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: Revisions 

February 2014 printing 

Ae i dead ae edition of the Federal Motor Carrier Safety Regulations Handbook contains the 

Revision 
Explanation 

Several sections in Part 369 Deleted quarterly financial reporting requirements for certain for-hire carriers of property and for-hire carriers of 
passengers. 

ete ee 33 to interpretations | Added interpretation regarding short-haul exception and the 30-minute rest break. 

Section 395.3 Added exception to 30-minute rest break requirement for short-haul drivers. 

November 2013 printing 

The November 2013 edition of the Federal Motor Carrier Safety Regulations Handbook includes many 
technical corrections that were issued by the FMCSA on September 24, 2013. This edition also contains 
the following FMCSA-issued revisions: 

Revision Explanation 

Parts 350, 381, 383, 384, 385, 386, | Revised regulations to implement provisions of MAP-21. 
387, and 392 

Parts 360, 365, 366, 368, 385, 387, | Added and revised regulations concerning the registration and biennial updating of information for motor carri- 
390, and 392 ers and other entities. 

Section 385.4 Updated reference to the North American Standard Out-of-Service Criteria. 

Section 392.12 Added section to address safe clearance of railroad grade crossings. 

August 2013 printing 

The August 20138 edition of the Federal Motor Carrier Safety Regulations Handbook contains the follow- 
ing revisions: 

| Revision 

Parts 383 and 384 

Explanation 

Revised Section 383.31 and added Section 384.409 to remove the requirement for drivers to report traffic con- 
victions to their home state when the offense was committed in another state (except if that state was 
decertified from being able to issue CDLs). 

Section 395.2 interpretations Revised Question 2 of Section 395.2 interpretations, which is commonly known as the “meal stop” 
interpretation. 

May 2013 printing 

The May 2013 edition of the Federal Motor Carrier Safety Regulations Handbook contains the following 

revisions: 

Revision Explanation 

Parts 383 and 384 Revisions were made to CDL testing and Learner’s Permit standards in Sections 383.73, 383.75, 383.153, 

384.105, 384.227, 384.228, 384.301, and 384.405. 

Parts 382, 383, 390, 391, 395, and Exemptions for “Covered Farm Vehicles” were added to Parts 382, 383, 390, 391, 395, and 396. 

396 
ale = 

i ions: ISA’ i last published in the Federal Register on April 
Note regarding Interpretations: FMCSA’s full body of Interpretations was p 2: ! 

4 “1997. eee PMCSA tntérprebstions in this handbook are out of date since FMCSA has published revisions to regulations 

since April 4, 1997, but has not always revised the related Interpretations. FMCSA has written some new interpretations 

since then; those that the editor is aware of have been incorporated into this handbook. 
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PART 40—PROCEDURES FOR 
TRANSPORTATION WORKPLACE 
DRUG AND ALCOHOL TESTING 

PROGRAMS 
Subpart A—Administrative Provisions 

Who does this regulation cover? 
What do the terms used in this part mean? 
eae SHES authoritative interpretations of this regu- 
ation’ 
How can you get an exemption from a requirement 
in this regulation? 

Subpart B—Employer Responsibilities 

What are the general responsibilities of employers 
under this regulation? 

How do DOT drug and alcohol tests relate to non- 
DOT tests? 

What collection information must employers provide 
to collectors? 

May an employer use a service agent to meet DOT 
drug and alcohol testing requirements? 
Is an employer responsible for obtaining information 
from its service agents? 
[Reserved] 

May an employer stand down an employee before 
the MRO has completed the verification process? 
What actions do employers take after receiving veri- 
fied test results? 

Must an employer check on the drug and alcohol 
testing record of employees it is intending to use to 
perform safety-sensitive duties? 

What form must an employer use to report Manage- 
ment Information System (MIS) data to a DOT 
agency? 
May an employer require an employee to sign a 
consent or release in connection with the DOT drug 
and alcohol testing program? 
Where is other information on employer responsibili- 
ties found in this regulation? 

Subpart C—Urine Collection Personnel 

Who may collect urine specimens for DOT drug 
testing? 
What training requirements must a collector meet? 
What information about the DER must employers 
provide to collectors? 
Where is other information on the role of collectors 
found in this regulation? 

Subpart D—Collection Sites, Forms, Equipment and 

40.41 

40.43 

40.45 

40.47 

40.49 

40.51 

40.61 

40.63 

Supplies Used in DOT Urine Collections 

Where does a urine collection for a DOT drug test 
take place? 
What steps must operators of collection sites take 
to protect the security and integrity of urine collec- 
tions? 
What form is used to document a DOT urine collec- 
tion? 
May employers use the CCF for non-Federal collec- 

tions or non-Federal forms for DOT collections? 

What materials are used to collect urine speci- 

mens? 

What materials are used to send urine specimens to 

the laboratory? 

Subpart E—Urine Specimen Collections 

What are the preliminary steps in the collection pro- 

cess? 

What steps does the collector take in the collection 

process before the employee provides a urine 

specimen? 

40.65 

40.67 

40.69 
40.71 
40.73 

40.81 

40.83 
40.85 
40.87 
40.89 

40.91 

40.93 

40.95 

40.96 

40.97 

40.99 

40.101 

40.103 

40.105 

40.107 
40.109 

40.111 

40.113 

What does the collector check for when the em- 
ployee presents a specimen? 

When and how is a directly observed collection con- 
ducted? 

How is a monitored collection conducted? 

How does the collector prepare the specimens? 
How is the collection process completed? 

Subpart F—Drug Testing Laboratories 

pet laboratories may be used for DOT drug test- 
ing? 
How do laboratories process incoming specimens? 
What drugs do laboratories test for? 
What are the cutoff concentrations for drug tests? 
What is validity testing, and are laboratories re- 
quired to conduct it? 

What validity tests must laboratories conduct on pri- 
mary specimens? 

What criteria do laboratories use to establish that a 
specimen is dilute or substituted? 

What are the adulterant cutoff concentrations for 
initial and confirmation tests? 

What criteria do laboratories use to establish that a 
specimen is invalid? 

ae do laboratories report and how do they report 
it? 
How long does the laboratory retain specimens after 
testing? 
What relationship may a laboratory have with an 
MRO? 
What are the requirements for submitting blind 
specimens to a laboratory? 
What happens if the laboratory reports a result dif- 
ferent from that expected for a blind specimen? 
Who may inspect laboratories? 
What documentation must the laboratory keep, and 
for how long? 

When and how must a laboratory disclose statistical 
summaries and other information it maintains? 
Where is other information concerning laboratories 
found in this regulation? 

Subpart G—Medical Review Officers and the Verification 

40.121 
40.123 

40.125 

40.127 

40.129 

40.131 

40.133 

Process 

Who is qualified to act as an MRO? 

What are the MRO’s responsibilities in the DOT 
drug testing program? 
What relationship may an MRO have with a labora- 
tory? 
What are the MRO’s functions in reviewing negative 
test results? 
What are the MRO’s functions in reviewing labora- 
tory confirmed non-negative drug test results? 
How does the MRO or DER notify an employee of 
the verification process after receiving laboratory 
confirmed non-negative drug test results? 

Without interviewing the employee, under what cir- 
cumstances may the MRO verify a test result as 
positive, or as a refusal to test because of adultera- 
tion or substitution, or as cancelled because the test 
was invalid? 
What does the MRO tell the employee at the begin- 
ning of the verification interview? 
On what basis does the MRO verify test results in- 
volving marijuana, cocaine, amphetamines, or PCP? 
On what basis does the MRO verify test results for 
codeine and morphine? 
How does the MRO obtain information for the verifi- 
cation decision? 
[Reserved] 
On what basis does the MRO verify test results in- 
volving adulteration or substitution? 

[Reserved] 
May the MRO change a verified drug test result? 
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40.205 
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40.209 

What are MROs prohibited from doing as part of the 
verification process? 
How does the MRO notify employees of their right 
to a test of the split specimen? 
What does the MRO do when a negative or positive 
test result is also dilute? 

[Reserved] 
What does the MRO do when a drug test result is 
invalid? 
What does the MRO do when a valid test result 
cannot be produced and a negative result is re- 
quired? 
What does the MRO do when a drug test specimen 
is rejected for testing? 
What must MROs do with multiple verified results 
for the same testing event? 
How does the MRO report drug test results? 
To whom does the MRO transmit reports of drug 
test results? 
How are MRO reports of drug results transmitted to 
the employer? 
Where is other information concerning the role of 
MROs and the verification process found in this 
regulation? 

Subpart H—Split Specimen Tests 

How does an employee request a test of a split 
specimen? 
Who is responsible for paying for the test of a split 
specimen? 
What steps does the first laboratory take with a split 
specimen? 
What does the second laboratory do with the split 
specimen when it is tested to reconfirm the pres- 
ence of a drug or drug metabolite? 
What does the second laboratory do with the split 
specimen when it is tested to reconfirm an adulter- 
ated test result? 
What does the second laboratory do with the split 
specimen when it is tested to reconfirm a substi- 
tuted test result? 
What information do laboratories report to MROs 
regarding split specimen results? 
Through what methods and to whom must a labora- 
tory report split specimen results? 
What does the MRO do with split specimen labora- 
tory results? 

Where is other information concerning split speci- 
mens found in this regulation? 

Subpart I—Problems in Drug Tests 

What is a refusal to take a DOT drug test, and what 
are the consequences? 

What happens when an employee does not provide 
a sufficient amount of urine for a drug test? 
What happens when an individual is unable to pro- 
vide a sufficient amount of urine for a pre- 
employment or return-to-duty test because of a 
permanent or long-term medical condition? 
What happens when an employer receives a report 
of a dilute specimen? 

What problems always cause a drug test to be can- 
celled? 

What problems always cause a drug test to be can- 
celled and may result in a requirement for another 
collection? 
What problems cause a drug test to be cancelled 
unless they are corrected? 
How are drug test problems corrected? 
What is the effect of a cancelled drug test? 
What problem requires corrective action but does 
not result in the cancellation of a test? 
What procedural problems do not result in the can- 
cellation of a test and do not require correction? 

40.211 
40.213 

40.215 

40.217 

Subpart J—Alcohol Testing Personnel 

Who conducts DOT alcohol tests? 

What training requirements must STTs and BATs 

meet? 

What information about the DER do employers have 

to provide to BATs and STTs? 

Where is other information on the role of STTs and 

BATs found in this regulation? 

Subpart K—Testing Sites, Forms, Equipment and Supplies 

40.221 
40.223 

40.225 
40.227 

40.229 

40.231 

40.233 

40.235 

40.241 

40.243 

40.245 

40.247 

40.251 

40.253 

40.255 

40.261 

40.263 

40.265 

40.267 

40.269 

40.271 
40.273 
40.275 

40.277 

Used in Alcohol Testing 

Where does an alcohol test take place? 

What steps must be taken to protect the security of 

alcohol testing sites? 
What form is used for an alcohol test? 
May employers use the ATF for non-DOT tests, or 
non-DOT forms for DOT tests? 
What devices are used to conduct alcohol screening 
tests? 
What devices are used to conduct alcohol confirma- 
tion tests? 
What are the requirements for proper use and care 
of EBTs? 
What are the requirements for proper use and care 
of ASDs? 

Subpart L—Alcohol Screening Tests 

What are the first steps in any alcohol screening 
test? 
What is the procedure for an alcohol screening test 
using an EBT or non-evidential breath ASD? 
What is the procedure for an alcohol screening test 
using a saliva ASD or a breath tube ASD? 
What procedures does the BAT or STT follow after 
a screening test result? 

Subpart M—Alcohol Confirmation Tests 

What are the first steps in an alcohol confirmation 
test? 

What are the procedures for conducting an alcohol 
confirmation test? s 

What happens next after the alcohol confirmation 
test result? 

Subpart N—Problems in Alcohol Testing 

What is a refusal to take an alcohol test, and what 
are the consequences? 

What happens when an employee is unable to pro- 
vide a sufficient amount of saliva for an alcohol 
screening test? 
What happens when an employee is unable to pro- 
vide a sufficient amount of breath for an alcohol 
test? 

What problems always cause an alcohol test to be 
cancelled? 

What problems cause an alcohol test to be can- 
celled unless they are corrected? 

How are alcohol testing problems corrected? 

What is the effect of a cancelled alcohol test? 

What is the effect of procedural problems that are 
not sufficient to cancel an alcohol test? 

Are alcohol tests other than saliva or breath permit- 
ted under these regulations? 

Subpart O—Substance Abuse Professionals and the 

» 40.281 
40.283 

40.285 
40.287 

40.289 

Return-To-Duty Process 

Who is qualified to act as a SAP? 
How does a certification organization obtain recog- 
nition for its members as SAPs? 
When is a SAP evaluation required? 
What information is an employer required to provide 
concerning SAP services to an employee who has a 
DOT drug and alcohol regulation violation? 
Are employers required to provide SAP and treat- 
ment services to employees? 



40.291 What is the role of the SAP in the evaluation, refer- 
ral, and treatment process of an employee who has 
violated DOT agency drug and alcohol testing regu- 
lations? 

40.293 What is the SAP’s function in conducting the initial 
evaluation of an employee? 

40.295 May employees or employers seek a second SAP 
evaluation if they disagree with the first SAP’s rec- 
ommendations? 

40.297 Does anyone have the authority to change a SAP’s 
initial evaluation? 

40.299 What is the SAP’s role and what are the limits on a 
SAP's discretion in referring employees for educa- 
tion and treatment? 

40.301 What is the SAP’s function in the follow-up evalua- 
tion of an employee? 

40.303 What happens if the SAP believes the employee 
needs additional treatment, aftercare, or support 
group services even after the employee returns to 
safety-sensitive duties? 

40.305 How does the return-to-duty process conclude? 
40.307 What is the SAP’s function in prescribing the em- 

ployee’s follow-up tests? 

40.309 What are the employer’s responsibilities with re- 
spect to the SAP’s directions for follow-up tests? 

40.311 What are requirements concerning SAP reports? 

40.313 Where is other information on SAP functions and 
the return-to-duty process found in this regulation? 

Subpart P—Confidentiality and Release of Information 

40.321 What is the general confidentiality rule for drug and 
alcohol test information? 

40.323 May program participants release drug or alcohol 
test information in connection with legal proceed- 
ings? 

40.325 [Reserved] 
40.327 When must the MRO report medical information 

gathered in the verification process? 

40.329 What information must laboratories, MROs, and 
other service agents release to employees? 

40.331 To what additional parties must employers and ser- 
vice agents release information? 

40.333 What records must employers keep? 

Subpart Q—Roles and Responsibilities of Service Agents 

40.341 Must service agents comply with DOT drug and al- 
cohol testing requirements? 

40.343 What tasks may a service agent perform for an em- 
ployer? 

40.345 In what circumstances may a C/TPA act as an inter- 
mediary in the transmission of drug and alcohol 
testing information to employers? 

40.347 What functions may C/TPAs perform with respect to 
administering testing? 

40.349 What records may a service agent receive and 
maintain? 

40.351 What confidentiality requirements apply to service 

agents? 

40.353 What principles govern the interaction between 
MROs and other service agents? 

40.355 What limitations apply to the activities of service 

agents? 

Subpart R—Public Interest Exclusions 

40.361 What is the purpose of a public interest exclusion 

(PIE)? 

40.363 On what basis may the Department issue a PIE? 

40.365 What is the Department'’s policy concerning starting 

a PIE proceeding? 

40.367 Who initiates a PIE proceeding? 

40.369 What is the discretion of an initiating official in start- 

ing a PIE proceeding? 

40.371 On what information does an initiating official rely in 

deciding whether to start a PIE proceeding? 

40.373 Before starting a PIE proceeding, does the initiating 

Official give the service agent an opportunity to cor- 
rect problems? 

40.375 mon does the initiating official start a PIE proceed- 
ing? 

40.377 Who decides whether to issue a PIE? 
40.379 How do you contest the issuance of a PIE? 
40.381 What information do you present to contest the pro- 

posed issuance of a PIE? 
40.383 What procedures apply if you contest the issuance 

of a PIE? 
40.385 Wes bears the burden of proof in a PIE proceed- 

ing? 
40.387 What matters does the Director decide concerning a 

proposed PIE? 

40.389 What factors may the Director consider? 
40.391 What is the scope of a PIE? 

40.393 How long does a PIE stay in effect? 
40.395 Can you settle a PIE proceeding? 

40.397 When does the Director make a PIE decision? 
40.399 How does the Department notify service agents of 

its decision? 

40.401 How does the Department notify employers and the 
public about a PIE? 

40.403 Must a service agent notify its clients when the De- 
partment issues a PIE? 

40.405 May the Federal courts review PIE decisions? 
40.407 May a service agent ask to have a PIE reduced or 

terminated? 
40.409 What does the issuance of a PIE mean to transpor- 

tation employers? 
40.411 what is the role of the DOT Inspector General’s of- 

ice’ 
40.413 How are notices sent to service agents? 
Appendix abe Part 40—DOT Standards for Urine Collection 

its 

Appendix B to Part 40—DOT Drug Testing Semi-Annual Labo- 
ratory Report to Employers \ 

Appendix C to Part 40—DOT Drug Testing Semi-Annual Labo- 
ratory Report to DOT 

Appendix D to Part 40—Report Format: Split Specimen Failure 
to Reconfirm 

Appendix E to Part 40—SAP Equivalency Requirements for 
Certification Organizations 

Appendix F to Part 40—Drug and Alcohol Testing Information 
that C/TPAs May Transmit to Employers 

Appendix G to Part 40—Alcohol Testing Form 
Appendix H to Part 40—DOT Drug and Alcohol Testing Man- 

agement Information System (MIS) Data Collection 
Form 

AUTHORITY: 49 U.S.C. 102, 301, 322, 5331, 20140, 31306, and 
45101 et seg. 49 U.S.C. 322. 

DOT Interpretations 

Pre-Employment Alcohol Testing 

Question: Can an employer wishing to conduct pre- 
employment alcohol testing, do so? 

Answer: 

* A DOT-regulated employer (except under USCG and 
RSPA rules) wishing to conduct pre-employment alcohol 
testing under DOT authority may do so if certain condi- 
tions are met. 

The testing must be accomplished for all applicants (z.e., 
the employer cannot select for testing some applicants 
and not others) and the testing must be conducted as a 
post-offer requirement (i.e., the employer needs to inform 

the applicant that he or she has the job if he or she passes 

a DOT alcohol test). 

e In addition, the testing and its consequences must comply 
with requirements of Part 40. 

a 



$40.1 

Subpart A—Administrative 
Provisions 

§40.1 Who does this regulation cover? 

(a) This part tells all parties who conduct drug and 
alcohol tests required by Department of Transportation 
(DOT) agency regulations how to conduct these tests 
and what procedures to use. 

(b) This part concerns the activities of transportation 
employers, safety-sensitive transportation employees 
(including self-employed individuals, contractors and 
volunteers as covered by DOT agency regulations), and 

service agents. 
(c) Nothing in this part is intended to supersede or 

conflict with the implementation of the Federal Rail- 
road Administration’s post-accident testing program 

(see 49 CFR 219.200). 

§40.3 What do the terms used in this part mean? 

In this part, the terms listed in this section have the 
following meanings: 
Adulterated specimen. A specimen that has been 

altered, as evidenced by test results showing either a 
substance that is not a normal constituent for that type 
of specimen or showing an abnormal concentration of an 
endogenous substance. 

Affiliate. Persons are affiliates of one another if, 
directly or indirectly, one controls or has the power to 
control the other, or a third party controls or has the 
power to control both. Indicators of control include, but 
are not limited to: interlocking management or owner- 
ship; shared interest among family members; shared 
facilities or equipment; or common use of employees. 
Following the issuance of a public interest exclusion, an 
organization having the same or similar management, 
ownership, or principal employees as the service agent 
concerning whom a public interest exclusion is in effect 
is regarded as an affiliate. This definition is used in 
connection with the public interest exclusion procedures 
of Subpart R of this part. 

Air blank. In evidential breath testing devices 
(EBTs) using gas chromatography technology, a reading 
of the device’s internal standard. In all other EBTs, a 
reading of ambient air containing no alcohol. 

Alcohol. The intoxicating agent in beverage alcohol, 
ethyl alcohol or other low molecular weight alcohols, 
including methyl or isopropy! alcohol. 
Alcohol concentration. The alcohol in a volume of 

breath expressed in terms of grams of alcohol per 210 
liters of breath as indicated by a breath test under this 
part. 

Alcohol confirmation test. A subsequent test using 
an EBT, following a screening test with a result of 0.02 
or greater, that provides quantitative data about the 
alcohol concentration. 
Alcohol screening device (ASD). A breath or saliva 

device, other than an EBT, that is approved by the 
National Highway Traffic Safety Administration 
(NHTSA) and placed on a conforming products list 
(CPL) for such devices. 
Alcohol screening test. An analytic procedure to 

determine whether an employee may have a prohibited 
concentration of alcohol in a breath or saliva specimen. 

Alcohol testing site. A place selected by the em- 

ployer where employees present themselves for the 

purpose of providing breath or saliva for an alcohol test. 

Alcohol use. The drinking or swallowing of any bev- 

erage, liquid mixture or preparation (including any 

medication), containing alcohol. 

Aliquot. A fractional part of a specimen used for 

testing. It is taken as a sample representing the whole 

specimen. 
Blind specimen or blind performance test 

specimen. A specimen submitted to a laboratory for 

quality control testing purposes, with a fictitious iden- 

tifier, so that the laboratory cannot distinguish it from 

an employee specimen. 
Breath Alcohol Technician (BAT). A person who 

instructs and assists employees in the alcohol testing 
process and operates an evidential breath testing 

device. 
Cancelled test. A drug or alcohol test that has a 

problem identified that cannot be or has not been cor- 
rected, or which this part otherwise requires to be 
cancelled. A cancelled test is neither a positive nor a 
negative test. 
Chain of custody. The procedure used to document 

the handling of the urine specimen from the time the 
employee gives the specimen to the collector until the 
specimen is destroyed. This procedure uses the Federal 
Drug Testing Custody and Control Form (CCF). 

Collection container. A container into which the 
employee urinates to provide the specimen for a drug 
test. 

Collection site. A place selected by the employer 
where employees present themselves for the purpose of 
providing a urine specimen for a drug test. 

Collector. A person who instructs and assists em- 
ployees at a collection site, who receives and makes an 
initial inspection of the specimen provided by those 
employees, and who initiates and completes the CCF. 
Confirmatory drug test. A second analytical proce- 

dure performed on a different aliquot of the original 
specimen to identify and quantify the presence of a 
specific drug or drug metabolite. 
Confirmatory validity test. A second test per- 

formed on a different aliquot of the original urine 
specimen to further support a validity test result. 
Confirmed drug test. A confirmation test result 

received by an MRO from a laboratory. 
Consortium/Third-party administrator (C/TPA). 

A service agent that provides or coordinates the provi- 
sion of a variety of drug and alcohol testing services to 
employers. C/TPAs typically perform administrative 
tasks concerning the operation of the employers’ drug 
and alcohol testing programs. This term includes, but is 
not limited to, groups of employers who join together to 
administer, as a single entity, the DOT drug and alcohol 
testing programs of its members. C/TPAs are not “em- 
ployers” for purposes of this part. 
Continuing education. Training for substance 

abuse professionals (SAPs) who have completed quali- 
fication training and are performing SAP functions, 
designed to keep SAPs current on changes and devel- 
opments in the DOT drug and alcohol testing program. 
Designated employer representative (DER). An 
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employee authorized by the employer to take immediate 
action(s) to remove employees from safety-sensitive du- 
ties, or cause employees to be removed from these 
covered duties, and to make required decisions in the 
testing and evaluation processes. The DER also receives 
test results and other communications for the employer, 
consistent with the requirements of this part. Service 
agents cannot act as DERs. 
Dilute specimen. A urine specimen with creatinine 

and specific gravity values that are lower than expected 
for human urine. 
DOT, The Department, DOT agency. These terms 

encompass all DOT agencies, including, but not limited 
to, the United States Coast Guard (USCG), the Federal 
Aviation Administration (FAA), the Federal Railroad 
Administration (FRA), the Federal Motor Carrier 
Safety Administration (FMCSA), the Federal Transit 
Administration (FTA), the National Highway Traffic 
Safety Administration (NHTSA), the Pipeline and Haz- 
ardous Materials Safety Administration (PHMSA), and 
the Office of the Secretary (OST). These terms include 
any designee of a DOT agency. 
Drugs. The drugs for which tests are required under 

this part and DOT agency regulations are marijuana, 
cocaine, amphetamines, phencyclidine (PCP), and 
opiates. 

Employee. Any person who is designated in a DOT 
agency regulation as subject to drug testing and/or al- 
cohol testing. The term includes individuals currently 
performing safety-sensitive functions designated in 
DOT agency regulations and applicants for employment 
subject to pre-employment testing. For purposes of drug 
testing under this part, the term employee has the same 
meaning as the term “donor” as found on CCF and 
related guidance materials produced by the Department 
of Health and Human Services. 
Employer. A person or entity employing one or more 

employees (including an individual who is self- 
employed) subject to DOT agency regulations requiring 
compliance with this part. The term includes an em- 
ployer’s officers, representatives, and management 
personnel. Service agents are not employers for the 
purposes of this part. 

Error Correction Training. Training provided to 
BATs, collectors, and screening test technicians (STTs) 
following an error that resulted in the cancellation of a 

drug or alcohol test. Error correction training must be 

provided in person or by a means that provides real- 

time observation and interaction between the instructor 

and trainee. 
Evidential Breath Testing Device (EBT). A device 

approved by NHTSA for the evidential testing of breath 

at the .02 and .04 alcohol concentrations, placed on 

NHTSA’s Conforming Products List (CPL) for “Eviden- 

tial Breath Measurement Devices” and identified on the 

CPL as conforming with the model specifications avail- 

able from NHTSA’s Traffic Safety Program. 

HHS. The Department of Health and Human Ser- 

vices or any designee of the Secretary, Department of 

Health and Human Services. 

Initial drug test (also known as a “Screening 

drug test”). The test used to differentiate a negative 

specimen from one that requires further testing for 

drugs or drug metabolites. 
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Initial specimen validity test. The first test used to 
determine if a urine specimen is adulterated, diluted, 
substituted, or invalid. 

Invalid drug test. The result reported by an HHS- 
certified laboratory in accordance with the criteria 
established by HHS Mandatory Guidelines when a posi- 
tive, negative, adulterated, or substituted result cannot 

be established for a specific drug or specimen validity 
test. 

Invalid result. The result reported by a laboratory 
for a urine specimen that contains an unidentified adul- 
terant, contains an unidentified interfering substance, 
has an abnormal physical characteristic, or has an en- 
dogenous substance at an abnormal concentration that 
prevents the laboratory from completing testing or ob- 
taining a valid drug test result. 
Laboratory. Any U.S. laboratory certified by HHS 

under the National Laboratory Certification Program as 
meeting the minimum standards of Subpart C of the 
HHS Mandatory Guidelines for Federal Workplace 
Drug Testing Programs; or, in the case of foreign labo- 
ratories, a laboratory approved for participation by DOT 
under this part. 

Limit of Detection (LOD). The lowest concentra- 
tion at which a measurand can be identified, but (for 

quantitative assays) the concentration cannot be accu- 
rately calculated. 

Limit of Quantitation. For quantitative assays, the 
lowest concentration at which the identity and concen- 
tration of the measurand can be accurately established. 
Medical Review Officer (MRO). A person who is a 

licensed physician and who is responsible for receiving 
and reviewing laboratory results generated by an em- 
ployer’s drug testing program and evaluating medical 
explanations for certain drug test results. 
Negative result. The result reported by an HHS- 

certified laboratory to an MRO when a specimen 
contains no drug or the concentration of the drug is less 
than the cutoff concentration for the drug or drug class 
and the specimen is a valid specimen. 
Non-negative specimen. A urine specimen that is 

reported as adulterated, substituted, positive (for 
drug(s) or drug metabolite(s)), and/or invalid. 

Office of Drug and Alcohol Policy and Compli- 
ance (ODAPC). The office in the Office of the Secretary, 
DOT, that is responsible for coordinating drug and al- 
cohol testing program matters within the Department 
and providing information concerning the implementa- 
tion of this part. 
Oxidizing adulterant. A substance that acts alone 

or in combination with other substances to oxidize drugs 
or drug metabolites to prevent the detection of the drug 
or drug metabolites, or affects the reagents in either the 
initial or confirmatory drug test. 

Positive result. The result reported by an HHS- 
certified laboratory when a specimen contains a drug or 
drug metabolite equal to or greater than the cutoff 
concentrations. 
Primary specimen. In drug testing, the urine speci- 

men bottle that is opened and tested by a first 
laboratory to determine whether the employee has a 
drug or drug metabolite in his or her system; and for the 
purpose of validity testing. The primary specimen is 
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distinguished from the split specimen, defined in this 
section. 

Qualification Training. The training required in 
order for a collector, BAT, MRO, SAP, or STT to be 
qualified to perform their functions in the DOT drug and 
alcohol testing program. Qualification training may be 
provided by any appropriate means (e.g., classroom in- 
struction, internet application, CD-ROM, video). 
Reconfirmed. The result reported for a split speci- 

men when the second laboratory is able to corroborate 
the original result reported for the primary specimen. 
Refresher Training. The training required periodi- 

cally for qualified collectors, BATs, and STTs to review 
basic requirements and provide instruction concerning 
changes in technology (e.g., new testing methods that 
may be authorized) and amendments, interpretations, 
guidance, and issues concerning this part and DOT 
agency drug and alcohol testing regulations. Refresher 
training can be provided by any appropriate means (e.g., 
classroom instruction, internet application, CD-ROM, 
video). 
Rejected for testing. The result reported by an 

HHS-certified laboratory when no tests are performed 
for a specimen because of a fatal flaw or a correctable 
flaw that is not corrected. 
Screening drug test. See Initial drug test definition 

above. 
Screening Test Technician (STT). A person who 

instructs and assists employees in the alcohol testing 
process and operates an ASD. 

Secretary. The Secretary of Transportation or the 
Secretary’s designee. 

Service agent. Any person or entity, other than an 
employee of the employer, who provides services speci- 
fied under this part to employers and/or employees in 
connection with DOT drug and alcohol testing 
requirements. This includes, but is not limited to, col- 
lectors, BATs and STTs, laboratories, MROs, substance 
abuse professionals, and C/TPAs. To act as service 
agents, persons and organizations must meet the quali- 
fications set forth in applicable sections of this part. 
Service agents are not employers for purposes of this 
part. 

Shipping container. A container that is used for 
transporting and protecting urine specimen bottles and 
associated documents from the collection site to the 
laboratory. 

Specimen bottle. The bottle that, after being sealed 
and labeled according to the procedures in this part, is 
used to hold the urine specimen during transportation 
to the laboratory. 

Split specimen. In drug testing, a part of the urine 
specimen that is sent to a first laboratory and retained 
unopened, and which is transported to a second labora- 
tory in the event that the employee requests that it be 
tested following a verified positive test of the primary 
specimen or a verified adulterated or substituted test 
result. 

Split specimen collection. A collection in which the 
urine collected is divided into two separate specimen 
bottles, the primary specimen (Bottle A) and the split 
specimen (Bottle B). 
Stand-down. The practice of temporarily removing 

an employee from the performance of safety-sensitive 

functions based only on a report from a laboratory to the 

MRO of a confirmed positive test for a drug or drug 

metabolite, an adulterated test, or a substituted test, 

before the MRO has completed verification of the test 

result. 

Substance Abuse Professional (SAP). A person 

who evaluates employees who have violated a DOT drug 

and alcohol regulation and makes recommendations 

concerning education, treatment, follow-up testing, and 

aftercare. 
Substituted specimen. A urine specimen with 

creatinine and specific gravity values that are so dimin- 
ished or so divergent that they are not consistent with 
normal human urine. 

Verified test. A drug test result or validity testing 
result from an HHS-certified laboratory that has under- 
gone review and final determination by the MRO. 

[71 FR 49384, Aug. 23, 2006; 73 FR 35969, June 25, 2008; 75 FR 
49861, Aug. 16, 2010; 76 FR 59577, Sept. 27, 2011] 

DOT Interpretations—$40.3 

Question: Can the employer himself or herself act as a 
Designated Employer Representative (DER), as opposed to 
appointing another employee to play this role? 

Answer: 

¢ The employer (e.g., the owner of a small business) may 
act personally as the DER. 

e The employer may also appoint an employee or employ- 
ees to play this role. 

e The DER must exercise his or her authority to remove an 
employee from safety sensitive functions either directly 
or by causing the employee to be removed from perform- 
ing these functions (e.g., by having the employee’s 
supervisor effect the actual removal). 

e The employer may not delegate the DER role to a service 
agent. Only the employer or an actual employee of the 
employer may perform this function. 

e The Department will not authorize a “DER-for-hire” con- 
cept (e.g., a person under contract by several companies 
to serve as their DER), either. 

Question: If a C/TPA is hired as an “independent safety 
consultant” that executes all aspects of the employer’s safety 
and drug and alcohol testing programs, can the C/TPA act as 
a DER? 

Answer: 

* Service agents are prohibited from acting as DERs under 
any circumstances. 

¢ The fact that an organization that is called an “indepen- 
dent safety consultant” acts as a consultant to an 
employer for purposes of executing a drug and alcohol 
testing or safety program does not make it any less a 
service agent. It is still prohibited from acting as a DER. 

$40.5 Who issues authoritative interpretations of 
this regulation? 

ODAPC and the DOT Office of General Counsel 
(OGC) provide written interpretations of the provisions 
of this part. These written DOT interpretations are the 
only official and authoritative interpretations concern- 
ing the provisions of this part. DOT agencies may 
incorporate ODAPC/OGC interpretations in written 
guidance they issue concerning drug and alcohol testing 
matters. Only Part 40 interpretations issued after Au- 
gust 1, 2001, are considered valid. 
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$40.7 How can you get an exemption from a 
requirement in this regulation? 
(a) If you want an exemption from any provision of 

this part, you must request it in writing from the Office 
of the Secretary of Transportation, under the provisions 
and standards of 49 CFR part 5. You must send requests 
for an exemption to the following address: Department 
of Transportation, Deputy Assistant General Counsel 
for Regulation and Enforcement, 1200 New Jersey Ay- 
enue, SE., Washington, DC 20590. 

(b) Under the standards of 49 CFR part 5, we will 
grant the request only if the request documents special 
or exceptional circumstances, not likely to be generally 
applicable and not contemplated in connection with the 
rulemaking that established this part, that make your 
compliance with a specific provision of this part 
impracticable. 

(c) If we grant you an exemption, you must agree to 
take steps we specify to comply with the intent of the 
provision from which an exemption is granted. 

(d) We will issue written responses to all exemption 
requests. 

Subpart B—Employer 
Responsibilities 

§40.11 What are the general responsibilities of 
employers under this regulation? 

(a) As an employer, you are responsible for meeting all 
applicable requirements and procedures of this part. 

(b) You are responsible for all actions of your officials, 
representatives, and agents (including service agents) 
in carrying out the requirements of the DOT agency 
regulations. 

(c) All agreements and arrangements, written or un- 
written, between and among employers and service 
agents concerning the implementation of DOT drug and 
alcohol testing requirements are deemed, as a matter of 
law, to require compliance with all applicable provisions 
of this part and DOT agency drug and alcohol testing 
regulations. Compliance with these provisions is a ma- 
terial term of all such agreements and arrangements. 

§40.13 How do DOT drug and alcohol tests relate 
to non-DOT tests? 

(a) DOT tests must be completely separate from non- 
DOT tests in all respects. 

(b) DOT tests must take priority and must be con- 

ducted and completed before a non-DOT test is begun. 

For example, you must discard any excess urine left 

over from a DOT test and collect a separate void for the 

subsequent non-DOT test. 

(c) Except as provided in paragraph (d) of this section, 

you must not perform any tests on DOT urine or breath 

specimens other than those specifically authorized by 

this part or DOT agency regulations. For example, you 

may not test a DOT urine specimen for additional drugs, 

and a laboratory is prohibited from making a DOT urine 

specimen available for a DNA test or other types of 

specimen identity testing. 

(d) The single exception to paragraph (c) of this sec- 

tion is when a DOT drug test collection is conducted as 
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part of a physical examination required by DOT agency 
regulations. It is permissible to conduct required medi- 
cal tests related to this physical examination (e.g., for 
glucose) on any urine remaining in the collection con- 
tainer after the drug test urine specimens have been 
sealed into the specimen bottles. 

(e) No one is permitted to change or disregard the 
results of DOT tests based on the results of non-DOT 
tests. For example, as an employer you must not disre- 
gard a verified positive DOT drug test result because 
the employee presents a negative test result from a 
blood or urine specimen collected by the employee’s 
physician or a DNA test result purporting to question 
the identity of the DOT specimen. 

(f) As an employer, you must not use the CCF or the 
ATF in your non-DOT drug and alcohol testing 
programs. This prohibition includes the use of the DOT 
forms with references to DOT programs and agencies 
crossed out. You also must always use the CCF and ATF 
for all your DOT-mandated drug and alcohol tests. 

$40.14 What collection information must 
employers provide to collectors? 

As an employer, or an employer’s service agent—for 
example a C/TPA, you must ensure the collector has the 
following information when conducting a urine speci- 
men collection for you: 

(a) Full name of the employee being tested. 
(b) Employee SSN or ID number. 
(c) Laboratory name and address (can be pre-printed 

on the CCF). 
(d) Employer name, address, phone number, and fax 

number (can be pre-printed on the CCF at Step 1-A). 
(e) DER information required at §40.35 of this part. 
(f) MRO name, address, phone number, and fax num- 

ber (can be pre-printed on the CCF at Step 1-B). 
(g) The DOT Agency which regulates the employee’s 

safety-sensitive duties (the checkmark can pre-printed 
in the appropriate box on the CCF at Step 1-D). 

(h) Test reason, as appropriate: Pre-employment; 
Random; Reasonable Suspicion/Reasonable Cause; 
Post-Accident; Return-to-Duty; and Follow-up. 

(i) Whether the test is to be observed or not (see 
$40.67 of this part). 

(j) (Optional) C/TPA name, address, phone, and fax 
number (can be pre-printed on the CCF). 

[75 FR 59107, Sept. 27, 2010] 

§40.15 May an employer use a service agent to 
meet DOT drug and alcohol testing 
requirements? 

(a) As an employer, you may use a Service agent to 
perform the tasks needed to comply with this part and 
DOT agency drug and alcohol testing regulations, con- 
sistent with the requirements of Subpart Q and other 
applicable provisions of this part. 

(b) As an employer, you are responsible for ensuring 

that the service agents you use meet the qualifications 

set forth in this part (e.g., $40.121 for MROs). You may 

require service agents to show you documentation that 

they meet the requirements of this part (e.g., documen- 

tation of MRO qualifications required by §40.121(e)). 
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(c) You remain responsible for compliance with all 

applicable requirements of this part and other DOT 

drug and alcohol testing regulations, even when you use 

a service agent. If you violate this part or other DOT 

drug and alcohol testing regulations because a service 
agent has not provided services as our rules require, a 
DOT agency can subject you to sanctions. Your good 
faith use of a service agent is not a defense in an 
enforcement action initiated by a DOT agency in which 
your alleged noncompliance with this part or a DOT 
agency drug and alcohol regulation may have resulted 

from the service agent’s conduct. 
(d) As an employer, you must not permit a service 

agent to act as your DER. 

DOT Interpretations—§40.15 

Question: If a C/TPA is hired as an “independent safety 
consultant” that executes all aspects of the employer’s safety 
and drug and alcohol testing programs, can the C/TPA act as 
a DER? 

Answer: 

e Service agents are prohibited from acting as DERs under 
any circumstances. 

¢ The fact that an organization that is called an “indepen- 
dent safety consultant” acts as a consultant to an em- 
ployer for purposes of executing a drug and alcohol 
testing or safety program does not make it any less a 
service agent. It is still prohibited from acting as a DER. 

§40.17 Is an employer responsible for obtaining 
information from its service agents? 

Yes, as an employer, you are responsible for obtaining 
information required by this part from your service 
agents. This is true whether or not you choose to use a 
C/TPA as an intermediary in transmitting information 
to you. For example, suppose an applicant for a safety- 
sensitive job takes a pre-employment drug test, but 
there is a significant delay in your receipt of the test 
result from an MRO or C/TPA. You must not assume 
that “no news is good news” and permit the applicant to 
perform safety-sensitive duties before receiving the 
result. This is a violation of the Department’s 
regulations. 

§40.19 [Reserved] 

$40.21 May an employer stand down an 
employee before the MRO has completed the 
verification process? 

(a) As an employer, you are prohibited from standing 
employees down, except consistent with a waiver a DOT 
agency grants under this section. 

(b) You may make a request to the concerned DOT 
agency for a waiver from the prohibition of paragraph 
(a) of this section. Such a waiver, if granted, permits you 
to stand an employee down following the MRO’s receipt 
of a laboratory report of a confirmed positive test for a 
drug or drug metabolite, an adulterated test, or a sub- 
stituted test pertaining to the employee. 

(1) For this purpose, the concerned DOT agency is the 
one whose drug and alcohol testing rules apply to the 
majority of the covered employees in your organization. 

The concerned DOT agency uses its applicable proce- 

dures for considering requests for waivers. 

(2) Before taking action on a waiver request, the 

concerned DOT agency coordinates with other DOT 

agencies that regulate the employer’s other covered 

employees. 

(3) The concerned DOT agency provides a written 

response to each employer that petitions for a waiver, 

setting forth the reasons for the agency's decision on the 

waiver request. 

(c) Your request for a waiver must include, as a mini- 

mum, the following elements: 
(1) Information about your organization: 
(i) Your determination that standing employees down 

is necessary for safety in your organization and a state- 

ment of your basis for it, including any data on safety 
problems or incidents that could have been prevented if 
a stand-down procedure had been in place; 

(ii) Data showing the number of confirmed laboratory 
positive, adulterated, and substituted test results for 
your employees over the two calendar years preceding 
your waiver request, and the number and percentage of 
those test results that were verified positive, adulter- 
ated, or substituted by the MRO; 

(iii) Information about the work situation of the em- 
ployees subject to stand-down, including a description of 
the size and organization of the unit(s) in which the 
employees work, the process through which employees 
will be informed of the stand-down, whether there is an 

in-house MRO, and whether your organization has a 
medical disqualification or stand-down policy for em- 
ployees in situations other than drug and alcohol test- 
ing; and ¥ 

(iv) A statement of which DOT agencies regulate your 
employees. 

(2) Your proposed written company policy concerning 
stand-down, which must include the following elements: 

(i) Your assurance that you will distribute copies of 
your written policy to all employees that it covers; 

(ii) Your means of ensuring that no information about 
the confirmed positive, adulterated, or substituted test 
result or the reason for the employee’s temporary re- 
moval from performance of safety-sensitive functions 
becomes available, directly or indirectly, to anyone in 
your organization (or subsequently to another em- 
ployer) other than the employee, the MRO and the DER; 

(iii) Your means of ensuring that all covered employ- 
ees in a particular job category in your organization are 
treated the same way with respect to stand-down; 

(iv) Your means of ensuring that a covered employee 
will be subject to stand-down only with respect to the 
actual performance of safety-sensitive duties; 

(v) Your means of ensuring that you will not take any 
action adversely affecting the employee’s pay and ben- 
efits pending the completion of the MRO’s verification 
process. This includes continuing to pay the employee 
during the period of the stand-down in the same way 
you would have paid him or her had he or she not been 
stood down; 

(vi) Your means of ensuring that the verification pro- 
cess will commence no later than the time an employee 
is temporarily removed from the performance of safety- 
sensitive functions and that the period of stand-down 



for any employee will not exceed five days, unless you 
are informed in writing by the MRO that a longer period 
is needed to complete the verification process; and 

(vii) Your means of ensuring that, in the event that 
the MRO verifies the test negative or cancels it— 

(A) You return the employee immediately to the per- 
formance of safety-sensitive duties; 

(B) The employee suffers no adverse personnel or 
financial consequences as a result: and 

(C) You maintain no individually identifiable record 
that the employee had a confirmed laboratory positive, 
adulterated, or substituted test result (Z.e., you main- 
ee record of the test only as a negative or cancelled 
test). 

(d) The Administrator of the concerned DOT agency, 
or his or her designee, may grant a waiver request only 
if he or she determines that, in the context of your 
organization, there is a high probability that the proce- 
dures you propose will effectively enhance safety and 
protect the interests of employees in fairness and 
confidentiality. 

(1) The Administrator, or his or her designee, may 
impose any conditions he or she deems appropriate on 
the grant of a waiver. 

(2) The Administrator, or his or her designee, may 
immediately suspend or revoke the waiver if he or she 
determines that you have failed to protect effectively the 
interests of employees in fairness and confidentiality, 
that you have failed to comply with the requirements of 
this section, or that you have failed to comply with any 
other conditions the DOT agency has attached to the 
waiver. 

(e) You must not stand employees down in the absence 
of a waiver, or inconsistent with the terms of your 

waiver. If you do, you are in violation of this part and 
DOT agency drug testing regulations, and you are sub- 
ject to enforcement action by the DOT agency just as you 
are for other violations of this part and DOT agency 

rules. 

DOT Interpretations—$40.21 

Question: Can union hiring halls, driver-leasing compa- 
nies, and other entities have a stand-down policy, or is the 
ability to obtain a waiver for this purpose limited to actual 
employers? 

Answer: 

¢ The rule permits “employers” to apply for a stand-down 
waiver. It does not permit any other entity to do so. 

¢ Only entities that are viewed as “employers” for purposes 
of DOT agency drug and alcohol testing regulations can 

apply for stand-down waivers. If a DOT agency rule 

provides that hiring halls, leasing agencies, etc. are 

treated as employers, such organizations could apply for 

a stand-down waiver. 

Question: Does an employer need a stand-down waiver in 

order to implement a policy that requires employees to cease 

performing safety-sensitive functions following a reasonable 

suspicion or post-accident test? 

Answer: 

e §40.21 requires an employer to obtain a waiver to do one 

very specific thing: remove employees from performance 

of safety-sensitive functions on the basis of the report of 

confirmed laboratory test results that have not yet been 

verified by the MRO. 

§40.23 

e An employer does not need a §40.21 waiver to take other 
actions involving the performance of safety-sensitive 
functions. 

For example, an employer could (if it is not prohibited by 
DOT agency regulations and it is consistent with appli- 
cable labor-management agreements) have a company 
policy saying that, on the basis of an event (e.g., the 
occurrence of an accident that requires a DOT post- 
accident test, the finding of reasonable suspicion that 
leads to a DOT reasonable suspicion test), the employee 
would immediately stop performing safety-sensitive 
functions. Such a policy, which is not triggered by the 
MRO’s receipt of a confirmed laboratory test result, would 
not require a §40.21 waiver. 

¢ It would not be appropriate for an employer to remove 
employees from performance of safety-sensitive functions 
pending the result of a random or follow-up test, since 
there is no triggering event to which the action could 
rationally be tied. 

Question: If an employee fails to provide a sufficient 
amount of urine during an observed collection, can an em- 
ployer remove the employee from performing safety-sensitive 
functions pending receipt of the verified result from the Medi- 
cal Review Officer (MRO)? 

Answer: 

e The Department believes an employee’s failing to provide 
a sufficient amount of urine during a directly observed 
collection is very similar to a laboratory’s reporting a 
positive, adulterated, or substituted test result to MRO. 

While we do not believe it is appropriate for an employer 
to remove the employee from safety-sensitive duties until 
receiving the MRO’s verified result, we think stand-down 
waiver provisions could be relevant. 

Therefore, employers can apply for a stand-down waiver 
that would permit the employee to be removed from 
safety-sensitive duties when he or she does not provide an 
adequate amount of urine during an observed collection. 

The waiver request would need to meet all criteria out- 
lined at 40.21 and should reference the fact that it is for 
standing an employee down who fails to provide an ad- 
equate amount of urine during an observed collection. 

¢ The 40.21 waiver request for laboratory positive, adulter- 
ated, and substituted results will continue to be evalu- 
ated separately. 

§40.23 What actions do employers take after 
receiving verified test results? 

(a) As an employer who receives a verified positive 
drug test result, you must immediately remove the 
employee involved from performing safety-sensitive 
functions. You must take this action upon receiving the 
initial report of the verified positive test result. Do not 
wait to receive the written report or the result of a split 
specimen test. 

(b) As an employer who receives a verified adulterated 
or substituted drug test result, you must consider this a 
refusal to test and immediately remove the employee 
involved from performing safety-sensitive functions. 
You must take this action on receiving the initial report 
of the verified adulterated or substituted test result. Do 
not wait to receive the written report or the result of a 

split specimen test. 
(c) As an employer who receives an alcohol test result 

of 0.04 or higher, you must immediately remove the 

employee involved from performing safety-sensitive 

functions. If you receive an alcohol test result of 0.02— 



§40.25 

0.039, you must temporarily remove the employee in- 

volved from performing safety-sensitive functions, as 

provided in applicable DOT agency regulations. Do not 

wait to receive the written report of the result of the 

test. 
(d) As an employer, when an employee has a verified 

positive, adulterated, or substituted test result, or has 
otherwise violated a DOT agency drug and alcohol regu- 
lation, you must not return the employee to the perfor- 
mance of safety-sensitive functions until or unless the 
employee successfully completes the return-to-duty pro- 
cess of Subpart O of this part. 

(e) As an employer who receives a drug test result 
indicating that the employee’s specimen was dilute, 
take action as provided in §40.197. 

(f) As an employer who receives a drug test result 
indicating that the employee’s urine specimen test was 
cancelled because it was invalid and that a second 
collection must take place under direct observation— 

(1) You must immediately direct the employee to pro- 
vide a new specimen under direct observation. 

(2) You must not attach consequences to the finding 
that the test was invalid other than collecting a new 

specimen under direct observation. 
(3) You must not give any advance notice of this test 

requirement to the employee. 
(4) You must instruct the collector to note on the CCF 

the same reason (e.g., random test, post-accident test) 
and DOT Agency (e.g., check DOT and FMCSA) as for 

the original collection. 
(5) You must ensure that the collector conducts the 

collection under direct observation. 
(g) As an employer who receives a cancelled test result 

when a negative result is required (eg., pre- 
employment, return-to-duty, or follow-up test), you 
must direct the employee to provide another specimen 
immediately. 

(h) As an employer, you may also be required to take 
additional actions required by DOT agency regulations 
(e.g., FAA rules require some positive drug tests to be 
reported to the Federal Air Surgeon). 

(i) As an employer, you must not alter a drug or 
alcohol test result transmitted to you by an MRO, BAT, 
or C/TPA. 

[73 FR 35970, June 25, 2008; 75 FR 59107, Sept. 27, 2010] 

§40.25 Must an employer check on the drug and 
alcohol testing record of employees it is 
intending to use to perform safety-sensitive 
duties? 

(a) Yes, as an employer, you must, after obtaining an 
employee’s written consent, request the information 
about the employee listed in paragraph (b) of this 
section. This requirement applies only to employees 
seeking to begin performing safety-sensitive duties for 
you for the first time (i.e, a new hire, an employee 
transfers into a safety-sensitive position). If the em- 
ployee refuses to provide this written consent, you must 
not permit the employee to perform safety-sensitive 
functions. 

(b) You must request the information listed in this 
paragraph (b) from DOT-regulated employers who have 

employed the employee during any period during the 

two years before the date of the employee’s application 

or transfer: 

(1) Alcohol tests with a result of 0.04 or higher alcohol 

concentration; 

(2) Verified positive drug tests; 

(3) Refusals to be tested (including verified adulter- 

ated or substituted drug test results); 

(4) Other violations of DOT agency drug and alcohol 

testing regulations; and 
(5) With respect to any employee who violated a DOT 

drug and alcohol regulation, documentation of the em- 

ployee’s successful completion of DOT return-to-duty 

requirements (including follow-up tests). If the previous 

employer does not have information about the return- 

do-duty process (e.g., an employer who did not hire an 
employee who tested positive on a pre-employment 

test), you must seek to obtain this information from the 

employee. 
(c) The information obtained from a previous em- 

ployer includes any drug or alcohol test information 
obtained from previous employers under this section or 
other applicable DOT agency regulations. 

(d) If feasible, you must obtain and review this infor- 
mation before the employee first performs safety- 
sensitive functions. If this is not feasible, you must 

obtain and review the information as soon as possible. 
However, you must not permit the employee to perform 
safety-sensitive functions after 30 days from the date on 
which the employee first performed safety-sensitive 
functions, unless you have obtained or made and docu- 
mented a good faith effort to obtain this information. 

(e) If you obtain information that the employee has 
violated a DOT agency drug and alcohol regulation, you 
must not use the employee to perform safety-sensitive 
functions unless you also obtain information that the 
employee has subsequently complied with the return- 
to-duty requirements of Subpart O of this part and DOT 
agency drug and alcohol regulations. 

(f) You must provide to each of the employers from 
whom you request information under paragraph (b) of 
this section written consent for the release of the infor- 
mation cited in paragraph (a) of this section. 

(g) The release of information under this section must 
be in any written form (e.g., fax, e-mail, letter) that 

ensures confidentiality. As the previous employer, you 
must maintain a written record of the information re- 
leased, including the date, the party to whom it was 
released, and a summary of the information provided. 

(h) If you are an employer from whom information is 
requested under paragraph (b) of this section, you must, 
after reviewing the employee’s specific, written consent, 
immediately release the requested information to the 
employer making the inquiry. 

Gi) As the employer requesting the information re- 
quired under this section, you must maintain a written, 
confidential record of the information you obtain or of 
the good faith efforts you made to obtain the 
information. You must retain this information for three 
years from the date of the employee’s first performance 
of safety-sensitive duties for you. 

(j) As the employer, you must also ask the employee 
whether he or she has tested positive, or refused to test, 
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on any pre-employment drug or alcohol test adminis- 
tered by an employer to which the employee applied for, 
but did not obtain, safety-sensitive transportation work 
covered by DOT agency drug and alcohol testing rules 
during the past two years. If the employee admits that 
he or she had a positive test or a refusal to test, you 
must not use the employee to perform safety-sensitive 
functions for you, until and unless the employee docu- 
ments successful completion of the return-to-duty pro- 
cess (see paragraphs (b)(5) and (e) of this section). 

DOT Interpretations—§40.25 

Question: When an employer is inquiring about an appli- 
cant’s previous DOT drug and alcohol test results, is the 
employer required to send the inquiry via certified mail? 

Answer: 

¢ No. Certified mail is not required. 

¢ The employer can make this inquiry through a variety of 
means, including mail (certified or not), fax, telephone, or 
email. 

However, the employer must provide the former employer 
the signed release or a faxed or scanned copy of the 
employee's signed release. 

¢ The former employer must respond via a written re- 
sponse (eg., fax, letter, email) that ensures 
confidentiality. 

e The employer should document an attempt or attempts to 
contact and contacts with previous employers, no matter 
how they were made, so that it can show a good faith 
effort to obtain the required information. 

Question: When a previous employer receives an inquiry 
from a new employer for drug and alcohol testing information, 
does the previous employer provide information it may have 
received from other employers in the past? 

Answer: 

e As an employer, when you receive an inquiry about a 
former employee, you must provide all the information in 
your possession concerning the employee’s DOT drug and 
alcohol tests that occurred in the two years preceding the 
inquiry. 

This includes information you received about an em- 
ployee from a former employer (e.g., in response to the 
Federal Motor Carrier Safety Administration’s pre- 
employment inquiry requirement). 

It is not a violation of Part 40 or DOT agency rules if you 
provide, in addition, information about the employee's 
DOT drug and alcohol tests obtained from former employ- 
ers that dates back more than two years ago. 

e If you are an employer regulated by the FAA, this does 

not impact your requirements under the Pilot Record Act. 

Question: If an applicant admits to testing positive on or 

refusing to take a pre-employment test within the past two 

years, must the applicant be held out of safety-sensitive du- 

ties if he or she did not complete the return-to-duty process 

(i.e., the SAP process)? 

Answer: 

¢ Ifthe applicant admits that he or she had a positive or a 

refusal to test result on a pre-employment test, the em- 

ployer is not permitted to use the applicant to perform 

safety-sensitive duties until and unless the applicant 

documents successful completion of the return-to-duty 

process. 

e This Part 40 requirement applies whether or not the 

pre-employment positive or refusal occurred before, on, or 

after August 1, 2001. 
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¢ Should no proof exist that the return-to-duty process was 
successfully complied with by the applicant, a current 
return-to-duty process must occur before the individual 
can again perform safety-sensitive functions. 

Question: When an employee leaves an employer for a 
period of time (but not exceeding two years) and returns to 
that same employer, must the employer once again seek to 
obtain information it may have received previously from other 
employers? 

Answer: 

° No. If the information received previously is still on file 
with the employer, the employer need not seek to obtain 
the testing data again. 

¢ However, the employer must seek information from all 
other employers for whom the employee performed 
safety-sensitive duties since the employee last worked for 
the employer. 

Question: May the previous employer delay sending an 
employee’s drug and alcohol testing information to the gain- 
ing employer pending payment for the cost of the information? 

Answer: 

e No. Part 40 specifically requires that previous employers 
immediately provide the gaining employer with the ap- 
propriate drug and alcohol testing information. 

¢ No one (i.e., previous employer, service agent [to include 
C/TPA], employer information/data broker) may withhold 
this information from the requesting employer pending 
payment for it. 

Question: Will FMCSA- and FAA-regulated employers 
complying with the drug and alcohol information records 
check requirements contained in the Federal Motor Carrier 
Safety Administration (FMCSA) regulation 49 CFR Part 391 
and the Federal Aviation Administration (FAA) Pilot Record 
Improvement Act be considered compliant with 40.25? 

Answer: 

e Yes. Employers who are required by and who comply with 
the FMCSA’s three-year requirement for obtaining and 
providing employee drug and alcohol testing information 
are considered to have satisfied the two-year requirement 
contained in 40.25. 

e Likewise, employers who are required by and who comply 
with the FAA’s five-year requirement for obtaining and 
providing employee drug and alcohol testing information 
are considered to have satisfied the two-year requirement 
contained in 40.25. 

These employers do not need to seek separately the 40.25 
information if the employer adheres to the FMCSA and 
FAA regulations, as appropriate, for obtaining an employ- 
ee’s prior drug and alcohol testing information. 

$40.26 What form must an employer use to 
report Management Information System (MIS) 

data to a DOT agency? 

As an employer, when you are required to report MIS 
data to a DOT agency, you must use the form and 
instructions at appendix H to part 40. You must submit 
the MIS report in accordance with rule requirements 
(e.g., dates for submission; selection of companies re- 
quired to submit, and method of reporting) established 
by the DOT agency regulating your operation. 

[68 FR 43952, July 25, 2003] 
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$40.27 May an employer require an employee to 
sign a consent or release in connection with 
the DOT drug and alcohol testing program? 

No, as an employer, you must not require an employee 
to sign a consent, release, waiver of liability, or indem- 
nification agreement with respect to any part of the 
drug or alcohol testing process covered by this part 
(including, but not limited to, collections, laboratory 
testing, MRO and SAP services). 

§40.29 Where is other information on employer 
responsibilities found in this regulation? 

You can find other information on the responsibilities 
of employers in the following sections of this part: 

§40.3—Definition. 
§40.35—Information about DERs that employers 

must provide collectors. 
§40.45—Modifying CCFs, Use of foreign-language 

CCFs. 
§40.47—Use of non-Federal forms for DOT tests or 

Federal CCFs for non-DOT tests. 
§40.67—Requirements for direct observation. 
§$§40.103-40.105—Blind specimen requirements. 

§40.173—Responsibility to ensure test of split 
specimen. 

§40.193—Action in “shy bladder” situations. 
§40.197—Actions following report of a dilute 

specimen. 
§40.207—Actions following a report of a cancelled 

drug test. 
§40.209—Actions following and consequences of non- 

fatal flaws in drug tests. 
§40.215—Information about DERs that employers 

must provide BATs and STTs. 
§40.225—Modifying ATFs; use of foreign-language 

ATFs. 
§40.227—Use of non-DOT forms for DOT tests or 

DOT ATFs for non-DOT tests. 
§40.235(c) and (d)—responsibility to follow instruc- 

tions for ASDs. 
§40.255(b)—receipt and storage of alcohol test 

information. 
§40.265(c)-(e)—actions in “shy lung” situations. 
§40.267—Cancellation of alcohol tests. 

§40.271—Actions in “correctable flaw” situations in 
alcohol tests. 

§40.273—Actions following cancelled tests in alcohol 
tests. 

§40.275—Actions in “non-fatal flaw” situations in al- 
cohol tests. 

§$40.287-40.289—Responsibilities concerning SAP 
services. 

§§40.295-40.297—Prohibition on seeking second SAP 
evaluation or changing SAP recommendation. 

$40.303—Responsibilities concerning 
recommendations. 

§40.305—Responsibilities concerning return-to-duty 
decision. 

§40.309—Responsibilities concerning follow-up tests. 
§40.321—General confidentiality requirement. 

_ §40.323—Release of confidential information in 
litigation. 
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§40.331—Other circumstances for the release of con- 

fidential information. 

§40.333—Record retention requirements. 

§40.345—Choice of who reports drug testing informa- 

tion to employers. 

Subpart C—Urine Collection 
Personnel 

§40.31 Who may collect urine specimens for DOT 

drug testing? 

(a) Collectors meeting the requirements of this sub- 
part are the only persons authorized to collect urine 

specimens for DOT drug testing. 
(b) A collector must meet training requirements of 

$40.33. 
(c) As the immediate supervisor of an employee being 

tested, you may not act as the collector when that 
employee is tested, unless no other collector is available 
and you are permitted to do so under DOT agency drug 
and alcohol regulations. 

(d) You must not act as the collector for the employee 
being tested if you work for a HHS-certified laboratory 
(e.g., as a technician or accessioner) and could link the 

employee with a urine specimen, drug testing result, or 
laboratory report. 

§40.33 What training requirements must a 
collector meet? 

To be permitted to act as a collector in the DOT drug 
testing program, you must meet each of the require- 
ments of this section: 

(a) Basic information. You must be knowledgeable 
about this part, the current “DOT Urine Specimen Col- 
lection Procedures Guidelines,” and DOT agency regu- 
lations applicable to the employers for whom you 
perform collections, and you must keep current on any 
changes to these materials. The DOT Urine Specimen 
Collection Procedures Guidelines document is available 
from ODAPC (Department of Transportation, 1200 New 
Jersey Avenue, SE., Washington DC, 20590, 202-366- 
3784, or on the ODAPC web site (http://www.dot.gov/ 
ost/dapc). 

(b) Qualification training. You must receive quali- 
fication training meeting the requirements of this 
paragraph. Qualification training must provide instruc- 
tion on the following subjects: 

(1) All steps necessary to complete a collection cor- 
rectly and the proper completion and transmission of 
the CCF; 

(2) “Problem” collections (e.g. situations like “shy 
bladder” and attempts to tamper with a specimen); 

(3) Fatal flaws, correctable flaws, and how to correct 
problems in collections; and 

(4) The collector’s responsibility for maintaining the 
integrity of the collection process, ensuring the privacy 
of employees being tested, ensuring the security of the 
specimen, and avoiding conduct or statements that 
could be viewed as offensive or inappropriate; 
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(c) Initial Proficiency Demonstration. Following 
your completion of qualification training under para- 
graph (b) of this section, you must demonstrate profi- 
ciency in collections under this part by completing five 
consecutive error-free mock collections. 

(1) The five mock collections must include two un- 
eventful collection scenarios, one insufficient quantity of 
urine scenario, one temperature out of range scenario, 
and one scenario in which the employee refuses to sign 
Meee and initial the specimen bottle tamper-evident 
seal. 

(2) Another person must monitor and evaluate your 
performance, in person or by a means that provides 
real-time observation and interaction between the in- 
structor and trainee, and attest in writing that the mock 
collections are “error-free.” This person must be a quali- 
fied collector who has demonstrated necessary knowl- 
edge, skills, and abilities by— 

(i) Regularly conducting DOT drug test collections for 
a period of at least a year; 

(ii) Conducting collector training under this part for a 
year; or 

(iii) Successfully completing a “train the trainer” 
course. 

(d) Schedule for qualification training and ini- 
tial proficiency demonstration. The following is the 
schedule for qualification training and the initial profi- 
ciency demonstration you must meet: 

(1) If you became a collector before August 1, 2001, 
and you have already met the requirements of para- 
graphs (b) and (c) of this section, you do not have to meet 
them again. 

(2) If you became a collector before August 1, 2001, 
and have yet to meet the requirements of paragraphs (b) 
and (c) of this section, you must do so no later than 
January 31, 2003. 

(3) If you become a collector on or after August 1, 
2001, you must meet the requirements of paragraphs (b) 
and (c) of this section before you begin to perform col- 

lector functions. 
(e) Refresher training. No less frequently than ev- 

ery five years from the date on which you satisfactorily 
complete the requirements of paragraphs (b) and (c) of 
this section, you must complete refresher training that 
meets all the requirements of paragraphs (b) and (c) of 

this section. 
(f) Error Correction Training. If you make a mis- 

take in the collection process that causes a test to be 

cancelled (i.e., a fatal or uncorrected flaw), you must 

undergo error correction training. This training must 

occur within 30 days of the date you are notified of the 

error that led to the need for retraining. 

(1) Error correction training must be provided and 

your proficiency documented in writing by a person who 

meets the requirements of paragraph (c)(2) of this 

section. 
(2) Error correction training is required to cover only 

the subject matter area(s) in which the error that 

caused the test to be cancelled occurred. 

(3) As part of the error correction training, you must 

demonstrate your proficiency in the collection proce- 

dures of this part by completing three consecutive error- 

free mock collections. The mock collections must include 
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one uneventful scenario and two scenarios related to the 
area(s) in which your error(s) occurred. The person 
providing the training must monitor and evaluate your 
performance and attest in writing that the mock collec- 
tions were “error-free.” 

(g) Documentation. You must maintain documenta- 
tion showing that you currently meet all requirements 
of this section. You must provide this documentation on 
request to DOT agency representatives and to employ- 
ers and C/TPAs who are using or negotiating to use your 
services. 

DOT Interpretations—§40.33 

Question: If a collector makes a mistake resulting in a 
cancellation of a test before he or she has obtained qualifica- 
tion training (e.g., in the period before January 31, 2003), does 
he or she have to obtain error correction training under 
§40.33(£)? 

Answer: 

¢ Yes. Ifa collector makes a mistake that causes a test to be 
cancelled, the collector must undergo error correction 
training (even if the collector has yet to undergo qualifi- 
cation training). There are no exceptions to this 
requirement. 

Question: A collector who is notified that he or she made a 
mistake has 30 days in which to obtain error correction 
training. Can the collector continue to perform DOT collec- 
tions during this 30-day period? 

Answer: 

e Yes. A collector may continue to perform DOT collections 
during this period. 

After 30 days have elapsed following the notification to 
the collector of the need to obtain error correction train- 
ing, the collector is no longer qualified to conduct DOT 
collections until and unless he or she has successfully 
completed error correction training. 

As provided in §40.209(b)(3), collection of a specimen by a 
collector who has not met training requirements does not 
result in the cancellation of the test, assuming the col- 
lection is otherwise proper. However, use of an unquali- 
fied collector can result in enforcement action. 

Question: Who is responsible for notifying a collector that 
error correction training is needed? 

Answer: 

e The MRO, in canceling a drug test, will determine if the 
collector is at fault. 

¢ When the MRO reports the cancelled test to the employer, 
the MRO will note the reason for the cancellation and 
that, if appropriate, it was the result of collector error. 

The employer or service agent (e.g., MRO, C/TPA) desig- 
nated by the employer is responsible for notifying the 
collection site of the error and the retraining require- 
ment; and for ensuring that the training takes place. 

Question: Must collectors, BATs, STTs, MROs, and SAPs 
maintain documentation of meeting training requirements on 
their persons? 

Answer: 

e These individuals are responsible for maintaining docu- 
mentation that they currently meet all training require- 
ments (see, for example, §40.33(g)). 

e However, they are not required to keep this documenta- 
tion on their person. 

¢ They must be able to produce this documentation within 
a short, reasonable time of a request by a DOT represen- 
tative or an employer. 
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¢ Nothing precludes an organization (e.g., a collection site) 
from also maintaining a file of the training records of its 
personnel, if it wishes to do so. 

Question: What does the rule require with respect to the 
qualifications of persons who train collectors? 

Answer: 

e Part 40 does not specify any set of specific qualifications 
for persons who train collectors. 

e The training must cover the items required by Part 40. 

Question: Does a person who monitors proficiency demon- 
strations as a part of collector qualification training have to be 
a qualified collector? 

Answer: 

e Yes. It is very important for persons who monitor mock 

collections to have a thorough “book” and practical knowl- 
edge of relevant DOT rules and procedures. It is also very 
important that, before determining whether trainees 
have successfully completed a proficiency demonstration, 
the monitor have experienced and successfully completed 
the same training that collectors have to undergo. 

Consequently, mock collection monitors have to meet col- 
lector qualification training requirements. In addition, 
the monitor must meet any one of three other require- 
ments: 

o The monitor can be a qualified collector who has regu- 
larly conducted DOT drug testing collections for a least 
a year before serving as a monitor; or 

° The monitor can be a qualified collector who has had a 
“train-the-trainer” course. Such a course could include 
the mandatory elements of collector qualification train- 
ing as well as instruction on how to conduct training 
effectively; or 

° The monitor can be a qualified collector who has con- 
ducted collector training under Part 40 for at least a 
year before serving as a monitor. 

Monitors in the second and third categories do not need to 
practice actively as collectors, so long as they have met 

collector qualification requirements. 

° Individuals acting as collectors prior to August 1, 2001, 
have until January 31, 2003, to meet qualification train- 
ing requirements. In the meantime, such collectors can 
serve as monitors even though they may not have met the 
qualification and mock collection requirements (so long 
as they meet any one of the three other requirements). 

Question: Is error correction training required if a drug 
test is cancelled due to a specimen having an insufficient 
amount of urine? 

Answer: 

e If the laboratory finds there is an insufficient amount of 
urine in the primary bottle for analysis, the laboratory 
will report to the MRO that the specimen is “rejected for 
testing” (unless the laboratory can redesignate the 
specimens). Subsequently, the MRO must cancel the test. 
The MRO should seek to determine (with the assistance 
of the laboratory) if the specimen leaked in transit or if 
not enough urine was collected. 
Specimen leakage while in transit to a laboratory will not 
cause a cancellation requiring the collector to have error 
correction training. 

If the laboratory finds no evidence of leakage, indications 
would be strong that the collector failed to collect the 
appropriate amount of urine. If this were the case, the 
collector would need error correction training. 

e 

¢ Ifspecimen leakage is a recurrent problem for a collection 

site, the MRO may be wise to inquire whether or not the 

shipping containers used are sufficient to adequately pro- 

tect the specimens or whether or not collectors are secur- 

ing the bottle lids properly. 

Question: Because Part 40 requires collectors, MROs, 

BATs and STTs, and SAPs to maintain their own training 

records, can employers or training entities refuse to provide 

these service agents their training records? 

Answer: 

* No. Employers and trainers who provide training for 
these service agents must not withhold training docu- 
mentation from them when they have successfully com- 
pleted the training requirements. 

If a collector, BAT, STT, MRO, or SAP is not in possession 
of training documentation, he or she is in violation of Part 

40. 

¢ Therefore, Part 40 does not permit the withholding of 
such documentation from these service agents. 

§40.35 What information about the DER must 
employers provide to collectors? 

As an employer, you must provide to collectors the 
name and telephone number of the appropriate DER 
(and C/TPA, where applicable) to contact about any 
problems or issues that may arise during the testing 
process. 

DOT Interpretations—$40.35 

Question: How should the employer’s decision to have a 
C/TPA act as intermediary in the handling of drug test results 
be documented? 

Answer: 

e When an employer chooses to use the C/TPA as the 
intermediary in the transmission of the MRO’s verified 
drug test results, this decision should be communicated 
from the employer to the MRO and the C/TPA. 

e We advise the MRO to obtain some documentation of the 
employer’s decision prior to sending results through the 
C/TPA. 

¢ Documentation could be in the form of a letter, an email, 
or record of a telephone conversation with the employer. 

¢ DOT also recommends that MROs maintain listings of 
the names, addresses, and phone numbers of C/TPA 
points of contact. 

§40.37 Where is other information on the role of 
collectors found in this regulation? 

You can find other information on the role and func- 
tions of collectors in the following sections of this part: 

§$40.3—Definition. 

§40.43—Steps to prepare and secure collection sites. 
§§40.45-40.47—Use of CCF. 
§$40.49-40.51—Use of collection kit and shipping 

materials. 
§§40.61-40.63—Preliminary steps in collections. 
§40.65—Role in checking specimens. 
§$40.67—Role in directly observed collections. 
§40.69—Role in monitored collections. 
§40.71—Role in split specimen collections. 
§40.73—Chain of custody completion and finishing 

the collection process. 
$40.103—Processing blind specimens. 
§40.191—Action in case of refusals to take test. 
§40.193—Action in “shy bladder” situations. 
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§40.199-40.205—Collector errors in tests, effects, and 
means of correction. 

Subpart D—Collection Sites, Forms, 
Equipment and Supplies Used in 

DOT Urine Collections 

§40.41 Where does a urine collection for a DOT 
drug test take place? 

(a) A urine collection for a DOT drug test must take 
place in a collection site meeting the requirements of 
this section. 

(b) If you are operating a collection site, you must 
ensure that it meets the security requirements of §40. 
43. 

(c) If you are operating a collection site, you must have 
all necessary personnel, materials, equipment, facilities 
and supervision to provide for the collection, temporary 
storage, and shipping of urine specimens to a laboratory, 
and a suitable clean surface for writing. 

(d) Your collection site must include a facility for 
urination described in either paragraph (e) or para- 
graph (f) of this section. 

(e) The first, and preferred, type of facility for urina- 
tion that a collection site may include is a single-toilet 
room, having a full-length privacy door, within which 
urination can occur. 

(1) No one but the employee may be present in the 
room during the collection, except for the observer in the 

event of a directly observed collection. 
(2) You must have a source of water for washing 

hands, that, if practicable, should be external to the 

closed room where urination occurs. If an external 
source is not available, you may meet this requirement 
by securing all sources of water and other substances 
that could be used for adulteration and substitution 
(e.g., water faucets, soap dispensers) and providing 
moist towelettes outside the closed room. 

(f) The second type of facility for urination that a 
collection site may include is a multistall restroom. 

(1) Such a site must provide substantial visual pri- 
vacy (e.g., a toilet stall with a partial-length door) and 
meet all other applicable requirements of this section. 

(2) If you use a multi-stall restroom, you must 

either— 
(i) Secure all sources of water and other substances 

that could be used for adulteration and substitution 

(e.g., water faucets, soap dispensers) and place bluing 

agent in all toilets or secure the toilets to prevent access; 

or 
(ii) Conduct all collections in the facility as monitored 

collections (see §40.69 for procedures). This is the only 

circumstance in which you may conduct a monitored 

collection. 

(3) No one but the employee may be present in the 

multistall restroom during the collection, except for the 

monitor in the event of a monitored collection or the 

observer in the event of a directly observed collection. 

§40.43 

(g) A collection site may be in a medical facility, a 
mobile facility (e.g., a van), a dedicated collection facil- 

ity, or any other location meeting the requirements of 
this section. 

$40.43 What steps must operators of collection 
sites take to protect the security and integrity 
of urine collections? 

(a) Collectors and operators of collection sites must 
take the steps listed in this section to prevent unauthor- 
ized access that could compromise the integrity of 
collections. 

(b) As a collector, you must do the following before 
each collection to deter tampering with specimens: 

(1) Secure any water sources or otherwise make them 
unavailable to employees (e.g., turn off water inlet, tape 
handles to prevent opening faucets); 

(2) Ensure that the water in the toilet is blue; 
(3) Ensure that no soap, disinfectants, cleaning 

agents, or other possible adulterants are present; 
(4) Inspect the site to ensure that no foreign or unau- 

thorized substances are present; 
(5) Tape or otherwise secure shut any movable toilet 

tank top, or put bluing in the tank; 
(6) Ensure that undetected access (e.g., through a door 

not in your view) is not possible; 
(7) Secure areas and items (e.g., ledges, trash recep- 

tacles, paper towel holders, under-sink areas) that ap- 
pear suitable for concealing contaminants; and 

(8) Recheck items in paragraphs (b)(1) through (7) of 
this section following each collection to ensure the site’s 
continued integrity. 

(c) If the collection site uses a facility normally used 
for other purposes, like a public rest room or hospital 
examining room, you must, as a collector, also ensure 

before the collection that: 
(1) Access to collection materials and specimens is 

effectively restricted; and 
(2) The facility is secured against access during the 

procedure to ensure privacy to the employee and pre- 
vent distraction of the collector. Limited-access signs 
must be posted. 

(d) As a collector, you must take the following addi- 
tional steps to ensure security during the collection 
process: 

(1) To avoid distraction that could compromise secu- 
rity, you are limited to conducting a collection for only 
one employee at a time. However, during the time one 
employee is in the period for drinking fluids in a “shy 
bladder” situation (see §40.193(b)), you may conduct a 
collection for another employee. 

(2) To the greatest extent you can, keep an employee’s 
collection container within view of both you and the 
employee between the time the employee has urinated 
and the specimen is sealed. 

(3) Ensure you are the only person in addition to the 
employee who handles the specimen before it is poured 
into the bottles and sealed with tamper-evident seals. 

(4) In the time between when the employee gives you 
the specimen and when you seal the specimen, remain 
within the collection site. 
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(5) Maintain personal control over each specimen and 

CCF throughout the collection process. 
(e) If you are operating a collection site, you must 

implement a policy and procedures to prevent unauthor- 
ized personnel from entering any part of the site in 
which urine specimens are collected or stored. 

(1) Only employees being tested, collectors and other 
collection site workers, DERs, employee and employer 
representatives authorized by the employer (e.g., em- 
ployer policy, collective bargaining agreement), and 
DOT agency representatives are authorized persons for 
purposes of this paragraph (e). 

(2) Except for the observer in a directly observed 
collection or the monitor in the case of a monitored 
collection, you must not permit anyone to enter the 
urination facility in which employees provide 
specimens. 

(3) You must ensure that all authorized persons are 
under the supervision of a collector at all times when 
permitted into the site. 

(4) You or the collector may remove any person who 
obstructs, interferes with, or causes a delay in the col- 

lection process. 
(f) If you are operating a collection site, you must 

minimize the number of persons handling specimens. 

DOT Interpretations—$40.43 

Question: Generally, only one collector is supposed to su- 
pervise a collection for an employee. However, given the time 
span involved, it is possible that two collectors could be in- 
volved in a shy bladder collection (e.g., because of a shift 
change during the three-hour period between the first and 
second collection attempts). How should this be handled? 

Answer: 

° In this situation, it is permissible for one collector to turn 
the process over to another collector to complete the 
collection. 

e The first collector would document the start time for the 
38-hour period. The second would provide his or her name 
and signature after the second collection, as the collector 
of record. The Remarks line (Step 2 of the CCF) would be 
used to document the transition (including the first col- 
lector’s name and the start time for the shy bladder 
procedure). 

§40.45 What form is used to document a DOT 
urine collection? 

(a) The Federal Drug Testing Custody and Control 
Form (CCF) must be used to document every urine 
collection required by the DOT drug testing program. 
The CCF must be a five-part carbonless manifold form. 
You may view this form on the Department’s web site 
(http://www.dot.gov/ost/dapc) or the HHS web site 
(http://www.workplace.samhsa.gov). 

(b) You must not use a non-Federal form or an expired 
CCF to conduct a DOT urine collection. As a laboratory, 
C/TPA or other party that provides CCFs to employers, 
collection sites, or other customers, you must not pro- 
vide copies of an expired CCF to these participants. You 
must also affirmatively notify these participants that 
they must not use an expired CCF (e.g., that after 
November 30, 2011, they must not use an expired CCF 
for DOT urine collections), 

(c) As a participant in the DOT drug testing program, 

you are not permitted to modify or revise the CCF 

except as follows: 

(1) You may include, in the area outside the border of 

the form, other information needed for billing or other 

purposes necessary to the collection process. 

(2) The CCF must include the names, addresses, tele- 

phone numbers and fax numbers of the employer and 

the MRO, which may be preprinted, typed, or 

handwritten. The MRO information must include the 

specific physician’s name and address, as opposed to 

only a generic clinic, health care organization, or com- 

pany name. This information is required, and it is pro- 

hibited for an employer, collector, service agent or any 

other party to omit it. In addition, a C/TPA’s name, 
address, fax number, and telephone number may be 
included, but is not required. The employer may use a 
C/TPA’s address in place of its own, but must continue to 
include its name, telephone number, and fax number. 

(3) As an employer, in Step 1-D of the CCF you may 
preprint the box for the DOT Agency under whose au- 
thority the test will occur. 

(4) As a collector, you may use a CCF with your name, 
address, telephone number, and fax number preprinted, 
but under no circumstances may you sign the form 
before the collection event. 

(d) Under no circumstances may the CCF transmit 
personal identifying information about an employee 
(other than a social security number (SSN) or other 
employee identification (ID) number) to a laboratory. 

(e) As an employer, you may use an equivalent 

foreign-language version of the CCF approved by 
ODAPC. You may use such a non-English language form 
only in a situation where both the employee and collec- 
tor understand and can use the form in that language. 

[75 FR 59107, Sept. 27, 2010; 76 FR 59577, Sept. 27, 2011] 

DOT Interpretations—§40.45 

Question: How should the employer’s decision to have a 
C/TPA act as intermediary in the handling of drug test results 
be documented? 

Answer: 

e When an employer chooses to use the C/TPA as the 
intermediary in the transmission of the MRO’s verified 
drug test results, this decision should be communicated 
from the employer to the MRO and the C/TPA. 

¢ We advise the MRO to obtain some documentation of the 
employer’s decision prior to sending results through the 
C/TPA. 

¢ Documentation could be in the form of a letter, an email, 
or record of a telephone conversation with the employer. 

¢ DOT also recommends that MROs maintain listings of 
the names, addresses, and phone numbers of C/TPA 
points of contact. 

Question: May the MRO’s address entered on the CCF be 
a post-office box number only? 

Answer: 

¢ No. The address must contain at least a number and 
street address. 

° The reason for this requirement is that CCFs are often 
delivered by courier or messenger services who do not 
deliver items to post office box addresses. 

¢ The post-office box can be included, but not in lieu of the 
number and street address. 
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Question: Where can billing information be entered onto 
the Federal Drug Testing Custody and Control Form (CCF)? 

Answer: 

* 40.45(c)(1) states that the CCF my include billing infor- 
mation if the information is in the area outside the border 
of the form. 

¢ Therefore, if account codes or collection site codes are 
entered, they must be placed outside the border, only. 

¢ CCFs with this information pre-printed inside the border 
(1.e., in the Step 1 box) may be used until the supply of 
these forms is exhausted. CCFs produced or re-ordered 
after February 15, 2002, must not have this information 
inside the border. 

* No corrective action is needed nor will a result be im- 
pacted if the CCF contains this information inside the 
border. However, employers and service providers may be 
subject to enforcement action if this requirement is not 
met, 

Question: What actual address is required for “Collection 
Site Address” in Step 1 of the CCF, and what telephone 
number should the collector provide? 

Answer: 

¢ The collection site address should reflect the location 
where the collection takes place. If the collec tion takes 
place at a clinic, the actual address of that clinic should be 
used: not a corporate or a “main office” address of the 
clinie/collection company. 

If the collection takes place on-site at the employer’s place 
of business (e.g., a bus terminal, a rail yard), the actual 
address of the employer site should be used. 

If the collection takes place in a “mobile unit” or takes 
place at an accident site, the collector should enter the 
actual location address of the collection (or as near an 
approximation as possible, under the circumstances). 

¢ The required collector telephone number should be the 
number at which it is most likely that the laboratory, 
MRO, or employer, if necessary, may contact the collector 
and the collector’s supervisor. 

e Pre-printing certain information onto the CCF is prob- 
lematic if the information is subject to change. 

Question: Can a collector mark through pre-printed em- 
ployer, MRO, collection site, and/or laboratory information on 
the CCF if that information is not accurate for a particular 
collection? 

Answer: 

e Yes. When the collector has no “blank” CCF's and the 
CCFs on-hand contain inaccurate pre-printed employer, 
MRO, collection site, and/or laboratory information, the 
collector is permitted to “line through” the inaccurate 
information and insert legibly the proper information. 

The likelihood of a collection site having CCFs with in- 

accurate information increases with unexpected collec- 

tion events (e.g., employee arrives unannounced for post- 

accident testing). 

If the specimen will be sent to a laboratory different than 

the one pre-printed on the available CCF, it becomes 

important for the collector to modify the CCF so that it 

reflects the name and address of the laboratory to which 

the specimen will actually be sent. It is also important for 

the collector to line through any pre-printed billing code 

and insert the appropriate one, if it is available. 

Finally, laboratories should honor collection site requests 

to provide an adequate number of “blank” CCFs for use 

during unexpected collection events. It is important to 

§40.61 

note that the DOT permits overprinting or pre-printing of 
CCF in an effort to streamline the entire testing process, 
not to limit the distribution of the forms to collection 
sites. 

$40.47 May employers use the CCF for non- 
Federal collections or non-Federal forms for 
DOT collections? 

(a) No, as an employer, you are prohibited from using 
the CCF for non-Federal urine collections. You are also 
prohibited from using non-Federal forms for DOT urine 
collections. Doing either subjects you to enforcement 
action under DOT agency regulations. 

(b) (1) In the rare case where the collector, either by 
mistake or as the only means to conduct a test under 
difficult circumstances (e.g., post-accident or reasonable 

suspicion test with insufficient time to obtain the CCF), 
uses a non-Federal form for a DOT collection, the use of 
a non-Federal form does not present a reason for the 
laboratory to reject the specimen for testing or for an 
MRO to cancel the result. 

(2) The use of the non-Federal form is a “correctable 
flaw.” As an MRO, to correct the problem you must 
follow the procedures of §40.205(b)(2). 

$40.49 What materials are used to collect urine 
specimens? 

For each DOT drug test, you must use a collection kit 
meeting the requirements of Appendix A of this part. 

§40.51 What materials are used to send urine 
specimens to the laboratory? 

(a) Except as provided in paragraph (b) of this section, 
you must use a shipping container that adequately 
protects the specimen bottles from shipment damage in 
the transport of specimens from the collection site to the 
laboratory. 

(b) You are not required to use a shipping container if 
a laboratory courier hand-delivers the specimens from 
the collection site to the laboratory. 

Subpart E—Urine Specimen 
Collections 

$40.61 What are the preliminary steps in the 
collection process? 

As the collector, you must take the following steps 
before actually beginning a collection: 

(a) When a specific time for an employee’s test has 
been scheduled, or the collection site is at the employee’s 
work site, and the employee does not appear at the 
collection site at the scheduled time, contact the DER to 
determine the appropriate interval within which the 
DER has determined the employee is authorized to 
arrive. If the employee’s arrival is delayed beyond that 
time, you must notify the DER that the employee has 
not reported for testing. In a situation where a C/TPA 
has notified an owner/operator or other individual em- 
ployee to report for testing and the employee does not 
appear, the C/TPA must notify the employee that he or 
she has refused to test (see §40.191(a)(1)). 
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(b) Ensure that, when the employee enters the collec- 
tion site, you begin the testing process without undue 
delay. For example, you must not wait because the 
employee says he or she is not ready or is unable to 
urinate or because an authorized employer or employee 
representative is delayed in arriving. 

(1) If the employee is also going to take a DOT alcohol 
test, you must, to the greatest extent practicable, ensure 

that the alcohol test is completed before the urine col- 

lection process begins. 
Example to Paragraph (b)(1): An employee enters the 

test site for both a drug and an alcohol test. Normally, 
the collector would wait until the BAT had completed 
the alcohol test process before beginning the drug test 
process. However, there are some situations in which an 
exception to this normal practice would be reasonable. 
One such situation might be if several people were 
waiting for the BAT to conduct alcohol tests, but a drug 
testing collector in the same facility were free. Someone 
waiting might be able to complete a drug test without 
unduly delaying his or her alcohol test. Collectors and 
BATs should work together, however, to ensure that 
post-accident and reasonable suspicion alcohol tests 
happen as soon as possible (e.g., by moving the employee 
to the head of the line for alcohol tests). 

(2) If the employee needs medical attention (e.g., an 
injured employee in an emergency medical facility who 
is required to have a post-accident test), do not delay 
this treatment to collect a specimen. 

(3) You must not collect, by catheterization or other 
means, urine from an unconscious employee to conduct 
a drug test under this part. Nor may you catheterize a 
conscious employee. However, you must inform an em- 
ployee who normally voids through self-catheterization 
that the employee is required to provide a specimen in 
that manner. 

(4) If, as an employee, you normally void through 
self-catheterization, and decline to do so, this consti- 
tutes a refusal to test. 

(c) Require the employee to provide positive 
identification. You must see a photo ID issued by the 
employer (other than in the case of an owner-operator or 
other self-employed individual) or a Federal, state, or 
local government (e.g., a driver’s license). You may not 
accept faxes or photocopies of identification. Positive 
identification by an employer representative (not a co- 
worker or another employee being tested) is also 
acceptable. If the employee cannot produce positive 
identification, you must contact a DER to verify the 
identity of the employee. 

(d) If the employee asks, provide your identification to 
the employee. Your identification must include your 
name and your employer’s name, but does not have to 
include your picture, address, or telephone number. 

(e) Explain the basic collection procedure to the em- 
ployee, including showing the employee the instructions 
on the back of the CCF. 

(f) Direct the employee to remove outer clothing (e.g., 
coveralls, jacket, coat, hat) that could be used to conceal 
items or substances that could be used to tamper with a 
specimen. You must also direct the employee to leave 
these garments and any briefcase, purse, or other per- 
sonal belongings with you or in a mutually agreeable 

location. You must advise the employee that failure to 

comply with your directions constitutes a refusal to test. 

(1) If the employee asks for a receipt for any belong- 

ings left with you, you must provide one. 

(2) You must allow the employee to keep his or her 

wallet. 
(3) You must not ask the employee to remove other 

clothing (e.g., shirts, pants, dresses, underwear), to re- 

move all clothing, or to change into a hospital or exami- 

nation gown (unless the urine collection is being 

accomplished simultaneously with a DOT agency- 

authorized medical examination). 
(4) You must direct the employee to empty his or her 

pockets and display the items in them to ensure that no 
items are present which could be used to adulterate the 
specimen. If nothing is there that can be used to adul- 
terate a specimen, the employee can place the items 
back into his or her pockets. As the employee, you must 
allow the collector to make this observation. 

(5) If, in your duties under paragraph (f)(4) of this 
section, you find any material that could be used to 
tamper with a specimen, you must: 

(i) Determine if the material appears to be brought to 
the collection site with the intent to alter the specimen, 
and, if it is, conduct a directly observed collection using 
direct observation procedures (see §40.67); or 

(ii) Determine if the material appears to be inadver- 
tently brought to the collection site (e.g., eye drops), 
secure and maintain it until the collection process is 
completed and conduct a normal (i.e., unobserved) 
collection. 

(g) You must instruct the employee not to list medi- 
cations that he or she is currently taking on the CCF. 
(The employee may make notes of medications on the 
back of the employee copy of the form for his or her own 
convenience, but these notes must not be transmitted to 
anyone else.) 

DOT Interpretations—§40.61 

Question: May a DOT urine specimen be obtained via 
catheterization from a patient who is catheterized as part of a 
medical procedure or who is unconscious? 

Answer: 

¢ No one is ever permitted to obtain a urine specimen for 
DOT testing purposes from an unconscious individual, 
whether by catheterization or any other means. 

¢ No one is permitted to catheterize a conscious employee 
for the purpose of collecting urine for a DOT drug test. 

¢ However, if a person has been catheterized for medical 
purposes (e.g., a conscious, hospitalized patient in a post- 
accident test situation), it is permissible to use urine 
collected by this means for DOT testing purposes. All 
necessary documentation for a DOT collection must be 
provided (e.g., the CCF). 

¢ In addition, an employee who normally voids through 
self-catheterization is required to provide a specimen in 
that manner. 

§40.63 What steps does the collector take in the 
collection process before the employee 
provides a urine specimen? 
As the collector, you must take the following steps 

before the employee provides the urine specimen: 
(a) Complete Step 1 of the CCF. 
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(b) Instruct the employee to wash and dry his or her 
hands at this time. You must tell the employee not to 
wash his or her hands again until after delivering the 
specimen to you. You must not give the employee any 
further access to water or other materials that could be 
used to adulterate or dilute a specimen. 

(c) Select, or allow the employee to select, an individu- 
ally wrapped or sealed collection container from collec- 
tion kit materials. Either you or the employee, with both 
of you present, must unwrap or break the seal of the 
collection container. You must not unwrap or break the 
seal on any specimen bottle at this time. You must not 
allow the employee to take anything from the collection 
kit into the room used for urination except the collection 
container. 

(d) Direct the employee to go into the room used for 
urination, provide a specimen of at least 45 mL, not 
flush the toilet, and return to you with the specimen as 
soon as the employee has completed the void. 

(1) Except in the case of an observed or a monitored 
collection (see §§40.67 and 40.69), neither you nor any- 
one else may go into the room with the employee. 

(2) As the collector, you may set a reasonable time 
limit for voiding. 

(e) You must pay careful attention to the employee 
during the entire collection process to note any conduct 
that clearly indicates an attempt to tamper with a 
specimen (e.g., substitute urine in plain view or an 
attempt to bring into the collection site an adulterant or 
urine substitute). If you detect such conduct, you must 
require that a collection take place immediately under 
direct observation (see §40.67) and complete Step 2 by 
noting the conduct in the “Remarks” line of the CCF and 
the fact that the collection was observed by checking the 
“Observed” box. You must also, as soon as possible, 
inform the DER and collection site supervisor that a 
collection took place under direct observation and the 
reason for doing so. 

[75 FR 59107, Sept. 27, 2010] 

$40.65 What does the collector check for when 
the employee presents a specimen? 

As a collector, you must check the following when the 
employee gives the collection container to you: 

(a) Sufficiency of specimen. You must check to 

ensure that the specimen contains at least 45 mL of 

urine. 
(1) If it does not, you must follow “shy bladder” pro- 

cedures (see §40.193(b)). 
(2) When you follow “shy bladder” procedures, you 

must discard the original specimen, unless another 

problem (i.e., temperature out of range, signs of tam- 

pering) also exists. 

(3) You are never permitted to combine urine collected 

from separate voids to create a specimen. 

(4) You must discard any excess urine. 

(b) Temperature. You must check the temperature of 

the specimen no later than four minutes after the em- 

ployee has given you the specimen. 

(1) The acceptable temperature range is 32—38° C/90-— 

100° F. 
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(2) You must determine the temperature of the speci- 
men by reading the temperature strip attached to the 
collection container. 

(3) If the specimen temperature is within the accept- 
able range, you must mark the “Yes” box on the CCF 
(Step 2). 

(4) If the specimen temperature is outside the accept- 
able range, you must mark the “No” box and enter in the 
“Remarks” line (Step 2) your findings about the 
temperature. 

(5) If the specimen temperature is outside the accept- 
able range, you must immediately conduct a new collec- 
tion using direct observation procedures (see §40.67). 

(6) In a case where a specimen is collected under 
direct observation because of the temperature being out 
of range, you must process both the original specimen 
and the specimen collected using direct observation and 
send the two sets of specimens to the laboratory. This is 
true even in a case in which the original specimen has 
insufficient volume but the temperature is out of range. 
You must also, as soon as possible, inform the DER and 
collection site supervisor that a collection took place 
under direct observation and the reason for doing so. 

(7) In a case where the employee refuses to provide 
another specimen (see §40.191(a)(3)) or refuses to pro- 
vide another specimen under direct observation (see 
§40.191(a)(4)), you must notify the DER. As soon as you 
have notified the DER, you must discard any specimen 
the employee has provided previously during the collec- 
tion procedure. 

(c) Signs of tampering. You must inspect the speci- 
men for unusual color, presence of foreign objects or 
material, or other signs of tampering (e.g., if you notice 
any unusual odor). 

(1) If it is apparent from this inspection that the 
employee has tampered with the specimen (e.g., blue 
dye in the specimen, excessive foaming when shaken, 
smell of bleach), you must immediately conduct a new 
collection using direct observation procedures (see §40. 

67). 
(2) In a case where a specimen is collected under 

direct observation because of showing signs of tamper- 
ing, you must process both the original specimen and 
the specimen collected using direct observation and 
send the two sets of specimens to the laboratory. This is 
true even in a case in which the original specimen has 
insufficient volume but it shows signs of tampering. You 
must also, as soon as possible, inform the DER and 

collection site supervisor that a collection took place 
under direct observation and the reason for doing so. 

(3) In a case where the employee refuses to provide a 
specimen under direct observation (see §40.191(a)(4)), 

you must discard any specimen the employee provided 
previously during the collection procedure. Then you 
must notify the DER as soon as practicable. 

DOT Interpretations—§40.65 

Question: Part 40 directs the collector to discard the first 
specimen if the temperature was out of range or the specimen 
showed signs of tampering and the employee refused to pro- 
vide a second specimen under direct observation. The Urine 
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$40.67 

Specimen Collection Guidelines [at Section 8, Directly Ob- 

served Collection, Number 7] indicate that, in such a situa- 

tion, the first specimen should be retained and sent to the 

laboratory. Which requirement is correct? 

Answer: 

¢ When a specimen is out of temperature range or shows 
signs of tampering and the employee refuses to provide a 
second specimen under direct observation, it is consid- 
ered a refusal to test. The collector does not retain the 
first specimen, but discards it. 

The requirement in the Urine Specimen Collection 
Guidelines, Version 1.0, to retain the specimen and send 
it to the laboratory, was inserted inadvertently. 

Urine Specimen Collection Guidelines, Version 1.01, con- 
tain the proper procedures as directed by 40.65. 

$40.67 When and how is a directly observed 
collection conducted? 

(a) As an employer, you must direct an immediate 
collection under direct observation with no advance 
notice to the employee, if: 

(1) The laboratory reported to the MRO that a speci- 
men is invalid, and the MRO reported to you that there 
was not an adequate medical explanation for the result; 

(2) The MRO reported to you that the original posi- 
tive, adulterated, or substituted test result had to be 
cancelled because the test of the split specimen could 
not be performed; or 

(3) The laboratory reported to the MRO that the 
specimen was negative-dilute with a creatinine concen- 
tration greater than or equal to 2 mg/dL but less than or 
equal to 5 mg/dL, and the MRO reported the specimen 
to you as negative-dilute and that a second collection 
must take place under direct observation (see §40. 

197(b)(1)). 
(b) As an employer, you must direct a collection under 

direct observation of an employee if the drug test is a 
return-to-duty test or a follow-up test. 

(c) As a collector, you must immediately conduct a 
collection under direct observation if: 

(1) You are directed by the DER to do so (see para- 
graphs (a) and (b) of this section); or 

(2) You observed materials brought to the collection 
site or the employee’s conduct clearly indicates an at- 
tempt to tamper with a specimen (see §§40.61(f)(5)() 
and 40.63(e)); or 

(3) The temperature on the original specimen was out 
of range (see §40.65(b)(5)); or 

(4) The original specimen appeared to have been tam- 
pered with (see §40.65(c)(1)). 

(d)(1) As the employer, you must explain to the em- 
ployee the reason for a directly observed collection un- 
der paragraph (a) or (b) of this section. 

(2) As the collector, you must explain to the employee 
the reason, if known, under this part for a directly 
observed collection under paragraphs (c)(1) through (3) 
of this section. 

(e) As the collector, you must complete a new CCF for 
the directly observed collection. 

(1) You must mark the “reason for test” block (Step 1) 
the same as for the first collection. 

(2) You must check the “Observed, (Enter Remark)” 
box and enter the reason (see §40.67(b)) in the “Re- 
marks” line (Step 2) 

(f) In a case where two sets of specimens are being 

sent to the laboratory because of suspected tampering 

with the specimen at the collection site, enter on the 

“Remarks” line of the CCF (Step 2) for each specimen a 

notation to this effect (e.g., collection 1 of 2, or 2 of 2) and 

the specimen ID number of the other specimen. 

(g) As the collector, you must ensure that the observer 

is the same gender as the employee. You must never 

permit an opposite gender person to act as the observer. 

The observer can be a different person from the collector 

and need not be a qualified collector. 
(h) As the collector, if someone else is to observe the 

collection (e.g., in order to ensure a same gender ob- 

server), you must verbally instruct that person to follow 

procedures at paragraphs (i) and (j) of this section. If 
you, the collector, are the observer, you too must follow 

these procedures. 
(i) As the observer, you must request the employee to 

raise his or her shirt, blouse, or dress/skirt, as appro- 
priate, above the waist; and lower clothing and under- 
pants to show you, by turning around, that they do not 
have a prosthetic device. After you have determined 
that the employee does not have such a device, you may 
permit the employee to return clothing to its proper 
position for observed urination. 

(j) As the observer, you must watch the employee 
urinate into the collection container. Specifically, you 
are to watch the urine go from the employee’s body into 
the collection container. 

(k) As the observer but not the collector, you must not 
take the collection container from the employee, but you 
must observe the specimen as the employee takes it to 
the collector. 

(1) As the collector, when someone else has acted as 

the observer, you must include the observer’s name in 
the “Remarks” line of the CCF (Step 2). 

(m) As the employee, if you decline to allow a directly 
observed collection required or permitted under this 
section to occur, this is a refusal to test. 

(n) As the collector, when you learn that a directly 
observed collection should have been collected but was 
not, you must inform the employer that it must direct 
the employee to have an immediate recollection under 
direct observation. 

[68 FR 31626, May 28, 2003; 69 FR 64867, Nov. 9, 2004; 73 FR 
35970, June 25, 2008; 74 FR 37952, July 30, 2009] 

DOT Interpretations—§40.67 

Question: Can the monitor (or direct observer) of a collec- 
tion be a co-worker or immediate supervisor of the employee? 

Answer: 

¢ The immediate supervisor of a particular employee may 
not act as the collector when that employee is tested, 
unless no other collector is available and the supervisor is 
permitted to do so under a DOT operating administra- 
tion’s drug and alcohol regulation. 

¢ The immediate supervisor may act as a monitor or ob- 
server (if same gender) if there is no alternate method at 
the collection site to conduct a monitored or observed 
collection. 

e An employee who is in a safety-sensitive position and 
subject to the DOT drug testing rules should not be a 
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collector, an observer, or a monitor for co-work ers who 
are in the same testing pool or who work together with 
that employee on a daily basis. 

$40.69 How is a monitored collection conducted? 
(a) As the collector, you must secure the room being 

used for the monitored collection so that no one except 
the employee and the monitor can enter it until after the 
collection has been completed. 

(b) As the collector, you must ensure that the monitor 
is the same gender as the employee, unless the monitor 
is a medical professional (e.g.,nurse, doctor, physician’s 
assistant, technologist, or technician licensed or certi- 
fied to practice in the jurisdiction in which the collection 
takes place). The monitor can be a different person from 
the collector and need not be a qualified collector. 

(c) As the collector, if someone else is to monitor the 
collection (e.g., in order to ensure a same gender moni- 
tor), you must verbally instruct that person to follow the 
procedures of paragraphs (d) and (e) of this section. If 
you, the collector, are the monitor, you must follow these 
procedures. 

(d) As the monitor, you must not watch the employee 
urinate into the collection container. If you hear sounds 
or make other observations indicating an attempt to 
tamper with a specimen, there must be an additional 
collection under direct observation (see §$40.63(e), 40. 
65(c), and 40.67(b)). 

(e) As the monitor, you must ensure that the employee 
takes the collection container directly to the collector as 
soon as the employee has exited the enclosure. 

(f) As the collector, when someone else has acted as 
the monitor, you must note that person’s name in the 
“Remarks” line of the CCF (Step 2). 

(g) As the employee being tested, if you decline to 
permit a collection authorized under this section to be 
monitored, it is a refusal to test. 

DOT Interpretations—$40.69 

Question: Can the monitor (or direct observer) of a collec- 
tion be a co-worker or immediate supervisor of the employee? 

Answer: 

e The immediate supervisor of a particular employee may 
not act as the collector when that employee is tested, 
unless no other collector is available and the supervisor is 
permitted to do so under a DOT operating administra- 
tion’s drug and alcohol regulation. 

¢ The immediate supervisor may act as a monitor or ob- 

server (if same gender) if there is no alternate method at 

the collection site to conduct a monitored or observed 

collection. 

e An employee who is in a safety-sensitive position and 

subject to the DOT drug testing rules should not be a 

collector, an observer, or a monitor for co-work ers who 

are in the same testing pool or who work together with 

that employee on a daily basis. 

$40.71 How does the collector prepare the 

specimens? 

(a) All collections under DOT agency drug testing 

regulations must be split specimen collections. 

$40.73 

(b) As the collector, you must take the following steps, 
in order, after the employee brings the urine specimen 
to you. You must take these steps in the presence of the 
employee. 

(1) Check the box on the CCF (Step 2) indicating that 
this was a split specimen collection. 

(2) You, not the employee, must first pour at least 30 
mL of urine from the collection container into one speci- 
men bottle, to be used for the primary specimen. 

(3) You, not the employee, must then pour at least 15 
mL of urine from the collection container into the second 
specimen bottle to be used for the split specimen. 

(4) You, not the employee, must place and secure (.e., 
tighten or snap) the lids/caps on the bottles. 

(5) You, not the employee, must seal the bottles by 
placing the tamper-evident bottle seals over the bottle 
caps/lids and down the sides of the bottles. 

(6) You, not the employee, must then write the date on 
the tamper-evident bottle seals. 

(7) You must then ensure that the employee initials 
the tamper-evident bottle seals for the purpose of certi- 
fying that the bottles contain the specimens he or she 
provided. If the employee fails or refuses to do so, you 
must note this in the “Remarks” line of the CCF (Step 2) 
and complete the collection process. 

(8) You must discard any urine left over in the collec- 
tion container after both specimen bottles have been 
appropriately filled and sealed. There is one exception to 
this requirement: you may use excess urine to conduct 
clinical tests (e.g., protein, glucose) if the collection was 
conducted in conjunction with a physical examination 
required by a DOT agency regulation. Neither you nor 
anyone else may conduct further testing (such as adul- 
teration testing) on this excess urine and the employee 
has no legal right to demand that the excess urine be 
turned over to the employee. 

§40.73 How is the collection process completed? 

(a) As the collector, you must do the following things 
to complete the collection process. You must complete 
the steps called for in paragraphs (a)(1) through (a)(7) of 
this section in the employee’s presence. 

(1) Direct the employee to read and sign the certifi- 
cation statement on Copy 2 (Step 5) of the CCF and 
provide date of birth, printed name, and day and eve- 
ning contact telephone numbers. If the employee re- 
fuses to sign the CCF or to provide date of birth, printed 
name, or telephone numbers, you must note this in the 

“Remarks” line (Step 2) of the CCF, and complete the 
collection. If the employee refuses to fill out any infor- 
mation, you must, as a minimum, print the employee’s 
name in the appropriate place. 

(2) Complete the chain of custody on the CCF (Step 4) 
by printing your name (note: you may pre-print your 
name), recording the time and date of the collection, 
signing the statement, and entering the name of the 
delivery service transferring the specimen to the 

laboratory. 
(3) Ensure that all copies of the CCF are legible and 

complete. 
(4) Remove Copy 5 of the CCF and give it to the 

employee. 
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§40.81 

(5) Place the specimen bottles and Copy 1 of the CCF 
in the appropriate pouches of the plastic bag. 

(6) Secure both pouches of the plastic bag. 
(7) Advise the employee that he or she may leave the 

collection site. 
(8) To prepare the sealed plastic bag containing the 

specimens and CCF for shipment you must: 
(i) Place the sealed plastic bag in a shipping container 

(e.g., standard courier box) designed to minimize the 
possibility of damage during shipment. (More than one 
sealed plastic bag can be placed into a single shipping 
container if you are doing multiple collections.) 

(ii) Seal the container as appropriate. 
(iii) If a laboratory courier hand-delivers the speci- 

mens from the collection site to the laboratory, prepare 
the sealed plastic bag for shipment as directed by the 
courier service. 

(9) Send Copy 2 of the CCF to the MRO and Copy 4 to 
the DER. You must fax or otherwise transmit these 
copies to the MRO and DER within 24 hours or during 
the next business day. Keep Copy 3 for at least 30 days, 
unless otherwise specified by applicable DOT agency 
regulations. 

(b) As a collector or collection site, you must ensure 
that each specimen you collect is shipped to a laboratory 
as quickly as possible, but in any case within 24 hours 
or during the next business day. 

[71 FR 49384, Aug. 23, 2006] 

DOT Interpretations—$40.73 

Question: What is the preferred method for the collector to 
get the MRO copy of the CCF to the MRO? 

Answer: 

e The promptness of reporting suffers when the mail is 
‘used to convey the MRO copy from the collection site. 

e Even though we permit other means (e.g., overnight cou- 
rier service) of transmitting MRO copies from the collec- 
tion site to the MRO, collectors should fax the MRO copies 
when possible. 

e If the faxed copy is not legible, the MRO must request 
another faxed copy or a hard copy. 

Subpart F—Drug Testing 
Laboratories 

$40.81 What laboratories may be used for DOT 
drug testing? 

(a) As a drug testing laboratory located in the U.S., 
you are permitted to participate in DOT drug testing 
only if you are certified by HHS under the National 
Laboratory Certification Program (NLCP) for all testing 
required under this part. 

(b) As a drug testing laboratory located in Canada or 
Mexico which is not certified by HHS under the NLCP, 
you are permitted to participate in DOT drug testing 
only if: 

(1) The DOT, based on a written recommendation 
from HHS, has approved your laboratory as meeting 
HHS laboratory certification standards or deemed your 
laboratory fully equivalent toa laboratory meeting HHS 
laboratory certification standards for all testing re- 
quired under this part; or 

(2) The DOT, based on a written recommendation 

from HHS, has recognized a Canadian or Mexican cer- 

tifying organization as having equivalent laboratory 

certification standards and procedures to those of HHS, 

and the Canadian or Mexican certifying organization 

has certified your laboratory under those equivalent 

standards and procedures. 

(c) As a laboratory participating in the DOT drug 

testing program, you must comply with the require- 

ments of this part. You must also comply with all appli- 

cable requirements of HHS in testing DOT specimens, 

whether or not the HHS requirements are explicitly 

stated in this part. 
(d) If DOT determines that you are in noncompliance 

with this part, you could be subject to PIE proceedings 
under Subpart R of this part. If the Department issues 
a PIE with respect to you, you are ineligible to partici- 
pate in the DOT drug testing program even if you 
continue to meet the requirements of paragraph (a) or 

(b) of this section. 

§40.83 How do laboratories process incoming 
specimens? 

As the laboratory, you must do the following when you 
receive a DOT specimen: 

(a) You are authorized to receive only Copy 1 of the 
CCF. You are not authorized to receive other copies of 
the CCF or any copies of the alcohol testing form. 

(b) You must comply with applicable provisions of the 
HHS Guidelines concerning accessioning and process- 
ing urine drug specimens. 

(c) You must inspect each specimen and CCF for the 
following “fatal flaws:” = 

(1) The specimen ID numbers on the specimen bottle 
and the CCF do not match; 

(2) The specimen bottle seal is broken or shows evi- 
dence of tampering, unless a split specimen can be 
redesignated (see paragraph (h) of this section); 

(3) The collector’s printed name and signature are 
omitted from the CCF; and 

(4) There is an insufficient amount of urine in the 
primary bottle for analysis, unless the specimens can be 
redesignated (see paragraph (h) of this section). 

(d) When you find a specimen meeting the criteria of 
paragraph (c) of this section, you must document your 
findings and stop the testing process. Report the result 
in accordance with §$40.97(a)(3). 

(e) You must inspect each CCF for the presence of the 
collector’s signature on the certification statement in 
Step 4 of the CCF. Upon finding that the signature is 
omitted, document the flaw and continue the testing 
process. 

(1) In such a case, you must retain the specimen for a 
minimum of 5 business days from the date on which you 
initiated action to correct the flaw. 

(2) You must then attempt to correct the flaw by 
following the procedures of §40.205(b)(1). 

(3) If the flaw is not corrected, report the result as 
rejected for testing in accordance with §40.97(a)(3). 

(f) If you determine that the specimen temperature 
was not checked and the “Remarks” line did not contain 
an entry regarding the temperature being outside of 
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range, you must then attempt to correct the problem by 
following the procedures of §40.208. 

(1) In such a case, you must continue your efforts to 
correct the problem for five business days, before you 
report the result. 

(2) When you have obtained the correction, or five 
business days have elapsed, report the result in accor- 
dance with §40.97(a). 

(g) If you determine that a CCF that fails to meet the 
requirements of §40.45(a) (e.g., anon-Federal form or an 
expired Federal form was used for the collection), you 
must attempt to correct the use of the improper form by 
following the procedures of §40.205(b)(2). 

(1) In such a case, you must retain the specimen for a 
minimum of 5 business days from the date on which you 
initiated action to correct the problem. 

(2) If the problem(s) is not corrected, you must reject 
the test and report the result in accordance with §40. 
97(a)(3). 

(h) If the CCF is marked indicating that a split speci- 
men collection was collected and if the split specimen 
does not accompany the primary, has leaked, or is oth- 
erwise unavailable for testing, you must still test the 
primary specimen and follow appropriate procedures 
outlined in §40.175(b) regarding the unavailability of 
the split specimen for testing. 

(1) The primary specimen and the split specimen can 
be redesignated (i.e., Bottle B is redesignated as Bottle 

A, and vice-versa) if: 
(i) The primary specimen appears to have leaked out 

of its sealed bottle and the laboratory believes a suffi- 
cient amount of urine exists in the split specimen to 
conduct all appropriate primary laboratory testing; or 

(ii) The primary specimen is labeled as Bottle B, and 
the split specimen as Bottle A; or 

(iii) The laboratory opens the split specimen instead 
of the primary specimen, the primary specimen remains 
sealed, and the laboratory believes a sufficient amount 
of urine exists in the split specimen to conduct all 
appropriate primary laboratory testing; or 

(iv) The primary specimen seal is broken but the split 
specimen remains sealed and the laboratory believes a 

sufficient amount of urine exists in the split specimen to 

conduct all appropriate primary laboratory testing. 

Initial test analyte Initial test cutoff concentration 

§40.87 

(2) In situations outlined in paragraph (g)(1) of this 
section, the laboratory shall mark through the “A” and 
write “B,” then initial and date the change. A corre- 
sponding change shall be made to the other bottle by 
marking through the “B” and writing “A,” and initialing 
and dating the change. 

(i) A notation shall be made on Copy 1 of the CCF 
(Step 5a) and on any laboratory internal chain of cus- 
tody documents, as appropriate, for any fatal or correct- 
able flaw. 

[71 FR 49384, Aug. 23, 2006; 73 FR 35970, June 25, 2008; 75 FR 
59107, Sept. 27, 2010] 

DOT Interpretations—§40.83 

Question: If the primary laboratory must redesignate 
bottle B for bottle A, can the laboratory test the specimen if 
only 15 mL of urine is present in the redesignated bottle A? 

Answer: 

e The Department permits specimen redesignation only in 
limited circumstances — one such occurrence would be if 
the A specimen has leaked in transit, leaving only the B 
specimen to be tested. 

e In such a case, the laboratory should test the redesig- 
nated specimen despite the fact that, under normal cir- 
cumstances, a sufficient amount of specimen would not 
have been available for testing. 

§40.85 What drugs do laboratories test for? 

As a laboratory, you must test for the following five 
drugs or classes of drugs in a DOT drug test. You must 
not test “DOT specimens” for any other drugs. 

(a) Marijuana metabolites. 
(b) Cocaine metabolites. 
(c) Amphetamines. 
(d) Opiate metabolites. 
(e) Phencyclidine (PCP). 

§40.87 What are the cutoff concentrations for 
drug tests? 

(a) As a laboratory, you must use the cutoff concen- 
trations displayed in the following table for initial and 
confirmatory drug tests. All cutoff concentrations are 
expressed in nanograms per milliliter (ng/mL). The 

table follows: 

Confirmatory test cutoff concen- 
tration Confirmatory test analyte 

Marijuana metabolites ............-. 

Cocaine metabolites................ 

Opiate metabolites 

Codeine/Morphine?..........--..++- 

6—Acetylmorphine .............++55: 

Phencyclidine.........--..-+++s+++s- 

Amphetamines? 

AMP /MAMIB2 seer curecccisrs arrears ccc 

Morphiii@iaventearmnr seectsjeste sste-toaeier 

6—Acetylmorphine .........--....++- 

Phencyclidine: sim. cis «eects « 

1Delta-9-tetrahydrocannabinol-9-carboxylic acid (THCA). 

Es desta mab lintels omen kemietehts 15 ng/mL. 

Sis whgteiie cern ese 100 ng/mL. 

Bos, ha bie abd ROA o ns eects 2000 ng/mL. 

2000 ng/mL. 

10 ng/mL. 

25 ng/mL. 

Amphetamine.......2..00..scsnneee- 250 ng/mL. 
5 Methamphetamine?...............-. 250 ng/mL. 

250 ng/mL. 

250 ng/mL. 

250 ng/mL. 
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2Morphine is the target analyte for codeine/morphine testing. 

3Either a single initial test kit or multiple initial test kits may be used provided the single test kit detects each target analyte independently 

at the specified cutoff. 

4Methamphetamine is the target analyte for amphetamine/methamphetamine testing. . 

5To be reported positive for methamphetamine, a specimen must also contain amphetamine at a concentration equal to or greater than 

100 ng/mL. 

SMethylenedioxymethamphetamine (MDMA). 

7Methylenedioxyamphetamine (MDA). 

®Methylenedioxyethylamphetamine (MDEA). 

(b) On an initial drug test, you must report a result 
below the cutoff concentration as negative. If the result 
is at or above the cutoff concentration, you must conduct 

a confirmation test. 
(c) On a confirmation drug test, you must report a 

result below the cutoff concentration as negative and a 
result at or above the cutoff concentration as confirmed 
positive. 

(d) You must report quantitative values for morphine 
or codeine at 15,000 ng/mL or above. 

(75 FR 49862, Aug. 16, 2010; 77 FR 26473, May 4, 2012] 

§40.89 What is validity testing, and are 
laboratories required to conduct it? 

(a) Specimen validity testing is the evaluation of the 
specimen to determine if it is consistent with normal 
human urine. The purpose of validity testing is to de- 
termine whether certain adulterants or foreign sub- 
stances were added to the urine, if the urine was 

diluted, or if the specimen was substituted. 
(b) As a laboratory, you must conduct validity testing. 

[73 FR 35970, June 25, 2008] 

§40.91 What validity tests must laboratories 
conduct on primary specimens? 

As a laboratory, when you conduct validity testing 
under §40.89, you must conduct it in accordance with 
the requirements of this section. 

(a) You must determine the creatinine concentration 
on each primary specimen. You must also determine its 
specific gravity if you find the creatinine concentration 
to be less than 20 mg/dL. 

(b) You must determine the pH of each primary 
specimen. 

(c) You must perform one or more validity tests for 
oxidizing adulterants on each primary specimen. 

(d) You must perform additional validity tests on the 
primary specimen when the following conditions are 
observed: 

(1) Abnormal physical characteristics; 

(2) Reactions or responses characteristic of an adul- 
terant obtained during initial or confirmatory drug tests 
(e.g., non-recovery of internal standards, unusual re- 
sponse); or 

(3) Possible unidentified interfering substance or 
adulterant. 

(e) If you determine that the specimen is invalid and 
HHS guidelines direct you to contact the MRO, you 
must contact the MRO and together decide if testing the 
primary specimen by another HHS certified laboratory 
would be useful in being able to report a positive or 
adulterated test result. 

[69 FR 64867, Nov. 9, 2004] 

$40.93 What criteria do laboratories use to 

establish that a specimen is dilute or 
substituted? 

(a) As a laboratory, you must consider the primary 

specimen to be dilute when: 
(1) The creatinine concentration is greater than or 

equal to 2 mg/dL but less than 20 mg/dL, and 
(2) The specific gravity is greater than 1.0010 but less 

than 1.0030 on a single aliquot. 
(b) As a laboratory, you must consider the primary 

specimen to be substituted when the creatinine concen- 
tration is less than 2 mg/dL and the specific gravity is 
less than or equal to 1.0010 or greater than or equal to 
1.0200 on both the initial and confirmatory creatinine 
tests and on both the initial and confirmatory specific 
gravity tests on two separate aliquots. 

[69 FR 64867, Nov. 9, 2004] 

§40.95 What are adulterant cutoff concentrations 

for initial and confirmation tests? 

(a) As a laboratory, you must use the cutoff concen- 

trations for the initial and confirmation adulterant test- 
ing as required by the HHS Mandatory Guidelines and 
you must use two separate aliquots—one for the initial 
test and another for the confirmation test. 
(b) As a laboratory, you must report results at or above 

the cutoffs (or for pH, at or above or below the values, as 
appropriate) as adulterated and provide the numerical 
value that supports the adulterated result. 

[73 FR 35970, June 25, 2008] 

§40.96 What criteria do laboratories use to 
establish that a specimen is invalid? 

(a) As a laboratory, you must use the invalid test 
result criteria for the initial and confirmation testing as 
required by the HHS Mandatory Guidelines, and you 
must use two separate aliquots— one for the initial test 
and another for the confirmation test. 

(b) As a laboratory, for a specimen having an invalid 
result for one of the reasons outlined in the HHS Man- 
datory Guidelines, you must contact the MRO to discuss 
whether sending the specimen to another HHS certified 
laboratory for testing would be useful in being able to 
report a positive or adulterated result. 

(c) As a laboratory, you must report invalid results in 
accordance with the invalid test result criteria as re- 
quired by the HHS Guidelines and provide the numeri- 
cal value that supports the invalid result, where 
appropriate, such as pH. 
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(d) As a laboratory, you must report the reason a test 
result is invalid. 

[73 FR 35970, June 25, 2008] 

§40.97 What do laboratories report and how do 
they report it? 

(a) As a laboratory, you must report the results for 
each primary specimen. The result of a primary speci- 
men will fall into one of the following three categories. 
However, as a laboratory, you must report the actual 
results (and not the categories): 

(1) Category 1: Negative Results. As a laboratory, 
when you find a specimen to be negative, you must 
report the test result as being one of the following, as 
appropriate: 

(i) Negative, or 
(ii) Negative-dilute, with numerical values for 

creatinine and specific gravity. 
(2) Category 2: Non-negative Results. As a laboratory, 

when you find a specimen to be non-negative, you must 
report the test result as being one or more of the follow- 
ing, as appropriate: 

(i) Positive, with drug(s)/metabolite(s) noted, with nu- 

merical values for the drug(s) or drug metabolite(s). 
(ii) Positive-dilute, with drug(s)/metabolite(s) noted, 

with numerical values for the drug(s) or drug metabo- 
lite(s) and with numerical values for creatinine and 
specific gravity; 

(aii) Adulterated, with adulterant(s) noted, with con- 

firmatory test values (when applicable), and with re- 
mark(s); 

(iv) Substituted, with confirmatory test values for 
creatinine and specific gravity; or 

(v) Invalid result, with remark(s). Laboratories will 

report actual values for pH results. 
(3) Category 3: Rejected for Testing. As a laboratory, 

when you reject a specimen for testing, you must report 
the result as being Rejected for Testing, with remark(s). 

(b) As a laboratory, you must report laboratory results 
directly, and only, to the MRO at his or her place of 
business. You must not report results to or through the 
DER or a service agent (e.g., C/TPA). 

(1) Negative results: You must fax, courier, mail, or 
electronically transmit a legible image or copy of the 
fully-completed Copy 1 of the CCF which has been 

signed by the certifying scientist, or you may provide the 

laboratory results report electronically (i.e., computer 

data file). 
(i) If you elect to provide the laboratory results report, 

you must include the following elements, as a minimum, 

in the report format: 
(A) Laboratory name and address; 

(B) Employer’s name (you may include I.D. or account 

number); 

(C) Medical review officer’s name; 
(D) Specimen I.D. number; 

(E) Donor’s SSN or employee I.D. number, if provided; 

(F) Reason for test, if provided; 

(G) Collector’s name and telephone number; 

(H) Date of the collection; 

(I) Date received at the laboratory; 

(J) Date certifying scientist released the results; 
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(K) Certifying scientist’s name; 
(L) Results (e.g., positive, adulterated) as listed in 

paragraph (a) of this section; and 
(M) Remarks section, with an explanation of any 

situation in which a correctable flaw has been corrected. 
(ii) You may release the laboratory results report only 

after review and approval by the certifying scientist. It 
must reflect the same test result information as con- 
tained on the CCF signed by the certifying scientist. The 
information contained in the laboratory results report 
may not contain information that does not appear on the 
CCF. 

(iii) The results report may be transmitted through 
any means that ensures accuracy and confidentiality. 
You, as the laboratory, together with the MRO, must 
ensure that the information is adequately protected 
from unauthorized access or release, both during trans- 
mission and in storage. 

(2) Non-negative and Rejected for Testing results: You 
must fax, courier, mail, or electronically transmit a 
legible image or copy of the fully-completed Copy 1 of 
the CCF that has been signed by the certifying scientist. 
In addition, you may provide the electronic laboratory 
results report following the format and procedures set 
forth in paragraphs (b)(1)(i) and (ii) of this section. 

(c) In transmitting laboratory results to the MRO, 
you, as the laboratory, together with the MRO, must 

ensure that the information is adequately protected 
from unauthorized access or release, both during trans- 
mission and in storage. If the results are provided by 
fax, the fax connection must have a fixed telephone 
number accessible only to authorized individuals. 

(d) You must transmit test results to the MRO in a 
timely manner, preferably the same day that review by 
the certifying scientist is completed. 

(e)(1) You must provide quantitative values for con- 
firmed positive drug test results to the MRO. 

(2) You must provide the numerical values that sup- 
port the adulterated (when applicable) or substituted 
result, without a request from the MRO. 

(3) You must also provide to the MRO numerical 
values for creatinine and specific gravity for the 
negative-dilute test result, without a request from the 
MRO. 

(f) You must provide quantitative values for confirmed 
opiate results for morphine or codeine at 15,000 ng/mL 
or above, even if the MRO has not requested quantita- 
tive values for the test result. 

[68 FR 31626, May 28, 2003; 69 FR 64867, Nov. 9, 2004; 73 FR 
35970, June 25, 2008; 75 FR 49862, Aug. 16, 2010; 75 FR 59107, 
Sept. 27, 2010; 77 FR 26473, May 4, 2012] 

DOT Interpretations—§40.97 

Question: Must a certifying scientist's signature be on 
Copy 1 of the CCF if the drug test result is negative? 

Answer: 

° The certifying scientist’s signature must be on Copy 1 of 
the CCF for non-negative results only. 

* Therefore, the certifying scientist may simply initial (and 
date) the CCF when the test result is negative. 

Question: After the laboratory reports a test result, some- 
one (e.g., the employer, a service agent) discovers that the 

CCF listed the wrong reason for the test (e.g., the CCF says 

2295) So 
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the test was a pre-employment test when it was actually a 

random test). How is this corrected and by whom? 

Answer: 

¢ This is another example of an error that does not have a 
significant adverse effect on the right of an employee to 
have a fair and accurate test (see §40.209). 

¢ The test is not cancelled as the result of such a mistake. 

* While concerned parties may wish to correct the faulty 
description of the reason for the test, Part 40 does not 
require a correction to be made. 

¢ Employers or their designated service agents should en- 
sure that appropriate changes are documented (e.g., for 
MIS reporting purposes). 

§40.99 How long does the laboratory retain 
specimens after testing? 

(a) As a laboratory testing the primary specimen, you 
must retain a specimen that was reported with positive, 
adulterated, substituted, or invalid results for a mini- 

mum of one year. 
(b) You must keep such a specimen in secure, long- 

term, frozen storage in accordance with HHS 
requirements. 

(c) Within the one-year period, the MRO, the em- 
ployee, the employer, or a DOT agency may request in 
writing that you retain a specimen for an additional 
period of time (e.g., for the purpose of preserving evi- 
dence for litigation or a safety investigation). If you 
receive such a request, you must comply with it. If you 
do not receive such a request, you may discard the 
specimen at the end of the year. 

(d) If you have not sent the split specimen to another 
laboratory for testing, you must retain the split speci- 
men for an employee's test for the same period of time 
that you retain the primary specimen and under the 
same storage conditions. 

(e) As the laboratory testing the split specimen, you 
must meet the requirements of paragraphs (a) through 
(d) of this section with respect to the split specimen. 

DOT Interpretations—§40.99 

Question: What are the retention requirements for blind 
specimens and records of blind specimen tests? 

Answer: 

e Laboratories, employers and other parties required to 
retain specimens and records of tests should retain blind 
specimens and records of blind specimen tests in exactly 
the same way and for the same periods of time as they do 
actual employee specimens and test records. 

For example, an employer would keep a record of a blind 
positive test for five years and a blind negative test for 
two years. 

Laboratories would keep blind specimens for negatives in 
accordance with their SOPs and non-negatives for one 
year. 

§40.101 What relationship may a laboratory have 
with an MRO? 

(a) As a laboratory, you may not enter into any rela- 
tionship with an MRO that creates a conflict of interest 
or the appearance of a conflict of interest with the 
MRO’s responsibilities for the employer. You may not 
derive any financial benefit by having an employer s 
a specific MRO. 3 Saas ee 

(b) The following are examples of relationships be- 

tween laboratories and MROs that the Department re- 

gards as creating conflicts of interest, or the appearance 

of such conflicts. This following list of examples is not 

intended to be exclusive or exhaustive: 

(1) The laboratory employs an MRO who reviews test 

results produced by the laboratory; 

(2) The laboratory has a contract or retainer with the 

MRO for the review of test results produced by the 

laboratory; 
(3) The laboratory designates which MRO the em- 

ployer is to use, gives the employer a slate of MROs from 

which to choose, or recommends certain MROs; 

(4) The laboratory gives the employer a discount or 

other incentive to use a particular MRO; 

(5) The laboratory has its place of business co-located 
with that of an MRO or MRO staff who review test 
results produced by the laboratory; or 

(6) The laboratory permits an MRO, or an MRO’s 
organization, to have a financial interest in the 

laboratory. 

§40.103 What are the requirements for 
submitting blind specimens to a laboratory? 

(a) As an employer or C/TPA with an aggregate of 
2000 or more DOT-covered employees, you must send 
blind specimens to laboratories you use. If you have an 
aggregate of fewer than 2000 DOT-covered employees, 
you are not required to provide blind specimens. 

(b) To each laboratory to which you send at least 100 
specimens in a year, you must transmit a number of 
blind specimens equivalent to one percent of the speci- 
mens you send to that laboratory, up to a maximum of 
50 blind specimens in each quarter (i.e., January- 
March, April-June, July-September, October- 
December). As a C/TPA, you must apply this percentage 
to the total number of DOT-covered employees’ speci- 
mens you send to the laboratory. Your blind specimen 
submissions must be evenly spread throughout the year. 
The following examples illustrate how this requirement 
works: 

Example 1 to Paragraph (b). You send 2500 specimens 
to Lab X in Year 1. In this case, you would send 25 blind 

specimens to Lab X in Year 1. To meet the even distri- 
bution requirement, you would send 6 in each of three 
quarters and 7 in the other. 
Example 2 to Paragraph (b). You send 2000 specimens 

to Lab X and 1000 specimens to Lab Y in Year 1. In this 
case, you would send 20 blind specimens to Lab X and 10 
to Lab Y in Year 1. The even distribution requirement 
would apply in a similar way to that described in Ex- 
ample 1. 
Example 3 to Paragraph (b). Same as Example 2, 

except that you also send 20 specimens to Lab Z. In this 
case, you would send blind specimens to Labs X and Y as 
in Example 2. You would not have to send any blind 
specimens to Lab Z, because you sent fewer than 100 
specimens to Lab Z. 
Example 4 to Paragraph (b). You are a C/TPA sending 

2000 specimens to Lab X in Year 1. These 2000 speci- 
mens represent 200 small employers who have an av- 
erage of 10 covered employees each. In this case you— 
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not the individual employers—send 20 blind specimens 
to Lab X in Year 1, again ensuring even distribution. 
The individual employers you represent are not re- 
quired to provide any blind specimens on their own. 
Example 5 to Paragraph (b). You are a large C/TPA 

that sends 40,000 specimens to Lab Y in Year 1. One 
percent of that figure is 400. However, the 50 blind 
specimen per quarter “cap” means that you need send 
only 50 blind specimens per quarter, rather than the 100 
per quarter you would have to send to meet the one 
percent rate. Your annual total would be 200, rather 
than 400, blind specimens. 

(c) Approximately 75 percent of the specimens you 
submit must be negative (i.e., containing no drugs, nor 
adulterated or substituted). Approximately 15 percent 
must be positive for one or more of the five drugs 
involved in DOT tests, and approximately 10 percent 
must either be adulterated with a substance cited in 
HHS guidance or substituted (i.e., having specific grav- 
ity and creatinine meeting the criteria of §40.93(b)). 

(1) All negative, positive, adulterated, and substituted 
blind specimens you submit must be certified by the 
supplier and must have supplier-provided expiration 
dates. 

(2) Negative specimens must be certified by 
immunoassay and GC/MS to contain no drugs. 

(3) Drug positive blind specimens must be certified by 
immunoassay and GC/MS to contain a drug(s)/ 
metabolite(s) between 1.5 and 2 times the initial drug 
test cutoff concentration. 

(4) Adulterated blind specimens must be certified to 
be adulterated with a specific adulterant using appro- 
priate confirmatory validity test(s). 

(5) Substituted blind specimens must be certified for 
creatinine concentration and specific gravity to satisfy 
the criteria for a substituted specimen using confirma- 
tory creatinine and specific gravity tests, respectively. 

(d) You must ensure that each blind specimen is in- 
distinguishable to the laboratory from a normal 
specimen. 

(1) You must submit blind specimens to the laboratory 
using the same channels (e.g., via a regular collection 
site) through which employees’ specimens are sent to 

the laboratory. 
(2) You must ensure that the collector uses a CCF, 

places fictional initials on the specimen bottle label/seal, 

indicates for the MRO on Copy 2 that the specimen is a 

blind specimen, and discards Copies 4 and 5 (employer 

and employee copies). 

(3) You must ensure that all blind specimens include 

split specimens. 

[73 FR 35971, June 25, 2008] 

DOT Interpretations—$40. 103 

Question: What are the retention requirements for blind 

specimens and records of blind specimen tests? 

Answer: 

¢ Laboratories, employers and other parties required to 

retain specimens and records of tests should retain blind 

specimens and records of blind specimen tests in exactly 

the same way and for the same periods of time as they do 

actual employee specimens and test records. 

§40.105 

For example, an employer would keep a record of a blind 
positive test for five years and a blind negative test for 
two years. 

¢ Laboratories would keep blind specimens for negatives in 
accordance with their SOPs and non-negatives for one 
year. 

Question: Requirements for submitting quarterly blind 
specimens to the laboratory went into effect mid-quarter, 
August 1, 2001. How are the new requirements for blind 
sample submission to be calculated? Are the blinds for July, 
2001 to be calculated on the old Part 40 regulations and 
August and September, 2001 blind calculations based on new 
Part 40 regulations? 

Answer: 

¢ It is acceptable to send in blind specimens for July 2001, 
based on the requirements of the old Part 40 and for 
August-September based on the new Part 40 that went 
into effect August 1, 2001. 

Question: Must an employer or C/TPA who is required to 
submit blind specimens to laboratories send adulterated or 
substituted blinds if the employer or C/TPA is not yet having 
specimens undergo validity testing? 

Answer: 

e At the present time, validity testing remains an employer 
option. 

¢ Therefore, if an employer or C/TPA required to submit 
blind specimens is not conducting validity testing during 
the course of its normal testing, the employer or C/TPA 
needs not send adulterated or substituted blind speci- 
mens to the laboratories used. 

However, if an employer or C/TPA conducts validity test- 
ing, adulterated or substituted blind specimens must be 
sent to the laboratories used. 

Part 40 requires that approximately 75 percent of the 
blinds must be blank (i.e., containing no drugs, nor adul- 
terated or substituted); 15 percent must be positive for 
one or more drugs; and 10 percent must be adulterated or 
substituted. 

If the employer or C/TPA is not exercising the option to 
conduct validity testing, approximately 75 percent of 
blinds must be blank and 25 percent must be positive for 
one or more drugs. 

§40.105 What happens if the laboratory reports a 
result different from that expected for a blind 
specimen? 

(a) If you are an employer, MRO, or C/TPA who sub- 
mits a blind specimen, and if the result reported to the 
MRO is different from the result expected, you must 
investigate the discrepancy. 

(b) If the unexpected result is a false negative, you 
must provide the laboratory with the expected results 
(obtained from the supplier of the blind specimen), and 
direct the laboratory to determine the reason for the 

discrepancy. 
(c) If the unexpected result is a false positive, adul- 

terated, or substituted result, you must provide the 
laboratory with the expected results (obtained from the 

supplier of the blind specimen), and direct the labora- 

tory to determine the reason for the discrepancy. You 

must also notify ODAPC of the discrepancy by tele- 

phone (202-366-3784) or e-mail (addresses are listed on 

the ODAPC Web site, http:/ /www.dot.gov/ost/dapc). 

ODAPC will notify HHS who will take appropriate 

action. 

[73 FR 35971, June 25, 2008] 
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§40.107 Who may inspect laboratories? 

As a laboratory, you must permit an inspection, with 

or without prior notice, by ODAPC, a DOT agency, or a 

DOT-regulated employer that contracts with the labo- 

ratory for drug testing under the DOT drug testing 

program, or the designee of such an employer. 

§40.109 What documentation must the 
laboratory keep, and for how long? 

(a) As a laboratory, you must retain all records per- 
taining to each employee urine specimen for a minimum 

of two years. 
(b) As a laboratory, you must also keep for two years 

employer-specific data required in §40.111. 
(c) Within the two-year period, the MRO, the em- 

ployee, the employer, or a DOT agency may request in 
writing that you retain the records for an additional 
period of time (e.g., for the purpose of preserving evi- 
dence for litigation or a safety investigation). If you 
receive such a request, you must comply with it. If you 
do not receive such a request, you may discard the 
records at the end of the two-year period. 

§40.111 When and how must a laboratory 
disclose statistical summaries and other 
information it maintains? 

(a) As a laboratory, you must transmit an aggregate 
statistical summary, by employer, of the data listed in 
Appendix B to this part to the employer on a semi- 
annual basis. 

(1) The summary must not reveal the identity of any 
employee. 

(2) In order to avoid sending data from which it is 
likely that information about an employee’s test result 
can be readily inferred, you must not send a summary if 
the employer has fewer than five aggregate tests 
results. 

(3) The summary must be sent by January 20 of each 
year for July 1 through December 31 of the prior year. 

(4) The summary must also be sent by July 20 of each 
year for January 1 through June 30 of the current year. 

(b) When the employer requests a summary in re- 
sponse to an inspection, audit, or review by a DOT 
agency, you must provide it unless the employer had 
fewer than five aggregate test results. In that case, you 
must send the employer a report indicating that not 
enough testing was conducted to warrant a summary. 
You may transmit the summary or report by hard copy, 
fax, or other electronic means. 

(c) You must also release information to appropriate 
parties as provided in §§40.329 and 40.331. 

(d) As a laboratory, you must transmit an aggregate 
statistical summary of the data listed in Appendix C to 
this part to DOT on a semi-annual basis. The summary 
must be sent by January 31 of each year for July 1 
through December 31 of the prior year; it must be sent 
by July 31 of each year for January 1 through June 30 
of the current year. 

[73 FR 35971, June 25, 2008] 

§40.113 Where is other information concerning 

laboratories found in this regulation? 

You can find more information concerning laborato- 

ries in several sections of this part: 

§40.3—Definition. 

§40.13—Prohibition on making specimens available 

for other purposes. 

§40.31—Conflicts of interest concerning collectors. 

§40.47—Laboratory rejections of test for improper 

form. 

§40.125—Conflicts of interest concerning MROs. 

§40.175—Role of first laboratory in split specimen 

tests. 

§40.177—Role of second laboratory in split specimen 

tests (drugs). 
§40.179—Role of second laboratory in split specimen 

tests (adulterants). 
§40.181—Role of second laboratory in split specimen 

tests (substitution). 
§§40.183-40.185—Transmission of split specimen test 

results to MRO. 
§$40.201-40.205—Role in correcting errors. 

§40.329—Release of information to employees. 
§40.331—Limits on release of information. 

§40.355—Role with respect to other service agents. 

Subpart G—Medical Review Officers 
and the Verification Process 

§40.121 Who is qualified to act as an MRO? 

To be qualified to act as an MRO in the DOT drug 
testing program, you must meet each of the require- 
ments of this section: 2 

(a) Credentials. You must be a licensed physician 
(Doctor of Medicine or Osteopathy). If you are a licensed 
physician in any U.S., Canadian, or Mexican jurisdic- 
tion and meet the other requirements of this section, 
you are authorized to perform MRO services with re- 
spect to all covered employees, wherever they are 
located. For example, if you are licensed as an M.D. in 
one state or province in the U.S., Canada, or Mexico, you 
are not limited to performing MRO functions in that 
state or province, and you may perform MRO functions 
for employees in other states or provinces without be- 
coming licensed to practice medicine in the other 
jurisdictions. 

(b) Basic knowledge. You must be knowledgeable in 
the following areas: 

(1) You must be knowledgeable about and have clini- 
cal experience in controlled substances abuse disorders, 
including detailed knowledge of alternative medical ex- 
planations for laboratory confirmed drug test results. 

(2) You must be knowledgeable about issues relating 
to adulterated and substituted specimens as well as the 
possible medical causes of specimens having an invalid 
result. 

(3) You must be knowledgeable about this part, the 
DOT MRO Guidelines, and the DOT agency regulations 
applicable to the employers for whom you evaluate drug 
test results, and you must keep current on any changes 
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to these materials. The DOT MRO Guidelines document 
is available from ODAPC (Department of Transporta- 
tion, 1200 New Jersey Ave, SE., Washington, DC 20590, 
202-366-3784, or on the ODAPC web site (http://www. 
dot.gov/ost/dapc)). 

(c) Qualification training. You must receive quali- 
fication training meeting the requirements of this 
paragraph (c). 

(1) Qualification training must provide instruction on 
the following subjects: 

(i) Collection procedures for urine specimens; 
(ii) Chain of custody, reporting, and recordkeeping; 
(iii) Interpretation of drug and validity tests results; 
(iv) The role and responsibilities of the MRO in the 

DOT drug testing program; 
(v) The interaction with other participants in the 

program (e.g., DERs, SAPs); and 

(vi) Provisions of this part and DOT agency rules 
applying to employers for whom you review test results, 
including changes and updates to this part and DOT 
agency rules, guidance, interpretations, and policies 
affecting the performance of MRO functions, as well as 
issues that MROs confront in carrying out their duties 
under this part and DOT agency rules. 

(2) Following your completion of qualification training 
under paragraph (c)(1) of this section, you must satis- 
factorily complete an examination administered by a 
nationally-recognized MRO certification board or sub- 
specialty board for medical practitioners in the field of 
medical review of DOT-mandated drug tests. The ex- 
amination must comprehensively cover all the elements 
of qualification training listed in paragraph (c)(1) of this 
section. 

(3) The following is the schedule for qualification 
training you must meet: 

(i) If you became an MRO before August 1, 2001, and 
have already met the qualification training require- 
ment, you do not have to meet it again. 

(ii) If you became an MRO before August 1, 2001, but 
have not yet met the qualification training requirement, 
you must do so no later than January 31, 2003. 

(iii) If you become an MRO on or after August 1, 2001, 
you must meet the qualification training requirement 
before you begin to perform MRO functions. 

(d) Requalification Training. During each five-year 
period from the date on which you satisfactorily com- 
pleted the examination under paragraph (c)(2) of this 
section or have successfully completed the required con- 

tinuing education requirements which were mandatory 

prior to October 1, 2010, you must complete 

requalification training. 
(1) This requalification training must meet the re- 

quirements of the qualification training under 

paragraph (c)(1) of this section. ‘ 

(2) Following your completion of requalification train- 

ing, you must satisfactorily complete an examination 

administered by a nationally-recognized MRO certifica- 

tion board or subspecialty board for medical 

practitioners in the field of medical review of DOT- 

mandated drug tests. The examination must 

comprehensively cover all the elements of qualification 

training listed in paragraph (c)(1) of this section. 

(e) Documentation. You must maintain documenta- 

tion showing that you currently meet all requirements 

§40.123 

of this section. You must provide this documentation on 
request to DOT agency representatives and to employ- 
ers and C/TPAs who are using or negotiating to use your 
services. 

[73 FR 33329, June 12, 2008; 75 FR 49862, Aug. 16, 2010] 

DOT Interpretations—§40. 121 

Question: Because Part 40 requires collectors, MROs, 
BATs and STTs, and SAPs to maintain their own training 
records, can employers or training entities refuse to provide 
these service agents their training records? 

Answer: 

¢ No. Employers and trainers who provide training for 
these service agents must not withhold training docu- 
mentation from them when they have successfully 
completed the training requirements. 

Ifa collector, BAT, STT, MRO, or SAP is not in possession 
of training documentation, he or she is in violation of Part 

¢ Therefore, Part 40 does not permit the withholding of 
such documentation from these service agents. 

§40.123 What are the MRO’s responsibilities in 
the DOT drug testing program? 

As an MRO, you have the following basic responsi- 
bilities: 

(a) Acting as an independent and impartial “gate- 
keeper” and advocate for the accuracy and integrity of 
the drug testing process. 

(b) Providing a quality assurance review of the drug 
testing process for the specimens under your purview. 
This includes, but is not limited to: 

(1) Ensuring the review of the CCF on all specimen 
collections for the purposes of determining whether 
there is a problem that may cause a test to be cancelled 
(see §§40.199-40.203). As an MRO, you are not required 
to review laboratory internal chain of custody 
documentation. No one is permitted to cancel a test 
because you have not reviewed this documentation; 

(2) Providing feedback to employers, collection sites 
and laboratories regarding performance issues where 
necessary; and 

(3) Reporting to and consulting with the ODAPC ora 
relevant DOT agency when you wish DOT assistance in 
resolving any program issue. As an employer or service 
agent, you are prohibited from limiting or attempting to 
limit the MRO’s access to DOT for this purpose and from 
retaliating in any way against an MRO for discussing 
drug testing issues with DOT. 

(c) You must determine whether there is a legitimate 
medical explanation for confirmed positive, adulterated, 
substituted, and invalid drug tests results from the 
laboratory. 

(d) While you provide medical review of employees’ 
test results, this part does not deem that you have 
established a doctor-patient relationship with the em- 
ployees whose tests you review. 

(e) You must act to investigate and correct problems 
where possible and notify appropriate parties (e.g., 
HHS, DOT, employers, service agents) where assistance 
is needed, (e.g., cancelled or problematic tests, incorrect 
results, problems with blind specimens). 

(f) You must ensure the timely flow of test results and 

other information to employers. 
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(g) You must protect the confidentiality of the drug 
testing information. 

(h) You must perform all your functions in compliance 
with this part and other DOT agency regulations. 

§40.125 What relationship may an MRO have 
with a laboratory? 

As an MRO, you may not enter into any relationship 
with an employer’s laboratory that creates a conflict of 
interest or the appearance of a conflict of interest with 
your responsibilities to that employer. You may not 
derive any financial benefit by having an employer use 
a specific laboratory. For examples of relationships be- 
tween laboratories and MROs that the Department 
views as creating a conflict of interest or the appearance 
of such a conflict, see §40.101(b). 

§40.127 What are the MRO’s functions in 
reviewing negative test results? 

As the MRO, you must do the following with respect 
to negative drug test results you receive from a labora- 
tory, prior to verifying the result and releasing it to the 
DER: 

(a) Review Copy 2 of the CCF to determine if there are 
any fatal or correctable errors that may require you to 
initiate corrective action or to cancel the test (see §$40. 

199 and 40.203). 
(b) Review the negative laboratory test result and 

ensure that it is consistent with the information con- 
tained on the CCF. 

(c) Before you report a negative test result, you must 
have in your possession the following documents: 

(1) Copy 2 of the CCF, a legible copy of it, or any other 
CCF copy containing the employee’s signature; and 

(2) A legible copy (fax, photocopy, image) of Copy 1 of 
the CCF or the electronic laboratory results report that 
conveys the negative laboratory test result. 

(d) If the copy of the documentation provided to you by 
the collector or laboratory appears unclear, you must 
request that the collector or laboratory send you a leg- 
ible copy. 

(e) On Copy 2 of the CCF, place a check mark in the 
“Negative” box (Step 6), provide your name, and sign, 
initial, or stamp and date the verification statement. 

(f) Report the result in a confidential manner (see 
§§40.163—40.167). 

(g) Staff under your direct, personal supervision may 
perform the administrative functions of this section for 
you, but only you can cancel a test. If you cancel a 
laboratory-confirmed negative result, check the “Test 
Cancelled” box (Step 6) on Copy 2 of the CCF, make 
appropriate annotation in the “Remarks” line, provide 
your name, and sign, initial or stamp and date the 
verification statement. 

(1) On specimen results that are reviewed by your 
staff, you are responsible for assuring the quality of 
their work. 

(2) You are required to personally review at least 5 
percent of all CCFs reviewed by your staffona quarterly 
basis, including all results that required a corrective 
action. However, you need not review more than 500 
negative results in any quarter. 

(3) Your review must, as a minimum, include the CCE 

negative laboratory test result, any accompanying cor- 

rective documents, and the report sent to the employer. 

You must correct any errors that you discover. You must 

take action as necessary to ensure compliance by your 

staff with this part and document your corrective action. 

You must attest to the quality assurance review by 

initialing the CCFs that you review. 

(4) You must make these CCFs easily identifiable and 

retrievable by you for review by DOT agencies. 

DOT Interpretations—$§40.127 

Question: How should the MRO’s review of negative re- 

sults processed by the MRO’s staff take place? 

Answer: 

¢ The MRO’s personal review of the MRO’s staff work (to 
include the CCFs, lab results documentation, corrective 
documents, and results reports to employers) should be 
spread throughout the quarter. 

Even if the MRO has reviewed the required 500 per 
quarter, the MRO must still review all those that needed 
corrective actions. 

e The MRO need not review a sampling from all employers 
or transportation industries he or she serves. 

¢ The MRO must provide documentation of the CCF qual- 
ity assurance review to DOT agency representatives 
regardless of their DOT agency affiliation (e.g., an FRA 
inspector can obtain and review documents generated 
from an FAA-sanctioned test). Part 40 is a One-DOT 
effort. 

§40.129 What are the MRO’s functions in 
reviewing laboratory confirmed non-negative 
drug test results? 

(a) As the MRO, you must_do the following with 
respect to confirmed positive, adulterated, substituted, 
or invalid drug tests you receive from a laboratory, 
before you verify the result and release it to the DER: 

(1) Review Copy 2 of the CCF to determine if there are 
any fatal or correctable errors that may require you to 
cancel the test (see §§40.199 and 40.203). Staff under 
your direct, personal supervision may conduct this ad- 
ministrative review for you, but only you may verify or 
cancel a test. 

(2) Review Copy 1 of the CCF and ensure that it is 
consistent with the information contained on Copy 2, 
that the test result is legible, and that the certifying 
scientist signed the form. You are not required to review 
any other documentation generated by the laboratory 
during their analysis or handling of the specimen (e.g., 
the laboratory internal chain of custody). 

(3) Ifthe copy of the documentation provided to you by 
the collector or laboratory appears unclear, you must 
request that the collector or laboratory send you a leg- 
ible copy. 

(4) Except in the circumstances spelled out in §40.133, 
conduct a verification interview. This interview must 
include direct contact in person or by telephone between 
you and the employee. You may initiate the verification 
process based on the laboratory results report. 

(5) Verify the test result, consistent with the require- 
ments of §§40.135 through 40.145, 40.159, and 40.160, 
as: 

(i) Negative; or 



(ii) Cancelled; or 
(iii) Positive, and/or refusal to test because of adul- 

teration or substitution. 
(b) Before you report a verified negative, positive, test 

cancelled, refusal to test because of adulteration or 
substitution, you must have in your possession the fol- 
lowing documents: 

(1) Copy 2 of the CCF, a legible copy of it, or any other 
CCF copy containing the employee’s signature; and 

(2) A legible copy (fax, photocopy, image) of Copy 1 of 
the CCF, containing the certifying scientist’s signature. 

(c) With respect to verified positive test results, place 
a checkmark in the “Positive” box in Step 6 on Copy 2 of 
the CCF, indicate the drug(s)/metabolite(s) verified posi- 
tive, and sign and date the verification statement. 

(d) If you cancel a laboratory confirmed positive, adul- 
terated, substituted, or invalid drug test report, check 
the “test cancelled” box (Step 6) on Copy 2 of the CCF, 
make appropriate annotation in the “Remarks” line, 
sign, provide your name, and date the verification 
statement. 

(e) Report the result in a confidential manner (see 
§§40.163—40.167). 

(f) With respect to adulteration or substitution test 
results, check the “refusal to test because:” box (Step 6) 
on Copy 2 of the CCF, check the “Adulterated” or “Sub- 
stituted” box, as appropriate, make appropriate 
annotation in the “Remarks” line, sign and date the 
verification statement. 

(g) As the MRO, your actions concerning reporting 
confirmed positive, adulterated, or substituted results 

to the employer before you have completed the verifica- 
tion process are also governed by the stand-down 
provisions of §40.21. 

(1) If an employer has a stand-down policy that meets 
the requirements of §40.21, you may report to the DER 
that you have received an employee’s laboratory con- 
firmed positive, adulterated, or substituted test result, 
consistent with the terms of the waiver the employer 
received. You must not provide any further details about 
the test result (e.g., the name of the drug involved). 

(2) If the employer does not have a stand-down policy 
that meets the requirements of §40.21, you must not 
inform the employer that you have received an employ- 
ee’s laboratory confirmed positive, adulterated, or 
substituted test result until you verify the test result. 
For example, as an MRO employed directly by a com- 

pany, you must not tell anyone on the company’s staff or 

management that you have received an employee’s labo- 

ratory confirmed test result. 

[73 FR 35971, June 25, 2008; 75 FR 59107, Sept. 27, 2010] 

§40.131 How does the MRO or DER notify an 

employee of the verification process after 

receiving laboratory confirmed non-negative 

drug test results? 

(a) When, as the MRO, you receive a confirmed posi- 

tive, adulterated, substituted, or invalid test result from 

the laboratory, you must contact the employee directly 

(i.e., actually talk to the employee), on a confidential 

basis, to determine whether the employee wants to 

discuss the test result. In making this contact, you must 

explain to the employee that, if he or she declines to 

§40.131 

discuss the result, you will verify the test as positive or 
as a refusal to test because of adulteration or substitu- 
tion, as applicable. 

(b) As the MRO, staff under your personal supervision 
may conduct this initial contact for you. 

(1) This staff contact must be limited to scheduling 
the discussion between you and the employee and ex- 
plaining the consequences of the employee’s declining to 
speak with you (i.e., that the MRO will verify the test 
without input from the employee). If the employee de- 
clines to speak with you, the staff person must 
document the employee’s decision, including the date 
and time. 

(2) A staff person must not gather any medical infor- 
mation or information concerning possible explanations 
for the test result. 

(3) A staff person may advise an employee to have 
medical information (e.g., prescriptions, information 
forming the basis of a legitimate medical explanation for 
a confirmed positive test result) ready to present at the 
interview with the MRO. 

(4) Since you are required to speak personally with 
the employee, face-to-face or on the phone, your staff 
must not inquire if the employee wishes to speak with 
you. 

(c) As the MRO, you or your staff must make reason- 
able efforts to reach the employee at the day and 
evening telephone numbers listed on the CCF. Reason- 
able efforts include, as a minimum, three attempts, 
spaced reasonably over a 24-hour period, to reach the 
employee at the day and evening telephone numbers 
listed on the CCF. If you or your staff cannot reach the 
employee directly after making these efforts, you or your 
staff must take the following steps: 

(1) Document the efforts you made to contact the 
employee, including dates and times. If both phone 
numbers are incorrect (e.g., disconnected, wrong num- 
ber), you may take the actions listed in paragraph (c)(2) 
of this section without waiting the full 24-hour period. 

(2) Contact the DER, instructing the DER to contact 
the employee. 

(i) You must simply direct the DER to inform the 
employee to contact you. 

(ii) You must not inform the DER that the employee 
has a confirmed positive, adulterated, substituted, or 
invalid test result. 

(iii) You must document the dates and times of your 
attempts to contact the DER, and you must document 
the name of the DER you contacted and the date and 
time of the contact. 

(d) As the DER, you must attempt to contact the 
employee immediately, using procedures that protect, 
as much as possible, the confidentiality of the MRO’s 
request that the employee contact the MRO. If you 
successfully contact the employee (i.e., actually talk to 
the employee), you must document the date and time of 
the contact, and inform the MRO. You must inform the 
employee that he or she should contact the MRO 
immediately. You must also inform the employee of the 
consequences of failing to contact the MRO within the 
next 72 hours (see §40.133(a)(2)). 
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§40.133 

(1) As the DER, you must not inform anyone else 
working for the employer that you are seeking to contact 
the employee on behalf of the MRO. 

(2) If, as the DER, you have made all reasonable 
efforts to contact the employee but failed to do so, you 
may place the employee on temporary medically un- 
qualified status or medical leave. Reasonable efforts 
include, as a minimum, three attempts, spaced reason- 
ably over a 24-hour period, to reach the employee at the 
day and evening telephone numbers listed on the CCF. 

(i) As the DER, you must document the dates and 

times of these efforts. 
(ii) If, as the DER, you are unable to contact the 

employee within this 24-hour period, you must leave a 
message for the employee by any practicable means 
(e.g., voice mail, e-mail, letter) to contact the MRO and 
inform the MRO of the date and time of this attempted 
contact. 

[68 FR 31626, May 28, 2003; 69 FR 64867, Nov. 9, 2004; 73 FR 
35971, June 25, 2008] 

DOT Interpretations—$40.131 

Question: Must an MRO use the full 24-hour period to 
contact the donor if the MRO is sure that the donor is not and 
will not be available at the phone numbers provided by the 
donor? 

Answer: 

¢ 40.131(a)(1) states that if the phone numbers provided by 
the donor are wrong, an MRO may contact the DER to 
inform the donor to contact the MRO without waiting the 
full 24 hours. 

If the MRO discovers that phone numbers provided by the 
donor will not permit the MRO to contact the donor 
within the 24-hour period, the MRO may contact the DER 
immediately. For example, the MRO may discover that 
the employee is not expected to be available for another 
five days at the number provided. 

Question: Is it appropriate for the MRO to attempt to 
contact the employee after normal office hours? 

Answer: 

e Yes. Copy 2 of the CCF contains spaces for the employee’s 
daytime and evening telephone numbers. We expect 
MROs or their staffs to attempt to contact the employee 
at the evening phone number if the employee is not 
available at the daytime number. 

§40.133 Without interviewing the employee, 
under what circumstances may the MRO 
verify a test result as positive, or as a refusal 
to test because of adulteration or substitution, 

or as cancelled because the test was invalid? 

(a) As the MRO, you normally may verify a confirmed 
positive test (for any drug or drug metabolite, including 
opiates), or as a refusal to test because of adulteration or 
substitution, only after interviewing the employee as 
provided in §§40.135—-40.145. However, there are three 
circumstances in which you may verify such a result 
without an interview: 

(1) You may verify a test result as a positive or refusal 
to test, as applicable, if the employee expressly declines 
the opportunity to discuss the test with you. You must 
maintain complete documentation of this occurrence, 
including notation of informing, or attempting to in- 

form, the employee of the consequences of not exercising 

the option to speak with you. 

(2) You may verify a test result as a positive or refusal 

to test, as applicable, if the DER has successfully made 

and documented a contact with the employee and in- 

structed the employee to contact you and more than 72 

hours have passed since the time the DER contacted the 

employee. 
(3) You may verify a test result as a positive or refusal 

to test, as applicable, if neither you nor the DER, after 

making and documenting all reasonable efforts, has 

been able to contact the employee within ten days of the 

date on which the MRO receives the confirmed test 

result from the laboratory. 
(b) As the MRO, you may verify an invalid test result 

as cancelled (with instructions to recollect immediately 
under direct observation) without interviewing the em- 
ployee, as provided at §40.159 : 

(1) If the employee expressly declines the opportunity 
to discuss the test with you; 

(2) If the DER has successfully made and documented 
a contact with the employee and instructed the em- 
ployee to contact you and more than 72 hours have 
passed since the time the DER contacted the employee; 
or 

(3) If neither you nor the DER, after making and 
documenting all reasonable efforts, has been able to 
contact the employee within ten days of the date on 
which you received the confirmed invalid test result 
from the laboratory. 

(c) As the MRO, after you verify a test result as a 
positive or as a refusal to test under this section, you 
must document the date and time and reason, following 

the instructions in §40.163. For a cancelled test due to 
an invalid result under this section, you must follow the 
instructions in §40.159(a)(5). 

(d) As the MRO, after you have verified a test result 
under this section and reported the result to the DER, 
you must allow the employee to present information to 
you within 60 days of the verification to document that 
serious illness, injury, or other circumstances unavoid- 
ably precluded contact with the MRO and/or DER in the 
times provided. On the basis of such information, you 
may reopen the verification, allowing the employee to 
present information concerning whether there is a le- 
gitimate medical explanation of the confirmed test 
result. 

[73 FR 35971, June 25, 2008] 

§40.135 What does the MRO tell the employee at 
the beginning of the verification interview? 

(a) As the MRO, you must tell the employee that the 
laboratory has determined that the employee’s test re- 
sult was positive, adulterated, substituted, or invalid, 
as applicable. You must also tell the employee of the 
drugs for which his or her specimen tested positive, or 
the basis for the finding of adulteration or substitution. 

(b) You must explain the verification interview pro- 
cess to the employee and inform the employee that your 
decision will be based on information the employee 
provides in the interview. 
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(c) You must explain that, if further medical evalua- 
tion is needed for the verification process, the employee 
must comply with your request for this evaluation and 
that failure to do so is equivalent of expressly declining 
to discuss the test result. 

(d) As the MRO, you must warn an employee who has 
a confirmed positive, adulterated, substituted or invalid 
test that you are required to provide to third parties 
drug test result information and medical information 
affecting the performance of safety-sensitive duties that 
the employee gives you in the verification process with- 
out the employee’s consent (see §40.327). 

(1) You must give this warning to the employee before 
obtaining any medical information as part of the veri- 
fication process. 

(2) For purposes of this paragraph (d), medical infor- 
mation includes information on medications or other 
substances affecting the performance of safety-sensitive 
duties that the employee reports using or medical con- 
ditions the employee reports having. 

(3) For purposes of this paragraph (d), the persons to 
whom this information may be provided include the 
employer, a SAP evaluating the employee as part of the 
return to duty process (see §40.293(g)), DOT, another 
Federal safety agency (e.g., the NTSB), or any state 
safety agency as required by state law. 

(e) You must also advise the employee that, after 
informing any third party about any medication the 
employee is using pursuant to a legally valid prescrip- 
tion under the Controlled Substances Act, you will allow 
5 days for the employee to have the prescribing physi- 
cian contact you to determine if the medication can be 
changed to one that does not make the employee medi- 
cally unqualified or does not pose a significant safety 
risk. If, as an MRO, you receive such information from 
the prescribing physician, you must transmit this infor- 
mation to any third party to whom you previously 
provided information about the safety risks of the em- 
ployee’s other medication. 

§40.137 On what basis does the MRO verify test 
results involving marijuana, cocaine, 
amphetamines, or PCP? 

(a) As the MRO, you must verify a confirmed positive 
test result for marijuana, cocaine, amphetamines, 

and/or PCP unless the employee presents a legitimate 

medical explanation for the presence of the drug(s)/ 

metabolite(s) in his or her system. 
(b) You must offer the employee an opportunity to 

present a legitimate medical explanation in all cases. 

(c) The employee has the burden of proof that a le- 

gitimate medical explanation exists. The employee 

must present information meeting this burden at the 

time of the verification interview. As the MRO, you have 

discretion to extend the time available to the employee 

for this purpose for up to five days before verifying the 

test result, if you determine that there is a reasonable 

basis to believe that the employee will be able to produce 

relevant evidence concerning a legitimate medical ex- 

planation within that time. 

(d) If you determine that there is a legitimate medical 

explanation, you must verify the test result as negative. 

Otherwise, you must verify the test result as positive. 

§40.139 

(e) In determining whether a legitimate medical ex- 
planation exists, you may consider the employee’s use of 
a medication from a foreign country. You must exercise 
your professional judgment consistently with the follow- 
ing principles: 

(1) There can be a legitimate medical explanation only 
with respect to a substance that is obtained legally in a 
foreign country. 

(2) There can be a legitimate medical explanation only 
with respect to a substance that has a legitimate medi- 
cal use. Use of a drug of abuse (e.g., heroin, PCP, 
marijuana) or any other substance (see §40.151(f) and 
(g)) that cannot be viewed as having a legitimate medi- 
cal use can never be the basis for a legitimate medical 
explanation, even if the substance is obtained legally in 
a foreign country. 

(3) Use of the substance can form the basis of a 
legitimate medical explanation only if it is used consis- 
tently with its proper and intended medical purpose. 

(4) Even if you find that there is a legitimate medical 
explanation under this paragraph (e) and verify a test 
negative, you may have a responsibility to raise fitness- 
for-duty considerations with the employer (see §40.327). 

§40.139 On what basis does the MRO verify test 
results for codeine and morphine? 

As the MRO, you must proceed as follows when you 
receive a laboratory confirmed positive opiate result: 

(a) If the laboratory confirms the presence of 
6-acetylmorphine (6-AM) in the specimen, you must 
verify the test result positive. 

(b) In the absence of 6-AM, if the laboratory confirms 
the presence of either morphine or codeine at 15,000 
ng/mL or above, you must verify the test result positive 
unless the employee presents a legitimate medical ex- 
planation for the presence of the drug or drug 
metabolite in his or her system, as in the case of other 
drugs (see §40.137). Consumption of food products (e.g., 
poppy seeds) must not be considered a legitimate medi- 
cal explanation for the employee having morphine or 
codeine at these concentrations. 

(c) For all other opiate positive results, you must 
verify a confirmed positive test result for opiates only if 
you determine that there is clinical evidence, in addition 
to the urine test, of unauthorized use of any opium, 
opiate, or opium derivative (i.e., morphine, heroin, or 

codeine). 
(1) As an MRO, it is your responsibility to use your 

best professional and ethical judgement and discretion 
to determine whether there is clinical evidence of un- 
authorized use of opiates. Examples of information that 
you may consider in making this judgement include, but 
are not limited to, the following: 

(i) Recent needle tracks; 
(ii) Behavioral and psychological signs of acute opiate 

intoxication or withdrawal; 
(iii) Clinical history of unauthorized use recent 

enough to have produced the laboratory test result; 
(iv) Use of a medication from a foreign country. See 

§40.137(e) for guidance on how to make this 

determination. 



§40.141 

(2) In order to establish the clinical evidence refer- 

enced in paragraphs (c)(1)(i) and (ii) of this section, 

personal observation of the employee is essential. 
(i) Therefore, you, as the MRO, must conduct, or cause 

another physician to conduct, a face-to-face examina- 

tion of the employee. 
(ii) No face-to-face examination is needed in establish- 

ing the clinical evidence referenced in paragraph 

(c)(1)(iii) or (iv) of this section. 
(3) To be the basis of a verified positive result for 

opiates, the clinical evidence you find must concern a 
drug that the laboratory found in the specimen. (For 
example, if the test confirmed the presence of codeine, 
and the employee admits to unauthorized use of 
hydrocodone, you do not have grounds for verifying the 
test positive. The admission must be for the substance 

that was found). 
(4) As the MRO, you have the burden of establishing 

that there is clinical evidence of unauthorized use of 
opiates referenced in this paragraph (c). If you cannot 
make this determination (e.g., there is not sufficient 
clinical evidence or history), you must verify the test as 
negative. The employee does not need to show you that 
a legitimate medical explanation exists if no clinical 

evidence is established. 

[75 FR 49862, Aug. 16, 2010; 77 FR 26473, May 4, 2012] 

§40.141 How does the MRO obtain information 

for the verification decision? 

As the MRO, you must do the following as you make 
the determinations needed for a verification decision: 

(a) You must conduct a medical interview. You must 
review the employee’s medical history and any other 
relevant biomedical factors presented to you by the 
employee. You may direct the employee to undergo fur- 
ther medical evaluation by you or another physician. 

(b) If the employee asserts that the presence of a drug 
or drug metabolite in his or her specimen results from 
taking prescription medication, you must review and 
take all reasonable and necessary steps to verify the 
authenticity of all medical records the employee 
provides. You may contact the employee’s physician or 
other relevant medical personnel for further 
information. 

DOT Interpretations—§40, 141 

Question: Is a Medical Review Officer (MRO) permitted to 
accept an employee’s prescription for medication obtained 
over the Internet? 

Answer: 

° An MRO is authorized to accept an employee’s prescrip- 
tion for medication obtained over the Internet only if 
there is proof that a legitimate doctor-patient relation- 
ship had been established. 

The following four elements generally serve as an indi- 
cation that a legitimate doctor-patient relationship has 
been established: 
° A patient has a medical complaint; 
° A medical history has been taken; 
9° A physical examination has been performed; and 
° Some logical connection exists between the complaint, 

the medical history, the physical examination, and the 
drug prescribed. 

¢ Standing alone, the completion of an online questionnaire 

reviewed later by a pharmacy-employed doctor fails to 

establish a proper doctor-patient relationship. 

¢ The MRO should, at a minimum, consider the following 

items when verifying the test result: 

o The name, physical location, and state(s) of licensure of 

the prescribing practitioner; 

© Whether the employee was professionally evaluated 

for the current medical complaint by the prescribing 

practitioner, and the last time the employee was in 

direct contact with the prescribing practitioner; 

oO Whether the employee initiated the request to the 

pharmacy for a particular medication; and 

© Whether a proper doctor-patient relationship existed. 

¢ It is the employee’s responsibility to provide sufficient 
documentation to address MRO inquiries as to whether 
there was a legitimate doctor-patient relationship. 

§40.143 [Reserved] 

§40.145 On what basis does the MRO verify test 
results involving adulteration or substitution? 

(a) As an MRO, when you receive a laboratory report 
that a specimen is adulterated or substituted, you must 
treat that report in the same way you treat the labora- 
tory’s report of a confirmed positive for a drug or drug 
metabolite. 

(b) You must follow the same procedures used for 
verification of a confirmed positive test for a drug or 
drug metabolite (see §§40.129-40.135, 40.141, 40.151), 
except as otherwise provided in this section. 

(c) In the verification interview, you must explain the 
laboratory findings to the employee and address tech- 
nical questions or issues the employee may raise. 

(d) You must offer the employee the opportunity to 
present a legitimate medical explanation for the labo- 
ratory findings with respect to presence of the adulter- 
ant in, or the creatinine and specific gravity findings for, 
the specimen. 

(e) The employee has the burden of proof that there is 
a legitimate medical explanation. 

(1) To meet this burden in the case of an adulterated 
specimen, the employee must demonstrate that the 
adulterant found by the laboratory entered the speci- 
men through physiological means. 

(2) To meet this burden in the case of a substituted 
specimen, the employee must demonstrate that he or 
she did produce or could have produced urine through 
physiological means, meeting the creatinine concentra- 
tion criterion of less than 2 mg/dL and the specific 
gravity criteria of less than or equal to 1.0010 or greater 
than or equal to 1.0200 (see §40.93(b)). 

(3) The employee must present information meeting 
this burden at the time of the verification interview. As 
the MRO, you have discretion to extend the time avail- 
able to the employee for this purpose for up to five days 
before verifying the specimen, if you determine that 
there is a reasonable basis to believe that the employee 
will be able to produce relevant evidence supporting a 
legitimate medical explanation within that time. 

(f) As the MRO or the employer, you are not respon- 
sible for arranging, conducting, or paying for any stud- 
ies, examinations or analyses to determine whether a 
legitimate medical explanation exists. 
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(g) As the MRO, you must exercise your best profes- 
sional judgment in deciding whether the employee has 
established a legitimate medical explanation. 

(1) If you determine that the employee’s explanation 
does not present a reasonable basis for concluding that 
there may be a legitimate medical explanation, you 
must report the test to the DER as a verified refusal to 
test because of adulteration or substitution, as 
applicable. 

(2) If you believe that the employee’s explanation may 
present a reasonable basis for concluding that there is a 
legitimate medical explanation, you must direct the 
employee to obtain, within the five-day period set forth 
in paragraph (e)(3) of this section, a further medical 
evaluation. This evaluation must be performed by a 
licensed physician (the “referral physician”), acceptable 
to you, with expertise in the medical issues raised by the 
employee’s explanation. (The MRO may perform this 
evaluation if the MRO has appropriate expertise.) 

(i) As the MRO or employer, you are not responsible 
for finding or paying a referral physician. However, on 
request of the employee, you must provide reasonable 
assistance to the employee’s efforts to find such a 
physician. The final choice of the referral physician is 
the employee’s, as long as the physician is acceptable to 
you. 

Gi) As the MRO, you must consult with the referral 
physician, providing guidance to him or her concerning 
his or her responsibilities under this section. As part of 
this consultation, you must provide the following infor- 
mation to the referral physician: 

(A) That the employee was required to take a DOT 
drug test, but the laboratory reported that the specimen 
was adulterated or substituted, which is treated as a 

refusal to test; 

(B) The consequences of the appropriate DOT agency 
regulation for refusing to take the required drug test; 

(C) That the referral physician must agree to follow 
the requirements of paragraphs (g)(3) through (g)(4) of 
this section; and 

(D) That the referral physician must provide you with 
a signed statement of his or her recommendations. 

(3) As the referral physician, you must evaluate the 
employee and consider any evidence the employee pres- 
ents concerning the employee’s medical explanation. 
You may conduct additional tests to determine whether 

there is a legitimate medical explanation. Any addi- 

tional urine tests must be performed in an HHS- 

certified laboratory. 

(4) As the referral physician, you must then make a 

written recommendation to the MRO about whether the 

MRO should determine that there is a legitimate medi- 

cal explanation. As the MRO, you must seriously con- 

sider and assess. the referral physician’s 

recommendation in deciding whether there is a legiti- 

mate medical explanation. 

(5) As the MRO, if you determine that there is a 

legitimate medical explanation, you must cancel the 

test and inform ODAPC in writing of the determination 

and the basis for it (e.g., referral physician’s findings, 

evidence produced by the employee). 

(6) As the MRO, if you determine that there is not a 

legitimate medical explanation, you must report the 

§40.149 

test to the DER as a verified refusal to test because of 
adulteration or substitution. 

(h) The following are examples of types of evidence an 
employee could present to support an assertion of a 
legitimate medical explanation for a substituted result. 

(1) Medically valid evidence demonstrating that the 
employee is capable of physiologically producing urine 
meeting the creatinine and specific gravity criteria of 
§40.93(b). 

(i) To be regarded as medically valid, the evidence 
must have been gathered using appropriate methodol- 
ogy and controls to ensure its accuracy and reliability. 

(ii) Assertion by the employee that his or her personal 
characteristics (e.g., with respect to race, gender, 
weight, diet, working conditions) are responsible for the 
substituted result does not, in itself, constitute a legiti- 
mate medical explanation. To make a case that there is 
a legitimate medical explanation, the employee must 
present evidence showing that the cited personal char- 
acteristics actually result in the physiological produc- 
tion of urine meeting the creatinine and specific gravity 
criteria of §40.93(b). 

(2) Information from a medical evaluation under 
paragraph (g) of this section that the individual has a 
medical condition that has been demonstrated to cause 
the employee to physiologically produce urine meeting 
the creatinine and specific gravity criteria of §40.93(b). 

(i) A finding or diagnosis by the physician that an 
employee has a medical condition, in itself, does not 
constitute a legitimate medical explanation. 

(ii) To establish there is a legitimate medical expla- 
nation, the employee must demonstrate that the cited 
medical condition actually results in the physiological 
production of urine meeting the creatinine and specific 
gravity criteria of §40.93(b). 

[68 FR 31626, May 28, 2003; 69 FR 64867, Nov. 9, 2004] 

§40.147 [Reserved] 

§40.149 May the MRO change a verified drug 
test result? 

(a) As the MRO, you may change a verified test result 

only in the following situations: 
(1) When you have reopened a verification that was 

done without an interview with an employee (see §40. 
133(d)). 

(2) If you receive information, not available to you at 
the time of the original verification, demonstrating that 
the laboratory made an error in identifying (e.g., a 
paperwork mistake) or testing (e.g., a false positive or 
negative) the employee’s primary or split specimen. For 
example, suppose the laboratory originally reported a 
positive test result for Employee X and a negative result 
for Employee Y. You verified the test results as reported 
to you. Then the laboratory notifies you that it mixed up 
the two test results, and X was really negative and Y 
was really positive. You would change X’s test result 
from positive to negative and contact Y to conduct a 

verification interview. 
(3) If, within 60 days of the original verification 

decision— 
(i) You receive information that could not reasonably 

have been provided to you at the time of the decision 
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demonstrating that there is a legitimate medical expla- 

nation for the presence of drug(s)/metabolite(s) in the 

employee’s specimen; or 
(ii) You receive credible new or additional evidence 

that a legitimate medical explanation for an adulterated 

or substituted result exists. 
Example to Paragraph (a)(3): If the employee’s phy- 

sician provides you a valid prescription that he or she 
failed to find at the time of the original verification, you 
may change the test result from positive to negative if 

you conclude that the prescription provides a legitimate 
medical explanation for the drug(s)/metabolite(s) in the 
employee’s specimen. 

(4) If you receive the information in paragraph (a)(3) 
of this section after the 60-day period, you must consult 
with ODAPC prior to changing the result. 

(5) When you have made an administrative error and 
reported an incorrect result. 

(b) If you change the result, you must immediately 
notify the DER in writing, as provided in §§40.163—40. 

165. 
(c) You are the only person permitted to change a 

verified test result, such as a verified positive test result 
or a determination that an individual has refused to test 
because of adulteration or substitution. This is because, 
as the MRO, you have the sole authority under this part 
to make medical determinations leading to a verified 
test (e.g., a determination that there was or was not a 

legitimate medical explanation for a laboratory test 
result). For example, an arbitrator is not permitted to 
overturn the medical judgment of the MRO that the 
employee failed to present a legitimate medical expla- 
nation for a positive, adulterated, or substituted test 

result of his or her specimen. 

[73 FR 35971, June 25, 2008] 

DOT Interpretations—§40. 149 

Question: Can arbitrators change or overturn the MRO’s 
determination about the verification of a test result? 

Answer: 

e No. The MRO is the only person authorized to change a 
verified test result (see §40.149(c)). The MRO can do so 

with respect to a verification decision he or she has made, 
in the circumstances described in §40.149. 

e An arbitrator is someone who derives his authority from 
the employer, or from a labor-management agreement. 
The arbitrator cannot exercise authority that the em- 
ployer could not exercise on its own. The arbitrator could 
not overturn a decision of the MRO concerning a test 
verification any more than the employer could on its own. 

This prohibition applies to substantive decisions the 
MRO makes about the merits of a test (e.g., with respect 
to whether there is a legitimate medical explanation for a 
positive, adulterated, or substituted test result or 
whether a medical condition precluded an individual 
from providing a sufficient specimen). 
An arbitrator could determine that a test result should be 
cancelled because of a defect in the drug testing process 
involving the MRO (e.g., that the MRO failed to afford the 
employee the opportunity for a verification interview). 
But an arbitrator could not overturn the substantive 
judgment of the MRO about whether, for example, the 
information submitted by the employee constituted a 
legitimate medical explanation. 

Question: What is an employer to do if an arbitrator’s 

decision claims to overturn the result of a DOT drug or alcohol 

test on grounds contrary to DOT regulations? 

Answer: 

¢ There could be instances in which an arbitrator makes a 

decision that purports to cancel a DOT test for reasons 

that the DOT regulation does not recognize as valid. 

For example, the arbitrator might make a decision based 

on disagreement with an MRO’s judgment about a legiti- 

mate medical explanation (see §40.149) or on the basis of 

a procedural error that is not sufficient to cancel a test 

(see §40.209). 

e Such a test result remains valid under DOT regulations, 

notwithstanding the arbitrator’s decision. Consequently, 
as a matter of Federal safety regulation, the employer 
must not return the employee to the performance of 
safety-sensitive functions until the employee has com- 
pleted the return to duty process. 

The employer may still be bound to implement the per- 
sonnel policy outcome of the arbitrator’s decision in such 
a case. This can result in hardship for the employer (e.g., 
being required to pay an individual at the same time as 
the Department’s rules prevent the individual from per- 
forming the duties of his job). 

§40.151 What are MROs prohibited from doing 
as part of the verification process? 

As an MRO, you are prohibited from doing the follow- 
ing as part of the verification process: 

(a) You must not consider any evidence from tests of 
urine samples or other body fluids or tissues (e.g., blood 
or hair samples) that are not collected or tested in 
accordance with this part. For example, if an employee 
tells you he went to his own physician, provided a urine 
specimen, sent it to a laboratory, and received a negative 
test result or a DNA test result questioning the identity 
of his DOT specimen, you are required to ignore this test 
result. 

(b) It is not your function to make decisions about 
factual disputes between the employee and the collector 
concerning matters occurring at the collection site that 
are not reflected on the CCF (e.g.,concerning allegations 
that the collector left the area or left open urine con- 
tainers where other people could access them). 

(c) It is not your function to determine whether the 
employer should have directed that a test occur. For 
example, if an employee tells you that the employer 
misidentified her as the subject of a random test, or 

directed her to take a reasonable suspicion or post- 
accident test without proper grounds under a DOT 
agency drug or alcohol regulation, you must inform the 
employee that you cannot play a role in deciding these 
issues. 

(d) It is not your function to consider explanations of 
confirmed positive, adulterated, or substituted test re- 
sults that would not, even if true, constitute a legitimate 
medical explanation. For example, an employee may tell 
you that someone slipped amphetamines into her drink 
at a party, that she unknowingly ingested a marijuana 
brownie, or that she traveled in a closed car with several 
people smoking crack. MROs are unlikely to be able to 
verify the facts of such passive or unknowing ingestion 
stories. Even if true, such stories do not present a 



legitimate medical explanation. Consequently, you must 
not declare a test as negative based on an explanation of 
this kind. 

(e) You must not verify a test negative based on 
information that a physician recommended that the 
employee use a drug listed in Schedule I of the Con- 
trolled Substances Act. (e.g., under a state law that 
purports to authorize such recommendations, such as 
the “medical marijuana” laws that some states have 
adopted). 

(f) You must not accept an assertion of consumption or 
other use of a hemp or other non-prescription 
marijuana-related product as a basis for verifying a 
marijuana test negative. You also must not accept such 
an explanation related to consumption of coca teas as a 
basis for verifying a cocaine test result as negative. 
Consuming or using such a product is not a legitimate 
medical explanation. 

(g) You must not accept an assertion that there is a 
legitimate medical explanation for the presence of PCP, 
6-AM, MDMA, MDA, or MDEA in a specimen. 

(h) You must not accept, as a legitimate medical ex- 
planation for an adulterated specimen, an assertion 
that soap, bleach, or glutaraldehyde entered a specimen 
through physiological means. There are no physiological 
means through which these substances can enter a 
specimen. 

(i) You must not accept, as a legitimate medical ex- 
planation for a substituted specimen, an assertion that 
an employee can produce urine with no detectable 
creatinine. There are no physiological means through 
which a person can produce a urine specimen having 
this characteristic. 

[75 FR 49863, Aug. 16, 2010] 

§40.153 How does the MRO notify employees of 
their right to a test of the split specimen? 

(a) As the MRO, when you have verified a drug test as 

positive for a drug or drug metabolite, or as a refusal to 
test because of adulteration or substitution, you must 
notify the employee of his or her right to have the split 
specimen tested. You must also notify the employee of 
the procedures for requesting a test of the split 

specimen. 
(b) You must inform the employee that he or she has 

72 hours from the time you provide this notification to 
him or her to request a test of the split specimen. 

(c) You must tell the employee how to contact you to 

make this request. You must provide telephone numbers 

or other information that will allow the employee to 

make this request. As the MRO, you must have the 

ability to receive the employee’s calls at all times during 

the 72 hour period (e.g., by use of an answering machine 

with a “time stamp” feature when there is no one in your 

office to answer the phone). 
(d) You must tell the employee that if he or she makes 

this request within 72 hours, the employer must ensure 

that the test takes place, and that the employee is not 

required to pay for the test from his or her own funds 

before the test takes place. You must also tell the em- 

ployee that the employer may seek reimbursement for 

the cost of the test (see §40.173). 

§40.159 

(e) You must tell the employee that additional tests of 
the specimen e.g., (DNA tests) are not authorized. 

§40.155 What does the MRO do when a negative 
or positive test result is also dilute? 

(a) When the laboratory reports that a specimen is 
dilute, you must, as the MRO, report to the DER that 
the specimen, in addition to being negative or positive, 
is dilute. 

(b) You must check the “dilute” box (Step 6) on Copy 2 
of the CCF. 

(c) When you report a dilute specimen to the DER, you 
must explain to the DER the employer’s obligations and 
choices under §40.197, to include the requirement for an 

immediate recollection under direct observation if the 
creatinine concentration of a negative-dilute specimen 
was greater than or equal to 2mg/dL but less than or 
equal to 5mg/dL. 

(d) If the employee’s recollection under direct obser- 
vation, in paragraph (c) of this section, results in an- 
other negative-dilute, as the MRO, you must: 

(1) Review the CCF to ensure that there is documen- 
tation that the recollection was directly observed. 

(2) If the CCF documentation shows that the recol- 
lection was directly observed as required, report this 
result to the DER as a negative-dilute result. 

(3) If CCF documentation indicates that the recollec- 
tion was not directly observed as required, do not report 
a result but again explain to the DER that there must be 
an immediate recollection under direct observation. 

[68 FR 31626, May 28, 2003; 69 FR 64867, Nov. 9, 2004; 73 FR 
35971, June 25, 2008] 

§40.157 [Reserved] 

§40.159 What does the MRO do when a drug test 
is invalid? 

(a) As the MRO, when the laboratory reports that the 
test result is an invalid result, you must do the follow- 
ing: 

(1) Discuss the laboratory results with a certifying 
scientist to determine if the primary specimen should be 
tested at another HHS certified laboratory. If the labo- 
ratory did not contact you as required by §§40.91(e) and 
40.96(c), you must contact the laboratory. 

(2) If you and the laboratory have determined that no 
further testing is necessary, contact the employee and 
inform the employee that the specimen was invalid. In 

contacting the employee, use the procedures set forth in 
§40.131. 

(3) After explaining the limits of disclosure (see §§40. 

135(d) and 40.327), you must determine if the employee 
has a medical explanation for the invalid result. You 
must inquire about the medications the employee may 

have taken. 
(4) If the employee gives an explanation that is ac- 

ceptable, you must: 
(i) Place a check mark in the “Test Cancelled” box 

(Step 6) on Copy 2 of the CCF and enter “Invalid Result” 
and “direct observation collection not required” on the 
“Remarks” line. 

eae yes 
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(ii) Report to the DER that the test is cancelled, the 

reason for cancellation, and that no further action is 

required unless a negative test result is required (.e., 

pre-employment, return-to-duty, or follow-up tests). 
(iii) If a negative test result is required and the medi- 

cal explanation concerns a situation in which the 
employee has a permanent or long-term medical condi- 
tion that precludes him or her from providing a valid 
specimen, as the MRO, you must follow the procedures 
outlined at §40.160 for determining if there is clinical 
evidence that the individual is an illicit drug user. 

(5) If the employee is unable to provide an explanation 
and/or a valid prescription for a medication that inter- 
fered with the immunoassay test but denies having 
adulterated the specimen, you must: 

(i) Place a check mark in the “Test Cancelled” box 
(Step 6) on Copy 2 of the CCF and enter “Invalid Result” 
and “direct observation collection required” on the “Re- 
marks” line. 

(ii) Report to the DER that the test is cancelled, the 
reason for cancellation, and that a second collection 
must take place immediately under direct observation. 

(iii) Instruct the employer to ensure that the employee 
has the minimum possible advance notice that he or she 
must go to the collection site. 

(6) When the test result is invalid because pH is 
greater than or equal to 9.0 but less than or equal to 9.5 
and the employee has no other medical explanation for 
the pH, you should consider whether there is evidence of 
elapsed time and increased temperature that could ac- 
count for the pH value. 

(i) You are authorized to consider the temperature 
conditions that were likely to have existed between the 
time of collection and transportation of the specimen to 
the laboratory, and the length of time between the 
specimen collection and arrival at the laboratory. 

(ii) You may talk with the collection site and labora- 
tory to discuss time and temperature issues, including 
any pertinent information regarding specimen storage. 

(iii) If you determine that time and temperature ac- 
count for the pH value, you must cancel the test and 
take no further action, as provided at paragraph (a)(4) of 
this section. 

(iv) If you determine that time and temperature fail to 
account for the pH value, you must cancel the test and 
direct another collection under direct observation, as 

provided at paragraph (a)(5) of this section. 
(b) You may only report an invalid test result when 

you are in possession of a legible copy of Copy 1 of the 
CCF. In addition, you must have Copy 2 of the CCF, a 
legible copy of it, or any other copy of the CCF contain- 
ing the employee’s signature. 

(c) If the employee admits to having adulterated or 
substituted the specimen, you must, on the same day, 
write and sign your own statement of what the em- 
ployee told you. You must then report a refusal to test in 
accordance with §40.163. 

(d) If the employee admits to using a drug, you must, 
on the same day, write and sign your own statement of 
what the employee told you. You must then report that 
admission to the DER for appropriate action under DOT 
Agency regulations. This test will be reported as can- 
celled with the reason noted. 

(e) If the employee’s recollection (required at para- 

graph (a)(5) of this section) results in another invalid 

result for the same reason as reported for the first 

specimen, as the MRO, you must: 

(1) Review the CCF to ensure that there is documen- 

tation that the recollection was directly observed. 

(2) If the CCF review indicates that the recollection 

was directly observed as required, document that the 

employee had another specimen with an invalid result 

for the same reason. 

(3) Follow the recording and reporting procedures at 

(a)(4)G) and (ii) of this section. 
(4) If a negative result is required (i.e., pre- 

employment, return-to-duty, or follow-up tests), follow 
the procedures at §40.160 for determining if there is 

clinical evidence that the individual is an illicit drug 

user. 
(5) If the recollection was not directly observed as 

required, do not report a result but again explain to the 
DER that there must be an immediate recollection un- 
der direct observation. 

(f) If the employee’s recollection (required at para- 
graph (a)(5) of this section) results in another invalid 
result for a different reason than that reported for the 
first specimen, as the MRO, you must: 

(1) Review the CCF to ensure that there is documen- 
tation that the recollection was directly observed. 

(2) If the CCF review indicates that the recollection 
was directly observed as required, document that the 

employee had another specimen with an invalid result 
for a different reason. 

(3) As the MRO, you should not contact the employee 
to discuss the result, but rather direct the DER to 
conduct an immediate recollection under direct obser- 
vation without prior notification to the employee. 

(4) If the CCF documentation indicates that the rec- 
ollection was not directly observed as required, do not 
report a result but again explain to the DER that there 
must be an immediate recollection under direct 
observation. 

(g) If, as the MRO, you receive a laboratory invalid 
result in conjunction with a positive, adulterated, 
and/or substituted result and you verify any of those 
results as being a positive and/or refusal to test, you do 
not report the invalid result unless the split specimen 
fails to reconfirm the result(s) of the primary specimen. 

[73 FR 35972, June 25, 2008; 75 FR 49863, Aug. 16, 2010] 

DOT Interpretations—$40.159 

Question: What does an MRO do when a drug test result 
is invalid due to “color discrepancy”? 

Answer: 

¢ If “Invalid — Color difference” is the only result reported 
to you, you must follow the guidance of §40.159 by con- 
tacting the laboratory to obtain more specific information 
about the color difference between the specimens, and 
contacting the donor to obtain a legitimate explanation 
for the color difference. While there is no legitimate medi- 
cal reason for anyone being able to provide a specimen 
that separates into two different colors when placed in 
two different bottles, the interview is necessary to deter- 
mine appropriate follow-on action. 

=a 



You must determine whether the donor has provided you 
with a legitimate explanation for the color difference (e. es 
the collector used two separate voids for the collection), or 
not (e.g., no clue as to how the colors changed by the time 
the specimens reached the laboratory). 
You must follow $40.159 for canceling the result, report- 
ing the result to the employer, determining whether a 
recollection is necessary and, if so, should it be under 
direct observation. 
If the laboratory has also reported to you that the speci- 
men is positive, adulterated, or substituted, then you 
must process the results in accordance with §40,129-131. 
If you determine (i.e., verify) the final result to be posi- 
tive, adulterated, or substituted, then no additional 
action is required by you due to the color difference. You 
must not direct the employee to take another test. 

Notify the employer that the collector must receive “error 
correction training” as required by §40.33(f). The area of 
Part 40 in which the collector needs to be retrained is 
§40.65(a). 

Question: During periods of hot weather, how may Medical 
Review Officers (MROs) handle laboratory results reported as 
invalid because of pH greater than or equal to 9.0 but less 
than or equal to 9.5? 

Answer: 

e Part 40 requires an MRO to provide an employee the 
opportunity to present a medical explanation for an in- 
valid test result, to include any related to pH. 

° If the employee provides an acceptable medical expla- 
nation, the MRO is authorized to cancel the test and 
take no further action. 

° Ifthere is no acceptable medical explanation, the MRO 
will cancel the test and will notify the employer or 
Designated Employer Representative (DER) to direct 
another collection under direct observation. 

¢ The Department is aware of current research and studies 
offering evidence that, over time, heat may cause the pH 
to rise, typically into the range of 9.0 through 9.3, but not 
higher than 9.5. [See, for example, “Urine pH: the Effects 
of Time and Temperature after Collection,” Journal of 
Analytical Toxicology, Vol. 31, October 2007.] 

¢ Consequently, when an employee has no other medical 
explanation for the pH in the 9.0 - 9.5 range, MROs 
should consider whether there is evidence of elapsed time 
and increased temperature that could account for the pH 
value. 

In doing so, MROs are authorized to consider the follow- 

ing: 
° The temperature conditions that were likely to have 

existed between the time of collection and transporta- 
tion of the specimen to the laboratory; and 

© The length of time between the specimen collection and 

arrival at the laboratory. 

MROs may talk with the collection sites to discuss time 

and temperature issues, including any pertinent infor- 

mation regarding specimen storage. 

If the MRO determines that time and temperature ac- 

count for the pH value, the MRO is authorized to cancel 

the test and take no further action. 

If the MRO determines that time and temperature fail to 

account for the pH value, the MRO is authorized cancel 

the test and direct another collection under direct 

observation. 

§40.161 

§40.160 What does the MRO do when a valid test 
result cannot be produced and a negative 
result is required? 

(a) If a valid test result cannot be produced and a 
negative result is required, (under § 40.159 (a)(5)(iii) 
and (e)(4)), as the MRO, you must determine if there is 
clinical evidence that the individual is currently an 
illicit drug user. You must make this determination by 
personally conducting, or causing to be conducted, a 
medical evaluation. In addition, if appropriate, you may 
also consult with the employee’s physician to gather 
information you need to reach this determination. 

(b) If you do not personally conduct the medical evalu- 
ation, as the MRO, you must ensure that one is 

conducted by a licensed physician acceptable to you. 
(c) For purposes of this section, the MRO or the 

physician conducting the evaluation may conduct an 
alternative test (e.g., blood) as part of the medically 
appropriate procedures in determining clinical evidence 
of drug use. 

(d) If the medical evaluation reveals no clinical evi- 
dence of drug use, as the MRO, you must report this to 
the employer as a negative test result with written 
notations regarding the medical examination. The re- 
port must also state why the medical examination was 
required (i.e., either the basis for the determination that 
a permanent or long-term medical condition exists or 
because the recollection under direct observation re- 
sulted in another invalid result for the same reason, as 
appropriate) and for the determination that no signs 
and symptoms of drug use exist. 

(1) Check “Negative” (Step 6) on the CCF. 
(2) Sign and date the CCF. 
(e) If the medical evaluation reveals clinical evidence 

of drug use, as the MRO, you must report the result to 
the employer as a cancelled test with written notations 
regarding the results of the medical examination. The 
report must also state why the medical examination 
was required (i.e., either the basis for the determination 
that a permanent or long-term medical condition exists 
or because the recollection under direct observation 
resulted in another invalid result for the same reason, 
as appropriate) and state the reason for the determina- 
tion that signs and symptoms of drug use exist. Because 
this is a cancelled test, it does not serve the purpose of 
an actual negative test result (i.e., the employer is not 
authorized to allow the employee to begin or resume 
performing safety-sensitive functions, because a nega- 
tive test result is needed for that purpose). 

[73 FR 35972, June 25, 2008] 

§40.161 What does the MRO do when a drug test 
specimen is rejected for testing? 

As the MRO, when the laboratory reports that the 
specimen is rejected for testing (e.g., because ofa fatal or 
uncorrected flaw), you must do the following: 

(a) Place a check mark in the “Test Cancelled” box 

(Step 6) on Copy 2 of the CCF and enter the reason on 

the “Remarks” line. 
(b) Report to the DER that the test is cancelled and 

the reason for cancellation, and that no further action is 
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required unless a negative test is required (e.g., in the 

case of a pre-employment, return-to-duty, or follow-up 

test). 
(c) You may only report a test cancelled because of a 

rejected for testing test result when you are in posses- 
sion of a legible copy of Copy 1 of the CCF. In addition, 
you must have Copy 2 of the CCF, a legible copy of it, or 
any other copy of the CCF containing the employee’s 
signature. 

§40.162 What must MROs do with multiple 
verified results for the same testing event? 

(a) If the testing event is one in which there was one 
specimen collection with multiple verified non-negative 
results, as the MRO, you must report them all to the 

DER. For example, if you verified the specimen as being 
positive for marijuana and cocaine and as being a re- 
fusal to test because the specimen was also adulterated, 

as the MRO, you should report the positives and the 
refusal to the DER. 

(b) If the testing event was one in which two separate 
specimen collections (e.g., a specimen out of tempera- 
ture range and the subsequent observed collection) were 
sent to the laboratory, as the MRO, you must: 

(1) If both specimens were verified negative, report 
the result as negative. 

(2) If either of the specimens was verified negative 
and the other was verified as one or more non- 
negative(s), report the non-negative result(s) only. For 
example, if you verified one specimen as negative and 
the other as a refusal to test because the second speci- 
men was substituted, as the MRO you should report 
only the refusal to the DER. 

(i) If the first specimen is reported as negative, but the 
result of the second specimen has not been reported by 
the laboratory, as the MRO, you should hold—not 
report—the result of the first specimen until the result 
of the second specimen is received. 

(ii) If the first specimen is reported as non-negative, 
as the MRO, you should report the result immediately 
and not wait to receive the result of the second 
specimen. 

(3) If both specimens were verified non-negative, re- 
port all of the non-negative results. For example, if you 
verified one specimen as positive and the other as a 
refusal to test because the specimen was adulterated, as 
the MRO, you should report the positive and the refusal 
results to the DER. 

(c) As an exception to paragraphs (a) and (b) of this 
section, as the MRO, you must follow procedures at 
§40.159(f) when any verified non-negative result is also 
invalid. 

[73 FR 35972, June 25, 2008] 

§40.163 How does the MRO report drug test 
results? 

(a) As the MRO, it is your responsibility to report all 
drug test results to the employer. 

(b) You may use a signed or stamped and dated legible 
photocopy of Copy 2 of the CCF to report test results. 

(c) If you do not report test results using Copy 2 of the 
CCF for this purpose, you must provide a written report 

(e.g., a letter) for each test result. This report must, as 

a minimum, include the following information: 

(1) Full name, as indicated on the CCF, of the em- 

ployee tested; ' 

(2) Specimen ID number from the CCF and the donor 

SSN or employee ID number; 

(3) Reason for the test, if indicated on the CCF (e.g., 

random, post-accident); 

(4) Date of the collection; 
(5) Date you received Copy 2 of the CCF; 

(6) Result of the test (i.e., positive, negative, dilute, 

refusal to test, test cancelled) and the date the result 

was verified by the MRO; 
(7) For verified positive tests, the 

metabolite(s) for which the test was positive; 
(8) For cancelled tests, the reason for cancellation; 

and 
(9) For refusals to test, the reason for the refusal 

determination (e.g., in the case of an adulterated test 
result, the name of the adulterant). 

(d) As an exception to the reporting requirements of 
paragraph (b) and (c) of this section, the MRO may 
report negative results using an electronic data file. 

(1) If you report negatives using an electronic data 
file, the report must contain, as a minimum, the infor- 
mation specified in paragraph (c) of this section, as 
applicable for negative test results. 

(2) In addition, the report must contain your name, 

address, and phone number, the name of any person 
other than you reporting the results, and the date the 
electronic results report is released. 

(e) You must retain a signed or stamped and dated 
copy of Copy 2 of the CCF in your records. If you do not 
use Copy 2 for reporting results, you must maintain a 
copy of the signed or stamped and dated letter in addi- 
tion to the signed or stamped and dated Copy 2. If you 
use the electronic data file to report negatives, you must 
maintain a retrievable copy of that report in a format 
suitable for inspection and auditing by a DOT 
representative. 

(f) You must not use Copy 1 of the CCF to report drug 
test results. 

(g) You must not provide quantitative values to the 
DER or C/TPA for drug or validity test results. However, 
you must provide the test information in your posses- 
sion to a SAP who consults with you (see §40.293(g)). 

(h) You must maintain reports and records related to 
negatives and cancelled results for one year; you must 
maintain reports and records related to positives and 
refusals for five years, unless otherwise specified by 
applicable DOT agency regulations. 

[75 FR 49863, Aug. 16, 2010; 75 FR 5910, Sept. 27, 2010: 76 FR 
59578, Sept. 27, 2011] 

drug(s)/ 

DOT Initerpretations—§40.163 

Question: Is it acceptable for an MRO to transmit a num- 
ber of reports of drug test results per page to the employer, 
rather than one per page? 

Answer: 

¢ The Department recommends that MROs use Copy 2 of 
the CCF as the means of reporting all drug test results to 
employers. 
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¢ However, if you use a written report (all results) or an 
electronic report (negative results) meeting all the re- 
quirements of §40.163, rather than using Copy 2 of the 
CCF for this purpose, you must put only one such report 
on each page. This will help to prevent inadvertent 
breaches of confidentiality by the employer resulting 
from photocopying a multiple-result report and putting a 
copy in the file of each employee involved. 

Question: If the MRO uses a written report instead of a 
copy of the CCF to report results to employers, how should 
those reports be signed? 

Answer: 

¢ The MRO must sign all reports of non-negative results 
(1.e., positives, refusals, tests canceled, and invalids). 

¢ The MRO or an MRO’s staff member may rubber stamp 
and initial negative results. The rubber stamp should 
identify the MRO. 

¢ Each written report should be dated and indicate the 
address of the MRO. 

Question: May the MRO report an “interim” or “prelimi- 
nary” test result to the employer (or C/TPA)while awaiting 
receipt of the MRO copy and/or the laboratory result? 

Answer: 

¢ No. An MRO must not report tests results until and 
unless he or she has received all required information 
from the collection site and laboratory. 

e This means the MRO must have Copy 2 or a legible copy 
of Copy 2 (or any legible copy of a CCF page signed by the 
employee) and must have the drug test result (sent in the 
appropriate manners for negatives and non-negatives) 
from the laboratory. 

e An MRO sending “in-progress” negative or non-negative 
results will be considered to be in violation of Part 40. 

§40.165 To whom does the MRO transmit reports 
of drug test results? 

(a) As the MRO, you must report all drug test results 
to the DER, except in the circumstances provided for in 
§40.345. 

(b) If the employer elects to receive reports of results 
through a C/TPA, acting as an intermediary as provided 
in §40.345, you must report the results through the 

designated C/TPA. 

§40.167 How are MRO reports of drug results 
transmitted to the employer? 

As the MRO or C/TPA who transmits drug test results 

to the employer, you must comply with the following 

requirements: 
(a) You must report the results in a confidential 

manner. 
(b) You must transmit to the DER on the same day the 

MRO verifies the result or the next business day all 

verified positive test results, results requiring an imme- 

diate collection under direct observation, adulterated or 

substituted specimen results, and other refusals to test. 

(1) Direct telephone contact with the DER is the 

preferred method of immediate reporting. Follow up 

your phone call with appropriate documentation (see 

§40.163). 
(2) You are responsible for identifying yourself to the 

DER, and the DER must have a means to confirm your 

identification. 

§40.171 

(3) The MRO’s report that you transmit to the em- 
ployer must contain all of the information required by 
§40.163. 

(c) You must transmit the MRO’s report(s) of verified 
tests to the DER so that the DER receives it within two 
days of verification by the MRO. 

(1) You must fax, courier, mail, or electronically trans- 
mit a legible image or copy of either the signed or 
stamped and dated Copy 2 or the written report (see§40. 
163(b) and (c)). 

(2) Negative results reported electronically (i.e., com- 
puter data file) do not require an image of Copy 2 or the 
written report. 

(d) In transmitting test results, you or the C/TPA and 
the employer must ensure the security of the transmis- 
sion and limit access to any transmission, storage, or 
retrieval systems. 

(e) MRO reports are not subject to modification or 
change by anyone other than the MRO, as provided in 
§40.149(c). 

§40.169 Where is other information concerning 
the role of MROs and the verification process 
found in this regulation? 

You can find more information concerning the role of 
MROs in several sections of this part: 

§40.3—Definition. 

§$40.47-40.49—Correction of form and kit errors. 

§40.67—Role in direct observation and other atypical 
test situations. 

§40.83—Laboratory handling of fatal and correctable 
flaws. 

§40.97—Laboratory handling of test results and 
quantitative values. 

§40.99—Authorization of longer laboratory retention 
of specimens. 

§40.101—Relationship with laboratories; avoidance 

of conflicts of interest. 
§40.105—Notification of discrepancies in blind speci- 

men results. 
$40.171—Request for test of split specimen. 
§40.187—Action concerning split specimen test 

results. 
§40.193—Role in “shy bladder” situations. 
§40.195—Role in cancelling tests. 
§§40.199-40.203—Documenting errors in tests. 
§40.327—Confidentiality and release of information. 
§40.347—Transfer of records. 

§40.353—Relationships with service agents. 

Subpart H—Split Specimen Tests 

§40.171 How does an employee request a test of 
a split specimen? 

(a) As an employee, when the MRO has notified you 
that you have a verified positive drug test and/or refusal 

to test because of adulteration or substitution, you have 

72 hours from the time of notification to request a test of 

the split specimen. The request may be verbal or in 

writing. If you make this request to the MRO within 72 

hours, you trigger the requirements of this section for a 
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§40.173 

test of the split specimen. There is no split specimen 

testing for an invalid result. 
(b)(1) If, as an employee, you have not requested a test 

of the split specimen within 72 hours, you may present 
to the MRO information documenting that serious in- 
jury, illness, lack of actual notice of the verified test 
result, inability to contact the MRO (e.g., there was no 
one in the MRO’s office and the answering machine was 
not working), or other circumstances unavoidably pre- 
vented you from making a timely request. 

(2) As the MRO, if you conclude from the employee’s 
information that there was a legitimate reason for the 
employee’s failure to contact you within 72 hours, you 
must direct that the test of the split specimen take 
place, just as you would when there is a timely request. 

(c) When the employee makes a timely request for a 
test of the split specimen under paragraphs (a) and (b) 
of this section, you must, as the MRO, immediately 
provide written notice to the laboratory that tested the 
primary specimen, directing the laboratory to forward 
the split specimen to a second HHS-certified laboratory. 
You must also document the date and time of the em- 
ployee’s request. 

[73 FR 35973, June 25, 2008] 

DOT Interpretations—§40.171 

Question: Can someone other than the employee direct 
that an MRO have the employee’s split specimen tested? 

Answer: 

e No. Because the split specimen exists to provide the 
employee with “due process” in the event that he or she 
desires to challenge the primary specimen’s results, only 
the employee can request that the split specimen be 
tested. 

e In addition, an employer or a union (or other labor rep- 
resentative) may not act on the behalf of the employee in 
requesting that the split specimen be tested. 

e The employee must make the request directly to the 
MRO. 

Question: Can a split specimen be sent to a second labo- 
ratory that is under the same corporate title as the primary 
laboratory? 

Answer: 

¢ Yes. The rule requires the split to be tested at a different 
or second HHS-certified laboratory. For example, if the 
primary specimen was tested at XYZ Laboratory in Dal- 
las, TX, the split specimen may be sent to XYZ Labora- 
tory in Chicago, IL. 

HHS certifies each laboratory separately and on its own 
merits. Laboratories on the HHS listing of certified labo- 
ratories, even those under the same corporate title, are 
individually certified and are considered separate and 
unique from one another. 

Question: Can the MRO require an employee's split speci- 
men test request to be in writing rather than verbal? 

Answer: 

¢ 40.171(a) states that the employee’s request may be ver- 
bal or in writing. Therefore, the MRO must accept a 
verbal request. 

¢ The MRO may ask the employee for written documenta- 
tion, but must immediately honor the verbal request. 

e An MRO should always document whether or not an 
employee requested to have the split tested. 

¢ The MRO must document the date and time of the em- 
ployee’s request. 

§40.173 Who is responsible for paying for the 

test of a split specimen? 

(a) As the employer, you are responsible for making 

sure (e.g., by establishing appropriate accounts with 

laboratories for testing split specimens) that the MRO, 

first laboratory, and second laboratory perform the func- 

tions noted in §§40.175-40.185 in a timely manner, once 

the employee has made a timely request for a test of the 

split specimen. 
(b) As the employer, you must not condition your 

compliance with these requirements on the employee’s 

direct payment to the MRO or laboratory or the employ- 

ee’s agreement to reimburse you for the costs of testing. 
For example, if you ask the employee to pay for some or 
all of the cost of testing the split specimen, and the 
employee is unwilling or unable to do so, you must 
ensure that the test takes place in a timely manner, 

even though this means that you pay for it. 
(c) As the employer, you may seek payment or reim- 

bursement of all or part of the cost of the split specimen 
from the employee (e.g., through your written company 
policy or a collective bargaining agreement). This part 
takes no position on who ultimately pays the cost of the 
test, so long as the employer ensures that the testing is 
conducted as required and the results released 
appropriately. 

§40.175 What steps does the first laboratory take 
with a split specimen? 

(a) As the laboratory at which the primary and split 
specimen first arrive, you must check to see whether the 
split specimen is available for testing. 

(b) If the split specimen is unavailable or appears 
insufficient, you must then do.the following: 

(1) Continue the testing process for the primary speci- 
men as you would normally. Report the results for the 
primary specimen without providing the MRO informa- 
tion regarding the unavailable split specimen. 

(2) Upon receiving a letter from the MRO instructing 
you to forward the split specimen to another laboratory 
for testing, report to the MRO that the split specimen is 
unavailable for testing. Provide as much information as 
you can about the cause of the unavailability. 

(c) As the laboratory that tested the primary speci- 
men, you are not authorized to open the split specimen 
under any circumstances (except when the split speci- 
men is redesignated as provided in §40.83). 

(d) When you receive written notice from the MRO 
instructing you to send the split specimen to another 
HHS-certified laboratory, you must forward the follow- 
ing items to the second laboratory: 

(1) The split specimen in its original specimen bottle, 
with the seal intact; 

(2) A copy of the MRO’s written request; and 
(3) A copy of Copy 1 of the CCF, which identifies the 

pede EEA or the validity criteria to be tested 
or. 
(e) You must not send to the second laboratory any 

information about the identity of the employee. Inad- 
vertent disclosure does not, however, cause a fatal flaw. 

(f) This subpart does not prescribe who gets to decide 
which HHS-certified laboratory is used to test the split 
specimen. That decision is left to the parties involved. 
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$40.177 What does the second laboratory do with 
the split specimen when it is tested to 
reconfirm the presence of a drug or drug 
metabolite? 

(a) As the laboratory testing the split specimen, you 
must test the split specimen for the drug(s)/drug me- 
tabolite(s) detected in the primary specimen. 

(b) You must conduct this test without regard to the 
cutoff concentrations of §40.87. 

(c) If the test fails to reconfirm the presence of the 
drug(s)/drug metabolite(s) that were reported positive 
in the primary specimen, you must conduct validity 
tests in an attempt to determine the reason for being 
unable to reconfirm the presence of the drug(s)/ 
metabolite(s). You should conduct the same validity 
tests as you would conduct on a primary specimen set 
forth in §40.91. 

(d) In addition, if the test fails to reconfirm the pres- 
ence of the drug(s)/drug metabolite(s) reported in the 
primary specimen, you may send the specimen or an 
aliquot of it for testing at another HHS-certified labo- 
ratory that has the capability to conduct another 
reconfirmation test. 

[73 FR 35973, June 25, 2008] 

§40.179 What does the second laboratory do with 
the split specimen when it is tested to 
reconfirm an adulterated test result? 

(a) As the laboratory testing the split specimen, you 
must test the split specimen for the adulterant detected 
in the primary specimen, using the confirmatory test for 
the adulterant and using criteria in §40.95 and confir- 
matory cutoff levels required by the HHS Mandatory 
Guidelines. 

(b) In addition, if the test fails to reconfirm the adul- 
terant result reported in the primary specimen, you 
may send the specimen or an aliquot of it for testing at 
another HHS-certified laboratory that has the capabil- 
ity to conduct another reconfirmation test. 

[73 FR 35973, June 25, 2008] 

§40.181 What does the second laboratory do with 
the split specimen when it is tested to 
reconfirm a substituted test result? 

As the laboratory testing the split specimen, you must 

test the split specimen using the confirmatory tests for 

creatinine and specific gravity, and using the confirma- 

tory criteria set forth in §40.93(b). 

[73 FR 35973, June 25, 2008] 

§40.183 What information do laboratories report 

to MROs regarding split specimen results? 

(a) As the laboratory responsible for testing the split 

specimen, you must report split specimen test results by 

checking the “Reconfirmed” box and/or the “Failed to 

Reconfirm” box (Step 5(b)) on Copy 1 of the CCF, as 

appropriate, and by providing clarifying remarks using 

current HHS Mandatory Guidelines requirements. 

(b) As the laboratory certifying scientist, enter your 

name, sign, and date the CCF. 

[73 FR 35973, June 25, 2008] 

§40.187 

§40.185 Through what methods and to whom 
must a laboratory report split specimen 
results? 

(a) As the laboratory testing the split specimen, you 
must report laboratory results directly, and only, to the 
MRO at his or her place of business. You must not report 
results to or through the DER or another service agent 
(e.g., a C/TPA). 

(b) You must fax, courier, mail, or electronically trans- 
mit a legible image or copy of the fully-completed Copy 
1 of the CCF, which has been signed by the certifying 
scientist. 

(c) You must transmit the laboratory result to the 
MRO immediately, preferably on the same day or next 
business day as the result is signed and released. 

§40.187 What does the MRO do with split 
specimen laboratory results? 

As the MRO, the split specimen laboratory results you 
receive will fall into five categories. You must take the 
following action, as appropriate, when a laboratory re- 
ports split specimen results to you. 

(a) Category 1: The laboratory reconfirmed one or 
more of the primary specimen results. As the MRO, you 
must report to the DER and the employee the result(s) 
that was/were reconfirmed. 

(1) In the case of a reconfirmed positive test(s) for 
drug(s) or drug metabolite(s), the positive is the final 
result. 

(2) In the case of a reconfirmed adulterated or substi- 
tuted result, the refusal to test is the final result. 

(3) In the case of a combination positive and refusal to 
test results, the final result is both positive and refusal 
to test. 

(b) Category 2: The laboratory failed to reconfirm all 
of the primary specimen results because, as appropri- 
ate, drug(s)/drug metabolite(s) were not detected; 
adulteration criteria were not met; and/or substitution 
criteria were not met. As the MRO, you must report to 
the DER and the employee that the test must be 
cancelled. 

(1) As the MRO, you must inform ODAPC of the 
failure to reconfirm using the format in Appendix D to 
this part. 

(2) In a case where the split failed to reconfirm be- 
cause the substitution criteria were not met and the 
split specimen creatinine concentration was equal to or 
greater than 2mg/dL but less than or equal to 5mg/dL, 
as the MRO, you must, in addition to step (b)(1) of this 
paragraph, direct the DER to ensure the immediate 
collection of another specimen from the employee under 
direct observation, with no notice given to the employee 
of this collection requirement until immediately before 
the collection. 

(3) In a case where the split failed to reconfirm and 
the primary specimen’s result was also invalid, direct 
the DER to ensure the immediate collection of another 
specimen from the employee under direct observation, 
with no notice given to the employee of this collection 
requirement until immediately before the collection. 
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§40.187 

(c) Category 3: The laboratory failed to reconfirm all 

of the primary specimen results, and also reported that 

the split specimen was invalid, adulterated, and/or 
substituted. 

(1) In the case where the laboratory failed to recon- 
firm all of the primary specimen results and the split 
was reported as invalid, as the MRO, you must: 

(i) Report to the DER and the employee that the test 
must be cancelled and the reason for the cancellation. 

(ii) Direct the DER to ensure the immediate collection 
of another specimen from the employee under direct 
observation, with no notice given to the employee of this 
collection requirement until immediately before the 
collection. 

(iii) Inform ODAPC of the failure to reconfirm using 
the format in Appendix D to this part. 

(2) In the case where the laboratory failed to recon- 
firm any of the primary specimen results, and the split 
was reported as adulterated and/or substituted, as the 
MRO, you must: 

(i) Contact the employee and inform the employee 
that the laboratory has determined that his or her split 
specimen is adulterated and/or substituted, as 
appropriate. 

(ii) Follow the procedures of §40.145 to determine if 

there is a legitimate medical explanation for the labo- 
ratory finding of adulteration and/or substitution, as 
appropriate. 

(iii) If you determine that there is a legitimate medi- 
cal explanation for the adulterated and/or substituted 
test result, report to the DER and the employee that the 
test must be cancelled; and inform ODAPC of the failure 
to reconfirm using the format in Appendix D to this part. 

(iv) If you determine that there is not a legitimate 
medical explanation for the adulterated and/or substi- 
tuted test result, you must take the following steps: 

(A) Report the test to the DER and the employee as a 
verified refusal to test. Inform the employee that he or 
she has 72 hours to request a test of the primary speci- 
men to determine if the adulterant found in the split 
specimen is also present in the primary specimen and/or 
to determine if the primary specimen meets appropriate 
substitution criteria. 

(B) Except when the request is for a test of the pri- 
mary specimen and is being made to the laboratory that 
tested the primary specimen, follow the procedures of 
§§40.153, 40.171, 40.173, 40.179, 40.181, and 40.185, as 
appropriate. 

(C) As the laboratory that tests the primary specimen 
to reconfirm the presence of the adulterant found in the 
split specimen and/or to determine that the primary 
specimen meets appropriate substitution criteria, re- 
port your result to the MRO on a photocopy (faxed, 
mailed, scanned, couriered) of Copy 1 of the CCF. 

(D) If the test of the primary specimen reconfirms the 
adulteration and/or substitution finding of the split 
specimen, as the MRO you must report the result as a 
refusal to test as provided in paragraph (a)(2) of this 
section. 

(E) If the test of the primary specimen fails to recon- 
firm the adulteration and/or substitution finding of the 
split specimen, as the MRO you must cancel the test, 
following procedures in paragraph (b) of this section. 

(d) Category 4: The laboratory failed to reconfirm 

one or more but not all of the primary specimen results, 

and also reported that the split specimen was invalid, 

adulterated, and/or substituted. As the MRO, in the 

case where the laboratory reconfirmed one or more of 

the primary specimen result(s), you must follow proce- 

dures in paragraph (a) of this section and: 

(1) Report that the split was also reported as being 

invalid, adulterated, and/or substituted (as 

appropriate). 

(2) Inform the DER to take action only on the recon- 

firmed result(s). 
(e) Category 5: The split specimen was not available 

for testing or there was no split laboratory available to 
test the specimen. As the MRO, you must: 

(1) Report to the DER and the employee that the test 
must be cancelled and the reason for the cancellation; 

(2) Direct the DER to ensure the immediate recollec- 
tion of another specimen from the employee under 
direct observation, with no notice given to the employee 
of this collection requirement until immediately before 
the collection; and 

(3) Notify ODAPC of the failure to reconfirm using the 
format in Appendix D to this part. 

(f) For all split specimen results, as the MRO you 
must in Step 7 of Copy 2 of the CCF: 

(1) Report split specimen test results by checking the 
“Reconfirmed” box and/or the “Failed to Reconfirm” box, 
or the “Test Cancelled” box, as appropriate. 

(2) Enter your name, sign, and date. 
(3) Send a legible copy of Copy 2 of the CCF (or a 

signed and dated letter, see§40.163) to the employer and 
keep a copy for your records. Transmit the document as 
provided in §40.167. 

[68 FR 31626, May 28, 2003; 73 FR 35973, June 25, 2008; 75 FR 
59108, Sept. 27, 2010] 

DOT Interpretations—$40.187 

Question: What must an MRO do when he or she deter- 
mines that there is no split laboratory capable of testing the 
adulterant identified by the primary laboratory after the 
employee has asked for the split to be tested? 

Answer: 

¢ The Department views this situation as closely parallel- 
ing the MRO reporting requirement, at 40.187(d), when 
the split specimen is not available for testing after the 
request to test the split is made by the employee. There- 
fore, the MRO needs to follow similar steps. 

° The MRO must report to the employer that the speci- 
men, “Failed to Reconfirm: Split Laboratory not 
Available for Testing.” 

Oo The MRO must also report to the DER and the em- 
ployee that the test result must be cancelled and the 
reason for the cancellation. 

° The MRO must direct the DER to ensure the immedi- 
ate collection of another specimen from the employee 
under direct observation, with no notice given to the 
employee of this collection requirement until immedi- 
ately before the collection. 

° Finally, the MRO must notify ODAPC of the failure to 
reconfirm. 

The result of the collection under direct observation will 
be the result of record for this testing event. 
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§40.189 Where is other information concerning 
split specimens found in this regulation? 
You can find more information concerning split speci- 

mens in several sections of this part: 
§40.3—Definition. 
§40.65—Quantity of split specimen. 
§40.67—Directly observed test when split specimen is 

unavailable. 
§§40.71-40.73—Collection process for split specimens. 
§40.83—Laboratory accessioning of split specimens. 
§40.99—Laboratory retention of split specimens. 
§40.103—Blind split specimens. 
§40.153—MRO notice to employees on tests of split 

specimen. 
§§40.193 and 40.201—MRO actions on insufficient or 

unavailable split specimens. 
Appendix D to Part 40—Report format for split speci- 

men failure to reconfirm. 

Subpart I—Problems in Drug Tests 

§40.191 What is a refusal to take a DOT drug 
test, and what are the consequences? 

(a) As an employee, you have refused to take a drug 
test if you: 

(1) Fail to appear for any test (except a pre- 
employment test) within a reasonable time, as 
determined by the employer, consistent with applicable 
DOT agency regulations, after being directed to do so by 
the employer. This includes the failure of an employee 
(including an owner-operator) to appear for a test when 
called by a C/TPA (see §40.61(a)); 

(2) Fail to remain at the testing site until the testing 
process is complete; Provided, That an employee who 
leaves the testing site before the testing process com- 
mences (see §40.63 (c)) for a pre-employment test is not 
deemed to have refused to test; 

(3) Fail to provide a urine specimen for any drug test 
required by this part or DOT agency regulations; Pro- 
vided, That an employee who does not provide a urine 
specimen because he or she has left the testing site 
before the testing process commences (see §40.63 (c)) for 
a pre-employment test is not deemed to have refused to 

test; 
(4) In the case of a directly observed or monitored 

collection in a drug test, fail to permit the observation or 

monitoring of your provision of a specimen (see §§40. 

67(1) and 40.69(g)); 
(5) Fail to provide a sufficient amount of urine when 

directed, and it has been determined, through a re- 

quired medical evaluation, that there was no adequate 

medical explanation for the failure (see §40.193(d)(2)); 

(6) Fail or decline to take an additional drug test the 

employer or collector has directed you to take (see, for 

instance, §40.197(b)); 

(7) Fail to undergo a medical examination or evalua- 

tion, as directed by the MRO as part of the verification 

process, or as directed by the DER under §40.193(d). In 

the case of a pre-employment drug test, the employee 1s 

deemed to have refused to test on this basis only if the 

pre-employment test is conducted following a contin- 

§40.191 

gent offer of employment. If there was no contingent 
offer of employment, the MRO will cancel the test; or 

(8) Fail to cooperate with any part of the testing 
process (e.g., refuse to empty pockets when directed by 
the collector, behave in a confrontational way that dis- 
rupts the collection process, fail to wash hands after 
being directed to do so by the collector). 

(9) For an observed collection, fail to follow the ob- 
server’s instructions to raise your clothing above the 
waist, lower clothing and underpants, and to turn 
around to permit the observer to determine if you have 
any type of prosthetic or other device that could be used 
to interfere with the collection process. 

(10) Possess or wear a prosthetic or other device that 
could be used to interfere with the collection process. 

(11) Admit to the collector or MRO that you adulter- 
ated or substituted the specimen. 

(b) As an employee, if the MRO reports that you have 
a verified adulterated or substituted test result, you 
have refused to take a drug test. 

(c) As an employee, if you refuse to take a drug test, 
you incur the consequences specified under DOT agency 
regulations for a violation of those DOT agency 
regulations. 

(d) As a collector or an MRO, when an employee 
refuses to participate in the part of the testing process 
in which you are involved, you must terminate the 
portion of the testing process in which you are involved, 
document the refusal on the CCF (including, in the case 
of the collector, printing the employee’s name on Copy 2 
of the CCF), immediately notify the DER by any means 
(e.g., telephone or secure fax machine) that ensures that 
the refusal notification is immediately received. As a 
referral physician (e.g., physician evaluating a “shy 
bladder” condition or a claim of a legitimate medical 
explanation in a validity testing situation), you must 
notify the MRO, who in turn will notify the DER. 

(1) As the collector, you must note the refusal in the 
“Remarks” line (Step 2), and sign and date the CCF. 

(2) As the MRO, you must note the refusal by checking 
the “Refusal to Test” box in Step 6 on Copy 2 of the CCF, 
checking whether the specimen was adulterated or sub- 
stituted and, if adulterated, noting the adulterant/ 
reason. If there was another reason for the refusal, 

check “Other” in Step 6 on Copy 2 of the CCF, and note 
the reason next to the “Other” box and on the “Remarks” 
lines, as needed. You must then sign and date the CCF. 

(e) As an employee, when you refuse to take a non- 
DOT test or to sign a non-DOT form, you have not 
refused to take a DOT test. There are no consequences 
under DOT agency regulations for refusing to take a 
non-DOT test. 

[68 FR 31626, May 28, 2003; 71 FR 49384, Aug. 23, 2006; 73 FR 
35974, June 25, 2008; 75 FR 59108, Sept. 27, 2010] 

DOT Interpretations—§$40.191 

Question: Do collectors sign the CCF in situations in which 
a urine specimen is not provided during a collection (7.e., a 
refusal to provide a specimen; a shy bladder situation)? 
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§40.193 

Answer: 

e Inany such case, the collector would check the box in Step 
2 of the CCF indicating that no specimen was provided 
and enter an explanatory remark. 

e The collector would then provide his or her name and 
signature in Step 4 of the CCF. 

¢ The employee’s name and phone number should be in- 
cluded on the MRO copy. 

e The collector would then transmit the CCF copies to the 
appropriate parties (e.g., employer, MRO). 

Question:What are some examples of an employee’s failure 
to cooperate with the testing process that would cause a 
refusal to test and how should the collector handle them? 

Answer: 

e Part 40 highlights two examples of failure to cooperate — 
the employee refuses to empty pockets when instructed to 
do so; and the employee behaves in a confrontational way 
that disrupts the testing process 

e Among others are: 

© The employee fails to wash his or her hands after being 
directed to do so by the collector. 

2 The employee admits to the collector that he or she 
adulterated or substituted the specimen; and 

© The employee is found to have a device — such as a 
prosthetic appliance — the purpose of which is to inter- 
fere with providing an actual urine specimen. 

¢ When the issue is a problem with refusing to following 
instructions — for example, refusing to empty pockets or 
refusing to wash hands - or if there is a confrontation, the 
collector should warn the employee of potential conse- 
quences of a failure to cooperate; and if practical, seek 
assistance from the DER or supervisor to ensure that the 
employee understands the ramifications. 

e¢ When the issue is admission of adulteration or substitu- 
tion or when a device is found, there is no need for the 
collector to warn the employee or to seek assistance from 
the DER or supervisor. 

¢ In every case, the collector must carefully follow the 
procedures at §40.191(d) by terminating the collection 
process, immediately notifying the DER of the refusal, 
and thoroughly documenting the circumstances sur- 
rounding the event in the remarks section of the CCF. 

Any specimen that had been collected before the refusal 
should be discarded. 

§40.193 What happens when an employee does 
not provide a sufficient amount of urine for a 
drug test? 

(a) This section prescribes procedures for situations in 
which an employee does not provide a sufficient amount 
of urine to permit a drug test (i.e., 45 mL of urine). 

(b) As the collector, you must do the following: 
(1) Discard the insufficient specimen, except where 

the insufficient specimen was out of temperature range 
or showed evidence of adulteration or tampering (see 
§40.65(b) and (c)). 

(2) Urge the employee to drink up to 40 ounces of 
fluid, distributed reasonably through a period of up to 
three hours, or until the individual has provided a 
sufficient urine specimen, whichever occurs first. It is 
not a refusal to test if the employee declines to drink. 
Document on the Remarks line of the CCF (Step 2), and 
inform the employee of, the time at which the three- 
hour period begins and ends. 

(3) If the employee refuses to make the attempt to 

provide a new urine specimen or leaves the collection 

site before the collection process is complete, you must 

discontinue the collection, note the fact on the “Re- 

marks” line of the CCF (Step 2), and immediately notify 

the DER. This is a refusal to test. 

(4) If the employee has not provided a sufficient speci- 

men within three hours of the first unsuccessful attempt 

to provide the specimen, you must discontinue the col- 

lection, note the fact on the “Remarks” line of the CCF 

(Step 2), and immediately notify the DER. 
(5) Send Copy 2 of the CCF to the MRO and Copy 4 to 

the DER. You must send or fax these copies to the MRO 

and DER within 24 hours or the next business day. 
(c) As the DER, when the collector informs you that 

the employee has not provided a sufficient amount of 
urine (see paragraph (b)(4) of this section), you must, 
after consulting with the MRO, direct the employee to 
obtain, within five days, an evaluation from a licensed 
physician, acceptable to the MRO, who has expertise in 
the medical issues raised by the employee’s failure to 
provide a sufficient specimen. (The MRO may perform 
this evaluation if the MRO has appropriate expertise.) 

(1) As the MRO, if another physician will perform the 
evaluation, you must provide the other physician with 
the following information and instructions: 

(i) That the employee was required to take a DOT 
drug test, but was unable to provide a sufficient amount 
of urine to complete the test; 

(ii) The consequences of the appropriate DOT agency 
regulation for refusing to take the required drug test; 

(iii) That the referral physician must agree to follow 
the requirements of paragraphs (d) through (g) of this 
section. 

(2) [Reserved.] . 
(d) As the referral physician conducting this evalua- 

tion, you must recommend that the MRO make one of 
the following determinations: 

(1) A medical condition has, or with a high degree of 
probability could have, precluded the employee from 
providing a sufficient amount of urine. As the MRO, if 
you accept this recommendation, you must: 

(i) Check “Test Cancelled” (Step 6) on the CCF; and 
(ii) Sign and date the CCF. 
(2) There is not an adequate basis for determining 

that a medical condition has, or with a high degree of 
probability could have, precluded the employee from 
providing a sufficient amount of urine. As the MRO, if 
you accept this recommendation, you must: 

(i) Check the “Refusal to Test” box and “Other” box in 
Step 6 on Copy 2 of the CCF and note the reason next to 
the “Other” box and on the “Remarks” lines, as needed. 

(ii) Sign and date the CCF. 
(e) For purposes of this paragraph, a medical condi- 

tion includes an ascertainable physiological condition 
(e.g., a urinary system dysfunction) or a medically docu- 
mented pre-existing psychological disorder, but does not 
include unsupported assertions of “situational anxiety” 
or dehydration. 

(f) As the referral physician making the evaluation, 
after completing your evaluation, you must provide a 
written statement of your recommendations and the 
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basis for them to the MRO. You must not include in this 
statement detailed information on the employee’s medi- 
cal condition beyond what is necessary to explain your 
conclusion. 

(g) If, as the referral physician making this evaluation 
in the case of a pre-employment test, you determine that 
the employee’s medical condition is a serious and per- 
manent or long-term disability that is highly likely to 
prevent the employee from providing a_ sufficient 
amount of urine for a very long or indefinite period of 
time, you must set forth your determination and the 
reasons for it in your written statement to the MRO. As 
the MRO, upon receiving such a report, you must follow 
the requirements of §40.195, where applicable. 

(h) As the MRO, you must seriously consider and 
assess the referral physician’s recommendations in 
making your determination about whether the em- 
ployee has a medical condition that has, or with a high 
degree of probability could have, precluded the em- 
ployee from providing a sufficient amount of urine. You 
must report your determination to the DER in writing 
as soon as you make it. 

(i) As the employer, when you receive a report from 
the MRO indicating that a test is cancelled as provided 
in paragraph (d)(1) of this section, you take no further 
action with respect to the employee. The employee re- 
mains in the random testing pool. 

[75 FR 59108, Sept. 27, 2010] 

DOT Interpretations—§40.193 

Question: Generally, only one collector is supposed to su- 
pervise a collection for an employee. However, given the time 
span involved, it is possible that two collectors could be in- 
volved in a shy bladder collection (e.g., because of a shift 
change during the three-hour period between the first and 
second collection attempts). How should this be handled? 

Answer: 

e In this situation, it is permissible for one collector to turn 
the process over to another collector to complete the 
collection. 

The first collector would document the start time for the 
38-hour period. The second would provide his or her name 
and signature after the second collection, as the collector 
of record. The Remarks line (Step 2 of the CCF) would be 
used to document the transition (including the first col- 
lector’s name and the start time for the shy bladder 

procedure). 

Question: What is the preferred method for the collector to 
get the MRO copy of the CCF to the MRO? 

Answer: 

¢ The promptness of reporting suffers when the mail is 

used to convey the MRO copy from the collection site. 

e Even though we permit other means (e.g., overnight cou- 

rier service) of transmitting MRO copies from the 

collection site to the MRO, collectors should fax the MRO 

copies when possible. 

e If the faxed copy is not legible, the MRO must request 

another faxed copy or a hard copy. 

Question: Do collectors sign the CCF in situations in which 

a urine specimen is not provided during a collection (i.e., a 

refusal to provide a specimen; a shy bladder situation)? 

Answer: 

e Inany such case, the collector would check the box in Step 

2 of the CCF indicating that no specimen was provided 

and enter an explanatory remark. 

§40.193 

¢ The collector would then provide his or her name and 
signature in Step 4 of the CCF. 

e The employee’s name and phone number should be in- 
cluded on the MRO copy. 

¢ The collector would then transmit the CCF copies to the 
appropriate parties (e.g., employer, MRO). 

5 Question: Do the five days within which an employee is 
given to obtain a medical evaluation after providing an insuf- 
ficient amount of urine or breath include holidays and 
weekends, or does this refer to five business days? 

Answer: 

e The five-day limit for obtaining an examination by a 
licensed physician refers to business days. 

e Therefore, holidays and weekend days should not be 
included in the 5-day time frame. 

Question: Are there any circumstances for which an em- 
ployee should be given more than 3 hours and 40 ounces of 
fluids to provide a sufficient amount of urine during a collec- 
tion? 

Answer: 

¢ No. The Department sees no situations for which an 
employee should be given more than 3 hours and offered 
more than 40 ounces of fluids to provide a sufficient 
amount of urine after the “first unsuccessful attempt” to 
do so [see §40.193(b)(4)]. 

The Department regards the “first unsuccessful attempt” 
to be very first time the employee comes out of the 
urination area with less than 45 mL of urine. 

e This is true about the “first unsuccessful attempt” even if 
a subsequent attempt during the three-hour period re- 
quires an immediate collection under direct observation 
because the specimen is outside the appropriate tempera- 
ture range or shows signs of tampering [see §40. 
65(b)&(c)]. 

e For example: An employee presents an insufficient 
amount of urine at noon and is urged by the collector to 
drink up to 40 ounces of fluid distributed through a period 
of up to 3 hours (3 o'clock, in this example). 

9° At 2 o’clock, the employee indicates that he or she can 
now provide the specimen, enters the collection area, 
but returns with a specimen outside the acceptable 
temperature range. 

© The collector immediately conducts an observed collec- 
tion, but the employee - for the second time during this 
collection event, which began at noon - provides less 
than 45 mL of urine. 

© The employee has up to 3 o'clock and any remaining 
fluids to provide an adequate amount of urine under 
direct observation: The employee is not given an addi- 
tional three hours and is not offered an additional 40 
ounces of fluids. 

If the employee ultimately fails to provide a sufficient 
amount of urine during the remaining time, the collec- 
tor discontinues the collection, discards any specimen 
the employee previously provided, appropriately docu- 
ments the CCF, and immediately notifies the DER and 
the MRO - following the requirements at §40.193(b)(4) 
and (b)(5). 

Question: Must a test result be cancelled by the MRO 
when it is discovered the employee did not have a full three 
hours to provide a sufficient amount of urine? 

.<) 

Answer: 
¢ Not affording the employee a full three hours to provide a 

specimen is not automatically a basis for the MRO to 
cancel a test. 
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e The three hour time period is a maximum rather a 
minimum. But, to avoid potential issues about the fair- 
ness of the collection, collectors are advised to provide the 
full three hours. 

In each of the following examples, the collector could stop 
the collection process, thoroughly document the details 
and times on Copy 2 of the CCF, and inform the DER of 
the employee’s inability to provide a sufficient amount of 

urine: 

o After 2 hours and 50 minutes, the employee informs 
the collector there is no reason to try again because he 
or she will not be able to provide a specimen. The 
collector terminates the collection. 

© After 2 hours and 50 minutes, the employee requests to 
try again but provides another insufficient amount of 
urine. The collector terminates the collection because 
there is no practical possibility that the employee will 
provide the requisite amount in the next 10 minutes. 

In each of these two examples, the employee has had a 
fair opportunity to provide 45 mL of urine, and the test 
should not be cancelled because the full three-hour period 
was not used. 

¢ The medical evaluation should be conducted to determine 
if there is a legitimate physiological condition or psycho- 
logical disorder explanation for the employee’s inability 
to provide the requisite amount of urine. 

In situations where it appears the employee was not 
provided a fair opportunity to provide the requisite 
amount of urine, the MRO could cancel the test. 

© For example, the collector terminates a collection after 
two hours because the collection site is closing and all 
collectors are leaving. 

Please note that it remains a refusal to test if the em- 
ployee leaves the collection site without permission. 

§40.195 What happens when an individual is 
unable to provide a sufficient amount of urine 
for a pre-employment, follow-up, or return-to- 
duty test because of a permanent or long-term 
medical condition? 

(a) This section concerns a situation in which an 
employee has a medical condition that precludes him or 
her from providing a sufficient specimen for a pre- 
employment, follow-up, or return-to-duty test and the 
condition involves a permanent or long-term disability. 
As the MRO in this situation, you must do the following: 

(1) You must determine if there is clinical evidence 
that the individual is an illicit drug user. You must make 
this determination by personally conducting, or causing 
to be conducted, a medical evaluation and through con- 
sultation with the employee’s physician and/or the phy- 
sician who conducted the evaluation under §40.193(d). 

(2) If you do not personally conduct the medical evalu- 
ation, you must ensure that one is conducted by a 
licensed physician acceptable to you. 

(3) For purposes of this section, the MRO or the 
physician conducting the evaluation may conduct an 
alternative test (e.g., blood) as part of the medically 
appropriate procedures in determining clinical evidence 
of drug use. 

(b) If the medical evaluation reveals no clinical evi- 
dence of drug use, as the MRO, you must report the 
result to the employer as a negative test with written 
notations regarding results-of both the evaluation con- 
ducted under §40.193(d) and any further medical 

examination. This report must state the basis for the 

determination that a permanent or long-term medical 

condition exists, making provision of a sufficient urine 

specimen impossible, and for the determination that no 

signs and symptoms of drug use exist. 
(1) Check “Negative” (Step 6) on the CCF. 
(2) Sign and date the CCF. 

(c) If the medical evaluation reveals clinical evidence 

of drug use, as the MRO, you must report the result to 

the employer as a cancelled test with written notations 

regarding results of both the evaluation conducted un- 

der §40.193(d) and any further medical examination. 

This report must state that a permanent or long-term 

medical condition exists, making provision of a suffi- 
cient urine specimen impossible, and state the reason 
for the determination that signs and symptoms of drug 
use exist. Because this is a cancelled test, it does not 

serve the purposes of a negative test (i.e., the employer 

is not authorized to allow the employee to begin or 
resume performing safety-sensitive functions, because a 
negative test is needed for that purpose). 

(d) For purposes of this section, permanent or long- 
term medical conditions are those physiological, ana- 
tomic, or psychological abnormalities documented as 
being present prior to the attempted collection, and 
considered not amenable to correction or cure for an 
extended period of time, if ever. 

(1) Examples would include destruction (any cause) of 
the glomerular filtration system leading to renal failure; 
unrepaired traumatic disruption of the urinary tract; or 
a severe psychiatric disorder focused on genito-urinary 
matters. 

(2) Acute or temporary medical conditions, such as 
cystitis, urethritis or prostatitis, though they might 
interfere with collection for a limited period of time, 
cannot receive the same exceptional consideration as 
the permanent or long-term conditions discussed in 
paragraph (d)(1) of this section. 

§40.197 What happens when an employer 
receives a report of a dilute specimen? 

(a) As the employer, if the MRO informs you that a 
positive drug test was dilute, you simply treat the test 
as a verified positive test. You must not direct the 
employee to take another test based on the fact that the 
specimen was dilute. 

(b) As an employer, if the MRO informs you that a 
negative test was dilute, take the following action: 

(1) If the MRO directs you to conduct a recollection 
under direct observation (i.e.,because the creatinine 
concentration of the specimen was equal to or greater 
than 2mg/dL, but less than or equal to 5 mg/dL (see 
§40.155(c)), you must do so immediately. 

(2) Otherwise (i.e.,if the creatinine concentration of 
the dilute specimen is greater than 5 mg/dL), you may, 
but are not required to, direct the employee to take 
another test immediately. 

(i) Such recollections must not be collected under 
direct observation, unless there is another basis for use 
of direct observation (see§40.67 (b) and (c)). 
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Gi) You must treat all employees the same for this 
purpose. For example, you must not retest some em- 
ployees and not others. You may, however, establish 
different policies for different types of tests (e.g.,conduct 
retests in pre-employment situations, but not in random 
test situations). You must inform your employees in 
advance of your decisions on these matters, 

(c) The following provisions apply to all tests you 
direct an employee to take under paragraph (b) of this 
section: 

(1) You must ensure that the employee is given the 
minimum possible advance notice that he or she must go 
to the collection site; 

(2) You must treat the result of the test you directed 
the employee to take under paragraph (b) of this 
section—and not a prior test—as the test result of re- 
cord, on which you rely for purposes of this part; 

(3) If the result of the test you directed the employee 
to take under paragraph (b)(1) of this section is also 
negative and dilute, you are not permitted to make the 
employee take an additional test because the result was 
dilute. 

(4) If the result of the test you directed the employee 
to take under paragraph (b)(2) of this section is also 
negative and dilute, you are not permitted to make the 
employee take an additional test because the result was 
dilute. Provided, however, that if the MRO directs you to 

conduct a recollection under direct observation under 
paragraph (b)(1) of this section, you must immediately 
do so. 

(5) If the employee declines to take a test you directed 
him or her to take under paragraph (b) of this section, 
the employee has refused the test for purposes of this 
part and DOT agency regulations. 

[68 FR 31626, May 28, 2003; 73 FR 35974, June 25, 2008] 

DOT Interpretations—$40.197 

Question: May an employer have a policy of declining to 
hire applicants who have a negative dilute test result on a 
pre-employment drug test? 

Answer: 

e The Department’s rules do not require an employer to 
hire anyone. That decision is an employer’s. 

e While §40.197(b) authorizes an employer to obtain one 
additional test following a negative dilute result (in pre- 
employment or other testing situations), a negative dilute 
test result is a valid negative test for DOT’s purposes. 

¢ Because a negative dilute test result is a negative test for 
DOT program purposes, the employer is authorized to 
have the applicant begin performing safety-sensitive 

functions. 
If the employer declines to hire the applicant in this 

situation, the employer’s decision is based solely on its 

own policy. The employer cannot claim that its action is 

required or authorized by DOT rules. 

§40.199 What problems always cause a drug test 

to be cancelled? 

(a) As the MRO, when the laboratory discovers a “fatal 

flaw” during its processing of incoming specimens (see 

§40.83), the laboratory will report to you that the speci- 

men has been “Rejected for Testing” (with the reason 

stated). You must always cancel such a test. 

(b) The following are “fatal flaws”: 

§40.201 

(1) There is no printed collector’s name and no collec- 
tor’s signature; 

(2) The specimen ID numbers on the specimen bottle 
and the CCF do not match; 

(3) The specimen bottle seal is broken or shows evi- 
dence of tampering (and a split specimen cannot be 
redesignated, see §40.83(g)); and 

(4) Because of leakage or other causes, there is an 
insufficient amount of urine in the primary specimen 
bottle for analysis and the specimens cannot be redes- 
ignated (see §40.83(g)). 

(c) You must report the result as provided in §40.161. 

§40.201 What problems always cause a drug test 
to be cancelled and may result in a 
requirement for another collection? 

As the MRO, you must cancel a drug test when a 
laboratory reports that any of the following problems 
have occurred. You must inform the DER that the test 
was cancelled. You must also direct the DER to ensure 
that an additional collection occurs immediately, if re- 
quired by the applicable procedures specified in para- 
graphs (a) through (e) of this section. 

(a) The laboratory reports an “Invalid Result.” You 
must follow applicable procedures in §40.159 (recollec- 
tion under direct observation may be required). 

(b) The laboratory reports the result as “Rejected for 
Testing.” You must follow applicable procedures in $40. 
161 (a recollection may be required). 

(c) The laboratory reports that the split specimen 
failed to reconfirm all of the primary specimen results 
because the drug(s)/drug metabolite(s) were not de- 
tected; adulteration criteria were not met; and/or sub- 

stitution criteria were not met. You must follow the 
applicable procedures in §40.187(b)—no recollection is 
required in this case, unless the split specimen 
creatinine concentration for a substituted primary 
specimen was greater than or equal to 2mg/dL but less 
than or equal to 5mg/dL, or the primary specimen had 
an invalid result which was not reported to the DER. 
Both these cases require recollection under direct 
observation. 

(d) The laboratory reports that the split specimen 
failed to reconfirm all of the primary specimen results, 
and that the split specimen was invalid. You must follow 
the procedures in §40.187(c)(1)—recollection under di- 
rect observation is required in this case. 

(e) The laboratory reports that the split specimen 
failed to reconfirm all of the primary specimen results 
because the split specimen was not available for testing 
or there was no split laboratory available to test the 
specimen. You must follow the applicable procedures in 
§40.187(e)—recollection under direct observation is re- 

quired in this case. 
(f) The examining physician has determined that 

there is an acceptable medical explanation of the em- 
ployee’s failure to provide a sufficient amount of urine. 
You must follow applicable procedures in §40.193(d)(1) 
(no recollection is required in this case). 

[73 FR 35974, June 25, 2008] 
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§40.203 

§40.203 What problems cause a drug test to be 
cancelled unless they are corrected? 

(a) As the MRO, when a laboratory discovers a “cor- 
rectable flaw” during its processing of incoming speci- 
mens (see §40.83), the laboratory will attempt to correct 

it. If the laboratory is unsuccessful in this attempt, it 
will report to you that the specimen has been “Rejected 
for Testing” (with the reason stated). 

(b) The following is a “correctable flaw” that labora- 
tories must attempt to correct: The collector’s signature 
is omitted on the certification statement on the CCF. 

(c) As the MRO, when you discover a “correctable 
flaw” during your review of the CCF, you must cancel 
the test unless the flaw is corrected. 

(d) The following are correctable flaws that you must 
attempt to correct: 

(1) The employee’s signature is omitted from the cer- 
tification statement, unless the employee’s failure or 
refusal to sign is noted on the “Remarks” line of the 
CCF. 

(2) The certifying scientist’s signature is omitted on 

Copy 1 of the CCF for a positive, adulterated, substi- 
tuted, or invalid test result. 

(3) The collector uses a non-Federal form or an ex- 
pired CCF for the test. This flaw may be corrected 
through the procedure set forth in $40.205(b)(2), pro- 
vided that the collection testing process has been con- 
ducted in accordance with the procedures of this part in 
an HHS-certified laboratory. During the period of Octo- 
ber 1, 2010-November 30, 2011, you are not required to 
cancel a test because of the use of an old CCF. Beginning 
December 1, 2011, if the problem is not corrected, you 
must cancel the test. 

[75 FR 59108, Sept. 27, 2010; 76 FR 59578, Sept. 27, 2011] 

DOT Interpretations—$40.203 

Question: If a collector makes an error on a CCF and the 
collector is not available to sign a corrective statement (e.g., 
collector on vacation, no longer with the company), can the 
collector’s supervisor sign the corrective statement for the 
collector? 

Answer: 

e Ifthe error was the use of a non-DOT form (to include use 
of the old Federal CCF), the collector or the collector’s 
supervisor may sign the corrective statement explaining 
the circumstances of why a non-DOT form was used. 

¢ If the missing information is the printed name and sig- 
nature of the collector, neither the collector nor the su- 
pervisor may supply the missing information. This is a 
fatal, uncorrectable flaw. 

If the CCF contains the printed name of the collector, but 
the signature is missing, the collector or the collector’s 
supervisor may attest that that collector performed the 
collection, but did not sign his or her name. 

If the employee’s signature is omitted and there is no 
notation in the “Remarks” line, only the collector can 
provide the corrective statement. The collector’s supervi- 
sor cannot sign the corrective statement. 

§40.205 How are drug test problems corrected? 
(a) As a collector, you have the responsibility of trying 

to successfully complete a collection procedure for each 
employee. 

(1) If, during or shortly after the collection process, 

you become aware of any event that prevents the 

completion of a valid test or collection (e.g., a procedural 

or paperwork error), you must try to correct the problem 

promptly, if doing so is practicable. You may conduct 

another collection as part of this effort. 

(2) If another collection is necessary, you must begin 

the new collection procedure as soon as possible, using 

a new CCF and a new collection kit. 

(b) If, as a collector, laboratory, MRO, employer, or 

other person implementing these drug testing regula- 

tions, you become aware of a problem that can be cor- 

rected (see §40.203), but which has not already been 

corrected under paragraph (a) of this section, you must 
take all practicable action to correct the problem so that 

the test is not cancelled. 
(1) If the problem resulted from the omission of re- 

quired information, you must, as the person responsible 
for providing that information, supply in writing the 
missing information and a statement that it is true and 
accurate. For example, suppose you are a collector, and 
you forgot to make a notation on the “Remarks” line of 
the CCF that the employee did not sign the certification. 
You would, when the problem is called to your attention, 
supply a signed statement that the employee failed or 
refused to sign the certification and that your statement 
is true and accurate. You must supply this information 
on the same business day on which you are notified of 
the problem, transmitting it by fax or courier. 

(2) If the problem is the use of a non-Federal form or 
an expired Federal form, you must provide a signed 
statement (i.e.,a memorandum for the record). It must 

state that the incorrect form contains all the informa- 
tion needed for a valid DOT drug test, and that the 

incorrect form was used inadvertently or as the only 
means of conducting a test, in circumstances beyond 

your control. The statement must also list the steps you 
have taken to prevent future use of non-Federal forms 
or expired Federal forms for DOT tests. For this flaw to 
be corrected, the test of the specimen must have oc- 
curred at a HHS-certified laboratory where it was tested 
consistent with the requirements of this part. You must 
supply this information on the same business day on 
which you are notified of the problem, transmitting it by 
fax or courier. 

(3) You must maintain the written documentation of a 
correction with the CCF. 

(4) You must mark the CCF in such a way (e.g., stamp 
noting correction) as to make it obvious on the face of 
the CCF that you corrected the flaw. 

(c) If the correction does not take place, as the MRO 
you must cancel the test. 

§40.207 What is the effect of a cancelled drug 
test? 

(a) A cancelled drug test is neither positive nor 
negative. 

(1) As an employer, you must not attach to a cancelled 
test the consequences of a positive test or other violation 
of a DOT drug testing regulation (e.g., removal from a 
safety-sensitive position). 
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(2) As an employer, you must not use a cancelled test 
for the purposes of a negative test to authorize the 
employee to perform safety-sensitive functions (i.e., in 
the case of a pre-employment, return-to-duty, or 
follow-up test). 

(3) However, as an employer, you must not direct a 
recollection for an employee because a test has been 
cancelled, except in the situations cited in paragraph 
(a)(2) of this section or other provisions of this part that 
require another test to be conducted (e.g., §§40.159(a)(5) 
and 40.187(b)(2), (c)(1), and (e)). 

(b) A cancelled test does not count toward compliance 
with DOT requirements (e.g., being applied toward the 
number of tests needed to meet the employer’s mini- 
mum random testing rate). 

(c) Acancelled DOT test does not provide a valid basis 
for an employer to conduct a non-DOT test (i.e., a test 
under company authority). 

[73 FR 35975, June 25, 2008] 

§40.208 What problem requires corrective action 
but does not result in the cancellation of a 
test? 

(a) If, as a laboratory, collector, employer, or other 
person implementing the DOT drug testing program, 
you become aware that the specimen temperature on 
the CCF was not checked and the “Remarks” line did not 
contain an entry regarding the temperature being out of 
range, you must take corrective action, including secur- 
ing a memorandum for the record explaining the prob- 
lem and taking appropriate action to ensure that the 
problem does not recur. 

(b) This error does not result in the cancellation of the 
test. 

(c) As an employer or service agent, this error, even 
though not sufficient to cancel a drug test result, may 
subject you to enforcement action under DOT agency 
regulations or Subpart R of this part. 

§40.209 What procedural problems do not result 
in the cancellation of a test and do not require 
corrective action? 

(a) As a collector, laboratory, MRO, employer or other 
person administering the drug testing process, you 

must document any errors in the testing process of 
which you become aware, even if they are not considered 

problems that will cause a test to be cancelled as listed 

in this subpart. Decisions about the ultimate impact of 

these errors will be determined by other administrative 

or legal proceedings, subject to the limitations of para- 

graph (b) of this section. 

(b) No person concerned with the testing process may 

declare a test cancelled based on an error that does not 

have a significant adverse effect on the right of the 

employee to have a fair and accurate test. Matters that 

do not result in the cancellation of a test include, but are 

not limited to, the following: 

(1) A minor administrative mistake (e.g., the omission 

of the employee’s middle initial, a transposition of num- 

bers in the employee’s social security number, the omis- 

sion of the DOT Agency in Step 1—D of the CCF.) 

§40.209 

(2) An error that does not affect employee protections 
under this part (e.g., the collector’s failure to add bluing 
agent to the toilet bowl, which adversely affects only the 
ability of the collector to detect tampering with the 
specimen by the employee); 

(3) The collection of a specimen by a collector who is 
required to have been trained (see §40.33), but who has 
not met this requirement; 

(4) A delay in the collection process (see §40.61(a)); 

(5) Verification of a test result by an MRO who has the 
basic credentials to be qualified as an MRO (see §40. 
121(a) through (b)) but who has not met training and/or 
documentation requirements (see §40.121(c) through 
(e)); 

(6) The failure to directly observe or monitor a collec- 
tion that the rule requires or permits to be directly 
observed or monitored, or the unauthorized use of direct 

observation or monitoring for a collection; 
(7) The fact that a test was conducted in a facility that 

does not meet the requirements of §40.41; 

(8) If the specific name of the courier on the CCF is 
omitted or erroneous; 

(9) Personal identifying information is inadvertently 
contained on the CCF (e.g., the employee signs his or her 
name on Copy 1); or 

(10) Claims that the employee was improperly se- 
lected for testing. 

(c) As an employer or service agent, these types of 

errors, even though not sufficient to cancel a drug test 
result, may subject you to enforcement action under 
DOT agency regulations or action under Subpart R of 
this part. 

[75 FR 59108, Sept. 27, 2010] 

DOT Interpretations—$40.209 

Question: After the laboratory reports a test result, some- 
one (e.g., the employer, a service agent) discovers that the 
CCF listed the wrong reason for the test (e.g., the CCF says 
the test was a pre-employment test when it was actually a 
random test). How is this corrected and by whom? 

Answer: 

e This is another example of an error that does not have a 
significant adverse effect on the right of an employee to 
have a fair and accurate test (see §40.209). 

e The test is not cancelled as the result of such a mistake. 

e¢ While concerned parties may wish to correct the faulty 
description of the reason for the test, Part 40 does not 
require a correction to be made. 

¢ Employers or their designated service agents should en- 
sure that appropriate changes are documented (e.g., for 
MIS reporting purposes). 

Question: What is an employer to do if an arbitrator’s 
decision claims to overturn the result of a DOT drug or alcohol 
test on grounds contrary to DOT regulations? 

Answer: 

e There could be instances in which an arbitrator makes a 
decision that purports to cancel a DOT test for reasons 
that the DOT regulation does not recognize as valid. 

For example, the arbitrator might make a decision based 
on disagreement with an MRO’s judgment about a legiti- 
mate medical explanation (see §40.149) or on the basis of 
a procedural error that is not sufficient to cancel a test 
(see §40.209). 
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§40.211 

e Such a test result remains valid under DOT regulations, 

notwithstanding the arbitrator’s decision. Consequently, 
as a matter of Federal safety regulation, the employer 
must not return the employee to the performance of 
safety-sensitive functions until the employee has com- 
pleted the return to duty process. 

The employer may still be bound to implement the per- 
sonnel policy outcome of the arbitrator’s decision in such 
a case, This can result in hardship for the employer (e.g., 
being required to pay an individual at the same time as 
the Department’s rules prevent the individual from per- 
forming the duties of his job). 

Subpart J—Alcohol Testing 
Personnel 

§40.211 Who conducts DOT alcohol tests? 

(a) Screening test technicians (STTs) and breath al- 
cohol technicians (BATs) meeting their respective re- 
quirements of this subpart are the only people 
authorized to conduct DOT alcohol tests. 

(b) An STT can conduct only alcohol screening tests, 
but a BAT can conduct alcohol screening and confirma- 
tion tests. 

(c) As a BAT- or STT-qualified immediate supervisor of 
a particular employee, you may not act as the STT or 
BAT when that employee is tested, unless no other STT 
or BAT is available and DOT agency regulations do not 
prohibit you from doing so. 

§40.213 What training requirements must STTs 
and BATs meet? 

To be permitted to act as a BAT or STT in the DOT 
alcohol testing program, you must meet each of the 
requirements of this section: 

(a) Basic information. You must be knowledgeable 
about the alcohol testing procedures in this part and the 
current DOT guidance. These documents and informa- 
tion are available from ODAPC (Department of Trans- 
portation, 1200 New Jersey Avenue, SE, Washington 
DC, 20590, 202-366-3784, or on the ODAPC web site, 
http://www.dot.gov/ost/dapc)). 

(b) Qualification training. You must receive quali- 
fication training meeting the requirements of this para- 
graph (b). 

(1) Qualification training must be in accordance with 
the DOT Model BAT or STT Course, as applicable. The 
DOT Model Courses are available from ODAPC (De- 
partment of Transportation, 1200 New Jersey Avenue, 
SE., Washington DC, 20590, 202-366-3784, or on the 
ODAPC web site, http:/;www.dot.gov/ost/dapc). The 
training can also be provided using a course of instruc- 
tion equivalent to the DOT Model Courses. On request, 
ODAPC will review BAT and STT instruction courses 
for equivalency. 

(2) Qualification training must include training to 
proficiency in using the alcohol testing procedures of 
this part and in the operation of the particular alcohol 
testing device(s) (7.e., the ASD(s) or EBT(s)) you will be 
using. 

(3) The training must emphasize that you are respon- 
sible for maintaining the integrity of the testing process, 

ensuring the privacy of employees being tested, and 

avoiding conduct or statements that could be viewed as 

offensive or inappropriate. 

(4) The instructor must be an individual who has 

demonstrated necessary knowledge, skills, and abilities 

by regularly conducting DOT alcohol tests as an STT or 

BAT, as applicable, for a period of at least a year, who 

has conducted STT or BAT training, as applicable, un- 

der this part for a year, or who has successfully com- 

pleted a “train the trainer” course. 

(c) Initial Proficiency Demonstration. Following 

your completion of qualification training under para- 

graph (b) of this section, you must demonstrate profi- 

ciency in alcohol testing under this part by completing 

seven consecutive error-free mock tests (BATs) or five 

consecutive error-free tests (STTs). 
(1) Another person must monitor and evaluate your 

performance, in person or by a means that provides 
real-time observation and interaction between the in- 
structor and trainee, and attest in writing that the mock 
collections are “error-free.” This person must be an 
individual who meets the requirements of paragraph 
(b)(4) of this section. 

(2) These tests must use the alcohol testing devices 
(e.g., EBT(s) or ASD(s)) that you will use as a BAT or 
STT. 

(3) If you are an STT who will be using an ASD that 
indicates readings by changes, contrasts, or other read- 
ings in color, you must demonstrate as part of the mock 
test that you are able to discern changes, contrasts, or 

readings correctly. 
(d) Schedule for qualification training and ini- 

tial proficiency demonstration. The following is the 
schedule for qualification training and the initial profi- 
ciency demonstration you must meet: 

(1) If you became a BAT or STT before August 1, 2001, 
you were required to have met the requirements set 
forth in paragraphs (b) and (c) of this section, and you do 
not have to meet them again. 

(2) If you become a BAT or STT on or after August 1, 
2001, you must meet the requirements of paragraphs (b) 
and (c) of this section before you begin to perform BAT 
or STT functions. 

(e) Refresher training. No less frequently than ev- 
ery five years from the date on which you satisfactorily 
complete the requirements of paragraphs (b) and (c) of 
this section, you must complete refresher training that 
meets all the requirements of paragraphs (b) and (c) of 
this section. If you are a BAT or STT who completed 
qualification training before January 1, 1998, you are 
not required to complete refresher training until Janu- 
ary 1, 2003. 

(f) Error Correction Training. If you make a mis- 
take in the alcohol testing process that causes a test to 
be cancelled (.e., a fatal or uncorrected flaw), you must 
undergo error correction training. This training must 
occur within 30 days of the date you are notified of the 
error that led to the need for retraining. 

(1) Error correction training must be provided and 
your proficiency documented in writing by a person who 
meets the requirements of paragraph (b)(4) of this 
section. 
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(2) Error correction training is required to cover only 
the subject matter area(s) in which the error that 
caused the test to be cancelled occurred. 

(3) As part of the error correction training, you must 
demonstrate your proficiency in the alcohol testing pro- 
cedures of this part by completing three consecutive 
error-free mock tests. The mock tests must include one 
uneventful scenario and two scenarios related to the 
area(s) in which your error(s) occurred. The person 
providing the training must monitor and evaluate your 
performance and attest in writing that the mock tests 
were error-free. 

(g) Documentation. You must maintain documenta- 
tion showing that you currently meet all requirements 
of this section. You must provide this documentation on 
request to DOT agency representatives and to employ- 
ers and C/TPAs who are negotiating to use your 
services. 

(h) Other persons who may serve as BATs or 
STTs. (1) Anyone meeting the requirements of this 
section to be a BAT may act as an STT, provided that the 
individual has demonstrated initial proficiency in the 
operation of the ASD that he or she is using, as provided 
in paragraph (c) of this section. 

(2) Law enforcement officers who have been certified 
by state or local governments to conduct breath alcohol 
testing are deemed to be qualified as BATs. They are not 
required to also complete the training requirements of 
this section in order to act as BATs. In order for a test 
conducted by such an officer to be accepted under DOT 
alcohol testing requirements, the officer must have been 
certified by a state or local government to use the EBT 
or ASD that was used for the test. 

DOT Interpretations—$40.213 

Question: Because Part 40 requires collectors, MROs, 
BATs and STTs, and SAPs to maintain their own training 
records, can employers or training entities refuse to provide 
these service agents their training records? 

Answer: 

¢ No. Employers and trainers who provide training for 
these service agents must not withhold training docu- 
mentation from them when they have successfully com- 
pleted the training requirements. 

If a collector, BAT, STT, MRO, or SAP is not in possession 
of training documentation, he or she is in violation of Part 

40. 
¢ Therefore, Part 40 does not permit the withholding of 

such documentation from these service agents. 

Question: Is error correction training required if an alcohol 
test is cancelled due to equipment failure? 

Answer: 

¢ Normally, equipment failure will not require the BAT to 

have error correction training. 

e However, if it is determined that the equipment failure 

was related to the BAT’s failure to properly maintain 

equipment (e.g., the EBT), error correction training 

would be in order. 

¢ In addition, error correction would be required if the BAT 

does not attempt to accomplish the test following equip- 

ment failure using another device — provided that an- 

other device was reasonably available. 

§40.223 

§40.215 What information about the DER do 
employers have to provide to BATs and STTs? 

As an employer, you must provide to the STTs and 
BATs the name and telephone number of the appropri- 
ate DER (and C/TPA, where applicable) to contact about 
any problems or issues that may arise during the testing 
process. 

§40.217 Where is other information on the role 
of STTs and BATs found in this regulation? 

You can find other information on the role and func- 
tions of STTs and BATs in the following sections of this 
part: 

§40.3—Definitions. 

§40.223—Responsibility for supervising employees 
being tested. 

§§40.225-40.227—Use of the alcohol testing form. 

§§40.241-40.245—Screening test procedures with 
ASDs and EBTs. 

§$40.251-40.255—Confirmation test procedures. 

§40.261—Refusals to test. 

§$$40.263-40.265—Insufficient saliva or breath. 

§40.267—Problems requiring cancellation of tests. 
§§40.269-40.271—Correcting problems in tests. 

Subpart K—Testing Sites, Forms, 
Equipment and Supplies Used in 

Alcohol Testing 

§40.221 Where does an alcohol test take place? 

(a) A DOT alcohol test must take place at an alcohol 
testing site meeting the requirements of this section. 

(b) If you are operating an alcohol testing site, you 
must ensure that it meets the security requirements of 
§40.223. 

(c) If you are operating an alcohol testing site, you 
must ensure that it provides visual and aural privacy to 
the employee being tested, sufficient to prevent unau- 
thorized persons from seeing or hearing test results. 

(d) If you are operating an alcohol testing site, you 
must ensure that it has all needed personnel, materials, 
equipment, and facilities to provide for the collection 
and analysis of breath and/or saliva samples, and a 
suitable clean surface for writing. 

(e) If an alcohol testing site fully meeting all the 
visual and aural privacy requirements of paragraph (c) 
is not readily available, this part allows a reasonable 
suspicion or post-accident test to be conducted at a site 
that partially meets these requirements. In this case, 
the site must afford visual and aural privacy to the 
employee to the greatest extent practicable. 

(f) An alcohol testing site can be in a medical facility, 
a mobile facility (e.g., a van), a dedicated collection 
facility, or any other location meeting the requirements 
of this section. 

§40.223 What steps must be taken to protect the 
security of alcohol testing sites? 

(a) If you are a BAT, STT, or other person operating an 

alcohol testing site, you must prevent unauthorized 

personnel from entering the testing site. 



§40.225 

(1) The only people you are to treat as authorized 

persons are employees being tested, BATs, STTs, and 

other alcohol testing site workers, DERs, employee rep- 

resentatives authorized by the employer (e.g., on the 
basis of employer policy or labor-management agree- 

ment), and DOT agency representatives. 
(2) You must ensure that all persons are under the 

supervision of a BAT or STT at all times when permitted 
into the site. 

(3) You may remove any person who obstructs, inter- 
feres with, or causes unnecessary delay in the testing 

process. 
(b) As the BAT or STT, you must not allow any person 

other than you, the employee, or a DOT agency repre- 
sentative to actually witness the testing process (see 
§§40.241-40.255). 

(c) If you are operating an alcohol testing site, you 
must ensure that when an EBT or ASD is not being used 
for testing, you store it in a secure place. 

(d) If you are operating an alcohol testing site, you 
must ensure that no one other than BATs or other 
employees of the site have access to the site when an 

EBT is unsecured. 
(e) As a BAT or STT, to avoid distraction that could 

compromise security, you are limited to conducting an 
alcohol test for only one employee at a time. 

(1) When an EBT screening test on an employee 
indicates an alcohol concentration of 0.02 or higher, and 
the same EBT will be used for the confirmation test, you 
are not allowed to use the EBT for a test on another 
employee before completing the confirmation test on the 
first employee. 

(2) As a BAT who will conduct both the screening and 
the confirmation test, you are to complete the entire 
screening and confirmation process on one employee 
before starting the screening process on another 
employee. 

(3) You are not allowed to leave the alcohol testing site 
while the testing process for a given employee is in 
progress, except to notify a supervisor or contact a DER 
for assistance in the case an employee or other person 
who obstructs, interferes with, or unnecessarily delays 
the testing process. 

§40.225 What form is used for an alcohol test? 

(a) The DOT Alcohol Testing Form (ATF) must be used 
for every DOT alcohol test. The ATF must be a three- 
part carbonless manifold form. The ATF is found in 
Appendix G to this part. You may view this form on the 
ODAPC web site (http://www.dot.gov/ost/dapc). 

(b) As an employer in the DOT alcohol testing pro- 
gram, you are not permitted to modify or revise the ATF 
except as follows: 

(1) You may include other information needed for 
billing purposes, outside the boundaries of the form. 

(2) You may use a ATF directly generated by an EBT 
which omits the space for affixing a separate printed 
result to the ATF, provided the EBT prints the result 
directly on the ATF. 

(3) You may use an ATF that has the employer’s name, 
address, and telephone number preprinted. In addition, 

a C/TPA’s name, address, and telephone number may be 

included, to assist with negative results. 

(4) You may use an ATF in which all pages are printed 

on white paper. You may modify the ATF by using 

colored paper, or have clearly discernable borders or 

designation statements on Copy 2 and Copy 3. When 

colors are used, they must be green for Copy 2 and blue 

for Copy 3. 

(5) As a BAT or STT, you may add, on the “Remarks” 

line of the ATF, the name of the DOT agency under 

whose authority the test occurred. 

(6) As a BAT or STT, you may use a ATF that has your 

name, address, and telephone number preprinted, but 

under no circumstances can your signature be 

preprinted. 
(c) As an employer, you may use an equivalent foreign- 

language version of the ATF approved by ODAPC. You 
may use such a non-English language form only in a 
situation where both the employee and BAT/STT under- 
stand and can use the form in that language. 

[75 FR 8529, Feb. 25, 2010; 75 FR 13009, March 18, 2010] 

DOT Interpretations—$40.225 

Question: In addition to information needed for billing 
purposes, does DOT authorize other information to be in- 
cluded outside the boundaries of the Alcohol Testing Form 

(ATF)? 

Answer; Yes. For record storage, tracking, and retrieval 
purposes, the DOT will permit other information, such as 
barcodes and tracking numbers, to be affixed or printed on the 
ATF. 

§40.227 May employers use the ATF for non-DOT 
tests, or non-DOT forms for DOT tests? 

(a) No, as an employer, BAT, or STT, you are prohib- 
ited from using the ATF for non-DOT alcohol tests. You 
are also prohibited from using non-DOT forms for DOT 
alcohol tests. Doing either subjects you to enforcement 
action under DOT agency regulations. 

(b) Ifthe STT or BAT, either by mistake, or as the only 
means to conduct a test under difficult circumstances 
(e.g., post-accident test with insufficient time to obtain 
the ATF), uses a non-DOT form for a DOT test, the use 

of a non-DOT form does not, in and of itself, require the 

employer or service agent to cancel the test. However, in 
order for the test to be considered valid, a signed state- 
ment must be obtained from the STT or BAT in accor- 
dance with §40.271(b). 

§40.229 What devices are used to conduct 
alcohol screening tests? 

EBTs and ASDs on the NHTSA conforming products 
lists (CPL) for evidential and non-evidential devices are 
the only devices you are allowed to use to conduct 
alcohol screening tests under this part. You may use an 
ASD that is on the NHTSA CPL for DOT alcohol tests 
only if there are instructions for its use in this part. An 
ASD can be used only for screening tests for alcohol, and 
may not be used for confirmation tests. 
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DOT Interpretations—§40.229 
Question: Is an employer considered to be in compliance 

with Part 40 if EBTs are not available within 30 minutes of an 
alcohol screening test location? 

Answer: 

¢ An employer is not considered to be in compliance if an 
EBT is not available for use within 30 minutes to confirm 
the screening test. 

¢ However, there may exist unusual circumstances (e.g., 
post-accident testing) in which an EBT is not available 
within the appropriate time frame. In such a case, the 
employer would not be considered out of compliance with 
the regulation if documentation exists showing a “good 
faith” effort to get an EBT. [It is important to note that 
most operating administrations give employers up to 8 
hours to administer the appropriate alcohol test following 
a qualifying accident.] 

§40.231 What devices are used to conduct 
alcohol confirmation tests? 

(a) EBTs on the NHTSA CPL for evidential devices 
that meet the requirements of paragraph (b) of this 
section are the only devices you may use to conduct 
alcohol confirmation tests under this part. Note that, 
among devices on the CPL for EBTs, only those devices 
listed without an asterisk (*) are authorized for use in 
confirmation testing in the DOT alcohol testing 
program. 

(b) To conduct a confirmation test, you must use an 
EBT that has the following capabilities: 

(1) Provides a printed triplicate result (or three con- 
secutive identical copies of a result) of each breath test; 

(2) Assigns a unique number to each completed test, 
which the BAT and employee can read before each test 
and which is printed on each copy of the result; 

(3) Prints, on each copy of the result, the manufactur- 
er’s name for the device, its serial number, and the time 

of the test; 
(4) Distinguishes alcohol from acetone at the 0.02 

alcohol concentration level; 

(5) Tests an air blank; and 
(6) Performs an external calibration check. 

DOT Interpretations—$40.231 

Question: Is an employer considered to be in compliance 
with Part 40 if EBTs are not available within 30 minutes of an 

alcohol screening test location? 

Answer: 
e An employer is not considered to be in compliance if an 
EBT is not available for use within 30 minutes to confirm 
the screening test. 

However, there may exist unusual circumstances (e.g., 

post-accident testing) in which an EBT is not available 

within the appropriate time frame. In such a case, the 

employer would not be considered out of compliance with 

the regulation if documentation exists showing a “good 

faith” effort to get an EBT. [It is important to note that 

most operating administrations give employers up to 8 

hours to administer the appropriate alcohol test following 

a qualifying accident.] 

§40.235 

§40.233 What are the requirements for proper 
use and care of EBTs? 

(a) As an EBT manufacturer, you must submit, for 
NHTSA approval, a quality assurance plan (QAP) for 
your EBT before NHTSA places the EBT on the CPL. 

(1) Your QAP must specify the methods used to per- 
form external calibration checks on the EBT, the toler- 

ances within which the EBT is regarded as being in 
proper calibration, and the intervals at which these 
checks must be performed. In designating these inter- 
vals, your QAP must take into account factors like 
frequency of use, environmental conditions (e.g., tem- 
perature, humidity, altitude) and type of operation (e.g., 
stationary or mobile). 

(2) Your QAP must also specify the inspection, main- 
tenance, and calibration requirements and intervals for 
the EBT. 

(b) As the manufacturer, you must include, with each 
EBT, instructions for its use and care consistent with 

the QAP. 
(c) As the user of the EBT (e.g., employer, service 

agent), you must do the following: 
(1) You must follow the manufacturer’s instructions 

(see paragraph (b) of this section), including perfor- 
mance of external calibration checks at the intervals the 
instructions specify. 

(2) In conducting external calibration checks, you 

must use only calibration devices appearing on 
NHTSA’s CPL for “Calibrating Units for Breath Alcohol 
Tests.” 

(3) If an EBT fails an external check of calibration, 

you must take the EBT out of service. You may not use 
the EBT again for DOT alcohol testing until it is re- 
paired and passes an external calibration check. 

(4) You must maintain records of the inspection, main- 
tenance, and calibration of EBTs as provided in §40. 

333(a)(2). 
(5) You must ensure that inspection, maintenance, 

and calibration of the EBT are performed by its manu- 
facturer or a maintenance representative certified ei- 
ther by the manufacturer or by a state health agency or 
other appropriate state agency. 

§40.235 What are the requirements for proper 
use and care of ASDs? 

(a) As an ASD manufacturer, you must submit, for 
NHTSA approval, a QAP for your ASD before NHTSA 
places the ASD on the CPL. Your QAP must specify the 
methods used for quality control checks, temperatures 
at which the ASD must be stored and used, the shelf life 
of the device, and environmental conditions (e.g., tem- 

perature, altitude, humidity) that may affect the ASD’s 

performance. 
(b) As a manufacturer, you must include with each 

ASD instructions for its use and care consistent with the 
QAP. The instructions must include directions on the 
proper use of the ASD, and, where applicable the time 
within which the device must be read, and the manner 

in which the reading is made. 

(c) As the user of the ASD (e.g., employer, STT), you 

must follow the QAP instructions. 
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(d) You are not permitted to use an ASD that does not 

pass the specified quality control checks or that has 

passed its expiration date. 
(e) As an employer, with respect to breath ASDs, you 

must also follow the device use and care requirements of 

§40.233. 

Subpart L—Alcohol Screening Tests 

§40.241 What are the first steps in any alcohol 
screening test? 

As the BAT or STT you will take the following steps to 
begin all alcohol screening tests, regardless of the type 
of testing device you are using: 

(a) When a specific time for an employee's test has 
been scheduled, or the collection site is at the employee’s 
worksite, and the employee does not appear at the 
collection site at the scheduled time, contact the DER to 
determine the appropriate interval within which the 
DER has determined the employee is authorized to 
arrive. If the employee’s arrival is delayed beyond that 
time, you must notify the DER that the employee has 
not reported for testing. In a situation where a C/TPA 
has notified an owner/operator or other individual em- 
ployee to report for testing and the employee does not 
appear, the C/TPA must notify the employee that he or 
she has refused to test. 

(b) Ensure that, when the employee enters the alcohol 
testing site, you begin the alcohol testing process with- 
out undue delay. For example, you must not wait be- 
cause the employee says he or she is not ready or 
because an authorized employer or employee represen- 
tative is delayed in arriving. 

(1) If the employee is also going to take a DOT drug 
test, you must, to the greatest extent practicable, ensure 

that the alcohol test is completed before the urine col- 
lection process begins. 

(2) If the employee needs medical attention (e.g., an 
injured employee in an emergency medical facility who 
is required to have a post-accident test), do not delay 
this treatment to conduct a test. 

(c) Require the employee to provide positive 
identification. You must see a photo ID issued by the 
employer (other than in the case of an owner-operator or 
other self-employer individual) or a Federal, state, or 

local government (e.g., a driver’s license). You may not 
accept faxes or photocopies of identification. Positive 
identification by an employer representative (not a co- 
worker or another employee being tested) is also 
acceptable. If the employee cannot produce positive 
identification, you must contact a DER to verify the 
identity of the employee. 

(d) If the employee asks, provide your identification to 
the employee. Your identification must include your 
name and your employer’s name but is not required to 
include your picture, address, or telephone number. 

(e) Explain the testing procedure to the employee, 
including showing the employee the instructions on the 
back of the ATF. 

(f) Complete Step 1 of the ATF. 
(g) Direct the employee to complete Step 2 on the ATF 

and sign the certification. If the employee refuses to sign 

this certification, you must document this refusal on the 

“Remarks” line of the ATF and immediately notify the 

DER. This is a refusal to test. 

§40.243 What is the procedure for an alcohol 

screening test using an EBT or non-evidential 

breath ASD? 

As the BAT or STT, you must take the following steps: 

(a) Select, or allow the employee to select, an indi- 

vidually wrapped or sealed mouthpiece from the testing 

materials. 

(b) Open the individually wrapped or sealed mouth- 

piece in view of the employee and insert it into the 

device in accordance with the manufacturer’s 

instructions. 
(c) Instruct the employee to blow steadily and force- 

fully into the mouthpiece for at least six seconds or until 
the device indicates that an adequate amount of breath 

has been obtained. 
(d) Show the employee the displayed test result. 
(e) If the device is one that prints the test number, 

testing device name and serial number, time, and result 
directly onto the ATF, you must check to ensure that the 
information has been printed correctly onto the ATF. 

(f) If the device is one that prints the test number, 
testing device name and serial number, time and result, 

but on a separate printout rather than directly onto the 

ATF, you must affix the printout of the information to 
the designated space on the ATF with tamper-evident 
tape or use a self-adhesive label that is tamper-evident. 

(g) If the device is one that does not print the test 
number, testing device name and serial number, time, 

and result, or it is a device not being used with a printer, 

you must record this information in Step 3 of the ATF. 

DOT Interpretations—§40.243 

Question: Is it acceptable to affix printed alcohol test 
results on the back of the Alcohol Testing Form (ATF) rather 
than on the front? 

Answer: 

© §40.243(f) and §40.253(g) instruct the BAT to affix the 
printout of the information from the alcohol testing de- 
vice to the designated space on the ATF. 

e The designated space on the ATF is on the front of the 
form. That is where BATs and STTs should affix the 
printouts. 

¢ However, because the instructions on the ATF also permit 
the printout to be affixed to the back of the ATF, the 
Department has no objections to having the printouts on 
the back of the ATF. 

$40.245 What is the procedure for an alcohol 
screening test using a saliva ASD or a breath 
tube ASD? 

(a) As the STT or BAT, you must take the following 
steps when using the saliva ASD: 

(1) Check the expiration date on the device or on the 
package containing the device and show it to the 
employee. You may not use the device after its expira- 
tion date. 

(2) Open an individually wrapped or sealed package 
containing the device in the presence of the employee. 



(3) Offer the employee the opportunity to use the 
device. If the employee uses it, you must instruct the 
employee to insert it into his or her mouth and use it in 
a manner described by the device’s manufacturer. 

(4) If the employee chooses not to use the device, or in 
all cases in which a new test is necessary because the 
device did not activate (see paragraph (a)(7) of this 
section), you must insert the device into the employee’s 
mouth and gather saliva in the manner described by the 
device’s manufacturer. You must wear single-use exami- 
nation or similar gloves while doing so and change them 
following each test. 

(5) When the device is removed from the employee’s 
mouth, you must follow the manufacturer’s instructions 
regarding necessary next steps in ensuring that the 
device has activated. 

(6)G) If you were unable to successfully follow the 
procedures of paragraphs (a)(3) through (a)(5) of this 
section (e.g., the device breaks, you drop the device on 
the floor), you must discard the device and conduct a 
new test using a new device. 

(ii) The new device you use must be one that has been 
under your control or that of the employee before the 
test. 

(ii) You must note on the “Remarks” line of the ATF 
the reason for the new test. (Note: You may continue 
using the same ATF with which you began the test.) 

(iv) You must offer the employee the choice of using 
the device or having you use it unless the employee, in 
the opinion of the STT or BAT, was responsible (e.g.,the 
employee dropped the device) for the new test needing to 
be conducted. 

(v) If you are unable to successfully follow the proce- 
dures of paragraphs (a)(3) through (a)(5) of this section 
on the new test, you must end the collection and put an 

explanation on the “Remarks” line of the ATF. 
(vi) You must then direct the employee to take a new 

test immediately, using an EBT for the screening test. 
(7) If you are able to successfully follow the proce- 

dures of paragraphs (a)(3)-(a)(5) of this section, but the 
device does not activate, you must discard the device 
and conduct a new test, in the same manner as provided 

in paragraph (a)(6) of this section. In this case, you must 
place the device into the employee’s mouth to collect 
saliva for the new test. 

(8) You must read the result displayed on the device 

no sooner than the device’s manufacturer instructs. In 

all cases the result displayed must be read within 15 

minutes of the test. You must then show the device and 

it’s reading to the employee and enter the result on the 

ATF. 
(9) You must never re-use devices, swabs, gloves or 

other materials used in saliva testing. 

(10) You must note the fact that you used a saliva ASD 

in Step 3 of the ATF. 

(b) As the STT or BAT, you must take the following 

steps when using the breath tube ASD: 

(1) Check the expiration date on the detector device 

and the electronic analyzer or on the package containing 

the device and the analyzer and show it to the employee. 

You must not use the device or the analyzer after their 
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expiration date. You must not use an analyzer which is 
not specifically pre-calibrated for the device being used 
in the collection. 

(2) Remove the device from the package and secure an 
inflation bag onto the appropriate end of the device, as 
directed by the manufacturer on the _ device’s 
instructions. 

(3) Break the tube’s ampoule in the presence of the 
employee. 

(4) Offer the employee the opportunity to use the 
device. If the employee chooses to use (e.g. hold) the 
device, instruct the employee to blow forcefully and 
steadily into the blowing end of device until the inflation 
bag fills with air (approximately 12 seconds). 

(5) If the employee chooses not to hold the device, you 
must hold it and provide the use instructions in para- 
graph (b)(4) of this section. 

(6) When the employee completes the breath process, 
take the device from the employee (or if you were hold- 
ing it, remove it from the employee’s mouth), remove the 
inflation bag, and prepare the device to be read by the 
analyzer in accordance with the manufacturer’s 
directions. 

(7)G) If you were unable to successfully follow the 
procedures of paragraphs (b)(4) through (b)(6) of this 
section (e.g., the device breaks apart, the employee did 
not fill the inflation bag), you must discard the device 
and conduct a new test using a new one. 

(ii) The new device you use must be one that has been 
under your control or that of the employer before the 
test. 

(iii) You must note on the “Remarks” line of the ATF 
the reason for the new test. (Note: You may continue 
using the same ATF with which you began the test.) 

(iv) You must offer the employee the choice of holding 
the device or having you hold it unless the employee, in 
the your opinion, was responsible (e.g., the employee 
failed to fill the inflation bag) for the new test needing to 
be conducted. 

(v) If you are unable to successfully follow the proce- 
dures of paragraphs (b)(4) through (b)(6) of this section 
on the new test, you must end the collection and put an 
explanation on the “Remarks” line of the ATF. 

(vi) You must then direct the employee to take a new 
test immediately, using another type of ASD (e.g., saliva 
device) or an EBT. 

(8) If you were able to successfully follow the proce- 
dures of paragraphs (b)(4) through (b)(6) of this section 
and after having waited the required amount of time 
directed by the manufacturer for the detector device to 
incubate, you must place the device in the analyzer in 
accordance with the manufacturer’s directions. The re- 
sult must be read from the analyzer no earlier then the 
required incubation time of the device. In all cases, the 
result must be read within 15 minutes of the test. 

(9) You must follow the manufacturer’s instructions 
for determining the result of the test. You must show the 
analyzer result to the employee and record the result on 

Step 3 of the ATF. 
(10) You must never re-use detector devices or any 

gloves used in breath tube testing. The inflation bag 

must be voided of air following removal from a device. 

an57p— 
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Inflation bags and electronic analyzers may be re-used 

but only in accordance with the manufacturer’s 

directions. 
(11) You must note the fact that you used a breath 

tube device in Step 3 of the ATF. 

[67 FR 61522, Oct. 1, 2002; 72 FR 1299, Jan. 11, 2007] 

§40.247 What procedures does the BAT or STT 
follow after a screening test result? 

(a) If the test result is an alcohol concentration of less 
than 0.02, as the BAT or STT, you must do the following: 

(1) Sign and date Step 3 of the ATF; and 
(2) Transmit the result to the DER in a confidential 

manner, as provided in §40.255. 
(b) If the test result is an alcohol concentration of 0.02 

or higher, as the BAT or STT, you must direct the 
employee to take a confirmation test. 

(1) If you are the BAT who will conduct the confirma- 
tion test, you must then conduct the test using the 

procedures beginning at §40.251. 
(2) If you are not the BAT who will conduct the 

confirmation test, direct the employee to take a confir- 
mation test, sign and date Step 3 of the ATF, and give 
the employee Copy 2 of the ATF. 

(3) If the confirmation test will be performed at a 
different site from the screening test, you must take the 
following additional steps: 

(i) Advise the employee not to eat, drink, put anything 
(e.g., cigarette, chewing gum) into his or her mouth, or 

belch; 
(ii) Tell the employee the reason for the waiting period 

required by §40.251(a) (i.e., to prevent an accumulation 
of mouth alcohol from leading to an artificially high 
reading); 

(iii) Explain that following your instructions concern- 
ing the waiting period is to the employee’s benefit; 

(iv) Explain that the confirmation test will be con- 
ducted at the end of the waiting period, even if the 
instructions have not been followed; 

(v) Note on the “Remarks” line of the ATF that the 
waiting period instructions were provided; 

(vi) Instruct the person accompanying the employee 
to carry a copy of the ATF to the BAT who will perform 
the confirmation test; and 

(vii) Ensure that you or another BAT, STT, or em- 

ployer representative observe the employee as he or she 
is transported to the confirmation testing site. You must 
direct the employee not to attempt to drive a motor 
vehicle to the confirmation testing site. 

(c) If the screening test is invalid, you must, as the 
BAT or STT, tell the employee the test is cancelled and 
note the problem on the “Remarks” line of the ATF. If 
practicable, repeat the testing process (see $40.271). 

Subpart M—Alcohol Confirmation 
Tests 

§40.251 What are the first steps in an alcohol 
confirmation test? 

As the BAT for an alcohol confirmation test, you must 
follow these steps to begin the confirmation test process: 

(a) You must carry out a requirement for a waiting 

period before the confirmation test, by taking the fol- 

lowing steps: 

(1) You must ensure that the waiting period lasts at 

least 15 minutes, starting with the completion of the 

screening test. After the waiting period has elapsed, you 

should begin the confirmation test as soon as possible, 

but not more than 30 minutes after the completion of 

the screening test. 

(i) If the confirmation test is taking place at a different 

location from the screening test (see §40.247(b)(3)) the 

time of transit between sites counts toward the waiting 

period if the STT or BAT who conducted the screening 

test provided the waiting period instructions. 
(ii) If you cannot verify, through review of the ATF, 

that waiting period instructions were provided, then 
you must carry out the waiting period requirement. 

(iii) You or another BAT or STT, or an employer 
representative, must observe the employee during the 
waiting period. 

(2) Concerning the waiting period, you must tell the 
employee: 

(i) Not to eat, drink, put anything (e.g., cigarette, 
chewing gum) into his or her mouth, or belch; 

(ii) The reason for the waiting period (7.e., to prevent 
an accumulation of mouth alcohol from leading to an 
artificially high reading); 

(ii) That following your instructions concerning the 
waiting period is to the employee’s benefit; and 

(iv) That the confirmation test will be conducted at 
the end of the waiting period, even if the instructions 
have not been followed. 

(3) If you become aware that the employee has not 
followed the instructions, you,must note this on the 
“Remarks” line of the ATF. 

(b) If you did not conduct the screening test for the 
employee, you must require positive identification of the 
employee, explain the confirmation procedures, and use 
a new ATF. You must note on the “Remarks” line of the 
ATF that a different BAT or STT conducted the screen- 
ing test. 

(c) Complete Step 1 of the ATF. 
(d) Direct the employee to complete Step 2 on the ATF 

and sign the certification. If the employee refuses to sign 
this certification, you must document this refusal on the 
“Remarks” line of the ATF and immediately notify the 
DER. This is a refusal to test. 

(e) Even if more than 30 minutes have passed since 
the screening test result was obtained, you must begin 
the confirmation test procedures in §40.253, not another 
screening test. 

(f) You must note on the “Remarks” line of the ATF the 
time that elapsed between the two events, and if the 
confirmation test could not begin within 30 minutes of 
the screening test, the reason why. 

(g) Beginning the confirmation test procedures after 
the 30 minutes have elapsed does not invalidate the 
screening or confirmation tests, but it may constitute a 
regulatory violation subject to DOT agency sanction. 



§40.253 What are the procedures for conducting 
an alcohol confirmation test? 
As the BAT conducting an alcohol confirmation test, 

you must follow these steps in order to complete the 
confirmation test process: 

(a) In the presence of the employee, you must conduct 
an air blank on the EBT you are using before beginning 
the confirmation test and show the reading to the 
employee. 

(1) If the reading is 0.00, the test may proceed. If the 
reading is greater than 0.00, you must conduct another 
air blank. 

(2) If the reading on the second air blank is 0.00, the 
test may proceed. If the reading is greater than 0.00, 
you must take the EBT out of service. 

(3) Ifyou take an EBT out of service for this reason, no 
one may use it for testing until the EBT is found to be 
within tolerance limits on an external check of 
calibration. 

(4) You must proceed with the test of the employee 
using another EBT, if one is available. 

(b) You must open a new individually wrapped or 
sealed mouthpiece in view of the employee and insert it 
into the device in accordance with the manufacturer’s 
instructions. 

(c) You must ensure that you and the employee read 
the unique test number displayed on the EBT. 

(d) You must instruct the employee to blow steadily 
and forcefully into the mouthpiece for at least six sec- 
onds or until the device indicates that an adequate 
amount of breath has been obtained. 

(e) You must show the employee the result displayed 
on the EBT. 

(f) You must show the employee the result and unique 
test number that the EBT prints out either directly onto 
the ATF or onto a separate printout. 

(g) If the EBT provides a separate printout of the 
result, you must attach the printout to the designated 
space on the ATF with tamper-evident tape, or use a 
self-adhesive label that is tamper-evident. 

DOT Interpretations—$40.253 

Question: Is it acceptable to affix printed alcohol test 
results on the back of the Alcohol Testing Form (ATF) rather 
than on the front? 

Answer: 
¢ §40.243(f) and §40.253(g) instruct the BAT to affix the 

printout of the information from the alcohol testing de- 
vice to the designated space on the ATF. 

¢ The designated space on the ATF is on the front of the 

form. That is where BATs and STTs should affix the 

printouts. 

¢ However, because the instructions on the ATF also permit 

the printout to be affixed to the back of the ATF, the 

Department has no objections to having the printouts on 

the back of the ATF. 

§40.255 What happens next after the alcohol 

confirmation test result? 

(a) After the EBT has printed the result of an alcohol 

confirmation test, you must, as the BAT, take the fol- 

lowing additional steps: 
(1) Sign and date Step 3 of the ATF. 
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(2) If the alcohol confirmation test result is lower than 
0.02, nothing further is required of the employee. As the 
BAT, you must sign and date Step 3 of the ATF. 

(3) If the alcohol confirmation test result is 0.02 or 
higher, direct the employee to sign and date Step 4 of the 
ATF. If the employee does not do so, you must note this 
on the “Remarks” line of the ATF. However, this is not 
considered a refusal to test. 

(4) If the test is invalid, tell the employee the test is 
cancelled and note the problem on the “Remarks” line of 
the ATF. If practicable, conduct a re-test. (see §40.271). 

(5) Immediately transmit the result directly to the 
DER in a confidential manner. 

(i) You may transmit the results using Copy 1 of the 
ATF, in person, by telephone, or by electronic means. In 
any case, you must immediately notify the DER of any 
result of 0.02 or greater by any means (e.g., telephone or 
secure fax machine) that ensures the result is immedi- 
ately received by the DER. You must not transmit these 
results through C/TPAs or other service agents. 

(ii) If you do not make the initial transmission in 
writing, you must follow up the initial transmission 
with Copy 1 of the ATF. 

(b) As an employer, you must take the following steps 
with respect to the receipt and storage of alcohol test 
result information: 

(1) If you receive any test results that are not in 
writing (e.g., by telephone or electronic means), you 
must establish a mechanism to establish the identity of 
the BAT sending you the results. 

(2) You must store all test result information in a way 
that protects confidentiality. 

Subpart N—Problems in Alcohol 
Testing 

§40.261 What is a refusal to take an alcohol test, 
and what are the consequences? 

(a) As an employee, you are considered to have refused 
to take an alcohol test if you: 

(1) Fail to appear for any test (except a pre- 
employment test) within a reasonable time, as deter- 
mined by the employer, consistent with applicable DOT 
agency regulations, after being directed to do so by the 
employer. This includes the failure of an employee (in- 
cluding an owner-operator) to appear for a test when 
called by a C/TPA (see §40.241(a)); 

(2) Fail to remain at the testing site until the testing 
process is complete; Provided, That an employee who 
leaves the testing site before the testing process com- 
mences (see §40.243(a)) for a pre-employment test is not 
deemed to have refused to test; 

(3) Fail to provide an adequate amount of saliva or 
breath for any alcohol test required by this part or DOT 
agency regulations; Provided, That an employee who 
does not provide an adequate amount of breath or saliva 
because he or she has left the testing site before the 

testing process commences (see §40.243(a)) for a pre- 

employment test is not deemed to have refused to test; 
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(4) Fail to provide a sufficient breath specimen, and 

the physician has determined, through a required medi- 

cal evaluation, that there was no adequate medical 
explanation for the failure (see §40.265(c)); 

(5) Fail to undergo a medical examination or evalua- 
tion, as directed by the employer as part of the insuffi- 
cient breath procedures outlined at §40.265(c); 

(6) Fail to sign the certification at Step 2 of the ATF 
(see §§40.241(g) and 40.251(d)); or 

(7) Fail to cooperate with any part of the testing 

process. 
(b) As an employee, if you refuse to take an alcohol 

test, you incur the same consequences specified under 

DOT agency regulations for a violation of those DOT 
agency regulations. 

(c) As a BAT or an STT, or as the physician evaluating 
a “shy lung” situation, when an employee refuses to test 
as provided in paragraph (a) of this section, you must 
terminate the portion of the testing process in which you 
are involved, document the refusal on the ATF (or in a 
separate document which you cause to be attached to 
the form), immediately notify the DER by any means 
(e.g., telephone or secure fax machine) that ensures the 
refusal notification is immediately received. You must 
make this notification directly to the DER (not using a 
C/TPA as an intermediary). 

(d) As an employee, when you refuse to take a non- 
DOT test or to sign a non-DOT form, you have not 
refused to take a DOT test. There are no consequences 
under DOT agency regulations for such a refusal. 

§40.263 What happens when an employee is 
unable to provide a sufficient amount of saliva 
for an alcohol screening test? 

(a) As the STT, you must take the following steps if an 
employee is unable to provide sufficient saliva to com- 
plete a test on a saliva screening device (e.g., the em- 
ployee does not provide sufficient saliva to activate the 
device). 

(1) You must conduct a new screening test using a new 
screening device. 

(2) If the employee refuses to make the attempt to 
complete the new test, you must discontinue testing, 
note the fact on the “Remarks” line of the ATF, and 
immediately notify the DER. This is a refusal to test. 

(3) If the employee has not provided a sufficient 
amount of saliva to complete the new test, you must 
note the fact on the “Remarks” line of the ATF and 
immediately notify the DER. 

(b) As the DER, when the STT informs you that the 
employee has not provided a sufficient amount of saliva 
(see paragraph (a)(3) of this section), you must imme- 
diately arrange to administer an alcohol test to the 
employee using an EBT or other breath testing device. 

§40.265 What happens when an employee is 
unable to provide a sufficient amount of 
breath for an alcohol test? 

(a) If an employee does not provide a sufficient 
amount of breath to permit a valid breath test, you must 
take the steps listed in this section. 

(b) As the BAT or STT, you must instruct the employee 

to attempt again to provide a sufficient amount of 

breath and about the proper way to do so. 

(1) If the employee refuses to make the attempt, you 

must discontinue the test, note the fact on the “Re- 

marks” line of the ATF, and immediately notify the 

DER. This is a refusal to test. 

(2) If the employee again attempts and fails to provide 

a sufficient amount of breath, you may provide another 

opportunity to the employee to do so if you believe that 

there is a strong likelihood that it could result in pro- 

viding a sufficient amount of breath. 
(3) When the employee’s attempts under paragraph 

(b)(2) of this section have failed to produce a sufficient 

amount of breath, you must note the fact on the “Re- 
marks” line of the ATF and immediately notify the DER. 

(4) If you are using an EBT that has the capability of 
operating manually, you may attempt to conduct the 
test in manual mode. 

(5) If you are qualified to use a saliva ASD and you are 
in the screening test stage, you may change to a saliva 
ASD only to complete the screening test. 

(c) As the employer, when the BAT or STT informs you 
that the employee has not provided a sufficient amount 
of breath, you must direct the employee to obtain, 
within five days, an evaluation from a licensed physi- 
cian who is acceptable to you and who has expertise in 
the medical issues raised by the employee’s failure to 
provide a sufficient specimen. 

(1) You are required to provide the physician who will 
conduct the evaluation with the following information 
and instructions: 

(i) That the employee was required to take a DOT 
breath alcohol test, but was unable to provide a suffi- 
cient amount of breath to complete the test; 

(ii) The consequences of the appropriate DOT agency 
regulation for refusing to take the required alcohol test; 

(ii) That the physician must provide you with a 
signed statement of his or her conclusions; and 

(iv) That the physician, in his or her reasonable medi- 
cal judgment, must base those conclusions on one of the 
following determinations: 

(A) A medical condition has, or with a high degree of 
probability could have, precluded the employee from 
providing a sufficient amount of breath. The physician 
must not include in the signed statement detailed in- 
formation on the employee’s medical condition. In this 
case, the test is cancelled. 

(B) There is not an adequate basis for determining 
that a medical condition has, or with a high degree of 
probability could have, precluded the employee from 
providing a sufficient amount of breath. This constitutes 
a refusal to test. 

(C) For purposes of paragraphs (c)(1)(iv)(A) and (B) of 
this section, a medical condition includes an ascertain- 
able physiological condition (e.g., a respiratory system 
dysfunction) or a medically documented pre-existing 
psychological disorder, but does not include unsup- 
ported assertions of “situational anxiety” or 
hyperventilation. 

(2) As the physician making the evaluation, after 
making your determination, you must provide a written 
statement of your conclusions and the basis for them to 



the DER directly (and not through a C/TPA acting as an 
itermediary). You must not include in this statement 
detailed information on the employee’s medical condi- 
tion beyond what is necessary to explain your 
conclusion. 

(3) Upon receipt of the report from the examining 
physician, as the DER you must immediately inform the 
employee and take appropriate action based upon your 
DOT agency regulations. 

DOT Interpretations—§40.265 
Question: Do the five days within which an employee is 

given to obtain a medical evaluation after providing an insuf- 
ficient amount of urine or breath include holidays and week- 
ends, or does this refer to five business days? 

Answer: 

¢ The five-day limit for obtaining an examination by a 
licensed physician refers to business days. 

¢ Therefore, holidays and weekend days should not be 
included in the 5-day time frame. 

§40.267 What problems always cause an alcohol 
test to be cancelled? 

As an employer, a BAT, or an STT, you must cancel an 
alcohol test if any of the following problems occur. These 
are “fatal flaws.” You must inform the DER that the test 
was cancelled and must be treated as if the test never 
occurred. These problems are: 

(a) In the case of a screening test conducted on a 
saliva ASD or a breath tube ASD: 

(1) The STT or BAT reads the result either sooner 
than or later than the time allotted by the manufacturer 
and this Part (see §40.245(a)(8) for the saliva ASD and 

§40.245(b)(8) for the breath tube ASD). 
(2) The saliva ASD does not activate (see $40. 

245(a)(7); or 
(3) The device is used for a test after the expiration 

date printed on the device or on its package (see §40. 
245(a)(1) for the saliva ASD and §40.245(b)(1) for the 
breath tube ASD). 

(4) The breath tube ASD is tested with an analyzer 
which has not been pre-calibrated for that device’s spe- 
cific lot (see Sec. 40.245(b)(1)). 

(b) In the case of a screening or confirmation test 
conducted on an EBT, the sequential test number or 
alcohol concentration displayed on the EBT is not the 
same as the sequential test number or alcohol concen- 

tration on the printed result (see §40.253(c), (e) and (f)). 

(c) In the case of a confirmation test: 
(1) The BAT conducts the confirmation test before the 

end of the minimum 15-minute waiting period (see 

§40.251(a)(1)); 
(2) The BAT does not conduct an air blank before the 

confirmation test (see §40.253(a)); 

(3) There is not a 0.00 result on the air blank con- 

ducted before the confirmation test (see §40.253(a)(1) 

and (2)); 
(4) The EBT does not print the result (see §40.253(f)); 

or 
(5) The next external calibration check of the EBT 

produces a result that differs by more than the tolerance 

stated in the QAP from the known value of the test 

standard. In this case, every result of 0.02 or above 

§40.271 

obtained on the EBT since the last valid external cali- 

bration check is cancelled (see §40.233(a)(1) and (c)(3)). 

[67 FR 61522, Oct. 1, 2002; 71 FR 49384, Aug. 23, 2006] 

§40.269 What problems cause an alcohol test to 
be cancelled unless they are corrected? 

As a BAT or STT, or employer, you must cancel an 

alcohol test if any of the following problems occur, un- 
less they are corrected. These are “correctable flaws.” 
These problems are: 

(a) The BAT or STT does not sign the ATF (see §§40. 
247(a)(1) and 40.255(a)(1)). 

(b) The BAT or STT fails to note on the “Remarks” line 
of the ATF that the employee has not signed the ATF 
after the result is obtained (see §40.255(a)(3)). 

(c) The BAT or STT uses a non-DOT form for the test 
(see §40.225(a)). 

[71 FR 49384, Aug. 23, 2006] 

§40.271 How are alcohol testing problems 
corrected? 

(a) As a BAT or STT, you have the responsibility of 
trying to complete successfully an alcohol test for each 
employee. 

(1) If, during or shortly after the testing process, you 
become aware of any event that will cause the test to be 
cancelled (see §40.267), you must try to correct the 

problem promptly, if practicable. You may repeat the 
testing process as part of this effort. 

(2) If repeating the testing process is necessary, you 
must begin a new test as soon as possible. You must use 
a new ATF, a new sequential test number, and, if 

needed, a new ASD and/or a new EBT. It is permissible 
to use additional technical capabilities of the EBT (e.g., 
manual operation) if you have been trained to do so in 
accordance with §40.213(c) . 

(3) If repeating the testing process is necessary, you 
are not limited in the number of attempts to complete 
the test, provided that the employee is making a good 
faith effort to comply with the testing process. 

(4) If another testing device is not available for the 
new test at the testing site, you must immediately notify 
the DER and advise the DER that the test could not be 
completed. As the DER who receives this information, 
you must make all reasonable efforts to ensure that the 
test is conducted at another testing site as soon as 
possible. 

(b) If, as an STT, BAT, employer or other service agent 
administering the testing process, you become aware of 
a “correctable flaw” (see §40.269) that has not already 
been corrected, you must take all practicable action to 

correct the problem so that the test is not cancelled. 
(1) If the problem resulted from the omission of re- 

quired information, you must, as the person responsible 
for providing that information, supply in writing the 
missing information and a signed statement that it is 
true and accurate. For example, suppose you are a BAT 
and you forgot to make a notation on the “Remarks” line 

of the ATF that the employee did not sign the 

certification. You would, when the problem is called to 
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your attention, supply a signed statement that the em- 

ployee failed or refused to sign the certification after the 

result was obtained, and that your signed statement is 

true and accurate. 
(2) If the problem is the use of a non-DOT form, you 

must, as the person responsible for the use of the incor- 
rect form, certify in writing that the incorrect form 
contains all the information needed for a valid DOT 
alcohol test. You must also provide a signed statement 
that the incorrect form was used inadvertently or as the 
only means of conducting a test, in circumstances be- 
yond your control, and the steps you have taken to 
prevent future use of non-DOT forms for DOT tests. You 
must supply this information on the same business day 
on which you are notified of the problem, transmitting it 
by fax or courier. 

(c) If you cannot correct the problem, you must cancel 
the test. 

§40.273 What is the effect of a cancelled alcohol 

test? 

(a) A cancelled alcohol test is neither positive nor 
negative. 

(1) As an employer, you must not attach to a cancelled 
test the consequences of a test result that is 0.02 or 
greater (e.g., removal from a safety-sensitive position). 

(2) As an employer, you must not use a cancelled test 
in a situation where an employee needs a test result 
that is below 0.02 (e.g., in the case of a return-to-duty or 
follow-up test to authorize the employee to perform 
safety-sensitive functions). 

(3) As an employer, you must not direct a recollection 
for an employee because a test has been cancelled, 
except in the situations cited in paragraph (a)(2) of this 
section or other provisions of this part. 

(b) A cancelled test does not count toward compliance 
with DOT requirements, such as a minimum random 
testing rate. 

(c) When a test must be cancelled, if you are the BAT, 
STT, or other person who determines that the cancella- 
tion is necessary, you must inform the affected DER 
within 48 hours of the cancellation. 

(d) Acancelled DOT test does not provide a valid basis 
for an employer to conduct a non-DOT test (i.e., a test 
under company authority). 

§40.275 What is the effect of procedural 
problems that are not sufficient to cancel an 
alcohol test? 

(a) As an STT, BAT, employer, or a service agent 
administering the testing process, you must document 
any errors in the testing process of which you become 
aware, even if they are not “fatal flaws” or “correctable 
flaws” listed in this subpart. Decisions about the ulti- 
mate impact of these errors will be determined by ad- 
ministrative or legal proceedings, subject to the 
limitation of paragraph (b) of this section. 

(b) No person concerned with the testing process may 
declare a test cancelled based on a mistake in the 
process that does not have a significant adverse effect on 
the right of the employee to a fair and accurate test. For 
example, it is inconsistent with this part to cancel a test 

based on a minor administrative mistake (e.g., the omis- 

sion of the employee’s middle initial) or an error that 

does not affect employee protections under this part. 

Nor does the failure of an employee to sign in Step 4 of 

the ATF result in the cancellation of the test. Nor is a 

test to be cancelled on the basis of a claim by an em- 

ployee that he or she was improperly selected for 

testing. 

(c) As an employer, these errors, even though not 

sufficient to cancel an alcohol test result, may subject 

you to enforcement action under DOT agency 

regulations. 

DOT Interpretations—$40.275 

Question: Is it acceptable to affix printed alcohol test 
results on the back of the Alcohol Testing Form (ATF) rather 
than on the front? 

Answer: 

¢ §40.243(f) and §40.253(g) instruct the BAT to affix the 
printout of the information from the alcohol testing de- 
vice to the designated space on the ATF. 

¢ The designated space on the ATF is on the front of the 
form. That is where BATs and STTs should affix the 
printouts. 

However, because the instructions on the ATF also permit 
the printout to be affixed to the back of the ATF, the 
Department has no objections to having the printouts on 
the back of the ATF. 

§40.277 Are alcohol tests other than saliva or 
breath permitted under these regulations? 

No, other types of alcohol tests (e.g., blood and urine) 
are not authorized for testing done under this part. Only 
saliva or breath for screening tests and breath for con- 
firmation tests using approved.devices are permitted. 

Subpart O—Substance Abuse 
Professionals and the Return-To- 

Duty Process 

§40.281 Who is qualified to act as a SAP? 

To be permitted to act as a SAP in the DOT drug and 
alcohol testing program, you must meet each of the 
requirements of this section: 

(a) Credentials. You must have one of the following 
credentials: 

(1) You are a licensed physician (Doctor of Medicine or 
Osteopathy); 

(2) You are a licensed or certified social worker; 
(3) You are a licensed or certified psychologist; 
(4) You are a licensed or certified employee assistance 

professional; 

(5) You are a state-licensed or certified marriage and 
family therapist; or 

(6) You are a drug and alcohol counselor certified by 
the National Association of Alcoholism and Drug Abuse 
Counselors Certification Commission (NAADAC), or by 
the International Certification Reciprocity Consortium/ 
Alcohol and Other Drug Abuse (ICRC); or by the Na- 
tional Board for Certified Counselors, Inc. and 
Affilates/Master Addictions Counselor (NBCC). 
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(b) Basic knowledge. You must be knowledgeable in 
the following areas: 

(1) You must be knowledgeable about and have clini- 
cal experience in the diagnosis and treatment of alcohol 
and controlled substances-related disorders. 

(2) You must be knowledgeable about the SAP func- 
tion as it relates to employer interests in safety- 
sensitive duties. 

(3) You must be knowledgeable about this part, the 
DOT agency regulations applicable to the employers for 
whom you evaluate employees, and the DOT SAP 
Guidelines, and you keep current on any changes to 
these materials. These documents are available from 
ODAPC (Department of Transportation, 1200 New Jer- 
sey Avenue, SE., Washington DC, 20590 (202-366-3784), 
or on the ODAPC web site (http://www.dot.gov/ost/ 
dapc). 

(c) Qualification training. You must receive quali- 
fication training meeting the requirements of this para- 
graph (c). 

(1) Qualification training must provide instruction on 
the following subjects: 

G) Background, rationale, and coverage of the Depart- 
ment’s drug and alcohol testing program; 

(ii) 49 CFR Part 40 and DOT agency drug and alcohol 
testing rules; 

(iii) Key DOT drug testing requirements, including 
collections, laboratory testing, MRO review, and prob- 
lems in drug testing; 

(iv) Key DOT alcohol testing requirements, including 
the testing process, the role of BATs and STTs, and 
problems in alcohol tests; 

(v) SAP qualifications and prohibitions; 
(vi) The role of the SAP in the return-to-duty process, 

including the initial employee evaluation, referrals for 
education and/or treatment, the follow-up evaluation, 
continuing treatment recommendations, and _ the 

follow-up testing plan; 
(vii) SAP consultation and communication with em- 

ployers, MROs, and treatment providers; 
(viii) Reporting and recordkeeping requirements; 
(ix) Issues that SAPs confront in carrying out their 

duties under the program. 
(2) Following your completion of qualification training 

under paragraph (c)(1) of this section, you must satis- 
factorily complete an examination administered by a 
nationally-recognized professional oor training 

organization. The examination must comprehensively 

cover all the elements of qualification training listed in 

paragraph (c)(1) of this section. 

(3) The following is the schedule for qualification 

training you must meet: 

(i) If you became a SAP before August 1, 2001, you 

must meet the qualification training requirement no 

later than December 31, 2003. 

(ii) If you become a SAP between August 1, 2001, and 

December 31, 2003, you must meet the qualification 

training requirement no later than December 31, 2003. 

(iii) If you become a SAP on or after January 1, 2004, 

you must meet the qualification training requirement 

before you begin to perform SAP functions. 

(d) Continuing education. During each three-year 

period from the date on which you satisfactorily com- 

§40.285 

plete the examination under paragraph (c)(2) of this 
section, you must complete continuing education con- 
sisting of at least 12 professional development hours 
(e.g., CEUs) relevant to performing SAP functions. 

(1) This continuing education must include material 
concerning new technologies, interpretations, recent 
guidance, rule changes, and other information about 

developments in SAP practice, pertaining to the DOT 
program, since the time you met the qualification train- 
ing requirements of this section. 

(2) Your continuing education activities must include 
documentable assessment tools to assist you in deter- 
mining whether you have adequately learned the 
material. 

(e) Documentation. You must maintain documenta- 
tion showing that you currently meet all requirements 
of this section. You must provide this documentation on 
request to DOT agency representatives and to employ- 
ers and C/TPAs who are using or contemplating using 
your services. 

[71 FR 49384, Aug. 23, 2006] 

DOT Interpretations—$40.281 

Question: Because Part 40 requires collectors, MROs, 
BATs and STTs, and SAPs to maintain their own training 
records, can employers or training entities refuse to provide 
these service agents their training records? 

Answer: 

e No. Employers and trainers who provide training for 
these service agents must not withhold training docu- 
mentation from them when they have successfully com- 
pleted the training requirements. 

If a collector, BAT, STT, MRO, or SAP is not in possession 
of training documentation, he or she is in violation of Part 
40. 

e Therefore, Part 40 does not permit the withholding of 
such documentation from these service agents. 

§40.283 How does a certification organization 
obtain recognition for its members as SAPs? 

(a) If you represent a certification organization that 
wants DOT to authorize its certified drug and alcohol 
counselors to be added to §40.281(a)(6), you may submit 
a written petition to DOT requesting a review of your 
petition for inclusion. 

(b) You must obtain the National Commission for 
Certifying Agencies (NCCA) accreditation before DOT 
will act on your petition. 

(c) You must also meet the minimum requirements of 
Appendix E to this part before DOT will act on your 
petition. 

[71 FR 49384, Aug. 23, 2006] 

§40.285 When is a SAP evaluation required? 

(a) As an employee, when you have violated DOT drug 

and alcohol regulations, you cannot again perform any 
DOT safety-sensitive duties for any employer until and 
unless you complete the SAP evaluation, referral, and 
education/treatment process set forth in this subpart 
and in applicable DOT agency regulations. The first step 
in this process is a SAP evaluation. 

(b) For purposes of this subpart, a verified positive 
DOT drug test result, a DOT alcohol test with a result 
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indicating an alcohol concentration of 0.04 or greater, a 

refusal to test (including by adulterating or substituting 

a urine specimen) or any other violation of the prohibi- 
tion on the use of alcohol or drugs under a DOT agency 
regulation constitutes a DOT drug and alcohol regula- 

tion violation. 

§40.287 What information is an employer 
required to provide concerning SAP services 
to an employee who has a DOT drug and 
alcohol regulation violation? 

As an employer, you must provide to each employee 
(including an applicant or new employee) who violates a 
DOT drug and alcohol regulation a listing of SAPs 
readily available to the employee and acceptable to you, 
with names, addresses, and telephone numbers. You 
cannot charge the employee any fee for compiling or 
providing this list. You may provide this list yourself or 
through a C/TPA or other service agent. 

§40.289 Are employers required to provide SAP 
and treatment services to employees? 

(a) As an employer, you are not required to provide a 
SAP evaluation or any subsequent recommended edu- 
cation or treatment for an employee who has violated a 
DOT drug and alcohol regulation. 

(b) However, if you offer that employee an opportunity 
to return to a DOT safety-sensitive duty following a 
violation, you must, before the employee again performs 
that duty, ensure that the employee receives an evalu- 
ation by a SAP meeting the requirements of §40.281 and 
that the employee successfully complies with the SAP’s 
evaluation recommendations. 

(c) Payment for SAP evaluations and services is left 
for employers and employees to decide and may be 
governed by existing management-labor agreements 
and health care benefits. 

§40.291 What is the role of the SAP in the 
evaluation, referral, and treatment process of 
an employee who has violated DOT agency 
drug and alcohol testing regulations? 

(a) As a SAP, you are charged with: 
(1) Making a face-to-face clinical assessment and 

evaluation to determine what assistance is needed by 
the employee to resolve problems associated with alco- 
hol and/or drug use; 

(2) Referring the employee to an appropriate educa- 
tion and/or treatment program; 

(3) Conducting a face-to-face follow-up evaluation to 
determine if the employee has actively participated in 
the education and/or treatment program and has dem- 
onstrated successful compliance with the initial assess- 
ment and evaluation recommendations; 

(4) Providing the DER with a follow-up drug and/or 
alcohol testing plan for the employee; and 

(5) Providing the employee and employer with recom- 
mendations for continuing education and/or treatment. 

(b) As a SAP, you are not an advocate for the employer 
or employee. Your function is to protect the public in- 
terest in safety by professionally evaluating the em- 

ployee and recommending appropriate education/ 

treatment, follow-up tests, and aftercare. 

DOT Interpretations—§40.291 

Question: Suppose the SAP fails to make the required 

recommendation for education and/or treatment of an em- 

ployee who has violated a DOT agency drug or alcohol testing 

rule, and simply sends the employee back to the employer for 

a return-to-duty (RTD) test. What is the employer to do? 

Answer: 

¢ The employer should not administer an RTD test under 

these circumstances. 

The employer should refer the employee back to the SAP 
with direction to prescribe education and/or treatment 
and conduct a re-evaluation of the employee to determine 
whether the employee has successfully complied with the 
SAP’s instructions. 

If the employer has compounded the problem by having 
conducted the RTD test and returned the employee to 
safety-sensitive duties (i.e., only realizes that a mistake 
has been made some time after the fact), the employer 
should work with the SAP to “go back and do it right.” 

¢ This means that the employee should be removed from 
performance of safety-sensitive functions, referred back 
to the SAP for an education and/or treatment prescrip- 
tion, and re-evaluated by the SAP for successful 
compliance. Following the receipt of a successful compli- 
ance report from the SAP, the employer would conduct 
another RTD test before returning the employee to per- 
formance of safety-sensitive functions. 

§40.293 What is the SAP’s function in conducting 
the initial evaluation of an employee? 

As a SAP, for every employee who comes to you fol- 
lowing a DOT drug and alcohol regulation violation, you 
must accomplish the following:. 

(a) Provide a comprehensive face-to-face assessment 
and clinical evaluation. 

(b) Recommend a course of education and/or treat- 
ment with which the employee must demonstrate suc- 
cessful compliance prior to returning to DOT safety- 
sensitive duty. 

(1) You must make such a recommendation for every 
individual who has violated a DOT drug and alcohol 
regulation. 

(2) You must make a recommendation for education 
and/or treatment that will, to the greatest extent pos- 
sible, protect public safety in the event that the em- 
ployee returns to the performance of safety-sensitive 
functions. 

(c) Appropriate education may include, but is not 
limited to, self-help groups (e.g., Alcoholics Anonymous) 
and community lectures, where attendance can be in- 
dependently verified, and bona fide drug and alcohol 
education courses. 

(d) Appropriate treatment may include, but is not 
limited to, in-patient hospitalization, partial in-patient 
treatment, out-patient counseling programs, and 
aftercare. 

(e) You must provide a written report directly to the 
DER highlighting your specific recommendations for 
assistance (see §40.311(c)). 

(f) For purposes of your role in the evaluation process, 
you must assume that a verified positive test result has 
conclusively established that the employee committed a 
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DOT drug and alcohol regulation violation. You must 
not take into consideration in any way, as a factor in 
determining what your recommendation will be, any of 
the following: 

(1) A claim by the employee that the test was unjus- 
tified or inaccurate; 

(2) Statements by the employee that attempt to miti- 
gate the seriousness of a violation of a DOT drug or 
alcohol regulation (e.g., related to assertions of use of 
hemp oil, “medical marijuana” use, “contact positives,” 
poppy seed ingestion, job stress); or 

(3) Personal opinions you may have about the justifi- 
cation or rationale for drug and alcohol testing. 

(g) In the course of gathering information for purposes 
of your evaluation in the case of a drug-related violation, 
you may consult with the MRO. As the MRO, you are 
required to cooperate with the SAP and provide avail- 
able information the SAP requests. It is not necessary to 
obtain the consent of the employee to provide this 
information. 

DOT Interpretations—§40.293 

Question: Suppose the SAP fails to make the required 
recommendation for education and/or treatment of an em- 
ployee who has violated a DOT agency drug or alcohol testing 
rule, and simply sends the employee back to the employer for 
a return-to-duty (RTD) test. What is the employer to do? 

Answer: 

e The employer should not administer an RTD test under 
these circumstances. 

The employer should refer the employee back to the SAP 
with direction to prescribe education and/or treatment 
and conduct a re-evaluation of the employee to determine 
whether the employee has successfully complied with the 
SAP’s instructions. 

If the employer has compounded the problem by having 
conducted the RTD test and returned the employee to 
safety-sensitive duties (i.e., only realizes that a mistake 
has been made some time after the fact), the employer 
should work with the SAP to “go back and do it right.” 

e This means that the employee should be removed from 
performance of safety-sensitive functions, referred back 
to the SAP for an education and/or treatment prescrip- 
tion, and re-evaluated by the SAP for successful 
compliance. Following the receipt of a successful compli- 
ance report from the SAP, the employer would conduct 
another RTD test before returning the employee to per- 
formance of safety-sensitive functions. 

§40.295 May employees or employers seek a 

second SAP evaluation if they disagree with 

the first SAP’s recommendations? 

(a) As an employee with a DOT drug and alcohol 

regulation violation, when you have been evaluated by 

a SAP, you must not seek a second SAP’s evaluation in 

order to obtain another recommendation. 

(b) As an employer, you must not seek a second SAP’s 

evaluation if the employee has already been evaluated 

by a qualified SAP. If the employee, contrary to para- 

graph (a) of this section, has obtained a second SAP 

evaluation, as an employer you may not rely on it for 

any purpose under this part. 

§40.301 

§40.297 Does anyone have the authority to 
change a SAP’s initial evaluation? 

(a) Except as provided in paragraph (b) of this section, 
no one (e.g., an employer, employee, a managed-care 
provider, any service agent) may change in any way the 
SAP’s evaluation or recommendations for assistance. 
For example, a third party is not permitted to make 
more or less stringent a SAP’s recommendation by 
changing the SAP’s evaluation or seeking another SAP’s 
evaluation. 

(b) The SAP who made the initial evaluation may 
modify his or her initial evaluation and recommenda- 
tions based on new or additional information (e.g., from 
an education or treatment program). 

$40.299 What is the SAP’s role and what are the 
limits on a SAP’s discretion in referring 
employees for education and treatment? 

(a) As a SAP, upon your determination of the best 
recommendation for assistance, you will serve as a re- 
ferral source to assist the employee’s entry into a edu- 
cation and/or treatment program. 

(b) To prevent the appearance of a conflict of interest, 
you must not refer an employee requiring assistance to 
your private practice or to a person or organization from 
which you receive payment or to a person or organiza- 
tion in which you have a financial interest. You are 
precluded from making referrals to entities with which 
you are financially associated. 

(c) There are four exceptions to the prohibitions con- 
tained in paragraph (b) of this section. You may refer an 
employee to any of the following providers of assistance, 
regardless of your relationship with them: 

(1) A public agency (e.g., treatment facility) operated 
by a state, county, or municipality; 

(2) The employer or a person or organization under 
contract to the employer to provide alcohol or drug 
treatment and/or education services (e.g., the employ- 
er’s contracted treatment provider); 

(3) The sole source of therapeutically appropriate 
treatment under the employee’s health insurance pro- 
gram (e.g., the single substance abuse in-patient treat- 
ment program made available by the employee's 
insurance coverage plan); or 

(4) The sole source of therapeutically appropriate 
treatment reasonably available to the employee (e.g., 
the only treatment facility or education program rea- 
sonably located within the general commuting area). 

§40.301 What is the SAP’s function in the follow- 
up evaluation of an employee? 

(a) As a SAP, after you have prescribed assistance 
under §40.293, you must re-evaluate the employee to 
determine if the employee has successfully carried out 
your education and/or treatment recommendations. 

(1) This is your way to gauge for the employer the 
employee’s ability to demonstrate successful compliance 
with the education and/or treatment plan. 

(2) Your evaluation may serve as one of the reasons 

the employer decides to return the employee to safety- 

sensitive duty. 



§40.303 

(b) As the SAP making the follow-up evaluation de- 

termination, you must: 
(1) Confer with or obtain appropriate documentation 

from the appropriate education and/or treatment pro- 

gram professionals where the employee was referred; 

and 
(2) Conduct a face-to-face clinical interview with the 

employee to determine if the employee demonstrates 
successful compliance with your initial evaluation 

recommendations. 
(c)(1) If the employee has demonstrated successful 

compliance, you must provide a written report directly 
to the DER highlighting your clinical determination 
that the employee has done so with your initial evalu- 
ation recommendation (see §40.311(d)). 

(2) You may determine that an employee has success- 
fully demonstrated compliance even though the em- 
ployee has not yet completed the full regimen of 
education and/or treatment you recommended or needs 
additional assistance. For example, if the employee has 
successfully completed the 30-day in-patient program 
you prescribed, you may make a “successful compliance” 
determination even though you conclude that the em- 
ployee has not yet completed the out-patient counseling 
you recommended or should continue in an aftercare 

program. 
(d)(1) As the SAP, if you believe, as a result of the 

follow-up evaluation, that the employee has not demon- 
strated successful compliance with your recommenda- 
tions, you must provide written notice directly to the 
DER (see §40.311(e)). 

(2) As an employer who receives the SAP’s written 
notice that the employee has not successfully complied 
with the SAP’s recommendations, you must not return 
the employee to the performance of safety-sensitive 
duties. 

(3) As the SAP, you may conduct additional follow-up 
evaluation(s) if the employer determines that doing so is 
consistent with the employee’s progress as you have 
reported it and with the employer’s policy and/or labor- 
management agreements. 

(4) As the employer, following a SAP report that the 
employee has not demonstrated successful compliance, 
you may take personnel action consistent with your 
policy and/or labor-management agreements. 

§40.303 What happens if the SAP believes the 
employee needs additional treatment, 
aftercare, or support group services even after 
the employee returns to safety-sensitive 
duties? 

(a) As a SAP, if you believe that ongoing services (in 
addition to follow-up tests) are needed to assist an 
employee to maintain sobriety or abstinence from drug 
use after the employee resumes the performance of 
safety-sensitive duties, you must provide recommenda- 
tions for these services in your follow-up evaluation 
report (see §40.311(d)(10)). 

(b) As an employer receiving a recommendation for 
these services from a SAP, you may, as part of a return- 
to-duty agreement with the employee, require the em- 
ployee to participate in the recommended services. You 
may monitor and document the employee’s participation 

in the recommended services. You may also make use of 

SAP and employee assistance program (EAP) services 

in assisting and monitoring employees’ compliance with 

SAP recommendations. Nothing in this section permits 

an employer to fail to carry out its obligations with 

respect to follow-up testing (see §40.309). 

(c) As an employee, you are obligated to comply with 

the SAP’s recommendations for these services. If you 

fail or refuse to do so, you may be subject to disciplinary 

action by your employer. 

§40.305 How does the return-to-duty process 

conclude? 

(a) As the employer, if you decide that you want to 
permit the employee to return to the performance of 
safety-sensitive functions, you must ensure that the 
employee takes a return-to-duty test. This test cannot 
occur until after the SAP has determined that the em- 
ployee has successfully complied with prescribed edu- 
cation and/or treatment. The employee must have a 
negative drug test result and/or an alcohol test with an 
alcohol concentration of less than 0.02 before resuming 
performance of safety-sensitive duties. 

(b) As an employer, you must not return an employee 
to safety-sensitive duties until the employee meets the 
conditions of paragraph (a) of this section. However, you 
are not required to return an employee to safety- 

sensitive duties because the employee has met these 
conditions. That is a personnel decision that you have 
the discretion to make, subject to collective bargaining 
agreements or other legal requirements. 

(c) As aSAP or MRO, you must not make a “fitness for 
duty” determination as part of this re-evaluation unless 
required to do so under an applicable DOT agency 
regulation. It is the employer, rather than you, who 
must decide whether to put the employee back to work 
in a safety-sensitive position. 

§40.307 What is the SAP’s function in 
prescribing the employee’s follow-up tests? 

(a) As a SAP, for each employee who has committed a 
DOT drug or alcohol regulation violation, and who seeks 
to resume the performance of safety-sensitive functions, 
you must establish a written follow-up testing plan. You 
do not establish this plan until after you determine that 
the employee has successfully complied with your rec- 
ommendations for education and/or treatment. 

(b) You must present a copy of this plan directly to the 
DER (see §40.311(d)(9)). 

(c) You are the sole determiner of the number and 
frequency of follow-up tests and whether these tests will 
be for drugs, alcohol, or both, unless otherwise directed 
by the appropriate DOT agency regulation. For ex- 
ample, if the employee had a positive drug test, but your 
evaluation or the treatment program professionals de- 
termined that the employee had an alcohol problem as 
well, you should require that the employee have 
follow-up tests for both drugs and alcohol. 

(d) However, you must, at a minimum, direct that the 
employee be subject to six unannounced follow-up tests 
in the first 12 months of safety-sensitive duty following 
the employee’s return to safety-sensitive functions. 
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(1) You may require a greater number of follow-up 
tests during the first 12-month period of safety-sensitive 
duty (e.g., you may require one test a month during the 
12-month period; you may require two tests per month 
during the first 6-month period and one test per month 
during the final 6-month period). 

(2) You may also require follow-up tests during the 48 
months of safety-sensitive duty following this first 12- 
month period. 

(3) You are not to establish the actual dates for the 
follow-up tests you prescribe. The decision on specific 
dates to test is the employer’s. 

(4) As the employer, you must not impose additional 
testing requirements (e.g., under company authority) on 
Es employee that go beyond the SAP’s follow-up testing 
plan. 

(e) The requirements of the SAP’s follow-up testing 
plan “follow the employee” to subsequent employers or 
through breaks in service. 
Example 1 to Paragraph (e): The employee returns to 

duty with Employer A. Two months afterward, after 
completing the first two of six follow-up tests required 
by the SAP’s plan, the employee quits his job with 
Employer A and begins to work in a similar position for 
Employer B. The employee remains obligated to com- 
plete the four additional tests during the next 10 
months of safety-sensitive duty, and Employer B is 
responsible for ensuring that the employee does so. 
Employer B learns of this obligation through the inquiry 
it makes under §40.25. 

Example 2 to Paragraph (e): The employee returns to 
duty with Employer A. Three months later, after the 
employee completes the first two of six follow-up tests 
required by the SAP’s plan, Employer A lays the em- 
ployee off for economic or seasonal employment reasons. 
Four months later, Employer A recalls the employee. 
Employer A must ensure that the employee completes 
the remaining four follow-up tests during the next nine 
months. 

(f) As the SAP, you may modify the determinations 
you have made concerning follow-up tests. For example, 
even if you recommended follow-up testing beyond the 
first 12-months, you can terminate the testing require- 
ment at any time after the first year of testing. You must 
not, however, modify the requirement that the employee 

take at least six follow-up tests within the first 12 

months after returning to the performance of safety- 

sensitive functions. 

DOT Interpretations—$40.307 

Question: May an employer conduct follow-up testing un- 

der company authority that goes beyond the follow-up testing 

which the SAP determines necessary? 

Answer: 

¢ No. The regulation (at 40.307(d)(4)) and SAP guidelines 

state that employers must not impose additional testing 

requirements that go beyond the SAP’s follow-up testing 

plan. This includes additional testing requirements un- 

der company authority. 

e In addition to follow-up testing and random testing, an 

employer has other means available to ascertain an em- 

ployee’s alcohol- and drug-free performance and 

functions. 

° The employer can choose to monitor the employee’s 

§40.311 

compliance with the SAP’s recommendations for con- 
tinuing treatment and/or education as part of a return- 
to-duty agreement with the employee. 

2 The employer can conduct reasonable suspicion testing 
if the employee exhibits signs and symptoms of drug or 
alcohol use. 

° The employer can meet regularly with the employee to 
discuss the employee’s continuing sobriety and drug- 
free status. 

¢ The Department is not opposed to an employer discussing 
his or her desires for having more than the minimum rule 
requirement (i.e., 6 tests in the first year) for follow-up 
testing with SAPs they intend to utilize. 

§40.309 What are the employer’s responsibilities 
with respect to the SAP’s directions for follow- 
up tests? 

(a) As the employer, you must carry out the SAP’s 
follow-up testing requirements. You may not allow the 
employee to continue to perform safety-sensitive func- 
tions unless follow-up testing is conducted as directed 
by the SAP. 

(b) You should schedule follow-up tests on dates of 
your own choosing, but you must ensure that the tests 
are unannounced with no discernable pattern as to their 
timing, and that the employee is given no advance 
notice. 

(c) You cannot substitute any other tests (e.g., those 

carried out under the random testing program) con- 
ducted on the employee for this follow-up testing 
requirement. 

(d) You cannot count a follow-up test that has been 
cancelled as a completed test. A cancelled follow-up test 
must be recollected. 

§40.311 What are the requirements concerning 
SAP reports? 

(a) As the SAP conducting the required evaluations, 
you must send the written reports required by this 
section in writing directly to the DER and not to a third 
party or entity for forwarding to the DER (except as 
provided in §40.355(e)). You may, however, forward the 
document simultaneously to the DER and to a C/TPA. 

(b) As an employer, you must ensure that you receive 
SAP written reports directly from the SAP performing 
the evaluation and that no third party or entity changed 
the SAP’s report in any way. 

(c) The SAP’s written report, following an initial 
evaluation that determines what level of assistance is 
needed to address the employee’s drug and/or alcohol 
problems, must be on the SAP’s own letterhead (and not 
the letterhead of another service agent) signed and 
dated by the SAP, and must contain the following de- 
lineated items: 

(1) Employee’s name and SSN; 

(2) Employer’s name and address; 
(3) Reason for the assessment (specific violation of 

DOT regulations and violation date); 
(4) Date(s) of the assessment; 
(5) SAP’s education and/or treatment recommenda- 

tion; and 
(6) SAP’s telephone number. 
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(d) The SAP’s written report concerning a follow-up 

evaluation that determines the employee has demon- 

strated successful compliance must be on the SAP’s own 

letterhead (and not the letterhead of another service 
agent), signed by the SAP and dated, and must contain 
the following items: 

(1) Employee’s name and SSN; 
(2) Employer’s name and address; 
(3) Reason for the initial assessment (specific viola- 

tion of DOT regulations and violation date); 
(4) Date(s) of the initial assessment and synopsis of 

the treatment plan; 
(5) Name of practice(s) or service(s) providing the 

recommended education and/or treatment; 
(6) Inclusive dates of employee’s program participa- 

tion; 
(7) Clinical characterization of employee’s program 

participation; 
(8) SAP’s clinical determination as to whether the 

employee has demonstrated successful compliance; 
(9) Follow-up testing plan; 
(10) Employee’s continuing care needs with specific 

treatment, aftercare, and/or support group services rec- 
ommendations; and 

(11) SAP’s telephone number. 
(e) The SAP’s written report concerning a follow-up 

evaluation that determines the employee has not dem- 
onstrated successful compliance must be on the SAP’s 
own letterhead (and not the letterhead of another ser- 
vice agent), signed by the SAP and dated, and must 
contain the following items: 

(1) Employee’s name and SSN; 
(2) Employer’s name and address; 
(3) Reason for the initial assessment (specific DOT 

violation and date); 
(4) Date(s) of initial assessment and synopsis of treat- 

ment plan; 
(5) Name of practice(s) or service(s) providing the 

recommended education and/or treatment; 
(6) Inclusive dates of employee’s program participa- 

tion; 

(7) Clinical characterization of employee’s program 
participation; 

(8) Date(s) of the first follow-up evaluation; 
(9) Date(s) of any further follow-up evaluation the 

SAP has scheduled; 

(10) SAP’s clinical reasons for determining that the 
ones has not demonstrated successful compliance; 
an 

(11) SAP’s telephone number. 

(f) As a SAP, you must also provide these written 
reports directly to the employee if the employee has no 
current employer and to the gaining DOT regulated 
employer in the event the employee obtains another 
transportation industry safety-sensitive position. 

(g) As a SAP, you are to maintain copies of your 
reports to employers for 5 years, and your employee 
clinical records in accordance with Federal, state, and 
local laws regarding record maintenance, confidential- 
ity, and release of information. You must make these 
records available, on request, to DOT agency represen- 
tatives (e.g., inspectors conducting an audit or safety 
investigation) and representatives of the NTSB in an 
accident investigation. 

(h) As an employer, you must maintain your reports 

from SAPs for 5 years from the date you received them. 

DOT Interpretations—§40.311 

Question: What is meant by “SAP’s own letterhead?” 

Answer: 

¢ By “SAP’s own letterhead” we mean the letterhead the 

SAP uses in his or her daily counseling practice. 

If the SAP is in private practice, the SAP should use the 

letterhead of his or her practice. 

¢ If the SAP works as an employee assistance professional 
for an organization, the SAP should use the employee 
assistance program’s letterhead. 

e Ifthe SAP works for a community mental health service, 
the SAP should use the community mental health ser- 
vice’s letterhead. 

¢ The Department wants to avoid a SAP network provider 
requiring the SAP to use the provider’s letterhead rather 
than that of the SAP. 

¢ The Department wants to avoid another service agent 
contracting the SAP’s services to require the contracted 
SAP to use the service agent’s letterhead. 

¢ The Department wants to avoid any appearance that 
anyone changed the SAP’s recommendations or that the 
SAP’s report failed to go directly from the SAP to the 
employer. 

¢ The Department does not want the SAP to use a “fill-in- 
the-blanks”/“check-the-appropriate-boxes” type of pre- 
printed form, including any that are issued to the SAP by 
a SAP network provider, to which the network or SAP 
would affix the SAP’s letterhead information. 

e The SAP must generate and complete all information on 
the SAP report. 

§40.313 Where is other information on SAP 
functions and the return-to-duty process 
found in this regulation? 

You can find other information on the role and func- 
tions of SAPs in the following sections of this part: 

§40.3—Definition. 

§40.347—Service agent assistance with SAP-required 
follow-up testing. 

§40.355—Transmission of SAP reports. 

§40.329(c)—Making SAP reports available to employ- 
ees on request. 

Appendix E to Part 40—SAP Equivalency Require- 
ments for Certification Organizations. 

Subpart P—Confidentiality and 
Release of Information 

§40.321 What is the general confidentiality rule 
for drug and alcohol test information? 

Except as otherwise provided in this subpart, as a 
service agent or employer participating in the DOT drug 
or alcohol testing process, you are prohibited from re- 
leasing individual test results or medical information 
about an employee to third parties without the employ- 
ee’s specific written consent. 

(a) A “third party” is any person or organization to 
whom other subparts of this regulation do not explicitly 
authorize or require the transmission of information in 
the course of the drug or alcohol testing process. 
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_(b) “Specific written consent” means a statement 
signed by the employee that he or she agrees to the 
release of a particular piece of information to a particu- 
lar, explicitly identified, person or organization at a 
particular time. “Blanket releases,” in which an em- 
ployee agrees to a release of a category of information 
(e.g., all test results) or to release information to a 
category of parties (e.g., other employers who are mem- 
bers of a C/TPA, companies to which the employee may 
apply for employment), are prohibited under this part. 

§40.323 May program participants release drug 
or alcohol test information in connection with 
legal proceedings? 

(a) As an employer, you may release information per- 
taining to an employee’s drug or alcohol test without the 
employee’s consent in certain legal proceedings. 

(1) These proceedings include a lawsuit (e.g., a wrong- 
ful discharge action), grievance (e.g., an arbitration con- 
cerning disciplinary action taken by the employer), or 
administrative proceeding (e.g., an unemployment com- 
pensation hearing) brought by, or on behalf of, an em- 
ployee and resulting from a positive DOT drug or 
alcohol test or a refusal to test (including, but not 
limited to, adulterated or substituted test results). 

(2) These proceedings also include a criminal or civil 
action resulting from an employee’s performance of 
safety-sensitive duties, in which a court of competent 
jurisdiction determines that the drug or alcohol test 
information sought is relevant to the case and issues an 
order directing the employer to produce the 
information. For example, in personal injury litigation 
following a truck or bus collision, the court could deter- 
mine that a post-accident drug test result of an em- 
ployee is relevant to determining whether the driver or 
the driver’s employer was negligent. The employer is 
authorized to respond to the court’s order to produce the 
records. 

(b) In such a proceeding, you may release the infor- 
mation to the decisionmaker in the proceeding (e.g., the 
court in a lawsuit). You may release the information 
only with a binding stipulation that the decisionmaker 
to whom it is released will make it available only to 
parties to the proceeding. 

(c) If you are a service agent, and the employer re- 

quests its employee’s drug or alcohol testing information 

from you to use in a legal proceeding as authorized in 

paragraph (a) of this section (e.g., the laboratory’s data 

package), you must provide the requested information 

to the employer. 

(d) As an employer or service agent, you must imme- 

diately notify the employee in writing of any informa- 

tion you release under this section. 

§40.325 [Reserved] 

§40.327 When must the MRO report medical 

information gathered in the verification 

process? 

(a) As the MRO, you must, except as provided in 

paragraph (c) of this section, report drug test results 

and medical information you learned as part of the 

§40.329 

verification process to third parties without the employ- 
ee’s consent if you determine, in your reasonable medi- 
cal judgment, that: 

(1) The information is likely to result in the employee 
being determined to be medically unqualified under an 
applicable DOT agency regulation; or 

(2) The information indicates that continued perfor- 
mance by the employee of his or her safety-sensitive 
function is likely to pose a significant safety risk. 

(b) The third parties to whom you are authorized to 
provide information by this section include the em- 
ployer, a physician or other health care provider respon- 
sible for determining the medical qualifications of the 
employee under an applicable DOT agency safety regu- 
lation, a SAP evaluating the employee as part of the 
return to duty process (see §40.293(g)), a DOT agency, or 
the National Transportation Safety Board in the course 
of an accident investigation. 

(c) If the law of a foreign country (e.g., Canada) pro- 
hibits you from providing medical information to the 
employer, you may comply with that prohibition. 

DOT Interpretations—§40.327 

Question: If an MRO knows the identity of a physician 
responsible for determining whether a DOT-regulated em- 
ployee is physically qualified to perform safety-sensitive du- 
ties (e.g., under Federal Motor Carrier Safety Administration 
regulations for physical qualifications of motor carrier driv- 
ers) for another company, can the MRO report drug test result 
as well as medical information to that physician? 

Answer: 

e Under §40.327(a), an MRO must report drug test results 
and medical information to third parties without the 
employee’s consent, under certain circumstances spelled 
out in the rule. 

Under §40.327(b), a physician responsible for determin- 
ing the medical qualifications of an employee under an 
applicable DOT agency safety regulation is a party to 
whom the MRO is instructed to provide this information. 

Consequently, if an MRO knows the identity of such a 
physician — even if the physician performs this function 
for a different employer — the MRO would provide the 
information. The MRO is not required to affirmatively 
seek out such physicians, however. 

® 

§40.329 What information must laboratories, 
MROs, and other service agents release to 
employees? 

(a) As an MRO or service agent you must provide, 
within 10 business days of receiving a written request 
from an employee, copies of any records pertaining to 
the employee’s use of alcohol and/or drugs, including 
records of the employee’s DOT-mandated drug and/or 
alcohol tests. You may charge no more than the cost of 
preparation and reproduction for copies of these 
records. 

(b) As a laboratory, you must provide, within 10 busi- 
ness days of receiving a written request from an em- 
ployee, and made through the MRO, the records 
relating to the results of the employee’s drug test (i.e., 
laboratory report and data package). You may charge no 
more than the cost of preparation and reproduction for 

copies of these records. 
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(c) As a SAP, you must make available to an employee, 

on request, a copy of all SAP reports (see §40.311). 

However, you must redact follow-up testing information 
from the report before providing it to the employee. 

DOT Interpretations—$40.329 

Question: If an employee requests his/her records from the 
MRO, do these records include the MRO’s notes and com- 
ments or only copies of the CCF and laboratory result? 

Answer: 

¢ In general, the MRO should provide all records that are 
available related to that employee, to include written 
notes, checklists, or comments. All of this information 
was obtained from the employee or from appropriate 
individuals or organizations (with the employee’s autho- 
rization) or from documentation provided by the 
employee. 

Consistent with appropriate medical record constraints, 
the MRO may need to withhold or interpret sensitive 
medical, psychiatric, and mental health record 
information. 

e 

§40.331 To what additional parties must 
employers and service agents release 
information? 

As an employer or service agent you must release 
information under the following circumstances: 

(a) If you receive a specific, written consent from an 
employee authorizing the release of information about 
that employee’s drug or alcohol tests to an identified 
person, you must provide the information to the identi- 
fied person. For example, as an employer, when you 
receive a written request from a former employee to 
provide information to a subsequent employer, you must 
do so. In providing the information, you must comply 
with the terms of the employee’s consent. 

(b) If you are an employer, you must, upon request of 
DOT agency representatives, provide the following: 

(1) Access to your facilities used for this part and DOT 
agency drug and alcohol program functions. 

(2) All written, printed, and computer-based drug and 
alcohol program records and reports (including copies of 
name-specific records or reports), files, materials, data, 

documents/documentation, agreements, contracts, poli- 
cies, and statements that are required by this part and 
DOT agency regulations. You must provide this infor- 
mation at your principal place of business in the time 
required by the DOT agency. 

(3) All items in paragraph (b)(2) of this section must 
be easily accessible, legible, and provided in an orga- 
nized manner. If electronic records do not meet these 
standards, they must be converted to printed documen- 
tation that meets these standards. 

(c) If you are a service agent, you must, upon request 
of DOT agency representatives, provide the following: 

(1) Access to your facilities used for this part and DOT 
agency drug and alcohol program functions. 

(2) All written, printed, and computer-based drug and 
alcohol program records and reports (including copies of 
name-specific records or reports), files, materials, data, 
documents/documentation, agreements, contracts, poli- 
cies, and statements that are required by this part and 
DOT agency regulations. You must provide this infor- 

mation at your principal place of business in the time 

required by the DOT agency. 

(3) All items in paragraph (c)(2) of this section must be 

easily accessible, legible, and provided in an organized 

manner. If electronic records do not meet these stan- 

dards, they must be converted to printed documentation 

that meets these standards. 

(d) If requested by the National Transportation Safety 

Board as part of an accident investigation, you must 

provide information concerning post-accident tests ad- 

ministered after the accident. 

(e) If requested by a Federal, state or local safety 

agency with regulatory authority over you or the em- 

ployee, you must provide drug and alcohol test records 

concerning the employee. 
(f) Except as otherwise provided in this part, as a 

laboratory you must not release or provide a specimen 
or a part of a specimen to a requesting party, without 
first obtaining written consent from ODAPC. If a party 
seeks a court order directing you to release a specimen 
or part of a specimen contrary to any provision of this 
part, you must take necessary legal steps to contest the 

issuance of the order (e.g., seek to quash a subpoena, 
citing the requirements of §40.13). This part does not 
require you to disobey a court order, however. 

(g) Notwithstanding any other provision of this Part, 
as an employer of Commercial Motor Vehicle (CMV) 
drivers holding commercial driving licenses (CDLs) or 
as a third party administrator for owner-operator CMV 
drivers with CDLs, you are authorized to comply with 
State laws requiring you to provide to State CDL licens- 
ing authorities information about all violations of DOT 
drug and alcohol testing rules (including positive tests 
and refusals) by any CMV driver. holding a CDL. 

§40.333 What records must employers keep? 

(a) As an employer, you must keep the following re- 
cords for the following periods of time: 

(1) You must keep the following records for five years: 
(i) Records of alcohol test results indicating an alcohol 

concentration of 0.02 or greater; 

(ii) Records of verified positive drug test results; 
(iii) Documentation of refusals to take required alco- 

hol and/or drug tests (including substituted or adulter- 
ated drug test results); 

(iv) SAP reports; and 

(v) All follow-up tests and schedules for follow-up 
tests. 

(2) You must keep records for three years of informa- 
tion obtained from previous employers under $40.25 
concerning drug and alcohol test results of employees. 

(3) You must keep records of the inspection, mainte- 
nance, and calibration of EBTs, for two years. 

(4) You must keep records of negative and cancelled 
drug test results and alcohol test results with a concen- 
tration of less than 0.02 for one year. 

(b) You do not have to keep records related to a 
program requirement that does not apply to you (e.g., a 
maritime employer who does not have a DOT-mandated 
random alcohol testing program need not maintain ran- 
dom alcohol testing records). 



(c) You must maintain the records in a location with 
controlled access. 

(d) A service agent may maintain these records for 
you. However, you must ensure that you can produce 
these records at your principal place of business in the 
time required by the DOT agency. For example, as a 
motor carrier, when an FMCSA inspector requests your 
records, you must ensure that you can provide them 
within two business days. 

(e) If you store records electronically, where permitted 
by this part, you must ensure that the records are easily 
accessible, legible, and formatted and stored in an or- 
ganized manner. If electronic records do not meet these 
criteria, you must convert them to printed documenta- 
tion in a rapid and readily auditable manner, at the 
request of DOT agency personnel. 

DOT Interpretations—§40.333 

Question: What are the retention requirements for blind 
specimens and records of blind specimen tests? 

Answer: 

e Laboratories, employers and other parties required to 
retain specimens and records of tests should retain blind 
specimens and records of blind specimen tests in exactly 
the same way and for the same periods of time as they do 
actual employee specimens and test records. 

For example, an employer would keep a record of a blind 
positive test for five years and a blind negative test for 
two years. 

e Laboratories would keep blind specimens for negatives in 
accordance with their SOPs and non-negatives for one 
year. 

Question: When records are stored and transferred elec- 
tronically, how should they be made available to DOT repre- 
sentatives? 

Answer: 

¢ The obligations of employers and service agents to make 
records available expeditiously to DOT representatives 
apply regardless of how the records are maintained. 

e All records must be easily and quickly accessible, legible, 
and formatted and stored in a well-organized and orderly 
way. 

If electronic records do not meet these criteria, then the 
employer or service agent must convert them to printed 
documentation in a rapid and readily auditable way. 

Subpart Q—Roles and 

Responsibilities of Service Agents 

§40.341 Must service agents comply with DOT 

drug and alcohol testing requirements? 

(a) As a service agent, the services you provide to 

transportation employers must meet the requirements 

of this part and the DOT agency drug and alcohol 

testing regulations. 

(b) If you do not comply, DOT may take action under 

the Public Interest Exclusions procedures of this part 

(see Subpart R of this part) or applicable provisions of 

other DOT agency regulations. 

§40.347 

§40.343 What tasks may a service agent perform 
for an employer? 

As a service agent, you may perform for employers the 
tasks needed to comply with DOT agency drug and 
alcohol testing regulations, subject to the requirements 
and limitations of this part. 

§40.345 In what circumstances may a C/TPA act 
as an intermediary in the transmission of 
drug and alcohol testing information to 
employers? 

(a) As a C/TPA or other service agent, you may act as 
an intermediary in the transmission of drug and alcohol 
testing information in the circumstances specified in 
this section only if the employer chooses to have you do 
so. Each employer makes the decision about whether to 
receive some or all of this information from you, acting 
as an intermediary, rather than directly from the ser- 
vice agent who originates the information (e.g., an MRO 
or BAT). 

(b) The specific provisions of this part concerning 
which you may act as an intermediary are listed in 
Appendix F to this part. These are the only situations in 
which you may act as an intermediary. You are prohib- 
ited from doing so in all other situations. 

(c) In every case, you must ensure that, in transmit- 
ting information to employers, you meet all require- 
ments (e.g., concerning confidentiality and timing) that 
would apply if the service agent originating the infor- 
mation (e.g., an MRO or collector) sent the information 
directly to the employer. For example, if you transmit 
drug testing results from MROs to DERs, you must 
transmit each drug test result to the DER in compliance 
with the MRO requirements set forth in §40.167. 

DOT Interpretations—§40.345 

Question: How should the employer’s decision to have a 
C/TPA act as intermediary in the handling of drug test results 
be documented? 

Answer: 

e When an employer chooses to use the C/TPA as the 
intermediary in the transmission of the MRO’s verified 
drug test results, this decision should be communicated 
from the employer to the MRO and the C/TPA. 

We advise the MRO to obtain some documentation of the 
employer’s decision prior to sending results through the 
C/TPA. 

¢ Documentation could be in the form of a letter, an email, 
or record of a telephone conversation with the employer. 

¢ DOT also recommends that MROs maintain listings of 
the names, addresses, and phone numbers of C/TPA 

points of contact. 

§40.347 What functions may C/TPAs perform 
with respect to administering testing? 

As a C/TPA, except as otherwise specified in this part, 
you may perform the following functions for employers 
concerning random selection and other selections for 

testing. 
(a) You may operate random testing programs for 

employers and may assist (i.e., through contracting with 

laboratories or collection sites, conducting collections) 

ay 2, een 



§40.349 

employers with other types of testing (e.g., pre- 

employment, post-accident, reasonable suspicion, 

return-to-duty, and follow-up). 
(b) You may combine employees from more than one 

employer or one transportation industry in a random 

pool if permitted by all the DOT agency drug and alcohol 
testing regulations involved. 

(1) If you combine employees from more than one 
transportation industry, you must ensure that the ran- 
dom testing rate is at least equal to the highest rate 
required by each DOT agency. 

(2) Employees not covered by DOT agency regulations 
may not be part of the same random pool with DOT 
covered employees. 

(c) You may assist employers in ensuring that 
follow-up testing is conducted in accordance with the 
plan established by the SAP. However, neither you nor 
the employer are permitted to randomly select employ- 
ees from a “follow-up pool” for follow-up testing. 

§40.349 What records may a service agent 
receive and maintain? 

(a) Except where otherwise specified in this part, as a 
service agent you may receive and maintain all records 
concerning DOT drug and alcohol testing programs, 
including positive, negative, and refusal to test indi- 
vidual test results. You do not need the employee’s 
consent to receive and maintain these records. 

(b) You may maintain all information needed for op- 
erating a drug/alcohol program (e.g., CCFs, ATFs, 
names of employees in random pools, random selection 
lists, copies of notices to employers of selected employ- 
ees) on behalf of an employer. 

(c) If a service agent originating drug or alcohol test- 
ing information, such as an MRO or BAT, sends the 
information directly to the DER, he or she may also 
provide the information simultaneously to you, as a 
C/TPA or other service agent who maintains this infor- 
mation for the employer. 

(d) If you are serving as an intermediary in transmit- 
ting information that is required to be provided to the 
employer, you must ensure that it reaches the employer 
in the same time periods required elsewhere in this 
part. 

(e) You must ensure that you can make available to 
the employer within two business days any information 
the employer is asked to produce by a DOT agency 
representative. 

(f) On request of an employer, you must, at any time 
on the request of an employer, transfer immediately all 
records pertaining to the employer and its employees to 
the employer or to any other service agent the employer 
designates. You must carry out this transfer as soon as 
the employer requests it. You are not required to obtain 
employee consent for this transfer. You must not charge 
more than your reasonable administrative costs for con- 
ducting this transfer. You may not charge a fee for the 
release of these records. 

(g) If you are planning to go out of business or your 
organization will be bought by or merged with another 
organization, you must immediately notify all employ- 
ers and offer to transfer all records pertaining to the 

employer and its employees to the employer or to any 

other service agent the employer designates. You must 

carry out this transfer as soon as the employer requests 

it. You are not required to obtain employee consent for 

this transfer. You must not charge more than your 

reasonable administrative costs for conducting this 

transfer. You may not charge a fee for the release of 

these records. 

§40.351 What confidentiality requirements apply 

to service agents? 

Except where otherwise specified in this part, as a 

service agent the following confidentiality requirements 

apply to you: 
(a) When you receive or maintain confidential infor- 

mation about employees (e.g., individual test results), 
you must follow the same confidentiality regulations as 
the employer with respect to the use and release of this 

information. 
(b) You must follow all confidentiality and records 

retention requirements applicable to employers. 
(c) You may not provide individual test results or 

other confidential information to another employer 
without a specific, written consent from the employee. 
For example, suppose you are a C/TPA that has employ- 
ers X and Y as clients. Employee Jones works for X, and 
you maintain Jones’ drug and alcohol test for X. Jones 
wants to change jobs and work for Y. You may not inform 
Y of the result of a test conducted for X without having 
a specific, written consent from Jones. Likewise, you 
may not provide this information to employer Z, who is 
not a C/TPA member, without this consent. 

(d) You must not use blanket consent forms authoriz- 
ing the release of employee testing information. 

(e) You must establish adequate confidentiality and 
security measures to ensure that confidential employee 
records are not available to unauthorized persons. This 
includes protecting the physical security of records, ac- 
cess controls, and computer security measures to safe- 

guard confidential data in electronic data bases. 

§40.353 What principles govern the interaction 
between MROs and other service agents? 

As a service agent other than an MRO (e.g., a C/TPA), 

the following principles govern your interaction with 
MROs: 

(a) You may provide MRO services to employers, di- 
rectly or through contract, if you meet all applicable 
provisions of this part. 

(b) If you employ or contract for an MRO, the MRO 
must perform duties independently and confidentially. 
When you have a relationship with an MRO, you must 
structure the relationship to ensure that this indepen- 
dence and confidentiality are not compromised. Specific 
means (including both physical and operational mea- 
sures, as appropriate) to separate MRO functions and 
other service agent functions are essential. 

(c) Only your staff who are actually under the day-to- 
day supervision and control of an MRO with respect to 
MRO functions may perform these functions. This does 
not mean that those staff may not perform other func- 
tions at other times. However, the designation of your 
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staff to perform MRO functions under MRO supervision 
must be limited and not used as a subterfuge to circum- 
vent confidentiality and other requirements of this part 
and DOT agency regulations. You must ensure that 
MRO staff operate under controls sufficient to ensure 
that the independence and confidentiality of the MRO 
process are not compromised. 

(d) Like other MROs, an MRO you employ or contract 
with must personally conduct verification interviews 
with employees and must personally make all verifica- 
tion decisions. Consequently, your staff cannot perform 
these functions. 

§40.355 What limitations apply to the activities 
of service agents? 

As a service agent, you are subject to the following 
limitations concerning your activities in the DOT drug 
and alcohol testing program. 

(a) You must not require an employee to sign a con- 
sent, release, waiver of liability, or indemnification 
agreement with respect to any part of the drug or 
alcohol testing process covered by this part (including, 
but not limited to, collections, laboratory testing, MRO, 

and SAP services). No one may do so on behalf of a 
service agent. 

(b) You must not act as an intermediary in the trans- 
mission of drug test results from the laboratory to the 
MRO. That is, the laboratory may not send results to 
you, with you in turn sending them to the MRO for 
verification. For example, a practice in which the labo- 
ratory transmits results to your computer system, and 
you then assign the results to a particular MRO, is not 
permitted. 

(c) You must not transmit drug test results directly 
from the laboratory to the employer (by electronic or 
other means) or to a service agent who forwards them to 
the employer. All confirmed laboratory results must be 
processed by the MRO before they are released to any 
other party. 

(d) You must not act as an intermediary in the trans- 
mission of alcohol test results of 0.02 or higher from the 

STT or BAT to the DER. 
(e) Except as provided in paragraph (f) of this section, 

you must not act as an intermediary in the transmission 
of individual SAP reports to the actual employer. That 
is, the SAP may not send such reports to you, with you 

in turn sending them to the actual employer. However, 

you may maintain individual SAP summary reports and 

follow-up testing plans after they are sent to the DER, 

and the SAP may transmit such reports to you simul- 

taneously with sending them to the DER. 

(f) As an exception to paragraph (e) of this section, you 

may act as an intermediary in the transmission of SAP 

report from the SAP to an owner-operator or other 

self-employed individual. 

(g) Except as provided in paragraph (h) of this section, 

you must not make decisions to test an employee based 

upon reasonable suspicion, post-accident, return-to- 

duty, and follow-up determination criteria. These are 

duties the actual employer cannot delegate to a C/TPA. 

You may, however, provide advice and information to 

§40.355 

employers regarding these testing issues and how the 
employer should schedule required testing. 

(h) As an exception to paragraph (g) of this section, 
you may make decisions to test an employee based upon 
reasonable suspicion, post-accident, return-to-duty, and 
follow-up determination criteria with respect to an 
owner-operator or other self-employed individual. 

(i) Except as provided in paragraph (j) of this section, 
you must not make a determination that an employee 
has refused a drug or alcohol test. This is a non- 
delegable duty of the actual employer. You may, how- 
ever, provide advice and information to employers 
regarding refusal-to-test issues. 

(j) As an exception to paragraph (i) of this section, you 
may make a determination that an employee has re- 
fused a drug or alcohol test, if: 

(1) You schedule a required test for an owner-operator 
or other self-employed individual, and the individual 
fails to appear for the test without a legitimate reason; 
or 

(2) As an MRO, you determine that an individual has 
refused to test on the basis of adulteration or 
substitution. 

(k) You must not act as a DER. For example, while you 
may be responsible for transmitting information to the 
employer about test results, you must not act on behalf 
of the employer in actions to remove employees from 
safety-sensitive duties. 

(1) In transmitting documents to laboratories, you 
must ensure that you send to the laboratory that con- 
ducts testing only Copy 1 of the CCF. You must not 
transmit other copies of the CCF or any ATFs to the 
laboratory. 

(m) You must not impose conditions or requirements 
on employers that DOT regulations do not authorize. 
For example, as a C/TPA serving employers in the pipe- 
line or motor carrier industry, you must not require 
employers to have provisions in their DOT plans that 
PHMSA or FMCSA regulations do not require. 

(n) You must not intentionally delay the transmission 
of drug or alcohol testing-related documents concerning 
actions you have performed, because of a payment dis- 
pute or other reasons. 
Example 1 to Paragraph (n): A laboratory that has 

tested a specimen must not delay transmitting the docu- 
mentation of the test result to an MRO because of a 
billing or payment dispute with the MRO or a C/TPA. 
Example 2 to Paragraph (n): An MRO or SAP who has 

interviewed an employee must not delay sending a veri- 
fied test result or SAP report to the employer because of 
such a dispute with the employer or employee. 
Example 3 to Paragraph (n): A collector who has 

performed a urine specimen collection must not delay 
sending the drug specimen and CCF to the laboratory 
because of a payment or other dispute with the labora- 
tory or a C/TPA. 
Example 4 to Paragraph (n): A BAT who has con- 

ducted an alcohol test must not delay sending test result 
information to an employer or C/TPA because of a pay- 
ment or other dispute with the employer or C/TPA. 

(0) While you must follow the DOT agency regula- 
tions, the actual employer remains accountable to DOT 
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for compliance, and your failure to implement any as- 

pect of the program as required in this part and other 

applicable DOT agency regulations makes the employer 

subject to enforcement action by the Department. 

[75 FR 59108, Sept. 27, 2010] 

Subpart R—Public Interest 
Exclusions 

§40.361 What is the purpose of a public interest 
exclusion (PIE)? 

(a) To protect the public interest, including protecting 
transportation employers and employees from serious 
noncompliance with DOT drug and alcohol testing 
rules, the Department’s policy is to ensure that employ- 
ers conduct business only with responsible service 
agents. 

(b) The Department therefore uses PIEs to exclude 
from participation in DOT’s drug and alcohol testing 
program any service agent who, by serious noncompli- 
ance with this part or other DOT agency drug and 
alcohol testing regulations, has shown that it is not 
currently acting in a responsible manner. 

(c) A PIE is a serious action that the Department 
takes only to protect the public interest. We intend to 
use PIEs only to remedy situations of serious 
noncompliance. PIEs are not used for the purpose of 
punishment. 

(d) Nothing in this subpart precludes a DOT agency or 
the Inspector General from taking other action autho- 
rized by its regulations with respect to service agents or 
employers that violate its regulations. 

§40.363 On what basis may the Department issue 
a PIE? 

(a) If you are a service agent, the Department may 
issue a PIE concerning you if we determine that you 
have failed or refused to provide drug or alcohol testing 
services consistent with the requirements of this part or 
a DOT agency drug and alcohol regulation. 

(b) The Department also may issue a PIE if you have 
failed to cooperate with DOT agency representatives 
concerning inspections, complaint investigations, com- 
pliance and enforcement reviews, or requests for docu- 
ments and other information about compliance with 
this part or DOT agency drug and alcohol regulations. 

§40.365 What is the Department’s policy 
concerning starting a PIE proceeding? 

(a) It is the Department’s policy to start a PIE pro- 
ceeding only in cases of serious, uncorrected noncompli- 
ance with the provisions of this part, affecting such 
matters as safety, the outcomes of test results, privacy 
and confidentiality, due process and fairness for employ- 
ees, the honesty and integrity of the testing program, 
and cooperation with or provision of information to DOT 
agency representatives. 

(b) The following are examples of the kinds of serious 
noncompliance that, as a matter of policy, the Depart- 
ment views as appropriate grounds for starting a PIE 
proceeding. These examples are not intended to be an 

exhaustive or exclusive list of the grounds for starting a 

PIE proceeding. We intend them to illustrate the level of 

seriousness that the Department believes supports 

starting a PIE proceeding. The examples follow: 

(1) For an MRO, verifying tests positive without in- 

terviewing the employees as required by this part or 

providing MRO services without meeting the qualifica- 

tions for an MRO required by this part; 

(2) For a laboratory, refusing to provide information to 

the Department, an employer, or an employee as re- 

quired by this part; failing or refusing to conduct a 

validity testing program when required by this part; or 

a pattern or practice of testing errors that result in the 

cancellation of tests. (As a general matter of policy, the 

Department does not intend to initiate a PIE proceeding 

concerning a laboratory with respect to matters on 
which HHS initiates certification actions under its labo- 

ratory guidelines. ); 

(3) For a collector, a pattern or practice of directly 

observing collections when doing so is unauthorized, or 
failing or refusing to directly observe collections when 

doing so is mandatory; 
(4) For collectors, BATs, or STTs, a pattern or practice 

of using forms, testing equipment, or collection kits that 
do not meet the standards in this part; 

(5) For a collector, BAT, or STT, a pattern or practice 

of “fatal flaws” or other significant uncorrected errors in 
the collection process; 

(6) For a laboratory, MRO or C/TPA, failing or refus- 
ing to report tests results as required by this part or 
DOT agency regulations; 

(7) For a laboratory, falsifying, concealing, or destroy- 
ing documentation concerning any part of the drug 
testing process, including, but not limited to, documents 
in a “litigation package’; 

(8) For SAPs, providing SAP services while not meet- 
ing SAP qualifications required by this part or perform- 
ing evaluations without face-to-face interviews; 

(9) For any service agent, maintaining a relationship 
with another party that constitutes a conflict of interest 
under this part (e.g., a laboratory that derives a finan- 
cial benefit from having an employer use a specific 
MRO); 

(10) For any service agent, representing falsely that 
the service agent or its activities is approved or certified 
by the Department or a DOT agency; 

(11) For any service agent, disclosing an employee’s 
test result information to any party this part or a DOT 
agency regulation does not authorize, including by ob- 
taining a “blanket” consent from employees or by creat- 
ing a data base from which employers or others can 
retrieve an employee’s DOT test results without the 
specific consent of the employee; 

(12) For any service agent, interfering or attempting 
to interfere with the ability of an MRO to communicate 
with the Department, or retaliating against an MRO for 
communicating with the Department; 

(13) For any service agent, directing or recommending 
that an employer fail or refuse to implement any provi- 
sion of this part; or 
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(14) With respect to noncompliance with a DOT 
agency regulation, conduct that affects important pro- 
visions of Department-wide concern (e.g., failure to 
properly conduct the selection process for random 
testing). 

$40.367 Who initiates a PIE proceeding? 
The following DOT officials may initiate a PIE pro- 

ceeding: 
(a) The drug and alcohol program manager of a DOT 

agency; 
(b) An official of ODAPC, other than the Director; or 
(c) The designee of any of these officials. 

§40.369 What is the discretion of an initiating 
official in starting a PIE proceeding? 

(a) Initiating officials have broad discretion in decid- 
ing whether to start a PIE proceeding. 

(b) In exercising this discretion, the initiating official 
must consider the Department’s policy regarding the 
seriousness of the service agent’s conduct (see §40.365) 
and all information he or she has obtained to this point 
concerning the facts of the case. The initiating official 
may also consider the availability of the resources 
needed to pursue a PIE proceeding. 

(c) A decision not to initiate a PIE proceeding does not 
necessarily mean that the Department regards a service 
agent as being in compliance or that the Department 
may not use other applicable remedies in a situation of 
noncompliance. 

§40.371 On what information does an initiating 
official rely in deciding whether to start a PIE 
proceeding? 

(a) An initiating official may rely on credible informa- 
tion from any source as the basis for starting a PIE 
proceeding. 

(b) Before sending a correction notice (see §40.373), 

the initiating official informally contacts the service 
agent to determine if there is any information that may 
affect the initiating official’s determination about 
whether it is necessary to send a correction notice. The 
initiating official may take any information resulting 
from this contact into account in determining whether 
to proceed under this subpart. 

§40.373 Before starting a PIE proceeding, does 
the initiating official give the service agent an 
opportunity to correct problems? 

(a) If you are a service agent, the initiating official 

must send you a correction notice before starting a PIE 

proceeding. 

(b) The correction notice identifies the specific areas 

in which you must come into compliance in order to 

avoid being subject to a PIE proceeding. 

(c) If you make and document changes needed to come 

into compliance in the areas listed in the correction 

notice to the satisfaction of the initiating official within 

60 days of the date you receive the notice, the initiating 

official does not start a PIE proceeding. The initiating 

official may conduct appropriate fact finding to verify 

that you have made and maintained satisfactory 
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corrections. When he or she is satisfied that you are in 
compliance, the initiating official sends you a notice that 
the matter is concluded. 

§40.375 How does the initiating official start a 
PIE proceeding? 

(a) As a service agent, if your compliance matter is not 
correctable (see §40.373(a)), or if have not resolved com- 

pliance matters as provided in §40.373(c), the initiating 
official starts a PIE proceeding by sending you a notice 
of proposed exclusion (NOPE). The NOPE contains the 
initiating official’s recommendations concerning the is- 

suance of a PIE, but it is not a decision by the Depart- 
ment to issue a PIE. 

(b) The NOPE includes the following information: 

(1) A statement that the initiating official is recom- 
mending that the Department issue a PIE concerning 

you; 
(2) The factual basis for the initiating official’s belief 

that you are not providing drug and/or alcohol testing 
services to DOT-regulated employers consistent with 
the requirements of this part or are in serious noncom- 
pliance with a DOT agency drug and alcohol regulation; 

(3) The factual basis for the initiating official’s belief 
that your noncompliance has not been or cannot be 
corrected; 

(4) The initiating official’s recommendation for the 
scope of the PIE; 

(5) The initiating official’s recommendation for the 
duration of the PIE; and 

(6) A statement that you may contest the issuance of 
the proposed PIE, as provided in §40.379. 

(c) The initiating official sends a copy of the NOPE to 
the ODAPC Director at the same time he or she sends 
the NOPE to you. 

§$40.377 Who decides whether to issue a PIE? 

(a) The ODAPC Director, or his or her designee, de- 

cides whether to issue a PIE. If a designee is acting as 
the decisionmaker, all references in this subpart to the 
Director refer to the designee. 

(b) To ensure his or her impartiality, the Director 
plays no role in the initiating official’s determination 
about whether to start a PIE proceeding. 

(c) There is a “firewall” between the initiating official 
and the Director. This means that the initiating official 
and the Director are prohibited from having any discus- 
sion, contact, or exchange of information with one an- 
other about the matter, except for documents and 
discussions that are part of the record of the proceeding. 

§40.379 How do you contest the issuance of a 
PIE? 

(a) If you receive a NOPE, you may contest the issu- 
ance of the PIE. 

(b) If you want to contest the proposed PIE, you must 
provide the Director information and argument in op- 
position to the proposed PIE in writing, in person, 
and/or through a representative. To contest the pro- 
posed PIE, you must take one or more of the steps listed 
in this paragraph (b) within 30 days after you receive 

the NOPE. 
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(1) You may request that the Director dismiss the 

proposed PIE without further proceedings, on the basis 

that it does not concern serious noncompliance with this 
part or DOT agency regulations, consistent with the 
Department’s policy as stated in §40.365. 

(2) You may present written information and argu- 

ments, consistent with the provisions of §40.381, con- 

testing the proposed PIE. 
(3) You may arrange with the Director for an informal 

meeting to present your information and arguments. 
(c) If you do not take any of the actions listed in 

paragraph (b) of this section within 30 days after you 
receive the NOPE, the matter proceeds as an uncon- 
tested case. In this event, the Director makes his or her 
decision based on the record provided by the initiating 
official (i.e., the NOPE and any supporting information 
or testimony) and any additional information the Direc- 

tor obtains. 

§40.381 What information do you present to 
contest the proposed issuance of a PIE? 

(a) As a service agent who wants to contest a proposed 
PIE, you must present at least the following information 
to the Director: 

(1) Specific facts that contradict the statements con- 
tained in the NOPE (see §40.375(b)(2) and (3)). A gen- 

eral denial is insufficient to raise a genuine dispute over 
facts material to the issuance of a PIE; 

(2) Identification of any existing, proposed or prior 
PIE; and 

(3) Identification of your affiliates, if any. 
(b) You may provide any information and arguments 

you wish concerning the proposed issuance, scope and 
duration of the PIE (see §40.375(b)(4) and (5)). 

(c) You may provide any additional relevant informa- 
tion or arguments concerning any of the issues in the 
matter. 

§40.383 What procedures apply if you contest 
the issuance of a PIE? 

(a) DOT conducts PIE proceedings in a fair and infor- 
mal manner. The Director may use flexible procedures 
to allow you to present matters in opposition. The Di- 
rector is not required to follow formal rules of evidence 
or procedure in creating the record of the proceeding. 

(b) The Director will consider any information or 
argument he or she determines to be relevant to the 
decision on the matter. 

(c) You may submit any documentary evidence you 
want the Director to consider. In addition, if you have 
arranged an informal meeting with the Director, you 
may present witnesses and confront any person the 
initiating official presents as a witness against you. 

(d) In cases where there are material factual issues in 
dispute, the Director or his or her designee may conduct 
additional fact-finding. 

(e) If you have arranged a meeting with the Director, 
the Director will make a transcribed record of the meet- 
ing available to you on your request. You must pay the 
cost of transcribing and copying the meeting record. 

§40.385 Who bears the burden of proof in a PIE 

proceeding? 

(a) As the proponent of issuing a PIE, the initiating 

official bears the burden of proof. 

(b) This burden is to demonstrate, by a preponderance 

of the evidence, that the service agent was in serious 

noncompliance with the requirements of this part for 

drug and/or alcohol testing-related services or with the 

requirements of another DOT agency drug and alcohol 

testing regulation. 

§40.387 What matters does the Director decide 
concerning a proposed PIE? 

(a) Following the service agent’s response (see §40. 
379(b)) or, if no response is received, after 30 days have 
passed from the date on which the service agent re- 
ceived the NOPE, the Director may take one of the 

following steps: 
(1) In response to a request from the service agent (see 

§40.379(b)(1)) or on his or her own motion, the Director 
may dismiss a PIE proceeding if he or she determines 
that it does not concern serious noncompliance with this 
part or DOT agency regulations, consistent with the 
Department’s policy as stated in §40.365. 

(i) If the Director dismisses a proposed PIE under this 
paragraph (a), the action is closed with respect to the 
noncompliance alleged in the NOPE. 

(ii) The Department may initiate a new PIE proceed- 
ing against you on the basis of different or subsequent 
conduct that is in noncompliance with this part or other 
DOT drug and alcohol testing rules. 

(2) If the Director determines that the initiating offi- 
cial’s submission does not have complete information 
needed for a decision, the Director may remand the 
matter to the initiating official. The initiating official 
may resubmit the matter to the Director when the 
needed information is complete. If the basis for the 
proposed PIE has changed, the initiating official must 
send an amended NOPE to the service agent. 

(b) The Director makes determinations concerning 
the following matters in any PIE proceeding that he or 
she decides on the merits: 

(1) Any material facts that are in dispute; 

(2) Whether the facts support issuing a PIE; 
(3) The scope of any PIF that is issued; and 
(4) The duration of any PIE that is issued. 

§40.389 What factors may the Director consider? 

This section lists examples of the kind of mitigating 
and aggravating factors that the Director may consider 
in determining whether to issue a PIE concerning you, 
as well as the scope and duration of a PIE. This list is 
not exhaustive or exclusive. The Director may consider 
other factors if appropriate in the circumstances of a 
particular case. The list of examples follows: 

(a) The actual or potential harm that results or may 
result from your noncompliance; 

(b) The frequency of incidents and/or duration of the 
noncompliance; 

(c) Whether there is a pattern or prior history of 
noncompliance; 
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(d) Whether the noncompliance was pervasive within 
your organization, including such factors as the follow- 
ing: 

(1) Whether and to what extent your organization 
planned, initiated, or carried out the noncompliance; 

(2) The positions held by individuals involved in the 
noncompliance, and whether your principals tolerated 
their noncompliance; and 

(3) Whether you had effective standards of conduct 
and control systems (both with respect to your own 
organization and any contractors or affiliates) at the 
time the noncompliance occurred; 

(e) Whether you have demonstrated an appropriate 
compliance disposition, including such factors as the 
following: 

(1) Whether you have accepted responsibility for the 
noncompliance and recognize the seriousness of the 
conduct that led to the cause for issuance of the PIE; 

(2) Whether you have cooperated fully with the De- 
partment during the investigation. The Director may 
consider when the cooperation began and whether you 
disclosed all pertinent information known to you; 

(3) Whether you have fully investigated the circum- 
stances of the noncompliance forming the basis for the 
PIE and, if so, have made the result of the investigation 
available to the Director; 

(4) Whether you have taken appropriate disciplinary 
action against the individuals responsible for the activ- 
ity that constitutes the grounds for issuance of the PIE; 
and 

(5) Whether your organization has taken appropriate 
corrective actions or remedial measures, including 
implementing actions to prevent recurrence; 

(f) With respect to noncompliance with a DOT agency 
regulation, the degree to which the noncompliance af- 
fects matters common to the DOT drug and alcohol 
testing program; 

(g) Other factors appropriate to the circumstances of 

the case. 

§40.391 What is the scope of a PIE? 

(a) The scope of a PIE is the Department’s determi- 
nation about the divisions, organizational elements, 

types of services, affiliates, and/or individuals (including 
direct employees of a service agent and its contractors) 
to which a PIE applies. 

(b) If, as a service agent, the Department issues a PIE 

concerning you, the PIE applies to all your divisions, 

organizational elements, and types of services that are 

involved with or affected by the noncompliance that 

forms the factual basis for issuing the PIE. 

(c) In the NOPE (see §40.375(b)(4)), the initiating 

official sets forth his or her recommendation for the 

scope of the PIE. The proposed scope of the PIE is one of 

the elements of the proceeding that the service agent 

may contest (see §40.381(b)) and about which the Di- 

rector makes a decision (see §40.387(b)(3)). 

(d) In recommending and deciding the scope of the 

PIE, the initiating official and Director, respectively, 

must take into account the provisions of paragraphs (e) 

through (j) of this section. 
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(e) The pervasiveness of the noncompliance within a 
service agent’s organization (see §40.389(d)) is an im- 
portant consideration in determining the scope of a PIE. 
The appropriate scope of a PIE grows broader as the 
pervasiveness of the noncompliance increases. 

(f) The application of a PIE is not limited to the 
specific location or employer at which the conduct that 
forms the factual basis for issuing the PIE was 
discovered. 

(g) A PIE applies to your affiliates, if the affiliate is 
involved with or affected by the conduct that forms the 
factual basis for issuing the PIE. 

(h) A PIE applies to individuals who are officers, 
employees, directors, shareholders, partners, or other 
individuals associated with your organization in the 
following circumstances: 

(1) Conduct forming any part of the factual basis of 
the PIE occurred in connection with the individual’s 
performance of duties by or on behalf of your organiza- 
tion; or 

(2) The individual knew of, had reason to know of, 
approved, or acquiesced in such conduct. The individu- 
al’s acceptance of benefits derived from such conduct is 
evidence of such knowledge, acquiescence, or approval. 

(i) If a contractor to your organization is solely re- 
sponsible for the conduct that forms the factual basis for 
a PIE, the PIE does not apply to the service agent itself 
unless the service agent knew or should have known 
about the conduct and did not take action to correct it. 

(j) PIKs do not apply to drug and alcohol testing that 
DOT does not regulate. 

(k) The following examples illustrate how the Depart- 
ment intends the provisions of this section to work: 
Example 1 to $40.391. Service Agent P provides a 

variety of drug testing services. P’s SAP services are 
involved in a serious violation of this Part 40. However, 
P’s other services fully comply with this part, and P’s 
overall management did not plan or concur in the non- 
compliance, which in fact was contrary to P’s articulated 
standards. Because the noncompliance was isolated in 
one area of the organization’s activities, and did not 
pervade the entire organization, the scope of the PIE 
could be limited to SAP services. 
Example 2 to $40.391. Service Agent Q provides a 

similar variety of services. The conduct forming the 
factual basis for a PIE concerns collections for a transit 
authority. As in Example 1, the noncompliance is not 
pervasive throughout Q’s organization. The PIE would 
apply to collections at all locations served by Q, not just 
the particular transit authority or not just in the state 
in which the transit authority is located. 
Example 3 to $40.391. Service Agent R provides a 

similar array of services. One or more of the following 
problems exists: R’s activities in several areas— 
collections, MROs, SAPs, protecting the confidentiality 
of information—are involved in serious noncompliance; 
DOT determines that R’s management knew or should 

have known about serious noncompliance in one or more 

areas, but management did not take timely corrective 

action; or, in response to an inquiry from DOT person- 

nel, R’s management refuses to provide information 

about its operations. In each of these three cases, the 

scope of the PIE would include all aspects of R’s services. 
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Example 4 to §40.391. Service Agent W provides only 

one kind of service (e.g., laboratory or MRO services). 

The Department issues a PIE concerning these services. 

Because W only provides this one kind of service, the 
PIE necessarily applies to all its operations. 
Example 5 to $40.391. Service Agent X, by exercising 

reasonably prudent oversight of its collection contractor, 
should have known that the contractor was making 
numerous “fatal flaws” in tests. Alternatively, X re- 
ceived a correction notice pointing out these problems in 
its contractor’s collections. In neither case did X take 
action to correct the problem. X, as well as the contrac- 
tor, would be subject to a PIE with respect to collections. 
Example 6 to $40.391. Service Agent Y could not 

reasonably have known that one of its MROs was regu- 
larly failing to interview employees before verifying 
tests positive. When it received a correction notice, Y 
immediately dismissed the erring MRO. In this case, 
the MRO would be subject to a PIE but Y would not. 
Example 7 to §40.391. The Department issues a PIE 

with respect to Service Agent Z. Z provides services for 
DOT-regulated transportation employers, a Federal 
agency under the HHS-regulated Federal employee 
testing program, and various private businesses and 
public agencies that DOT does not regulate. The PIE 
applies only to the DOT-regulated transportation em- 
ployers with respect to their DOT-mandated testing, not 
to the Federal agency or the other public agencies and 
private businesses. The PIE does not prevent the non- 
DOT regulated entities from continuing to use Z’s 
services. 

§40.393 How long does a PIE stay in effect? 

(a) In the NOPE (see §40.375(b)(5)), the initiating 
official proposes the duration of the PIE. The duration of 
the PIE is one of the elements of the proceeding that the 
service agent may contest (see §40.381(b)) and about 
which the Director makes a decision (see §40.387(b)(4)). 

(b) In deciding upon the duration of the PIE, the 
Director considers the seriousness of the conduct on 
which the PIE is based and the continued need to 
protect employers and employees from the service 
agent’s noncompliance. The Director considers factors 
such as those listed in §40.389 in making this decision. 

(c) The duration of a PIE will be between one and five 
years, unless the Director reduces its duration under 
§40.407. 

§40.395 Can you settle a PIE proceeding? 

At any time before the Director’s decision, you and the 
initiating official can, with the Director’s concurrence, 
settle a PIE proceeding. 

§40.397 When does the Director make a PIE 
decision? 

The Director makes his or her decision within 60 days 
of the date when the record of a PIE proceeding is 
complete (including any meeting with the Director and 
any additional fact-finding that is necessary). The Di- 
rector may extend this period for good cause for addi- 
tional periods of up to 30 days. 

§40.399 How does the Department notify service 

agents of its decision? 

If you are a service agent involved in a PIE proceed- 

ing, the Director provides you written notice as soon as 

he or she makes a PIE decision. The notice includes the 

following elements: 

(a) If the decision is not to issue a PIE, a statement of 

the reasons for the decision, including findings of fact 

with respect to any material factual issues that were in 

dispute. 
(b) If the decision is to issue a PIE— 
(1) A reference to the NOPE; 

(2) A statement of the reasons for the decision, includ- 

ing findings of fact with respect to any material factual 

issues that were in dispute; 
(3) A statement of the scope of the PIE; and 
(4) A statement of the duration of the PIE. 

§40.401 How does the Department notify 
employers and the public about a PIE? 

(a) The Department maintains a document called the 
“List of Excluded Drug and Alcohol Service Agents.” 
This document may be found on the Department’s web 
site (http://www.dot.gov/ost/dapc). You may also request 
a copy of the document from ODAPC. 

(b) When the Director issues a PIE, he or she adds to 

the List the name and address of the service agent, and 
any other persons or organizations, to whom the PIE 
applies and information about the scope and duration of 
the PIE. 

(c) When a service agent ceases to be subject to a PIE, 
the Director removes this information from the List. 

(d) The Department also publishes a Federal Register 
notice to inform the public on any occasion on which a 
service agent is added to or taken off the List. 

§40.403 Must a service agent notify its clients 
when the Department issues a PIE? 

(a) As a service agent, if the Department issues a PIE 
concerning you, you must notify each of your DOT- 
regulated employer clients, in writing, about the issu- 
ance, scope, duration, and effect of the PIE. You may 
meet this requirement by sending a copy of the Direc- 
tor’s' PIE decision or by a separate notice. You must send 
this notice to each client within three business days of 
receiving from the Department the notice provided for 
in §40.399(b). 

(b) As part of the notice you send under paragraph (a) 
of this section, you must offer to transfer immediately 
all records pertaining to the employer and its employees 
to the employer or to any other service agent the em- 
ployer designates. You must carry out this transfer as 
soon as the employer requests it. 

§40.405 May the Federal courts review PIE 
decisions? 

The Director’s decision is a final administrative action 
of the Department. Like all final administrative actions 
of Federal agencies, the Director’s decision is subject to 
judicial review under the Administrative Procedure Act 
(5 U.S.C. 551 et. seq). 
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§40.407 May a service agent ask to have a PIE 
reduced or terminated? 
(a) Yes, as a service agent concerning whom the De- 

partment has issued a PIE, you may request that the 
Director terminate a PIE or reduce its duration and/or 
scope. This process is limited to the issues of duration 
and scope. It is not an appeal or reconsideration of the 
decision to issue the PIE. 

(b) Your request must be in writing and supported 
with documentation. 

(c) You must wait at least nine months from the date 
on which the Director issued the PIE to make this 
request. 

(d) The initiating official who was the proponent of the 
PIE may provide information and arguments concern- 
ing your request to the Director. 

(e) If the Director verifies that the sources of your 
noncompliance have been eliminated and that all drug 
or alcohol testing-related services you would provide to 
DOT-regulated employers will be consistent with the 
requirements of this part, the Director may issue a 
notice terminating or reducing the PIE. 

§40.409 What does the issuance of a PIE mean to 
transportation employers? 

(a) As an employer, you are deemed to have notice of 
the issuance of a PIE when it appears on the List 
mentioned in §40.401(a) or the notice of the PIE appears 
in the Federal Register as provided in §40.401(d). You 
should check this List to ensure that any service agents 
you are using or planning to use are not subject to a PIE. 

(b) As an employer who is using a service agent 
concerning whom a PIE is issued, you must stop using 
the services of the service agent no later than 90 days 
after the Department has published the decision in the 
Federal Register or posted it on its web site. You may 
apply to the ODAPC Director for an extension of 30 days 
if you demonstrate that you cannot find a substitute 
service agent within 90 days. 

(c) Except during the period provided in paragraph (b) 
of this section, you must not, as an employer, use the 

services of a service agent that are covered by a PIE that 
the Director has issued under this subpart. If you do so, 
you are in violation of the Department’s regulations and 
subject to applicable DOT agency sanctions (e.g., civil 
penalties, withholding of Federal financial assistance). 

(d) You also must not obtain drug or alcohol testing 

services through a contractor or affiliate of the service 

agent to whom the PIE applies. 

Example to Paragraph (d): Service Agent R was sub- 

ject to a PIE with respect to SAP services. As an em- 

ployer, not only must you not use R’s own SAP services, 

but you also must not use SAP services you arrange 

through R, such as services provided by a subcontractor 

or affiliate of R or a person or organization that receives 

financial gain from its relationship with R. 

(e) This section’s prohibition on using the services of a 

service agent concerning which the Director has issued 

a PIE applies to employers in all industries subject to 

DOT drug and alcohol testing regulations. 

Example to Paragraph (e): The initiating official for a 

PIE was the FAA drug and alcohol program manager, 

Pt. 40, App. A 

and the conduct forming the basis of the PIE pertained 
to the aviation industry. As a motor carrier, transit 

authority, pipeline, railroad, or maritime employer, you 
are also prohibited from using the services of the service 
agent involved in connection with the DOT drug and 
alcohol testing program. 

(f) The issuance of a PIE does not result in the can- 
cellation of drug or alcohol tests conducted using the 
service agent involved before the issuance of the Direc- 
tor’s decision or up to 90 days following its publication in 
the Federal Register or posting on the Department’s web 
site, unless otherwise specified in the Director’s PIE 
decision or the Director grants an extension as provided 
in paragraph (b) of this section. 
Example to Paragraph (f): The Department issues a 

PIE concerning Service Agent N on September 1. All 
tests conducted using N’s services before September 1, 
and through November 30, are valid for all purposes 
under DOT drug and alcohol testing regulations, as- 
suming they meet all other regulatory requirements. 

§40.411 What is the role of the DOT Inspector 
General’s office? 

(a) Any person may bring concerns about waste, 
fraud, or abuse on the part of a service agent to the 
attention of the DOT Office of Inspector General. 

(b) In appropriate cases, the Office of Inspector Gen- 
eral may pursue criminal or civil remedies against a 
service agent. 

(c) The Office of Inspector General may provide fac- 
tual information to other DOT officials for use in a PIE 
proceeding. 

§40.413 How are notices sent to service agents? 

(a) If you are a service agent, DOT sends notices to 
you, including correction notices, notices of proposed 
exclusion, decision notices, and other notices, in any of 

the ways mentioned in paragraph (b) or (c) of this 
section. 

(b) DOT may send a notice to you, your identified 
counsel, your agent for service of process, or any of your 
partners, officers, directors, owners, or joint venturers 

to the last known street address, fax number, or e-mail 
address. DOT deems the notice to have been received by 
you if sent to any of these persons. 

(c) DOT considers notices to be received by you— 
(1) When delivered, if DOT mails the notice to the last 

known street address, or five days after we send it if the 
letter is undeliverable; 

(2) When sent, if DOT sends the notice by fax or five 
days after we send it if the fax is undeliverable; or 

(3) When delivered, if DOT sends the notice by e-mail 
or five days after DOT sends it if the e-mail is 

undeliverable. 

Appendix A to Part 40—DOT 
Standards for Urine Collection Kits 
The Collection Kit Contents 
1. Collection Container 
a. Single-use container, made of plastic, large enough to 

easily catch and hold at least 55 mL of urine voided from the 

body. 
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b. Must have graduated volume markings clearly noting 

levels of 45 mL and above. 
c. Must have a temperature strip providing graduated tem- 

perature readings 32-38°C/90-100°F, that is affixed or can be 
affixed at a proper level on the outside of the collection 
container. Other methodologies (e.g., temperature device built 
into the wall of the container) are acceptable provided the 
temperature measurement is accurate and such that there is 
no potential for contamination of the specimen. 

d. Must be individually wrapped in a sealed plastic bag or 
shrink wrapping; or must have a peelable, sealed lid or other 
easily visible tamper-evident system. 

e. May be made available separately at collection sites to 
address shy bladder situations when several voids may be 
required to complete the testing process. 

2. Plastic Specimen Bottles 
a. Each bottle must be large enough to hold at least 35 mL; 

or alternatively, they may be two distinct sizes of specimen 
bottles provided that the bottle designed to hold the primary 
specimen holds at least 35 mL of urine and the bottle designed 
to hold the split specimen holds at least 20 mL. 

b. Must have screw-on or snap-on caps that prevent seepage 
of the urine from the bottles during shipment. 

c. Must have markings clearly indicating the appropriate 
levels (30 mL for the primary specimen and 15 mL for the split) 
of urine that must be poured into the bottles. 

d. Must be designed so that the required tamper-evident 
bottle seals made available on the CCF fit with no damage to 
the seal when the employee initials it nor with the chance that 
the seal overlap would conceal printed information. 

e. Must be wrapped (with caps) together in a sealed plastic 
bag or shrink wrapping separate from the collection container; 
or must be wrapped (with cap) individually in sealed plastic 
bags or shrink wrapping; or must have peelable, sealed lid or 
other easily visible tamper-evident system. 

f. Plastic material must be leach resistant. 
3. Leak-Resistant Plastic Bag 
a. Must have two sealable compartments or pouches which 

are leak-resistant; one large enough to hold two specimen 
bottles and the other large enough to hold the CCF paperwork. 

b. The sealing methodology must be such that once the 
compartments are sealed, any tampering or attempts to open 
either compartment will be evident. 

4. Absorbent material 
Each kit must contain enough absorbent material to absorb 

the entire contents of both specimen bottles. Absorbent mate- 
rial must be designed to fit inside the leak-resistant plastic bag 
pouch into which the specimen bottles are placed. 

5. Shipping Container 
a. Must be designed to adequately protect the specimen 

bottles from shipment damage in the transport of specimens 
from the collection site to the laboratory (e.g., standard courier 
box, small cardboard box, plastic container). 

b. May be made available separately at collection sites 
rather than being part of an actual kit sent to collection sites. 

c. A shipping container is not necessary if a laboratory 
courier hand-delivers the specimen bottles in the plastic leak- 
proof bags from the collection site to the laboratory. 

Appendix B to Part 40—DOT Drug 
Testing Semi-Annual Laboratory 

Report to Employers 
The following items are required on each laboratory report: 
Reporting Period: (inclusive dates) 
Laboratory Identification: (name and address) 
Employer Identification: (name; may include Billing Code or 

ID code) 
C/TPA Identification: (where applicable; name and address) 
1. Specimen Results Reported (total number) By Test Reason 

(a) Pre-employment (number) 
(b) Post-Accident (number) 
(c) Random (number) 
(d) Reasonable Suspicion/Cause (number) 
(e) Return-to-Duty (number) 
(f) Follow-up (number) 
(g) Type of Test Not Noted on CCF (number) 
2. Specimens Reported 
(a) Negative (number) 
(b) Negative and Dilute (number) 
3. Specimens Reported as Rejected for Testing (total num- 

ber) By Reason 
(a) Fatal flaw (number) 
(b) Uncorrected Flaw (number) 
4. Specimens Reported as Positive (total number) By Drug 
(a) Marijuana Metabolite (number) 
(b) Cocaine Metabolite (number) 
(c) Opiates (number) 
(1) Codeine (number) 
(2) Morphine (number) 
(3) 6-AM (number) 
(d) Phencyclidine (number) 
(e) Amphetamines (number) 
(1) Amphetamine (number) 
(2) Methamphetamine (number) 
(3) MDMA (number) 
(4) MDA (number) 
(5) MDEA (number) 
5. Adulterated (number) 
6. Substituted (number) 
7. Invalid Result (number) 

[73 FR 35975, June 25, 2008; 75 FR 49863, Aug. 16, 2010] 

Appendix C to Part 40—DOT Drug 
Testing Semi-Annual Laboratory 

Report to DOT 
Mail, fax, or e-mail to: U.S. Department of Transportation, 

Office of Drug and Alcohol Policy and Compliance, W62—300, 
1200 New Jersey Avenue, SE., Washington, DC 20590. Fax: 
(202) 366-3897. E-mail: ODAPCWebMail@dot.gov. 

The following items are required on each report: 
Reporting Period: (inclusive dates) 
Laboratory Identification: (name and address) 
1. DOT Specimen Results Reported (total number) 
2. Negative Results Reported (total number) 

Negative (number) 
Negative-Dilute (number) 

3. Rejected for Testing Results Reported (total number) 
By Reason 

(a) Fatal flaw (number) 
(b) Uncorrected Flaw (number) 
4. Positive Results Reported (total number) By Drug 
(a) Marijuana Metabolite (number) 
(b) Cocaine Metabolite (number) 
(c) Opiates (number) 
(1) Codeine (number) 
(2) Morphine (number) 
(3) 6—AM (number) 
(d) Phencyclidine (number) 
(e) Amphetamines (number) 
(1) Amphetamine (number) 
(2) Methamphetamine (number) 
(3) MDMA (number) 
(4) MDA (number) 
(5) MDEA (number) 
5. Adulterated Results Reported (total number) 

By Reason (number) 
6. Substituted Results Reported (total number) 
7. Invalid Results Reported (total number) 

<8 



By Reason (number) 

[73 FR 35975, June 25, 2008; 75 FR 49864, Aug. 16, 2010] 

Appendix D to Part 40—Report 
Format: Split Specimen Failure to 

Reconfirm 
Mail, fax, or submit electronically to: U.S. Department of 

Transportation, Office of Drug and Alcohol Policy and Compli- 
ance, W62-300, 1200 New Jersey Avenue, SE., Washington, 
DC 20590, Fax: (202) 366-3897, Submit Electronically: http:// 
www.dot.gouv/ost/dapc/mro_split.html. 

The following items are required on each report: 
1. MRO name, address, phone number, and fax number. 
2. Collection site name, address, and phone number. 
3. Date of collection. 
4. Specimen I.D. number. 
5. Laboratory accession number. 

6. Primary specimen laboratory name, address, and phone 
number. 

7. Date result reported or certified by primary laboratory. 
8. Split specimen laboratory name, address, and phone 

number. 

9. Date split specimen result reported or certified by split 
specimen laboratory. 

10. Primary specimen results (e.g., name of drug, adulterant) 
in the primary specimen. 

11. Reason for split specimen failure-to-reconfirm result (e. 
g., drug or adulterant not present, specimen invalid, split not 
collected, insufficient volume). 

12. Actions taken by the MRO (e.g., notified employer of 
failure to reconfirm and requirement for recollection). 

13. Additional information explaining the reason for 
cancellation. 

14. Name of individual submitting the report (if not the 
MRO). 

[73 FR 35975, June 25, 2008] 

Appendix E to Part 40—SAP 
Equivalency Requirements for 
Certification Organizations 

1. Experience: Minimum requirements are for three years of 
full-time supervised experience or 6,000 hours of supervised 
experience as an alcoholism and/or drug abuse counselor. The 
supervision must be provided by a licensed or certified 
practitioner. Supervised experience is important if the indi- 
vidual is to be considered a professional in the field of alcohol 
and drug abuse evaluation and counseling. 

2. Education: There exists a requirement of 270 contact 
hours of education and training in alcoholism and/or drug 
abuse or related training. These hours can take the form of 

formal education, in-service training, and professional devel- 

opment courses. Part of any professional counselor’s develop- 

ment is participation in formal and non-formal education 

opportunities within the field. 

3. Continuing Education: The certified counselor must re- 

ceive at least 40-60 hours of continuing education units (CEU) 

during each two year period. These CEUs are important to the 

counselor’s keeping abreast of changes and improvements in 

the field. 
4. Testing: A passing score on a national test is a 

requirement. The test must accurately measure the application 

of the knowledge, skills, and abilities possessed by the 

counselor. The test establishes a national standard that must 

be met to practice. 

5. Testing Validity: The certification examination must be 

reviewed by an independent authority for validity (examina- 

tion reliability and relationship to the knowledge, skills, and 
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abilities required by the counseling field). The reliability of the 
exam is paramount if counselor attributes are to be accurately 
measured. The examination passing score point must be placed 
at an appropriate minimal level score as gauged by statistically 
reliable methodology. 

6. Measurable Knowledge Base: The certification process 
must be based upon measurable knowledge possessed by the 
applicant and verified through collateral data and testing. 
That level of knowledge must be of sufficient quantity to ensure 
a high quality of SAP evaluation and referral services. 

7. Measurable Skills Base: The certification process must be 
based upon measurable skills possessed by the applicant and 
verified through collateral data and testing. That level of skills 
must be of sufficient quality to ensure a high quality of SAP 
evaluation and referral services. 

8. Quality Assurance Plan: The certification agency must 
ensure that a means exists to determine that applicant records 
are verified as being true by the certification staff. This is an 
important check to ensure that true information is being ac- 
cepted by the certifying agency. 

9. Code of Ethics: Certified counselors must pledge to adhere 
to an ethical standard for practice. It must be understood that 
code violations could result in de-certification. These standards 
are vital in maintaining the integrity of practitioners. High 
ethical standards are required to ensure quality of client care 
and confidentiality of client information as well as to guard 
against inappropriate referral practices. 

10. Re-certification Program: Certification is not just a one- 
time event. It is a continuing privilege with continuing 
requirements. Among these are continuing education, continu- 
ing state certification, and concomitant adherence to the code 
of ethics. Re-certification serves as a protector of client inter- 
ests by removing poor performers from the certified practice. 

11. Fifty State Coverage: Certification must be available to 
qualified counselors in all 50 states and, therefore, the test 
must be available to qualified applicants in all 50 states. 
Because many companies are multi-state operators, consis- 
tency in SAP evaluation quality and opportunities is 
paramount. The test need not be given in all 50 states but 
should be accessible to candidates from all states. 

12. National Commission for Certifying Agencies (NCCA) 
Accreditation: Having NCCA accreditation is a means of dem- 
onstrating to the Department of Transportation that your cer- 
tification has been reviewed by a panel of impartial experts 
that have determined that your examination(s) has met strin- 
gent and appropriate testing standards. 

Appendix F to Part 40—Drug and 
Alcohol Testing Information That 
C/TPAs May Transmit to Employers 

1. If you are a C/TPA, you may, acting as an intermediary, 
transmit the information in the following sections of this part 
to the DER for an employer, if the employer chooses to have you 
do so. These are the only items that you are permitted to 
transmit to the employer as an intermediary. The use of C/TPA 
intermediaries is prohibited in all other cases, such as trans- 
mission of laboratory drug test results to MROs, the transmis- 
sion of medical information from MROs to employers, the 
transmission of SAP reports to employers, the transmission of 
positive alcohol test results, and the transmission of medical 

information from MROs to employers. 
2. In every case, you must ensure that, in transmitting the 

information, you meet all requirements (e.g., concerning con- 
fidentiality and timing) that would apply if the party originat- 
ing the information (e.g., an MRO or collector) sent the 
information directly to the employer. For example, if you trans- 
mit MROs’ drug testing results to DERs, you must transmit 

each drug test result to the DER in compliance with the 

requirements for MROs set forth in §40.167. 

oi 
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Drug Testing Information 
§40.25: Previous two years’ test results 
§40.35: Notice to collectors of contact information for DER 

§40.61(a): Notification to DER that an employee is a “no 
show” for a drug test 

§40.63(e): Notification to DER of a collection under direct 

observation 
§40.65(b)(6) and (7) and (c)(2) and (3): Notification to DER of 

a refusal to provide a specimen or an insufficient specimen 
§40.73(a)(9): Transmission of CCF copies to DER (However, 

MRO copy of CCF must be sent by collector directly to the 
MRO, not through the C/TPA.) 

§40.111(a): Transmission of laboratory statistical report to 
employer 

§40.127(f): Report of test results to DER 
§§40.127(g), 40.129(d), 40.159(a)(4)(ii); 40.161(b): Reports to 

DER that test is cancelled 
§40.129 (d): Report of test results to DER 
§40.129(g)(1): Report to DER of confirmed positive test in 

stand-down situation 
§§40.149(b): Report to DER of changed test result 
§40.155(a): Report to DER of dilute specimen 
§40.167(b) and (c): Reports of test results to DER 

§40.187(a) through (e) Reports to DER concerning the recon- 
firmation of tests 

§40.191(d): Notice to DER concerning refusals to test 
§40.193(b)(3): Notification to DER of refusal in shy bladder 

situation 
§40.193(b)(4): Notification to DER of insufficient specimen 
§40.193(b)(5): Transmission of CCF copies to DER (not to 

MRO) 
§40.199: Report to DER of cancelled test and direction to 

DER for additional collection 
§40.201: Report to DER of cancelled test 

Alcohol Testing Information 
§40.215: Notice to BATs and STTs of contact information for 

DER 
§40.241(b)(1): Notification to DER that an employee is a “no 

show” for an alcohol test 
§40.247(a)(2): Transmission of alcohol screening test results 

only when the test result is less than 0.02 
§40.255(a)(4): Transmission of alcohol confirmation test re- 

sults only when the test result is less than 0.02 
§40.263(a)(3) and 263(b)(3): Notification of insufficient saliva 

and failure to provide sufficient amount of breath 

[73 FR 35975, June 25, 2008] 

Appendix G to Part 40—Alcohol 
Testing Form 

The following form is the alcohol testing form required for 
use in the DOT alcohol testing program beginning January 1, 
2011. Employers are authorized to use the form effective Feb- 
ruary 25, 2010. 

2/39) 
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U.S. Department of Transportation (DOT) Rrra 

Alcohol Testing Form a lt al Here or Affix with 
(The instructions for completing this form are on the back of Copy 3) Tamper Evident Tape 

Step 1: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

A: Employee Name 

(Print) (First, M.I., Last) 
B: SSN or Employee ID No. 

I 
I 
t 
1 
I 
I 
1 
I 
I 
I 
\ 
I 
1 
! 

C: Employer Name ; 

Street ; 

1 
1 
I 
I 
I 
! 
I 
I 
' 
I 
1 
1 
1 

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 

I certify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. I understand 

that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater. 

/ / 

| sqameoriap Date Month Day Year 

OMB No. 2105-0529 ------------------- 

City, State, Zip 

DER Name and 
Telephone No. 

c=) 
DER Name DER Phone Number 

|_D: Reason for Test: | Random (| Reasonable Susp () Post-Accident [ Return to Duty (| Follow-up () Pre-employment 

STEU2 tO BE COMELEIEDBYEMPLOYER,)  § © 9 — Saenetn Wiha pcUen) Oma, semen 2 1 

I certify that I am about to submit to alcohol testing required by US Department of Transportation regulations and that the A pacha She 5 vat rae yD Tt 

identifying information provided on the form is true and correct. H Print Confirmation 
| Results Here or Affix | 

/ | with Tamper Evident 

Signature of Employee Date Month Day Year | Tape ! 

! 1 
1 

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN 4 
i 

' 

(If the technician conducting the screening test is not the same technician who will be conducting the confirmation test, ' 
each technician must complete their own form.) I certify that I have conducted alcohol testing on the above named ' 1 

individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part \ t 
40, that I am qualified to operate the testing device(s) identified, and that the results are as recorded. : ' 

! 1 
i) 

TECHNICIAN: CO BAT (OSTT DEVICE: [)SALIVA (| BREATH* 15-Minute Wait: [ Yes (] No H 
1 1 

SCREENING TEST: (For BREATH DEVICE* write in the space below only if the testing device is not designed to print.) t ; 

' ' 

Test# Testing Device Name Device Serial # OR Lot# & Exp Date Activation Time Reading Time Result i ‘ 
U t 
i] 

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form. ’ 

REMARKS: LOR emi rts a 
| Print Additional 
| Results Here or Affix} 
| With Tamper Evident | 

| Tape 
' ' 
i) 1 

! ' 

i} 1 
1 

Alcohol Technician’s Company Company Street Address 

' 1 

(PRINT) Alcohol Technician’s Name (First, M.I., Last) | Company City, State, Zip Phone Number 4 
1 1 

fosccd 
' 

Signature of Alcohol Technician Date Month Day Year 

1 i} 

' 1 

i} i} 

! ' 

1 1 

i} i} 
i 1 

1 1 

' ! 

! ' 

! 1 

1 i} 

Form DOT F 1380 (Rey. 5/2008) 

COPY 1 — ORIGINAL —- FORWARD TO THE EMPLOYER 

== 89%— 
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U.S. Department of Transportation (DOT) 

Alcohol Testing Form 
(The instructions for completing this form are on the back of Copy 3) 

Step 1: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

A: Employee Name 
(Print) (First, M.I., Last) 

B: SSN or Employee ID No. 

C: Employer Name 

Street 

City, State, Zip 

DER Name and 

Telephone No. ( ) 
DER Name DER Phone Number 

D: Reason for Test: {| Random [| Reasonable Susp {) Post-Accident [| Return to Duty [1 Follow-up (| Pre-employment 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

I certify that | am about to submit to alcohol testing required by US Department of Transportation regulations and that the 

identifying information provided on the form is true and correct. 

/ ff 

Signature of Employee Date Month Day Year =| 

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

(If the technician conducting the screening test is not the same technician who will be conducting the confirmation test, 

each technician must complete their own form.) I certify that I have conducted alcohol testing on the above named 

individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part 

40, that I am qualified to operate the testing device(s) identified, and that the results are as recorded. 

TECHNICIAN: © BAT (\STT DEVICE: (SALIVA (|) BREATH* 15-Minute Wait: ( Yes | No 

SCREENING TEST: (For BREATH DEVICE* write in the space below only if the testing device is not designed to print.) 

Test# Testing Device Name Device Serial # OR Lot # & Exp Date Activation Time Reading Time Result 

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form. 

REMARKS: 

Alcohol Technician’s Company Company Street Address 

(Ce) 
(PRINT) Alcohol Technician’s Name (First, M.I., Last) | Company City, State, Zip Phone Number 

/ / 
Signature of Alcohol Technician Date Month Day Year 

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 

I certify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. I understand 
that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater. 

/ / 
| Signature of Employee Date Month Day Year 

Form DOT F 1380 (Rey. 5/2008) OMB No. 2105-0529 

COPY 2 —-EMPLOYEE RETAINS 

aoa 

Print Screening Results 

Here or Affix with 
Tamper Evident Tape 

Print Confirmation 
Results Here or Affix 
with Tamper Evident 

Tape 

Print Additional 

Results Here or Affix 
With Tamper Evident 
Tape 



U.S. Department of Transportation (DOT) 
Alcohol Testing Form 

(The instructions for completing this form are on the back of Copy 3) 

Step 1: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

A: Employee Name 

(Print) (First, M.L, Last) 
B: SSN or Employee ID No. 

C: Employer Name 
Street 
City, State, Zip 

DER Name and 
Telephone No. ( ) 

DER Name DER Phone Number 

D: Reason for Test: || Random || Reasonable Susp [) Post-Accident [/ Return to Duty (Follow-up (| Pre-employment 

STEP 2: TO BE COMPLETED BY EMPLOYEE 

I certify that I am about to submit to alcohol testing required by US Department of Transportation regulations and that the 
identifying information provided on the form is true and correct. 

a 
Signature of Employee Date Month Day Year 

| STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN 

(If the technician conducting the screening test is not the same technician who will be conducting the confirmation test, 
each technician must complete their own form.) I certify that I have conducted alcohol testing on the above named 

individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part 
40, that I am qualified to operate the testing device(s) identified, and that the results are as recorded. 

TECHNICIAN: BAT STT DEVICE: SALIVA (| BREATH* 15-Minute Wait: [| Yes 1) No 

SCREENING TEST: (For BREATH DEVICE* write in the space below only if the testing device is not designed to print.) 

Test# Testing Device Name Device Serial # OR Lot# & Exp Date Activation Time Reading Time Result 

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form. 

REMARKS: 

Alcohol Technician’s Company Company Street Address 
( ) 

(PRINT) Alcohol Technician’s Name (First, M.1., Last) Company City, State, Zip Phone Number 

/ / 

Signature of Alcohol Technician Date Month Day Year 

| STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER 

I certify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. I understand 

that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater. 

/ / 

Date Month Day Year Signature of Employee 

Form DOT F 1380 (Rev. 5/2008) 
OMB No. 2105-0529 

COPY 3 —- ALCOHOL TECHNICIAN RETAINS 
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Print Screening Results 

Here or Affix with 

Tamper Evident Tape 

Print Confirmation 

Results Here or Affix 
with Tamper Evident 

Tape 

Print Additional 

Results Here or Affix 

With Tamper Evident 

Tape 
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PAPERWORK REDUCTION ACT NOTICE (as required by 5 CFR 1320.21) 

A federal agency may not conduct or sponsor, and a person is not required to respond 

to, nor shall a person be subject to a penalty for failure to comply with a collection of 
information subject to the requirements of the Paperwork Reduction Act unless that 

collection of information displays a current valid OMB Control Number. The OMB 
Control Number for this information collection is 2105-0529. Public reporting for this 

collection of information is estimated to be approximately 8 minutes per response, 

including the time for reviewing instructions, completing and reviewing the collection 

of information. All responses to this collection of information are mandatory. Send 
comments regarding this burden estimate or any other aspect of this collection of 

information, including suggestions for reducing this burden to: Information Collection 
Clearance Officer, U.S. Department of Transportation, Office of Drug and Alcohol 

Policy and Compliance, 1200 New Jersey Avenue, SE, Suite W62-300, Washington, 

D.C. 20590. 

BACK OF PAGES 1 and 2 
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INSTRUCTIONS FOR COMPLETING THE U.S. DEPARTMENT OF TRANSPORTATION ALCOHOL TESTING FORM 
NOTE: — Use a ballpoint pen, press hard, and check all copies for legibility. 

STEP 1 The Breath Alcohol Technician (BAT) or Screening Test Technician (STT) completes the information required in this 
step. Be sure to print the employee's name and check the box identifying the reason for the test. 

NOTE: Ifthe employee refuses to provide SSN or LD. number, be sure to indicate this in the 

remarks section in STEP 3. Proceed with STEP 2. 

STEP 2 Instruct the employee to read, sign, and date the employee certification statement in STEP 2. 

NOTE: _ Ifthe employee refuses to sign the certification statement, do not proceed with the 

alcohol test. Contact the designated employer representative. 

STEP 3 The BAT or STT completes the information required in this step and checks the type of device (saliva or breath) being 

used. After conducting the alcohol screening test, do the following (as appropriate): 

Enter the information for the screening test (test number, testing device name, testing device serial number 

or lot number and expiration date, time of test with any device-dependent activation times, and the results), 

on the front of the AFT. For a breath testing device capable of printing, the information may be part of the 

printed record. 

NOTE: Be sure to enter the result of the test exactly as it is indicated on the breath testing 

device, e.g., 0.00, 0.02, 0.04, etc. 

Affix the printed information to the front of the form in the space provided, or to the back of the form, in a 

tamper-evident manner (e.g., tape) such that it does not obscure the original printed information, or the 

device may print the results directly on the ATF. Ifthe results of the screening test are less than 0.02, print, 

sign your name, and enter today's date in the space provided. The test process is complete. 

If the results of the screening test are 0.02 or greater, a confirmation test must be administered in accordance with DOT 

regulations. An EVIDENTIAL BREATH TESTING device that is capable of printing confirmation test information 

must be used in conducting this test. 

Ensure that a waiting period of at least 15 minutes occurs before the confirmation test begins. Check the box indicating 

that the waiting period lasted at least 15 minutes. 

After conducting the alcohol confirmation test, affix the printed information to the front of the form in the 

space provided, or to the back of the form, in a tamper-evident manner (e.g., tape) such that it does not obscure 

the original information, or the device may print the results directly on the ATF. Print, sign your name, and 

enter the date in the space provided. Go to STEP 4. 

STEP 4 If the employee has a breath alcohol confirmation test result of 0.02 or higher, instruct the employee to read, sign, and 

date the employee certification statement in STEP 4. 

NOTE: _ If the employee refuses to sign the certification statement in STEP 4, be sure to 

indicate this in the remarks line in STEP 3. 

Immediately notify the DER if the employee has a breath alcohol confirmation test result of 0.02 or higher. 

Forward Copy 1 to the employer. Give Copy 2 to the employee. Retain Copy 3 for BAT/STT records. 

BACK OF PAGE 3 

aio7 
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[65 FR 79526-79579, Dec. 19, 2000; 66 FR 41950-41955, Aug. 9, 
2001; 75 FR 8529, Feb. 25, 2010; 75 FR 13009, March 18, 2010] 

DOT Interpretations—Pt. 40, App. G 

Question: Is it acceptable to affix printed alcohol test 
results on the back of the Alcohol Testing Form (ATF) rather 
than on the front? 

Answer: 

¢ §40.243(f) and §40.253(g) instruct the BAT to affix the 
printout of the information from the alcohol testing de- 
vice to the designated space on the ATF. 

e The designated space on the ATF is on the front of the 
form. That is where BATs and STTs should affix the 
printouts. 

e However, because the instructions on the ATF also permit 
the printout to be affixed to the back of the ATF, the 
Department has no objections to having the printouts on 
the back of the ATF. 

Appendix H to Part 40—DOT Drug 
and Alcohol Testing Management 
Information System (MIS) Data 

Collection Form 
The following form is the MIS Data Collection form required 

for use beginning in 2011 to report calendar year 2010 MIS 
data. 

= ese 
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U.S. DEPARTMENT OF TRANSPORTATION DRUG AND ALCOHOL TESTING MIS DATA COLLECTION FORM 
Calendar Year Covered by this Report: OMB No. 2105-0529 

I. Employer: Form DOT F 1385 (Rev. 5/2008) 
Company Name: 

Doing Business As (DBA) Name (if applicable): 

Address: E-mail: 

Name of Certifying Official: Signature: 

Telephone: ( ) Date Certified: 
Prepared by (if different): Telephone: ( ) 

C/TPA Name and Telephone (if applicable): ( ) 
Check the DOT agency for which you are reporting MIS data; and complete the information on that same line as appropriate: 
___ FMCSA — Motor Carrier: DOT #: Owner-operator: (circle one) YES or NO Exempt (Circle One) YES or NO 
___ FAA — Aviation: Certificate # (if applicable): Plan / Registration # (if applicable): 
___ PHMSA ~ Pipeline: (Check) Gas Gathering __ Gas Transmission Gas Distribution _ Transport Hazardous Liquids _ Transport Carbon Dioxide _ 

___ FRA — Railroad: Total Number of observed/documented Part 219 “Rule G” Observations for covered employees: 

___ USCG — Maritime: Vessel ID # (USCG- or State-Issued): 
___ FTA — Transit 

Il. Covered Employees: (A) Enter Total Number Safety-Sensitive Employees In All Employee Categories: Seca ee ad 

(B) Enter Total Number of Employee Categories: cas 

(C) 
Employee Category Total Number of Employees 

in this Category 

1 2 3 4 5 6 i 8 9 10 1 12 

(If more than one vessel, list separately.) 

If you have multiple employee categories, complete Sections I 
and II (A) & (B). Take that filled-in form and make one copy for 

each employee category and complete Sections II (C), III, and IV 

for each separate employee category. 

Ill. Drug Testing Data: 

ne Refusal Results 
= & 5 r= 
= a $. n 
Ge = vs aes o =. ° 
oe ~o| 2 aS a ae 2 ce el ee le = Sl ee ZS ) S iS 5 o's Ls 2 D a a =e ms a ics a Qe _ oO a 

= cH mre 6c g o§ o © Crem o = oes] 3 
E Siliee Se eee a] © es 23 Z2 gz S| eo 
=) BS a See = 33: 2s a=1 fey, leat | OMS! 
Z Sie og) 2 ig é z ge | 5 mZe| Sx 
3 | (asa SSC RD ere oS ao ale) a < >stl BE 
S Also 562 Sat ss - °o s nN ~ Type of Test E al > Ss (Nd P= YSm0/ On 

cep anea Cet el ae er sows] otro 
[a a a De 

Pre-Employment 

Follow-Up 

TOTAL 

IV. Alcohol Testing Data: 

Refusal Results 

Results 0.02 Or Screening Tests With Total Number Of Screening Test Number Of Through 0.039 Confirmation Tests With Results 0.04 Or “Shy Lung” ~ With No Medical Explanation Other Refusals To Submit To Testing Cancelled Results 
Type of Test 

Pre-Employment 
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PAPERWORK REDUCTION ACT NOTICE (as required by 5 CFR 1320.21) 
A federal agency may not conduct or sponsor, and a person is not required to respond to, nor shall 

a person be subject to a penalty for failure to comply with a collection of information subject to the 

requirements of the Paperwork Reduction Act unless that collection of information displays a 

current valid OMB Control Number. The OMB Control Number for this information collection is 
2105-0529. Public reporting for this collection of information is estimated to be approximately 90 

minutes per response, including the time for reviewing instructions, completing and reviewing the 

collection of information. All responses to this collection of information are mandatory. Send 
comments regarding this burden estimate or any other aspect of this collection of information, 

including suggestions for reducing this burden to: Information Collection Clearance Officer, U.S. 

Department of Transportation, Office of Drug and Alcohol Policy and Compliance, 1200 New 

Jersey Avenue, SE, Suite W62-300, Washington, D.C. 20590. 

Title 18, USC Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or 

imprisonment for not more than 5 years, or both, to knowingly and willfully make or cause to be 

made any false or fraudulent statements of representations in any matter within the jurisdiction of 
any agency of the United States. 
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U.S. DEPARTMENT OF TRANSPORTATION 
DRUG AND ALCOHOL TESTING MIS DATA COLLECTION FORM 

INSTRUCTION SHEET 

This Management Information System (MIS) form is made-up of four sections: employer 
information; covered employees (i.e., employees performing DOT regulated safety-sensitive 
duties) information; drug testing data; and alcohol testing data. The employer information needs 
only to be provided once per submission. However, you must submit a separate page of data for 
each employee category for which you report testing data. If you are preparing reports for more 
than one DOT agency then you must submit DOT agency-specific forms. 

Please type or print entries legibly in black ink. 

TIP ~ Read the entire instructions before starting. Please note that USCG-regulated employers 
do not report alcohol test results on the MIS form. 

Calendar Year Covered by this Report: Enter the appropriate year. 

Section 1. Employer 

1. Enter your company’s name, to include when applicable, your “doing business as” name; 

current address, city, state, and zip code; and an e-mail address, if available. 

2. Enter the printed name, signature, and complete telephone number of the company official 

certifying the accuracy of the report and the date that person certified the report as complete. 

3. If someone other than the certifying official completed the MIS form, enter that person’s name 

and phone number on the appropriate lines provided. 

4. If a Consortium/Third Party Administrator (C/TPA) performs administrative services for your 

drug and alcohol program operation, enter its name and phone number on the appropriate lines 

provided. 
5. DOT Agency Information: Check the box next to the DOT agency for which you are 

completing this MIS form. Again, if you are submitting to multiple DOT agencies, you must use 

separate forms for each DOT agency. 
a. If you are completing the form for FMCSA, enter your FMCSA DOT Number, as appropriate. 
In addition, you must indicate whether you are an owner-operator (i.e., an employer who employs 

only himself or herself as a driver) and whether you are exempt from providing MIS data. 

Exemptions are noted in the FMCSA regulation at 382.103(d). 

b. If you are completing the form for FAA, enter your FAA Certificate Number and FAA 

Antidrug Plan / Registration Number, when applicable. 

c. If you are completing the form for PHMSA, check the additional box(s) indicating your type of 

operation. 

d. If you are completing the form for FRA, enter the number of observed/documented Part 219 

“Rule G” Observations for covered employees. 

e. If you are submitting the form for USCG, enter the vessel ID number. If there is more than one 

number, enter the numbers separately. 

—=(6it— 
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Section II. Covered Employees 

1. In Box II-A, enter the total number of covered employees (i.e., employees performing DOT 

regulated safety-sensitive duties) who work for your company. Then enter, in Box II-B, the total 

number of employee categories that number represents. If you have employees, some of whom 

perform duties under one DOT agency and others of whom perform duties under another DOT 

agency, enter only the number of those employees performing duties under the DOT agency for 

whom you are submitting the form. If you have covered employees who perform multi-DOT 

agency functions (e.g., an employee drives a commercial motor vehicle and performs pipeline 

maintenance duties for you), count the employee only on the MIS report for the DOT agency 

regulating more than 50 percent of the employee’s safety sensitive function. 

[Example: If you are submitting the information for the FRA and you have 2000 covered 
employees performing duties in all FRA-covered service categories — you would enter “2000” in 

the first box (II-A) and “5” in the second box (II-B), because FRA has five safety-sensitive 
employee categories and you have employees in all of these groups. If you have 1000 employees 

performing safety-sensitive duties in three FRA-covered service categories (e.g., engine service, 

train service, and dispatcher/operation), you would enter “1000” in the first box (II-A) and “3” in 

the second box (II-B). ]} 

TIP ~ To calculate the total number of covered employees, add the total number of covered 

employees eligible for testing during each random testing selection period for the year and divide 

that total by the number of random testing periods. (However, no company will need to factor the 

average number of employees more often than once per month.) For instance, a company 

conducting random testing quarterly needs to add the total of covered employees they had in the 

random pool when each selection was made; then divide this number by 4 to obtain the yearly 

average number of covered employees. It is extremely important that you place all eligible 
employees into these random pools. [As an example, if Company A had 1500 employees in the 

first quarter random pool, 2250 in the second quarter, 2750 in the third quarter; and 1500 in the 

fourth quarter; 1500 + 2250 + 2750 + 1500 = 8000; 8000 / 4 = 2000; the total number of 

covered employees for the year would be reported as, “2000”. 

If you conduct random selections more often than once per month (e.g., you select daily, weekly, 

bi-weekly), you do not need to compute this total number of covered employees rate more than on 
a once per month basis. Therefore, employers need not compute the covered employees rate more 
than 12 times per year.] 

2. If you are reporting multiple employee categories, enter the specific employee category in box 
II-C; and provide the number of employees performing safety-sensitive duties in that specific 
category. 

No 

ee) ae 
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[Example: You are submitting data to the FTA and you have 2000 covered employees. You have 
1750 personnel performing revenue vehicle operation and the remaining 250 are performing 
revenue vehicle and equipment maintenance. When you provide vehicle operation information, 
you would enter “Revenue Vehicle Operation” in the first [I-C box and “1750” in the second II-C 
box. When you provide data on the maintenance personnel, you would enter “Revenue Vehicle 
and Equipment Maintenance” in the first II-C box and “250” in the second II-C box.] 

TIP ~ A separate form for each employee category must be submitted. You may do this by filling 

out a single MIS form through Section II-B and then make one copy for each additional employee 

category you are reporting. [For instance, if you are submitting the MIS form for the FMCSA, 

you need only submit one form for all FMCSA covered employees working for you — your only 

category of employees is “‘driver.”’ If you are reporting testing data to the FAA and you employ 

only flight crewmembers, flight attendants, and aircraft maintenance workers, you need to 

complete one form each for category — three forms in all. If you are reporting to FAA and have 

all FAA categories of covered employees, you must submit eight forms.] 

Here is a full listing of covered-employee categories: 

FMCSA (one category): Driver 

FAA (eight categories): Flight Crewmember; Flight Attendant; Flight Instructor; Aircraft 

Dispatcher; Aircraft Maintenance; Ground Security Coordinator; Aviation Screener; Air Traffic 

Controller 
PHMSA (one category): Operation/Maintenance/Emergency Response 

FRA (five categories): Engine Service; Train Service; Dispatcher/Operation; Signal Service; 

Other [Includes yardmasters, hostlers (non-engineer craft), bridge tenders; switch tenders, and 

other miscellaneous employees performing 49 CFR 228.5 (c) defined covered service.] 

USCG (one category): Crewmember 
FTA (five categories): Revenue Vehicle Operation; Revenue Vehicle and Equipment 
Maintenance; Revenue Vehicle Control/Dispatch; CDL/Non-Revenue Vehicle; Armed Security 

Personnel 

Section III. Drug Testing Data 

This section summarizes the drug testing results for all covered employees (to include applicants). 

The table in this section requires drug test data by test type and by result. The categories of test 

types are: Pre-Employment; Random; Post-Accident; Reasonable Suspicion / Reasonable Cause; 

Return-to-Duty, and Follow-Up. 

The categories of type of results are: Total Number of Test Results [excluding cancelled tests and 

blind specimens]; Verified Negative; Verified Positive; Positive for Marijuana; Positive for 

Cocaine; Positive for PCP; Positive for Opiates; Positive for Amphetamines; Refusals due to 

Adulterated, Substituted, “Shy Bladder” with No Medical Explanation, and Other Refusals to 

Submit to Testing; and Cancelled Results. 
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TIP ~ Do not enter data on blind specimens submitted to laboratories. Be sure to enter all pre- 

employment testing data regardless of whether an applicant was hired or not. You do not need to 

separate reasonable suspicion and reasonable cause drug testing data on the MIS form. 

[Therefore, if you conducted only reasonable suspicion drug testing (i.e., FMCSA and FTA), enter 

that data; if you conducted only reasonable cause drug testing (i.e., FAA, PHMSA, and USCG); 

or if you conducted both under FRA drug testing rules, simply enter the data with no 

differentiation.] For USCG, enter any “Serious Marine Incident” testing in the Post-Accident 

row. For FRA, do not enter post accident data (the FRA does not collect this data on the MIS 

form). Finally, you may leave blank any row or column in which there were no results, or you 

may enter “(0)” (zero) instead. Please note that cancelled tests are not included in the “total 

number of test results” column. 

Section III, Column 1. Total Number of Test Results ~ This column requires a count of the 
total number of test results in each testing category during the entire reporting year. Count the 

number of test results as the number of testing events resulting in negative, positive, and refusal 

results. Do not count cancelled tests and blind specimens in this total. 

[Example: A company that conducted fifty pre-employment tests would enter “50” on the Pre- 

Employment row. If it conducted one hundred random tests, “100° would be entered on the 

Random row. If that company did no post-accident, reasonable suspicion, reasonable cause, 
return-to-duty, or follow-up tests, those categories will be left blank or zeros entered. | 

Section III, Column 2. Verified Negative Results ~ This column requires a count of the number 

of tests in each testing category that the Medical Review Officer (MRO) reported as negative. Do 

not count a negative-dilute result if, subsequently, the employee underwent a second collection; 
the second test is the test of record. 

[Example: If forty-seven of the company’s fifty pre-employment tests were reported negative, 

“47” would be entered in Column 2 on the Pre-Employment row. If ninety of the company’s one 

hundred random test results were reported negative, “90” would be entered in Column 2 on the 

Random row. Because the company did no other testing, those other categories would be left 
blank or zeros entered. | 

Section III, Column 3. Verified Positive Results ~ For One Or More Drugs ~ This column 

requires a count of the number of tests in each testing category that the MRO reported as positive 

for one or more drugs. When the MRO reports a test positive for two drugs, it would count as one 
positive test. 

[Example: If one of the fifty pre-employment tests was positive for two drugs, “1” would be 
entered in Column 3 on the Pre-Employment row. If four of the company’s one hundred random 
test results were reported positive (three for one drug and one for two drugs), “4” would be entered 
in Column 3 on the Random row. ] 

# Section III, Columns 4 through 8. Positive (for specific drugs) ~ These columns require 
entry of the by-drug data for which specimens were reported positive by the MRO. 

SS O48 
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[Example: The pre-employment positive test reported by the MRO was positive for marijuana, 
“1” would be entered in Column 4 on the Pre-Employment row. If three of the four positive 
results for random testing were reported by the MRO to be positive for marijuana, “3” would be 
entered in Column 4 on the Random row. If one of the four positive results for random testing 
was reported positive for both PCP and opiates, “1” would be entered in Column 6 on the Random 
row and “1” would be entered in Column 7 of the Random row. ] 

TIP ~ Column 1 should equal the sum of Columns 2, 3, 9, 10, 11, and 12. Remember you have not 
counted specimen results that were ultimately cancelled or were from blind specimens. So, 
Column I = Column 2 + Column 3 + Column 9 + Column 10 + Column 11 + Column 12. 
Certainly, double check your records to determine if your actual results count is reflective of all 
negative, positive, and refusal counts. 

An MRO may report that a specimen is positive for more than one drug. When that happens, to 

use the company example above (i.e., one random test was positive for both PCP and opiates), the 

positive results should be recorded in the appropriate columns — PCP and opiates in this case. 
There is no expectation for Columns 4 through 8 numbers to add up to the numbers in Column 3 

when you report multiple positives. 

Section III, Columns 9 through 12. Refusal Results ~ The refusal section is divided into four 

refusal groups — they are: Adulterated; Substituted; “Shy Bladder” ~ With No Medical 

Explanation; and Other Refusals To Submit to Testing. The MRO reports two of these refusal 

types — adulterated and substituted specimen results — because of laboratory test findings. 

When an individual does not provide enough urine at the collection site, the MRO conducts or 

causes to have conducted a medical evaluation to determine if there exists a medical reason for the 

person’s inability to provide the appropriate amount of urine. If there is no medical reason to 

support the inability, the MRO reports the result to the employer as a refusal to test: Refusals of 
this type are reported in the “Shy Bladder” ~ With No Medical Explanation category. 

Finally, additional reasons exist for a test to be considered a refusal. Some examples are: the 

employee fails to report to the collection site as directed by the employer; the employee leaves the 

collection site without permission; the employee fails to empty his or her pockets at the collection 

site; the employee refuses to have a required shy bladder evaluation. Again, these are only four 

examples: there are more. 

= Section III, Column 9. Adulterated ~ This column requires the count of the number of tests 

reported by the MRO as refusals because the specimens were adulterated. 

[Example: If one of the fifty pre-employment tests was adulterated, “1” would be entered in 

Column 9 of the Pre-Employment row. ] 

= Section III, Column 10. Substituted ~ This column requires the count of the number of tests 

reported by the MRO as refusals because the specimens were substituted. 

Ohio 
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[Example: If one of the 100 random tests was substituted, “1” would be entered in Column 10 of 

the Random row. | 

= Section III, Column 11. “Shy Bladder” ~ With No Medical Explanation ~ This column 

requires the count of the number of tests reported by the MRO as being a refusal because there 

was no legitimate medical reason for an insufficient amount of urine. 

[Example: If one of the 100 random tests was a refusal because of shy bladder, “1” would be 

entered in Column 11 of the Random row. | 

= Section IIL, Column 12. Other Refusals To Submit To Testing ~ This column requires the 

count of refusals other than those already entered in Columns 9 through 11. 

[Example: If the company entered “100” as the number of random specimens collected, however 
it had five employees who refused to be tested without submitting specimens: two did not show 

up at the collection site as directed; one refused to empty his pockets at the collection site; and two 

left the collection site rather than submit to a required directly observed collection. Because of 

these five refusal events, “5” would be entered in Column 11 of the Random row. |] 

TIP ~ Even though some testing events result in a refusal in which no urine was collected and sent 

to the laboratory, a “refusal” is still a final test result. Therefore, your overall numbers for test 

results (in Column 1) will equal the total number of negative tests (Column 2); positives (Column 

3); and refusals (Columns 9, 10, 11, and 12). Do not worry that no urine was processed at the 

laboratory for some refusals; all refusals are counted as a testing event for MIS purposes and for 

establishing random rates. 

Section III, Column 13. Cancelled Tests ~ This column requires a count of the number of tests 

in each testing category that the MRO reported as cancelled. You must not count any cancelled 

tests in Column | or in any other column. For instance, you must not count a positive result (in 

Column 3) if it had ultimately been cancelled for any reason (e.g., specimen was initially reported 
positive, but the split failed to reconfirm). : 

[Example: If a pre-employment test was reported cancelled, “1” would be entered in Column 13 

on the Pre-Employment row. If three of the company’s random test results were reported 

cancelled, “3” would be entered in Column 13 on the Random row. ] 

TOTAL Line. Columns 1 through 13 ~ This line requires you to add the numbers in each 
column and provide the totals. 

Section IV. Alcohol Testing Data 

This section summarizes the alcohol testing conducted for all covered employees (to include 
applicants). The table in this section requires alcohol test data by test type and by result. The 
categories of test types are: Pre-Employment; Random; Post-Accident; Reasonable Suspicion / 
Reasonable Cause; Return-to-Duty, and Follow-Up. 
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The categories of results are: Number of Screening Test Results; Screening Tests with Results 
Below 0.02; Screening Tests with Results 0.02 Or Greater; Number of Confirmation Test Results: 
Confirmation Tests with Results 0.02 through 0.039; Confirmation Tests with Results 0.04 Or 
Greater; Refusals due to “Shy Lung” with No Medical Explanation, and Other Refusals to Submit 
to Testing; and Cancelled Results. 

TIP ~ Be sure to enter all pre-employment testing data regardless of whether an applicant was 
hired or not. Of course, for most employers pre-employment alcohol testing is optional, so you 
may not have conducted this type of testing. You do not need to separate “reasonable suspicion” 
and “reasonable cause” alcohol testing data on the MIS form. [Therefore, if you conducted only 

reasonable suspicion alcohol testing (i.e., FMCSA, FAA, FTA, and PHMSA), enter that data; if 

vou conducted both reasonable suspicion and reasonable cause alcohol testing (i.e.., FRA), simply 

enter the data with no differentiation.] PHMSA does not authorize “random” testing for alcohol. 

Finally, you may leave blank any row or column in which there were no results, or you may enter 

“0” (zero) instead. Please note that USCG-regulated employers do not report alcohol test results 

on the MIS form: Do not fill-out Section IV if you are a USCG-regulated employer. 

Section IV, Column 1. Total Number of Screening Test Results ~ This column requires a count 

of the total number of screening test results in each testing category during the entire reporting 

year. Count the number of screening tests as the number of screening test events with final 
screening results of below 0.02, of 0.02 through 0.039, of 0.04 or greater, and all refusals. Do not 

count cancelled tests in this total. 

[Example: A company that conducted twenty pre-employment tests would enter “20” on the Pre- 

Employment row. If it conducted fifty random tests, “50” would be entered. If that company did 

no post-accident, reasonable suspicion, reasonable cause, return-to-duty, or follow-up tests, those 

categories will be left blank or zeros entered. ] 

Section [V, Column 2. Screening Tests With Results Below 0.02 ~ This column requires a 
count of the number of tests in each testing category that the BAT or STT reported as being below 

0.02 on the screening test. 

(Example: If seventeen of the company’s twenty pre-employment screening tests were reported as 

being below 0.02, “17” would be entered in Column 2 on the Pre-Employment row. If forty-four 

of the company’s fifty random screening test results were reported as being below 0.02, “44” 

would be entered in Column 2 on the Random row. Because the company did no other testing, 

those other categories would be left blank or zeros entered. | 

Section IV, Column 3. Screening Tests With Results 0.02 Or Greater ~ This column requires a 

count of the number of screening tests in each testing category that BAT or STT reported as being 

(0.02 or greater on the screening test. 
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on ” 

[Example: If one of the twenty pre-employment tests was reported as being 0.02 or greater, 

would be entered in Column 3 on the Pre-Employment row. If four of the company’s fifty random 

test results were reported as being 0.02 or greater, “4” would be entered in Column 3 on the 

Random row. | 

Section IV, Column 4. Number of Confirmation Test Results ~ This column requires entry of 

the number of confirmation tests that were conducted by a BAT as a result of the screening tests 

that were found to be 0.02 or greater. In effect, all screening tests of 0.02 or greater should have 

resulted in confirmation tests. Ideally the number of tests in Column 3 and Column 4 should be 

the same. However, we know that this required confirmation test sometimes does not occur. In 

any case, the number of confirmation tests that were actually performed should be entered in 

Column 4. 

[Example: If the one pre-employment screening test reported as 0.02 or greater had a subsequent 

confirmation test performed by a BAT, “1” would be entered in Column 4 on the Pre-Employment 

row. If three of the four random screening tests that were found to be 0.02 or greater had a 
subsequent confirmation test performed by a BAT, “3” would be entered in Column 4 on the 

Random row. |] 

Section IV, Column 5. Confirmation Tests With Results 0.02 Through 0.039 ~ This column 
requires entry of the number of confirmation tests that were conducted by a BAT that led to results 

that were 0.02 through 0.039. 

[Example: If the one pre-employment confirmation test yielded a result of 0.042, Column 5 of the 

Pre-Employment row would be left blank or zeros entered. If two of the random confirmation 

tests yielded results of 0.03 and 0.032, “2” would be entered in Column 5 of the Random row. ] 

Section IV, Column 6. Confirmation Tests With Results 0.04 Or Greater ~ This column 

requires entry of the number of confirmation tests that were conducted by a BAT that led to results 
that were 0.04 or greater. 

[Example: Because the one pre-employment confirmation test yielded a result of 0.042, “1” 

would be entered in Column 6 of the Pre-Employment row. If one of the random confirmation 
tests yielded a result of 0.04, “1” would be entered in Column 6 of the Random row.] 

TIP ~ Column 1 should equal the sum of Columns 2, 3, 7, and 8. The number of screening tests 
results should reflect the number of screening tests you have no matter the result (below 0.02 or at 
or above 0.02, plus refusals to test), unless of course, the tests were ultimately cancelled. So, 
Column I = Column 2 + Column 3 + Column 7 + Column 8. Certainly, double check your 
records to determine if your actual screening results count is reflective of all these counts. 
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There is no need to record MIS confirmation tests results below 0.02: That is why we have no 
column for it on the form. [If the random test that screened 0.02 went to a confirmation test, and 
that confirmation test yielded a result below 0.02, there is no place for that confirmed result to be 
entered.] We assume that if a confirmation test was completed but not listed in either Column 5 or 
Column 6, the result was below 0.02. In addition, if the confirmation test ended up being 
cancelled, it should not have been included in Columns 1, 3, or 4 in the first place. 

Section IV, Columns 7 and 8. Refusal Results ~ The refusal section is divided into two refusal 
groups — they are: Shy Lung ~ With No Medical Explanation; and Other Refusals To Submit to 
Testing. When an individual does not provide enough breath at the test site, the company requires 
the employee to have a medical evaluation to determine if there exists a medical reason for the 
person’s inability to provide the appropriate amount of breath. If there is no medical reason to 
support the inability as reported by the examining physician, the employer calls the result a refusal 
to test: Refusals of this type are reported in the “Shy Lung ~ With No Medical Explanation” 
category. 

Finally, additional reasons exist for a test to be considered a refusal. Some examples are: the 
employee fails to report to the test site as directed by the employer; the employee leaves the test 

site without permission; the employee fails to sign the certification at Step 2 of the ATF; the 

employee refuses to have a required shy lung evaluation. Again, these are only four examples; 

there are more. 

a Section IV, Column 7. “Shy Lung” ~ With No Medical Explanation ~ This column requires 

the count of the number of tests in which there is no medical reason to support the employee’s 
inability to provide an adequate breath as reported by the examining physician; subsequently, the 

employer called the result a refusal to test. 

Soy ee 

[Example: If one of the 50 random tests was a refusal because of shy lung, would be entered 

in Column 7 of the Random row.] 

s Section IV, Column 8. Other Refusals To Submit To Testing ~ This column requires the 

count of refusals other than those already entered in Columns 7. 

[Example: The company entered “50” as the number of random specimens collected, however it 

had one employee who did not show up at the testing site as directed. Because of this one refusal 

event, “1” would be entered in Column 8 of the Random row. | 

TIP ~ Even though some testing events result in a refusal in which no breath (or saliva) was 

tested, there is an expectation that your overall numbers for screening tests (in Column 1) will 

equal the total number of screening tests with results below 0.02 (Column 2); screening tests with 

results 0.02 or greater (Column 3); and refusals (Columns 7 and 8). Do not worry that no breath 

(or saliva) was tested for some refusals; all refusals are counted as a screening test event for MIS 

purposes and for establishing random rates. 
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Section IV, Column 9. Cancelled Tests ~ This column requires a count of the number of tests in 

each testing category that the BAT or STT reported as cancelled. Do not count any cancelled tests 

in Column | or in any other column other than Column 9. For instance, you must not count a 0.04 

screening result or confirmation result in any column, other than Column 9, if the test was 

ultimately cancelled for some reason (e.g., a required air blank was not performed). 

[Example: Ifa pre-employment test was reported cancelled, “1” would be entered in Column 9 on 

the Pre-Employment row. If three of the company’s random test results were reported cancelled, 

“3” would be entered in Column 13 on the Random row. | 

TOTAL Line. Columns 1 through 9 ~ This line requires you to add the numbers in each column 

and provide the totals. 

General issues 

DOT drug & alcohol regulations and HIPAA 

The Department of Transportation’s (DOT) Office of Drug & 
Alcohol Policy & Compliance issued the following guidance on 
the relationship between the DOT’s drug and alcohol testing 
regulations and the rules of the Health Insurance Portability 
and Accountability Act of 1996 (HIPAA). The guidance should 
help answer some questions that motor carriers may have. 

Question: Are employers and their service agents in the 
Department of Transportation (DOT) drug and alcohol testing 
program required to obtain employee written authorizations 
in order to disclose drug and alcohol testing information? 

Answer: 

° In the DOT drug and alcohol testing program, employers 
and service agents are not required to obtain written 
employee authorization to disclose drug and alcohol test- 
ing information where disclosing the information is re- 
quired by 49 CFR Part 40 and other DOT Agency & U.S. 
Coast Guard (USCG) drug and alcohol testing 
regulations. 49 CFR Part 40 and DOT Agency & USCG 
regulations provide for confidentiality of individual test- 
related information in a variety of other circumstances. 

e Even if drug and alcohol testing information is viewed as 
protected under the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) rules, it is not neces- 
sary to obtain employee written authorization where 
DOT requires the use or disclosure of otherwise protected 
health information under 49 CFR Part 40 or the other 
DOT Agency & USCG drug and alcohol testing 
regulations. 

Unless otherwise stipulated by 49 CFR Part 40 or DOT 
Agency & USCG regulations, use or disclosure of the DOT 
drug and alcohol testing information without a consent or 
authorization from the employee is required by the Om- 
nibus Transportation Employees Testing Act of 1991, 49 
CFR Part 40, and DOT Agency & USCG drug and alcohol 
testing regulations. 

Consequently, an employer or service agent in the DOT 
program may disclose the information without the writ- 
ten authorization from the employee under many 
circumstances. For example: 

° Employers need no written authorizations from em- 
ployees to conduct DOT tests. 

° Collectors need no written authorizations from em- 
ployees to perform DOT urine collections, to distribute 
Federal Drug Testing Custody and Control Forms, or to 
send specimens to laboratories. 

= 100 

Screening Test Technicians and Breath Alcohol Tech- 
nicians need no written authorizations from employees 
to perform DOT saliva or breath alcohol tests (as ap- 
propriate), or to report alcohol test results to 
employers. 

Laboratories need no written authorizations from em- 
ployees to perform DOT drug and validity testing, or to 
report test results to Medical Review Officers (MROs). 

MROs need no written authorizations from employees 
to verify drug test results, to discuss alternative medi- 
cal explanations with prescribing physicians and issu- 
ing pharmacists, to report results to employers, to 
confer with Substance Abuse Professionals (SAPs) and 
evaluating physicians, or to report other medical infor- 
mation (see §40.327). 

SAPs need no written authorizations from employees 
to conduct SAP evaluations, to confer with employers, 
to confer with MROs, to confer with appropriate edu- 
cation and treatment providers, or to provide SAP 
reports to employers 

Consortia/Third Party Administrators need no written 
authorizations from employees to bill employers for 
service agent functions that they perform for employ- 
ers or contract on behalf of employers. 

Evaluating physicians need no written authorizations 
from employees to report evaluation information and 
results to MROs or to employers, as appropriate. 

Employers and service agents need no written autho- 
rizations from employees to release information to re- 
questing Federal, state, or local safety agencies with 
regulatory authority over them or employees. 
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PART 303—CIVIL RIGHTS 
Sec. 

303.1 Purpose. 

303.3 Application of this part. 

Authority: Public Law 105-159, 113 Stat. 1748, Title |, sections 
107(a) and 106 (Dec. 9, 1999) (49 U.S.C. 113); 42 U.S.C. 2000d, 
et seq.; and 49 CFR 1.87. 

§303.1 Purpose. 

The purpose of this part is to provide guidelines and 
procedures for implementing the Federal Motor Carrier 
Safety Administration’s (FMCSA) Title VI program un- 
der Title VI of the Civil Rights Act of 1964 and related 
civil rights laws and regulations. For FMCSA-only pro- 
grams or activities, Federal financial assistance recipi- 
ents or grantees will continue to apply and use the 
Departmental Title VI provisions at 49 CFR part 21. For 
joint and multi-agency programs/projects, FMCSA Fed- 
eral assistance recipients or grantees must use the Title 
VI requirements at 49 CFR part 21, unless agreement is 
reached by the Federal funding agencies for the recipi- 
ents to use the Title VI procedures of another agency. 

[70 FR 7414, Feb. 14, 2005] 

§303.3 Application of this part. 

The provisions of this part are applicable to all ele- 
ments of the FMCSA and to any program or activity for 
which Federal financial assistance is authorized under 
a law administered by the FMCSA. This part provides 
Title VI guidelines for State Departments of Transpor- 
tation and local State agencies, including their sub- 
recipients, to implement Title VI. It also applies to 
money paid, property transferred, or other Federal fi- 
nancial assistance extended under any program of the 
FMCSA after the date of this part. 

[70 FR 7414, Feb. 14, 2005] 
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PART 325—COMPLIANCE WITH 
INTERSTATE MOTOR CARRIER 
NOISE EMISSION STANDARDS 

Subpart A—General Provisions 
Sec. 
325.1 Scope of the rules in this part. 
325.3 Effective date. 
325.5 Definitions. 

325.7 Allowable noise levels. 
325.9 Measurement tolerances. 

Subpart B—Administrative Provisions 
325.11 Issuance, amendment, and revocation of the rules 

in this part. 
325.13 Inspection and examination of motor vehicles. 

Subpart C—Iinstrumentation 

325.21 Scope of the rules in this subpart. 

325.23 Kb Le of measurement systems which may be 
used. 

325.25 Calibration of measurement systems. 
325.27 Use of a windscreen. 

Subpart D—Measurement of Noise Emissions; Highway 
Operations 

325.31 Scope of the rules in this subpart. 
325.33 Site characteristics; highway operations. 
325.35 Ambient conditions; highway operations. 
925.37 Location and operation of sound level measurement 

system; highway operations. 

325.39 Measurement procedure; highway operations. 

Subpart E—Measurement of Noise Emissions; Stationary 
Test 

325.51 Scope of the rules in this subpart. 

325.53 Site characteristics; stationary test. 
325.50 Ambient conditions; stationary test. 

S207 Location and operation of sound level measurement 
systems; stationary test. 

325.59 Measurement procedure; stationary test. 

Subpart F—Correction Factors 

325.71 Scope of the rules in this subpart. 
325.73 Microphone distance correction factors. 
325.75 Ground surface correction factors. 
825000 Computation of open site requirements-nonstandard 

sites. 

325.79 Application of correction factors. 

Subpart G—Exhaust Systems and Tires 

325.91 Exhaust systems. 
325.93 Tires. 

Authority: 42 U.S.C. 4917; 49 U.S.C. 301; and 49 CFR 1.87. 

Subpart A—General Provisions 

§325.1 Scope of the rules in this part. 

(a) The rules in this part prescribe procedures for 

inspection, surveillance, and measurement of motor ve- 

hicles and motor vehicle equipment operated by motor 

carriers to determine whether those vehicles and that 

equipment conform to the Interstate Motor Carrier 

Noise Emission Standards of the Environmental Pro- 

tection Agency, 40 CFR Part 202. 

(b) Except as provided in paragraph (c) of this section, 

the rules in this Part apply to motor carriers engaged in 

§325.5 

Interstate Commerce. The rules apply at any time or 
under any condition of highway grade, load, accelera- 
tion or deceleration. 

(c) The rules in this part do not apply to— 
(1) A motor vehicle that has a Gross Vehicle Weight 

Rating (GVWR) of 10,000 pounds (4,536 kg) or less; 
(2) A combination of motor vehicles that has a Gross 

Combination Weight Rating (GCWR) of 10,000 pounds 
(4,536 kg) or less; 

(3) The sound generated by a warning device, such as 
a horn or siren, installed in a motor vehicle, unless such 
device is intentionally sounded in order to preclude an 
otherwise valid noise emission measurement; 

(4) An emergency motor vehicle, such as a fire engine, 
an ambulance, a police van, or a rescue van, when it is 
responding to an emergency call; 

(5) A snow plow in operation; or 
(6) The sound generated by auxiliary equipment 

which is normally operated only when the motor vehicle 
on which it is installed is stopped or is operating at a 
speed of 5 miles per hour (8 kph) or less, unless such 
device is intentionally operated at speeds greater than 5 
mph (8 kph) in order to preclude an otherwise valid 
noise measurement. Examples of that type of auxiliary 
equipment include, but are not limited to, cranes, as- 

phalt spreaders, ditch diggers, liquid or slurry pumps, 
auxiliary air compressors, welders, and _ trash 
compactors. 

[78 FR 58477, Sept. 24, 2013] 

DOT Interpretations—§325.1 

Question 1: What noise emission requirements are appli- 
cable to auxiliary generators? 

Guidance: Auxiliary generators which normally operate 
only when a CMV is stopped or moving at 5 mph or less are 
“auxiliary equipment” of the kind contemplated by EPA and 
are, therefore, exempt from the noise limits in Part 325. 
However, noise from generators that run while the CMV is 
moving at higher speeds would be measured as part of total 
vehicle noise. 

Question 2: Do refrigeration units on tractor-trailer com- 
binations fall within the exemption listed in part 325, subpart 
A of the FMCSRs? 

Guidance: No. 

§325.3 Effective date. 

The rules in this part are effective on October 15, 

1975. 

§325.5 Definitions. 

(a) Statutory definitions. All terms defined in the 
Noise Control Act of 1972 (Pub. L. 92-574, 86 Stat. 
1234) are used as they are defined in that Act. 

(b) Definitions in standards. All terms defined in 
Sec. 202.10 of the Interstate Motor Carrier Noise Emis- 
sion Standards, 40 CFR 202.10, are used as they are 

defined in that section. 
(c) Additional definitions. (1) “Hard test site” 

means any test site having the ground surface covered 
with concrete, asphalt, packed dirt, gravel, or similar 

reflective material for more than % the distance be- 

tween the microphone target point and the microphone 

location point. 

— 103 — 



§325.7 

(2) “Soft test site” means any test site having the 
ground surface covered with grass, other ground cover, 
or similar absorptive material for % or more of the 
distance between the microphone target point and the 
microphone location point. 

(3) “Ground cover” means any of various low, dense- 
growing plants, such as ivy, myrtle, low weeds, or brush. 

(4) “Traffic railing” means any longitudinal highway 
traffic barrier system installed along the side or median 
of a highway. For the purpose of this part, a traffic 
railing must have at least 35 percent of its vertical 
height, from the ground surface to the top of the railing, 
open to free space in order to qualify as an acceptable 
object within a noise measurement test site. Further, for 

the purposes of this part, posts or other discrete sup- 

ports shall be ignored when ascertaining open free 

space. 
(5) “Relatively flat” when used to describe a noise 

measurement site means a site which does not contain 

significant concave curvatures or slope reversals that 

may result in the focusing of sound waves toward the 

microphone location point. 

§325.7 Allowable noise levels. 

Motor vehicle noise emissions, when measured ac- 

cording to the rules of this part, shall not exceed the 

values specified in Table 1. 

Table 1.—Maximum permissible sound level readings (decibel (A)) us 

If the distance between the microphone location point and 
the microphone target point is— 

31 ft (9.5 m) or more but less than | 35 ft (10.7 m) 

35 ft (10.7 m) or more but less than | 39 ft (11.9 m) 

39 ft (11.9 m) or more but less than | 43 ft (13.1 m) 

43 ft (13.1 m) or more but less than | 48 ft (14.6 m) 

48 ft (14.6 m) or more but less than | 58 ft (17.1 m) 

58 ft (17.1 m) or more but less than | 70 ft (21.3 m) 

70 ft (21.3 m) or more but less than | 83 ft (25.3 m) 

35 mi/h or | Above 35} 35 mi/h 
less mi/h or less 

Highway operations test Stationary tests 

Hard site 

Soft site Hard site 
Above 
35mi/h 

91 

90 

89 

88 

87 

86 

85 

'The speeds shown refer to measurements taken at sites having speed limits as indicated. These speed limits do not necessarily have 
to be posted. 

This table is based on motor carrier noise emission requirements specified in 40 CFR 202.20 and 40 CFR 202.21. 

[40 FR 42437, Sept. 12, 1975, as amended at 54 FR 50385, Dec. 
6, 1989] 

§325.9 Measurement tolerances. 

(a) Measurement tolerances will be allowed to take 
into account the effects of the following factors: 

(1) The consensus standard practice of reporting filed 
sound level measurements to the nearest whole decibel. 

(2) Variations resulting from commercial instrument 
tolerances. 

(3) Variations resulting from the topography of the 
noise measurement site. 

(4) Variations resulting from atmospheric conditions 
such as wind, ambient temperature, and atmospheric 
pressure. 

(5) Variations resulting from reflected sound from 
small objects allowed within the test site. 

(6) The interpretation of the effects of the above cited 
factors by enforcement personnel. 

(b) Measurement tolerances shall not exceed 2 deci- 
bels for a given measurement. 

Subpart B—Administrative 
Provisions 

§325.11 Issuance, amendment, and revocation of 
the rules in this part. 

The procedures specified in Part 389 of this chapter 
for the issuance, amendment, or revocation of the Fed- 

eral Motor Carrier Safety Regulations apply to 
rulemaking proceedings for the issuance, amendment, 
or revocation of the rules in this part. 

§325.13 Inspection and examination of motor ve- 
hicles. 

(a) Any special agent of the Federal Motor Carrier 
Safety Administration (designated in Appendix B to 
Subchapter B of this chapter) is authorized to inspect, 
examine, and test a motor vehicle operated by a motor 
carrier in accordance with the procedures specified in 
this part for the purpose of ascertaining whether the 
motor vehicle and equipment installed on the motor 
vehicle conforms to the Interstate Motor Carrier Noise 
Emission Standards of the Environmental Protection 
Agency, 40 CFR Part 202. 

(b) A motor carrier, its officers, drivers, agents, and 
employees must, at any time, submit a motor vehicle 
used in its operations for inspection, examination, and 
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testing for the purpose of ascertaining whether the 
motor vehicle and equipment installed on it conforms to 
the Interstate Motor Carrier Noise Emission Standards 
my ca Environmental Protection Agency, 40 CFR Part 

(c) Prescribed Inspection Report. Form MCS-141, 
Noise Level Compliance Check shall be used to record 
findings from motor vehicles selected for noise emission 
inspection by authorized employees. 

(d) Motor Carrier’s Disposition of Form MCS- 
141.(1) The driver of any motor vehicle receiving a Form 
MCS-141 shall deliver such MCS-141 to the motor car- 
rier operating the vehicle upon his/her arrival at the 
next terminal or facility of the motor carrier, if such 
arrival occurs within twenty-four (24) hours. If the 
driver does not arrive at a terminal or facility of the 
motor carrier operating the vehicle within twenty-four 
(24) hours he/she shall immediately mail the Form 
MCS-141 to the motor carrier. For operating conve- 
nience, motor carriers may designate any shop, termi- 
nal, facility, or person to which it may instruct its 
drivers to deliver or forward Form MCS-141. It shall be 
the sole responsibility of the motor carrier that Form 
MCS-141 is returned to the Federal Motor Carrier 
Safety Administration, in accordance with the terms 
prescribed thereon and in paragraphs (d)(2) and (3) of 
this section. A driver, if himself/herself a motor carrier, 
shall return Form MCS-141 to the Federal Motor Car- 
rier Safety Administration, in accordance with the 

terms prescribed thereon and in paragraphs (d)(2) and 
(3) of this section. 

(2) Motor carriers shall carefully examine Forms 
MCS-141. Appropriate corrective action shall be taken 
on vehicles found to be not in compliance with the 
requirements of this Part. 

(3) Motor carriers must complete the “Motor Carrier 
Certification of Action Taken” on Form MCS-141 in 
accordance with the terms prescribed thereon. Motor 
carriers must return Forms MCS-141 to the Division 
Office, at the address indicated upon Form MCS-141 
within fifteen (15) days following the date of the vehicle 

inspection. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10226, Mar. 
10, 1976; 54 FR 50385, Dec. 6, 1989; 60 FR 38743, July 28, 1995; 
66 FR 49869, Oct. 1, 2000; 78 FR 58477, Sept. 24, 2013] 

Subpart C—Instrumentation 

§325.21 Scope of the rules in this subpart. 

The rules in this subpart specify criteria for sound 

level measurement systems which are used to make the 

sound level measurements specified in Subpart D and 

Subpart E of this part. 

§325.23 Type of measurement systems which 

may be used. 

The sound level measurement system must meet or 

exceed the requirements of American National Stan- 

dard Specification for Sound Level Meters (ANSI S1.4— 

1971), approved April 27, 1971, issued by the American 

§325.27 

National Standards Institute,’ throughout the appli- 
cable frequency range for either: 

(a) A Type 1 sound level meter; 
(b) A Type 2 sound level meter; or 
(c) A Type S sound level meter which has — 
(1) A weighing frequency response; 
(2) Fast dynamic characteristics of its indicating in- 

strument; and 

(3) A relative response level tolerance consistent with 
those of either a Type 1 or Type 2 sound level meter, as 
specified in Section 3.2 of ANSI S1.4-1971. 

§325.25 Calibration of measurement systems. 

(a)(1) The sound level measurement system must be 
calibrated and appropriately adjusted at one or more 
frequencies in the range from 250 to 1,000 Hz at the 
beginning of each series of measurements and at inter- 
vals of 5-15 minutes thereafter, until it has been deter- 
mined that the sound level measurement system has 
not significantly drifted from its calibrated level. Once 
this fact has been established, calibrations may be made 
at intervals once every hour. A significant drift shall be 
considered to have occurred if a 0.3 dB or more excur- 
sion is noted from the system’s predetermined reference 
calibration level. In the case of systems using displays 
with whole decibel increments, the operator may visu- 
ally judge when the 0.3 dB drift has been met or 
exceeded. 

(2) The sound level measurement system must be 
checked periodically by its manufacturer, a representa- 
tive of its manufacturer, or a person of equivalent spe- 
cial competence to verify that its accuracy meets the 
manufacturer’s design criteria. 

(b) An acoustical calibrator of the microphone coupler 
type designed for the sound level measurement system 
in use shall be used to calibrate the sound level mea- 
surement system in accordance with paragraph (a) of 
this section. the calibration must meet or exceed the 
accuracy requirements specified in section 5.4.1 of the 
American National Standard Institute Standard Meth- 
ods for Measurements of Sound Pressure Levels 
(Ansi $1.13—1971) for field method measurements. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227, Mar. 
10, 1976] 

§325.27 Use of a windscreen. 

A properly installed windscreen, of the type recom- 
mended by the manufacturer of the Sound Level Mea- 
surement System, shall be used during the time that 
noise emission measurements are being taken. 

1 Copies of the specification may be secured from the American 
National Standards Institute, 1430 Broadway, New York, New York 

10018. 
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Subpart D—Measurement of Noise 
Emissions; Highway Operations 

§325.31 Scope of the rules in this subpart. 

The rules in this subpart specify conditions and pro- 
cedures for measurement of the sound level generated 
by a motor vehicle engaged in a highway operation for 
the purpose of ascertaining whether the motor vehicle 
conforms to the Standards for Highway Operations set 
forth in 40 CFR 202.20. 

$325.33 Site characteristics; highway operations. 

(a) Measurement shall be made at a test site which is 
adjacent to, and includes a portion of, a traveled lane of 
a public highway. A microphone target point shall be 
established on the centerline of the traveled lane of the 
highway, and a microphone location point shall be es- 
tablished on the ground surface not less than 31 feet (9.5 
m) or more than 83 feet (25.3 m) from the microphone 
target point and on a line that is perpendicular to the 
centerline of the traveled lane of the highway and that 
passes through the microphone target point. In the case 
of a standard test site, the microphone location point is 
50 feet (15.2 m) from the microphone target point. 
Within the test site is a triangular measurement area. A 
plan view diagram of a standard test site, having an 
open site within a 50-foot (15.2 m) radius of both the 
microphone target point and the microphone location 
point, is shown in Figure 1. Measurements may be made 
at a test site having smaller or greater dimensions in 
accordance with the rules in Subpart F of this part. 

MICROPHONE 

TARGET POINT 

50 FT. (15.2M) 
RADIUS CENTERLINE OF 

THE TRAVELLED 

LANE OF 
THE HIGHWAY 

NNMANTT 
50 FT. (15.2M) 

MEASUREMENT 
AREA H 

50 FT. (15.2M) 
RADIUS 

MICROPHONE 
LOCATION POINT 

Figure 1 STANDARD TEST SITE; HIGHWAY OPERATIONS 

(b) The test site must be an open site, essentially free 
of large sound-reflecting objects. However, the following 
objects may be within the test site, including the trian- 
gular measurement area: 

(1) Small cylindrical objects such as fire hydrants or 
telephone or utility poles. 

(2) Rural mailboxes. 
(3) Traffic railings of any type of construction except 

solid concrete barriers (see §325.5(c)(4)). 
(4) One or more curbs having a vertical height of 1 foot 

(.3 m) or less. 

(c) The following objects may be within the test site if 

they are outside of the triangular measurement area of 

the site: 

(1) Any vertical surface (such as billboard), regardless 

of size, having a lower edge more than 15 feet (4.6 m) 

higher than the surface of the traveled lane of the 

highway. 

(2) Any uniformly smooth sloping surface slanting 

away from the highway (such as a rise in grade along- 

side the highway) with a slope that is less than 45 

degrees above the horizontal. 

(3) Any surface slanting away from the highway that 

is 45 degrees or more and not more than 90 degrees 
above the horizontal, if all points on the surface are 
more than 15 feet (4.6 m) above the surface of the 

traveled lane of the highway. 
(d) The surface of the ground within the measurement 

area must be relatively flat (see Sec. 325.5(c)(5)). The 
site shall be a “soft” test site. However, if the site is 
determined to be “hard,” the correction factor specified 
in Sec. 325.75(a) of this part shall be applied to the 
measurement. 

(e) The traveled lane of the highway within the test 
site must be dry, paved with relatively smooth concrete 
or asphalt, and substantially free of - 

(1) Holes or other defects which would cause a motor 
vehicle to emit irregular tire, body, or chassis impact 

noise; and 

(2) Loose material, such as gravel or sand. 

(f) The traveled lane of the highway on which the 
microphone target point is situated must not pass 
through a tunnel or underpass located within 200 feet 
(61 m) of that point. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227 Mar. 
10, 1976; 41 FR 28267, July 9, 1976] 

§325.35 Ambient conditions; highway operations. 

(a)(1) Sound. The ambient A-weighted sound level at 
the microphone location point shall be measured, in the 
absence of motor vehicle noise emanating from within 
the clear zone, with fast meter response using a sound 
level measurement system that conforms to the rules of 
§325.23. 

(2) The measured ambient level must be 10 dB(A) or 
more below that level specified in §325.7, Table 1, which 
corresponds to the maximum permissible sound level 
reading which is applicable at the test site at the time of 
testing. 

(b) Wind. The wind velocity at the test shall be mea- 
sured at the beginning of each series of noise measure- 
ments and at intervals of 5-15 minutes thereafter until 
it has been established that the wind velocity is essen- 
tially constant. Once this fact has been established, 
wind velocity measurements may be made at intervals 
of once every hour. Noise measurements may only be 
made if the measured wind velocity is 12 mph (19.3 kph) 
or less. Gust wind measurements of up to 20 mph (33.2 
kph) are allowed. 
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(c) Precipitation. Measurements are prohibited un- 
der any condition of precipitation, however, measure- 
ments may be made with snow on the ground. The 
ground surface within the measurement area must be 
free of standing water. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227, Mar. 
10, 1976; 41 FR 28267, July 9, 1976] 

§325.37 Location and operation of sound level 
measurement system; highway operations. 
(a) The microphone of a sound level measurement 

system that conforms to the rules in §325.23 of this part 
shall be located at a height of not less than 2 feet (.6 m) 
nor more than 6 feet (1.8 m) above the plane of the 
roadway surface and not less than 3 % feet (1.1 m) above 
the surface on which the microphone stands. The pre- 
ferred microphone height on flat terrain is 4 feet (1.2 m). 

(b)(1) When the sound level measurement system is 
hand-held or is otherwise monitored by a person located 
near its microphone, the holder must orient himself 
relative to the highway in a manner consistent with the 
recommendation of the manufacturer of the sound level 
measurement system. 

(2) In no case shall the holder or observer be closer 
than 2 feet (.6 m) from the system’s microphone, nor 
shall he locate himself between the microphone and the 
vehicle being measured. 

(c) The microphone of the sound level measurement 
system shall be oriented toward the traveled lane of the 
highway at the microphone target point at an angle that 
is consistent with the recommendation of the system’s 
manufacturer. If the manufacturer of the system does 
not recommend an angle of orientation for its micro- 
phone, the microphone shall be oriented toward the 
highway at an angle of not less than 70 degrees and not 
more than perpendicular to the horizontal plane of the 
traveled lane of the highway at the microphone target 
point. 

(d) The sound level measurement system shall be set 
to the A-weighting network and “fast” meter response 

mode. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227, Mar. 
10, 1976] 

§325.39 Measurement procedure; highway opera- 

tions. 

(a) In accordance with the rules in this subpart, a 

measurement shall be made of the sound level gener- 

ated by a motor vehicle operating through the measure- 

ment area on the traveled lane of the highway within 

the test site, regardless of the highway grade, load, 

acceleration or deceleration. 

(b) The sound level generated by the motor vehicle is 

the highest reading observed on the sound level mea- 

surement system as the vehicle passes through the 

measurement area, corrected, when appropriate, in ac- 

cordance with the rules in Subpart F of this part. (Table 

1 in $325.7 lists the range of maximum permissible 

sound level readings for various test conditions.) The 

sound level of the vehicle being measured must be 

observed to rise at least 6 dB(A) before the maximum 

§325.53 

sound level occurs and to fall at least 6 dB(A) after the 

maximum sound level occurs in order to be considered a 

valid sound level reading. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227, Mar. 
10, 1976] 

Subpart E—Measurement of Noise 
Emissions; Stationary Test 

§325.51 Scope of the rules in this subpart. 

(a) The rules in this subpart specify conditions and 
procedures for measuring the sound level generated by 
a vehicle when the vehicle’s engine is rapidly acceler- 
ated from idle to governed speed at wide open throttle 
with the vehicle stationary, its transmission in neutral, 
and its clutch engaged, for the purpose of ascertaining 
whether the motor vehicle conforms to the Standard for 
Operation Under Stationary Test, 40 CFR 202.21. 

(b) The rules in this subpart apply only to a motor 
vehicle that is equipped with an engine speed governor. 

(c) Tests conducted in accordance with the rules of this 
subpart may be made on either side of the vehicle. 

§325.53 Site characteristics; stationary test. 

(a)(1) The motor vehicle to be tested shall be parked 
on the test site. A microphone target point shall be 
established on the ground surface of the site on the 
centerline of the lane in which the motor vehicle is 
parked at a point that is within 3 feet (.9 m) of the 
longitudinal position of the vehicle’s exhaust system 
outlet(s). A microphone location point shall be estab- 
lished on the ground surface not less than 31 feet (9.5 m) 
and not more than 83 feet (25.3 m) from the microphone 
target point. Within the test site is a triangular mea- 
surement area. A plan view diagram of a standard test 
site, having an open site within a 50-foot (15.2 m) radius 
of both the microphone target point and the microphone 
location point, is shown in Figure 2. 

COMBINATION 
VEHICLE MICROPHONE 

TARGET POINT 90 FT. (15.2M) 
RADIUS 

LONGITUDINAL 

“CENTERLINE 
OF THE VEHICLE 

MICROPHONE 
LOCATION POINT 

Figure 2 STANDARD TEST SITE; STATIONARY TEST 

(2) Measurements may be made at a test site having 

smaller or greater dimensions in accordance with the 

rules in Subpart F of this part. 
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(b) The test site must be an open site, essentially free 

of large sound-reflecting objects. However, the following 

objects may be within the test site, including the trian- 

gular measurement area: 
(1) Small cylindrical objects such as fire hydrants or 

telephone or utility poles. 
(2) Rural mailboxes. 
(3) Traffic railings of any type of construction except 

solid concrete barriers (see §325.5(c)(4)). 

(4) One or more curbs having a height of 1 foot (.3 m) 

or less. 
(c) The following objects may be within the test site if 

they are outside of the triangular measurement area of 
the site: 

(1) Any vertical surface, regardless of size (such as a 
billboard), having a lower edge more than 15 feet (4.6 m) 
above the ground. 

(2) Any uniformly smooth surface slanting away from 
the vehicle with a slope that is less than 45 degrees 
above the horizontal. 

(3) Any surface slanting away from the vehicle that is 
45 degrees or more and not more than 90 degrees above 
the horizontal, if all points on the surface are more than 
15 feet (4.6 m) above the surface of the ground in the test 
site. 

(d) The surface of the ground within the measurement 
area must be relatively flat. (See §325.5(c)(5)). The site 
shall be a “hard” site. However, if the site is determined 
to be “soft,” the correction factor specified in §325.75(b) 
of this part shall be applied to the measurement. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227, Mar. 
10, 1976; 54 FR 50385, Dec. 6, 1989] 

§325.55 Ambient conditions; stationary test. 

(a)(1) Sound. The ambient A-weighted sound level at 
the microphone location point shall be measured, in the 
absence of motor vehicle noise emanating from within 
the clear zone, with fast meter response using a sound 
level measurement system that conforms to the rules of 
$325.23. 

(2) The measured ambient level must be 10 dB(A) or 
more below that level specified in §325.7, Table 1, which 

corresponds to the maximum permissible sound level 
reading which is applicable at the test site at the time of 
testing. 

(b) Wind. The wind velocity at the test site shall be 
measured at the beginning of each series of noise mea- 
surements and at intervals of 5-15 minutes thereafter 
until it has been established that the wind velocity is 
essentially constant. Once this fact has been estab- 
lished, wind velocity measurements may be made at 
intervals of once every hour. Noise measurements may 
only be made if the measured wind velocity is 12 mph 
(19.3 kph) or less. Gust wind measurements of up to 20 
mph (33.2 kph) are allowed. 

(c) Precipitation. Measurements are prohibited un- 
der any conditions of precipitation, however, measure- 
ments may be made with snow on the ground. The 
ground within the measurement area must be free of 
standing water. 

ae ae Sept. 12, 1975, as amended at 41 FR 28267, July 

§325.57 Location and operation of sound level 

measurement systems; stationary test. 

(a) The microphone of a sound level measurement 

system that conforms to the rules in §325.23 shall be 

located at a height of not less than 2 feet (.6 m) nor more 

than 6 feet (1.8 m) above the plane of the roadway 

surface and not less than 3 % feet (1.1 m) above the 

surface on which the microphone stands. The preferred 

microphone height on flat terrain is 4 feet (1.2 m). 

(b) When the sound level measurement system is 

handheld or otherwise monitored by a person located 

near its microphone, the holder must orient himself 

relative to the highway in a manner consistent with the 

recommendation of the manufacturer of the sound level 

measurement system. In no case shall the holder or 

observer be closer than 2 feet (.6 m) from the system’s 
microphone, nor shall he locate himself between the 
microphone and the vehicle being measured. 

(c) The microphone of the sound level measurement 
system shall be oriented toward the vehicle at an angle 
that is consistent with the recommendation of the sys- 
tem’s manufacturer. If the manufacturer of the system 
does not recommend an angle of orientation for its 
microphone, the microphone shall be oriented at an 
angle of not less than 70 degrees and not more than 
perpendicular to the horizontal plane of the test site at 
the microphone target point. 

(d) The sound level measurement system shall be set 
to the A-weighting network and “fast” meter response 
mode. 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10227, Mar. 
10, 1976] 

§325.59 Measurement procedure; stationary test. 

In accordance with the rules in this subpart, a mea- 
surement shall be made of the sound level generated by 
a stationary motor vehicle as follows: 

(a) Park the motor vehicle on the test site as specified 
in §325.53 of this subpart. If the motor vehicle is a 
combination (articulated) vehicle, park the combination 
so that the longitudinal centerlines of the towing vehicle 
and the towed vehicle or vehicles are in substantial 
alignment. 

(b) Turn off all auxiliary equipment which is installed 
on the motor vehicle and which is designed to operate 
under normal conditions only when the vehicle is oper- 
ating at a speed of 5 mph (8 kph) or less. Examples of 
such equipment include cranes, asphalt spreaders, liq- 
uid or slurry pumps, auxiliary air compressors, welders, 
and trash compactors. 

(c) If the motor vehicle’s engine radiator fan drive is 
equipped with a clutch or similar device that automati- 
cally either reduces the rotational speed of the fan or 
completely disengages the fan from its power source in 
response to reduced engine cooling loads, park the ve- 
hicle before testing with its engine running at high idle 
or any other speed the operator may choose, for suffi- 
cient time but not more than 10 minutes, to permit the 
engine radiator fan to automatically disengage when 
the vehicle’s noise emissions are measured under sta- 
tionary test. 
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(d) With the motor vehicle’s transmission in neutral 
and its clutch engaged, rapidly accelerate the vehicle’s 
engine from idle to its maximum governed speed with 
wide open throttle. Return the engine’s speed to idle. 

(e) Observe the maximum reading on the sound level 
measurement system during the time the procedures 
specified in paragraph (d) of this section are followed. 
Record that reading, if the reading has not been influ- 
enced by extraneous noise sources such as motor 
vehicles operating on adjacent roadways. 

(f) Repeat the procedures specified in paragraphs (d) 
and (e) of this section until the first two maximum sound 
level readings that are within 2 dB(A) of each other are 
recorded. Numerically average those two maximum 
sound level readings. When appropriate, correct the 
average figure in accordance with the rules in Subpart 
F of this part. 

(g) The average figure, corrected as appropriate, con- 
tained in accordance with paragraph (f) of this section, 
is the sound level generated by the motor vehicle for the 
purpose of determining whether it conforms to the Stan- 
dard for Operation Under Stationary Test, 40 CFR 202. 
21. (Table 1 in §325.7 lists the range of maximum 

permissible sound level readings for various test 
conditions.) 

[40 FR 42437, Sept. 12, 1975, as amended at 41 FR 10226, Mar. 
10, 1976] 

Subpart F—Correction Factors 

§325.71 Scope of the rules in this subpart. 

(a) The rules in this subpart specify correction factors 
which are added to, or subtracted from, the reading of 
the sound level generated by a motor vehicle, as dis- 
played on a sound level measurement system, during 
the measurement of the motor vehicle’s sound level 
emissions at a test site which is not a standard site. 

(b) The purpose of adding or subtracting a correction 
factor is to equate the sound level reading actually 
generated by the motor vehicle to the sound level read- 
ing it would have generated if the measurement had 
been made at a standard test site. 

§325.73 Microphone distance correction factors.' 
If the distance between the microphone location point 

and the microphone target point is other than 50 feet 

(15.2 m), the maximum observed sound level reading 

generated by the motor vehicle in accordance with 

§325.39 of this part or the numerical average of the 

recorded maximum observed sound level readings gen- 

erated by the motor vehicle in accordance with §325.59 

of this part shall be corrected as specified in the follow- 

ing table: 

1 Table 1, in §325.7 is a tabulation of the maximum allowable 

sound level readings taking into account both the distance cor- 

rection factors contained in §325.73 and the ground surface 

correction factors contained in §325.75. 

§325.77 

Table 2—Distance correction factors 

If the distance between the The value dB(A) to be 

microphone location point and applied to the observed 

the microphone target point is sound level reading is— 

31 ft (9.5 m) or more but less -4 

thanr3S ttr((lOx/aim) pavesceenee saree 

35 ft (10.7 m) or more but less -3 

neta G3) in (HEI) aM esincoagee acoone 26 

39 ft (11.9 m) or more but less -2 

metal} GRE) TM ssoaanccnonaeens 

43 ft (13.1 m) or more but less -1 

Ndnetn) Cts) ie (GINS) TM) conoannonneoane 

48 ft (14.6 m) or more but less 0 

eI SSS AGI TTAUIM) oncc tin ahoncaoone 

58 ft (17.7 m) or more but less +1 

iatstnl ZOE (ALES) I) cceocbocassoqocoee 

70 ft (21.3 m) or more but less +2 

Hnvetaseine (BSE) MM) st coducesooe8e cue 

[40 FR ie Sept. 12, 1975, as amended at 54 FR 50385, Dec. 
6, 1989 

§325.75 Ground surface correction factors.! 

(a) Highway operations. When measurements are 
made in accordance with the rules in Subpart D of this 
part upon a test site which is “hard,” a correction factor 
of 2 dB(A) shall be subtracted from the maximum ob- 
served sound level reading generated by the motor 
vehicle to determine whether the motor vehicle con- 
forms to the Standards for Highway Operations, 40 CFR 
202.20. 

(b) Stationary Test. When measurements are made 
in accordance with the rules in Subpart E of this part 
upon a test site which is “soft,” a correction factor of 2 
dB(A) shall be added to the numerical average of the 
recorded maximum observed sound level readings gen- 
erated by the motor vehicle to determine whether the 
motor vehicle conforms to the Standard for Operation 
Under Stationary Test, 40 CFR 202.21. 

§325.77 Computation of open site 
requirements—nonstandard sites. 

(a) If the distance between the microphone location 
point and the microphone target point is other than 50 
feet (15.2 m), the test site must be an open site within a 
radius from both points which is equal to the distance 
between the microphone location point and the micro- 
phone target point. 

(b) Plan view diagrams of nonstandard test sites are 
shown in Figures 3 and 4. Figure 3 illustrates a test site 
which is larger than a standard test site and is based 
upon a 60-foot (18.3 m) distance between the micro- 
phone location point and the microphone target point. 
(See §325.79(b)(1) for an example of the application of 
the correction factor to a sound level reading obtained at 
such a site.) Figure 4 illustrates a test site which is 
smaller than a standard test site and is based upon a 
35-foot (10.7 m) distance between the microphone loca- 

tion point and the microphone target point. (See §325. 

79(b)(2) for an example of the application of the 

correction factor to a sound level reading obtained at 

such a site.) 

— 109 — 



§325.79 

MICROPHONE 

TARGET POINT 

60 FT. (18.3M) 
RADIUS CENTERLINE OF 

THE TRAVELLED 
LANE OF 
THE HIGHWAY 

MEASUREMENT 
AREA ZA 

60 FT. (18.3M) 
RADIUS 

MICROPHONE 
LOCATION POINT 

Figure 3 NON-STANDARD TEST SITE; (60 FT. (18.3M) 
DISTANCE BETWEEN MICROPHONE LOCATION AND 

TARGET POINTS) 

COMBINATION 
VEHICLE MICROPHONE 

35 FT. (10.7M) TARGET POINT 
RADIUS 

_ LONGITUDINAL 
CENTERLINE 
OF THE VEHICLE 

AREA 

35 FT. (10.7M) 
RADIUS 

MICROPHONE 
LOCATION POINT 

Figure 4 NON-STANDARD TEST SITE; (35 FT. (10.7M) 
DISTANCE BETWEEN MICROPHONE LOCATION AND 

TARGET POINTS) 

§325.79 Application of correction factors. 

(a) If two correction factors apply to a measurement 
they are applied cumulatively. 

(b) The following examples illustrate the application 
of correction factors to sound level measurement read- 
ings: 

(1) Example 1 - Highway operations. Assume that 
a motor vehicle generates a maximum observed sound 
level reading of 86 dB(A) during a measurement in 
accordance with the rules in Subpart D of this part. 
Assume also that the distance between the microphone 
location point and the microphone target point is 60 feet 
(18.3 m) and that the measurement area of the test site 
is acoustically “hard.” The corrected sound level gener- 
ated by the motor vehicle would be 85 dB(A), calculated 
as follows: 

86 dB(A) Uncorrected reading 
+ 1dB(A) Distance correction factor 
— 2dB(A) Ground surface correction factor 

85 dB(A) Corrected reading 

(2) Example 2 - Stationary test. Assume that a 

motor vehicle generates maximum sound level readings 

which average 88 dB(A) during a measurement in ac- 

cordance with the rules in Subpart E of this part. As- 

sume also that the distance between the microphone 

location point and the microphone target point is 35 feet 

(10.7 m), and that the measurement area of the test site 

is acoustically “soft.” The corrected sound level gener- 

ated by the motor vehicle would be 87 dB(A), calculated 

as follows: 
88 dB(A) Uncorrected average of readings 
— 3dB(A) Distance correction factor 
+ 2dB(A) Ground surface correction factor 

87 dB(A) Corrected reading 

Subpart G—Exhaust Systems and 
Tires 

§325.91 Exhaust systems. 

A motor vehicle does not conform to the visual ex- 
haust system inspection requirements, 40 CFR 202.22, 
of the Interstate Motor Carriers Noise Emission Stan- 
dards, if inspection of the exhaust system of the motor 
vehicle discloses that the system- 

(a) Has a defect which adversely affects sound reduc- 
tion, such as exhaust gas leaks or alteration or deterio- 
ration of muffler elements, (small traces of soot on 

flexible exhaust pipe sections shall not constitute a 

violation of this subpart); 
(b) Is not equipped with either a muffler or other noise 

dissipative device; or 
(c) Is equipped with a cut-out, by-pass, or similar 

device, unless such device is designed as an exhaust gas 
driven cargo unloading system. 

[75 FR 57193 Sept. 20, 2010] 

§325.93 Tires. 

(a) Except as provided in paragraph (b) of this section, 
a motor vehicle does not conform to the visual tire 
inspection requirements, 40 CFR 202.23, of the Inter- 
state Motor Carriers Noise Emissions Standards, if in- 
spection of any tire on which the vehicle is operating 
discloses that the tire has a tread pattern composed 
primarily of cavities in the tread (excluding sipes and 
local chunking) which are not vented by grooves to the 
tire shoulder or circumferentially to each other around 
the tire. 

(b) Paragraph (a) of this section does not apply to a 
motor vehicle operated on a tire having a tread pattern 
of the type specified in that paragraph, if the motor 
carrier who operates the motor vehicle demonstrates to 
the satisfaction of the Administrator or his/her designee 
that either— 

(1) The tire did not have that type of tread pattern 
when it was originally manufactured or newly remanu- 
factured; or 

(2) The motor vehicle generates a maximum sound 
level reading of 90 dB(A) or less when measured at a 
standard test site for highway operations at a distance 
of 15.3 meters (50 feet) and under the following condi- 
tions: 

1o— 



§325.93 

(i) The measurement must be made at a time and 
place and under conditions specified by the Administra- 
tor or his/her designee. 

(ii) The motor vehicle must be operated on the same 
tires that were installed on it when the inspection speci- 
fied in paragraph (a) of this section occurred. 

(iii) The motor vehicle must be operated on a highway 
having a posted speed limit of more than 56.3 kph (35 
mph). 

(iv) The sound level measurement must be made 
while the motor vehicle is operating at the posted speed 
limit. 

[40 FR 42437, Sept. 12, 1975, as amended at 60 FR 38743, July 
28, 1995] 
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PART 350—COMMERCIAL MOTOR 
CARRIER SAFETY ASSISTANCE 

PROGRAM 
Subpart A—General 

Sec. 
350.101 What is the Motor Carrier Safety Assistance Pro- 

gram (MCSAP)? 
350.103 What is the purpose of this part? 
350.105 What definitions are used in this part? 
350.107 What jurisdictions are eligible for MCSAP funding? 
350.109 What are the national program elements? 
350.111 What constitutes traffic enforcement for the purpose 

of the MCSAP? 

Subpart B—Requirements for Participation 
350.201 What conditions must a State meet to qualify for 

Basic Program Funds? 
350.203 [Reserved] 

350.205 — and when does a State apply for MCSAP fund- 
ing? 

350.207 What response does a State receive to its CVSP 
submission? 

350.209 How does a State demonstrate that it satisfies the 
conditions for Basic Program funding? 

350.211 What is the format of the certification required by 
§350.209? 

350.213 What must a State CVSP include? 

350.215 What are the consequences for a State that fails to 
perform according to an approved CVSP or other- 
wise fails to meet the conditions of this part? 

350.217 [Removed] 

Subpart C—Funding 

350.301 What level of effort must a State maintain to qualify 
for MCSAP funding? 

350.303 What are the State and Federal shares of expenses 
incurred under an approved CVSP? 

350.305 Are U.S. Territories subject to the matching funds 
requirement? 

350.307 How long are MCSAP funds available to a State? 
350.309 What activities are eligible for reimbursement under 

the MCSAP? 
350.311 What specific items are eligible for reimbursement 

under the MCSAP? 
350.313 | How are MCSAP funds allocated? 
350.315 | How may Basic Program Funds be used? 
350.317 What are Incentive Funds and how may they be 

used? 
350.319 What are permissible uses of High Priority Activity 

Funds? 

350.321 What are permissible uses of New Entrant Funds? 

350.323 What criteria are used in the Basic Program Funds 
allocation? 

350.325 [Reserved] 

350.327 How may States qualify for Incentive Funds? 

350.329 How may a State or local agency qualify for High 
Priority Funds? 

350.331 How does a State ensure its laws and regulations 
are compatible with the FMCSRs and HMRs? 

350.333 What are the guidelines for the compatibility review? 

350.335 What are the consequences if my State has laws or 
regulations incompatible with the Federal regula- 
tions? 

350.337 How may State laws and regulations governing mo- 
tor carriers, CMV drivers, and CMVs in interstate 

commerce differ from the FMCSRs and still be con- 

sidered compatible? 

350.339 What are tolerance guidelines? 

350.341 What specific variances from the FMCSRs aie al- 

lowed for State laws and regulations governing mo- 

§350.105 

tor carriers, CMV drivers and CMVs engaged in 
intrastate commerce and not subject to Federal ju- 
risdiction? 

350.343 How may a State obtain a new exemption for State 
laws and regulations for a specific industry involved 
in intrastate commerce? 

350.345 How does a State apply for additional variances 
from the FMCSRs? 

Authority: 49 U.S.C. 13902, 31101-31104, 31108, 31136, 
31140-31141, 31161, 31310-31311, 31502; and 49 CFR 1.87. 

Subpart A—General 

§350.101 What is the Motor Carrier Safety 
Assistance Program (MCSAP)? 

The MCSAP is a Federal grant program that pro- 
vides financial assistance to States to reduce the num- 
ber and severity of accidents and hazardous materials 
incidents involving commercial motor vehicles (CMV). 
The goal of the MCSAP is to reduce CMV-involved 
accidents, fatalities, and injuries through consistent, 
uniform, and effective CMV safety programs. Investing 
grant monies in appropriate safety programs will in- 
crease the likelihood that safety defects, driver deficien- 
cies, and unsafe motor carrier practices will be detected 
and corrected before they become contributing factors to 
accidents. The MCSAP also sets forth the conditions for 
participation by States and local jurisdictions and pro- 
motes the adoption and uniform enforcement of safety 
rules, regulations, and standards compatible with the 
Federal Motor Carrier Safety Regulations (FMCSRs) 
and Federal Hazardous Material Regulations (HMRs) 
for both interstate and intrastate motor carriers and 
drivers. 

[65 FR 15102, Mar. 21, 2000] 

§350.103 What is the purpose of this part? 

The purpose of this part is to ensure the Federal 
Motor Carrier Safety Administration (FMCSA), States, 
local government agencies and other political jurisdic- 
tions work in partnership to establish programs to im- 
prove motor carrier, CMV, and driver safety to support 
a safe and efficient transportation system by— 

(a) Making targeted investments to promote safe 
CMV transportation, including transportation of pas- 
sengers and hazardous materials; 

(b) Investing in activities likely to generate maximum 
reductions in the number and severity of CMV crashes 
and fatalities resulting from such crashes; 

(c) Adopting and enforcing effective motor carrier, 
CMV, and driver safety regulations and practices con- 
sistent with Federal requirements; and 

(d) Assessing and improving State wide performance 
by setting program goals and meeting performance 
standards, measures and benchmarks. 

[65 FR 15102, Mar. 21, 2000; 78 FR 60230, Oct. 1, 2013] 

§350.105 What definitions are used in this part? 

10-year average accident rate means for each 
State, the aggregate number of large truck-involved 
fatal crashes (as reported in the Fatality Analysis Re- 

porting System (FARS)) for a 10-year period divided by 
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§350.107 

the aggregate vehicle miles traveled (VMT) (as defined 

by the Federal Highway Administration (FHWA)) for 

the same 10-year period. 
Accident rate means for each State, the total num- 

ber of fatal crashes involving large trucks (as measured 
by the FARS for each State) divided by the total VMT as 
defined by the FHWA for each State for all vehicles. 
Agency means Federal Motor Carrier Safety 

Administration. 
Administrative Takedown Funds means funds de- 

ducted by the FMCSA each fiscal year from the amount 
made available for the MCSAP for expenses incurred in 
the administration of the MCSAP, including expenses to 
train State and local government employees. 
Administrator means Federal Motor Carrier Safety 

Administrator. 
Basic Program Funds means the total MCSAP 

funds less the High Priority Activity, Border Activity, 
Administrative Takedown, and Incentive Funds. 
Commercial motor vehicle (CMV) means a motor 

vehicle that has any of the following characteristics: 
(1) A gross vehicle weight (GVW), gross vehicle weight 

rating (GVWR), gross combination weight (GCW), or 
gross combination weight rating (GCWR) of 4,537 kilo- 
grams (10,001 pounds) or more. 

(2) Regardless of weight, is designed or used to trans- 
port 16 or more passengers, including driver. 

(3) Regardless of weight, is used in the transportation 
of hazardous materials and is required to be placarded 
pursuant to 49 CFR part 172, subpart F. 
Commercial vehicle safety plan (CVSP) means 

the document outlining the State’s CMV safety objec- 
tives, strategies, activities and performance measures. 

Compatible or Compatibility means State laws 
and regulations applicable to interstate commerce and 
to intrastate movement of hazardous materials are 
identical to the FMCSRs and the HMRs or have the 
same effect as the FMCSRs. State laws applicable to 
intrastate commerce are either identical to, or have the 

same effect as, the FMCSRs or fall within the estab- 
lished limited variances under §350.341. 

High Priority Activity Funds means funds pro- 
vided for carrying out high priority activities and proj- 
ects that improve CMV safety and compliance with 
CMV safety regulations (including activities and proj- 
ects that are national in scope), increase public aware- 
ness and education, demonstrate new technologies, and 
reduce the number and rate of accidents involving 
CMVs. 

Incentive Funds means funds awarded to States 
achieving reductions in CMV involved fatal accidents, 
CMV fatal accident rate, or meeting specified CMV 
safety program performance criteria. 

Large truck means a truck over 10,000 pounds gross 
vehicle weight rating including single unit trucks and 
truck tractors (FARS definition). 
Motor carrier means a for-hire motor carrier or 

private motor carrier. The term includes a motor carri- 
er’s agents, officers, or representatives responsible for 
hiring, supervising, training, assigning, or dispatching 
a driver or concerned with the installation, inspection, 
and maintenance of motor vehicle equipment or acces- 
sories or both. 

New Entrant Funds means funds provided to State 

and local governments to conduct safety audits on New 

Entrant motor carriers under the New Entrant Safety 

Assurance Program. 

North American Standard Inspection means the 

methodology used by State CMV safety inspectors to 

conduct safety inspections of CMVs. This consists of 

various levels of inspection of the vehicle or driver or 

both. The inspection criteria are developed by the 

FMCSA in conjunction with the Commercial Vehicle 

Safety Alliance (CVSA), an association of States, Cana- 

dian Provinces, and Mexico whose members agree to 

adopt these standards for inspecting CMVs in their 

jurisdiction. 
Operating authority means the registration re- 

quired by 49 U.S.C. 13902, 49 CFR part 365, 49 CFR 
part 368, and 49 CFR 392.9a. 

[65 FR 15102, Mar. 21, 2000; 71 FR 50866, Aug. 28, 2006; 72 FR 
36769, July 5, 2007; 77 FR 59823, Oct. 1, 2012] 

§350.107 What jurisdictions are eligible for 
MCSAP funding? 

All of the States, the District of Columbia, the Com- 

monwealth of Puerto Rico, the Commonwealth of the 
Northern Mariana Islands, American Samoa, Guam, 
and the Virgin Islands are eligible to receive MCSAP 
grants directly from the FMCSA. For purposes of this 
subpart, all references to “State” or “States” include 
these jurisdictions. 

(65 FR 15103, Mar. 21, 2000] 

§350.109 What are the national program 
elements? 

The national program elements include the following 
five activities: 

(a) Driver/vehicle inspections. 
(b) Traffic enforcement. 
(c) Compliance reviews. 
(d) Public education and awareness. 

(e) Data collection. 

[65 FR 15103, Mar. 21, 2000] 

§350.111 What constitutes traffic enforcement for 
the purpose of the MCSAP? 

Traffic enforcement means enforcement activities of 
State or local officials, including the stopping of vehicles 
operating on highways, streets, or roads for moving 
violations of State or local motor vehicle or traffic laws 
(e.g., speeding, following too closely, reckless driving, 
improper lane changes). 

[65 FR 15103, Mar. 21, 2000; 72 FR 36769, July 5, 2007] 

Subpart B—Requirements for 
Participation 

§350.201 What conditions must a State meet to 
qualify for Basic Program Funds? 
Each State must meet the following 25 conditions: 
(a) Assume responsibility for improving motor carrier 

safety and adopting and enforcing State safety laws and 
regulations that are compatible with the FMCSRs (49 
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CFR parts 390-397) and the HMRs (49 CFR parts 107 
(subparts F and G only), 171-173, 177, 178 and 180), 
except as may be determined by the Administrator to be 
inapplicable to a State enforcement program. 

(b) Implement performance-based activities, includ- 
ing deployment of technology to enhance the efficiency 
and effectiveness of CMV safety programs. 

(c) Designate, in its State Certification, the lead State 
agency responsible for implementing the CVSP. 

(d) Ensure that only agencies having the legal author- 
ity, resources, and qualified personnel necessary to en- 
force the FMCSRs and HMRs or compatible State laws 
or regulations are assigned to perform functions in ac- 
cordance with the approved CVSP. 

(e) Allocate adequate funds for the administration of 
the CVSP including the enforcement of the FMCSRs, 
HMRs, or compatible State laws or regulations. 

(f) Maintain the aggregate expenditure of funds by 
the State lead agency responsible for implementing the 
CVSP, exclusive of Federal funds and State matching 
amounts, for CMV safety programs eligible for funding 
under this part, at a level at least equal to the average 
level of that expenditure for fiscal years 2004 and 2005. 
Upon the request of a State, the Secretary may allow the 
State to exclude State expenditures for Government- 
sponsored demonstration or pilot projects. Upon the 
request of a State, the Secretary may waive or modify 
the requirements of this subsection for one fiscal year, if 
the Secretary determines that a waiver is equitable due 
to exceptional or uncontrollable circumstances, such as 
a natural disaster or a serious decline in the financial 
resources of the MCSAP agency. 

(g) Provide legal authority for a right of entry and 
inspection adequate to carry out the CVSP. 

(h) Prepare and submit to the FMCSA, upon request, 
all reports required in connection with the CVSP or 
other conditions of the grant. 

(i) Adopt and use the reporting standards and forms 
required by the FMCSA to record work activities per- 
formed under the CVSP. 

(j) Require registrants of CMVs to declare, at the time 
of registration, their knowledge of applicable FMCSRs, 
HMBs, or compatible State laws or regulations. 

(k) Grant maximum reciprocity for inspections con- 
ducted under the North American Standard Inspection 
through the use of a nationally accepted system that 
allows ready identification of previously inspected 

CMVs. sgh 
(1) Conduct CMV size and weight enforcement activi- 

ties funded under this program only to the extent those 

activities do not diminish the effectiveness of other CMV 

safety enforcement programs. 

(m) Coordinate the CVSP, data collection and infor- 

mation systems, with State highway safety programs 

under title 23 United States Code (U.S.C.). 

(n) Ensure participation in appropriate FMCSA sys- 

tems and other information systems by all appropriate 

jurisdictions receiving funding under this section. 

(o) Ensure information is exchanged with other States 

in a timely manner. 

(p) Emphasize and improve enforcement of State and 

local traffic laws and regulations related to CMV safety. 

§350.201 

(q) Promote activities in support of the national pro- 
gram elements listed in §350.109, including the follow- 
ing three activities: 

(1) Activities aimed at removing impaired CMV driv- 
ers from the highways through adequate enforcement of 
restrictions on the use of alcohol and controlled sub- 
stances and by ensuring ready roadside access to alcohol 
detection and measuring equipment. 

(2) Activities aimed at providing an appropriate level 
of training to MCSAP personnel to recognize drivers 
impaired by alcohol or controlled substances. 

(3) Interdiction activities affecting the transportation 
of controlled substances by CMV drivers and training on 
appropriate strategies for carrying out those interdic- 
tion activities. 

(r) Enforce requirements relating to the licensing of 
CMV drivers, including checking the status of commer- 
cial drivers’ licenses (CDL). 

(s) Establish and dedicate sufficient resources to a 
program to ensure that accurate, complete, and timely 
motor carrier safety data are collected and reported, and 
ensure the State’s participation in a national motor 
carrier safety data correction system prescribed by 
FMCSA. 

(t)(1) Enforce registration (i.e., operating authority) 
requirements under 49 U.S.C. 13902, 49 CFR part 365, 
49 CFR part 368, and 49 CFR 392.9a by prohibiting the 
operation of (i.e., placing out of service) any vehicle 
discovered to be operating without the required operat- 
ing authority or beyond the scope of the motor carrier’s 
operating authority. 

(2) Enforce financial responsibility requirements un- 
der 49 U.S.C. 138906, 31138, 31139, and 49 CFR part 
387. 

(u) Adopt and maintain consistent, effective, and rea- 
sonable sanctions for violations of CMV, driver, and 
hazardous materials regulations. 

(v) Ensure that MCSAP agencies have policies that 
stipulate roadside inspections will be conducted at lo- 
cations that are adequate to protect the safety of drivers 
and enforcement personnel. 

(w) Include in the training manual for the licensing 
examination to drive a CMV and the training manual 
for the licensing examination to drive a non-CMV infor- 
mation on best practices for driving safely in the vicinity 
of non-CMVs and CMVs. 

(x) Conduct comprehensive and highly visible traffic 
enforcement and CMV safety inspection programs in 
high-risk locations and corridors. 

(y) Except in the case of an imminent or obvious safety 
hazard, ensure that an inspection of a vehicle transport- 
ing passengers for a motor carrier of passengers is 
conducted at a station, terminal, border maintenance 

facility, destination, or other location where a motor 

carrier may make a planned stop. 
(z) Ensure transmittal to roadside inspectors the no- 

tice of each Federal exemption the State receives from 
FMCSA pursuant to 49 CFR part 381 subpart C, includ- 
ing the name of the person granted the exemption and 
any terms and conditions that apply to the exemption. 

[65 FR 15103, Mar. 21, 2000; 67 FR 55165, Aug. 28, 2002; 71 FR 

50866, Aug. 28, 2006; 72 FR 36769, July 5, 2007; 75 FR 17240, 
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April 5, 2010; 77 FR 28449, May 14, 2012; 77 FR 28454, May 14, 
2012; 78 FR 60232, Oct. 1, 2013] 

§350.203 [Reserved] 

§350.205 How and when does a State apply for 
MCSAP funding? 

(a) The lead agency, designated by the Governor, must 
submit the State’s CVSP to the Division Administrator/ 
State Director, FMCSA, on or before August 1 of each 

year. 
(b) This deadline may, for good cause, be extended by 

the Division Administrator/State Director for a period 
not to exceed 30 calendar days. 

(c) For a State to receive funding, the CVSP must be 
complete and include all required documents. 

[65 FR 15104, Mar. 21, 2000; 77 FR 59823, Oct. 1, 2012; 78 FR 
58478, Sept. 24, 2013] 

§350.207 What response does a State receive to 
its CVSP submission? 

(a) The FMCSA will notify the State, in writing, 
within 30 days of receipt of the CVSP whether: 

(1) The plan is approved. 
(2) Approval of the plan is withheld because the CVSP 

does not meet the requirements of this part, or is not 
adequate to ensure effective enforcement of the 
FMCSRs and HMRs or compatible State laws and 
regulations. 

(b) If approval is withheld, the State will have 30 days 
from the date of the notice to modify and resubmit the 
plan. 

(c) Disapproval of a resubmitted plan is final. 
(d) Any State aggrieved by an adverse decision under 

this section may seek judicial review under 5 U.S.C. 
chapter 7. 

[65 FR 15104, Mar. 21, 2000] 

§350.209 How does a State demonstrate that it 
satisfies the conditions for Basic Program 
funding? 

(a) The Governor, the State’s Attorney General, or 
other State official specifically designated by the Gov- 
ernor, must execute a State Certification as described in 
§350.211. 

(b) The State must submit the State Certification 
along with its CVSP, and supplement it with a copy of 
any State law, regulation, or form pertaining to CMV 
safety adopted since the State’s last certification that 
bears on the items contained in §350.201 of this 
subpart. 

[65 FR 15104, Mar. 21, 2000] 

§350.211 What is the format of the certification 
required by §350.209? 

The State’s certification must be consistent with the 
following content: 

I (name), (title), on behalf of the State (or Common- 
wealth) of (State), as requested by the Administrator as 
a condition of approval of a grant under the authority of 
2 U.S.C. 31102, as amended, do hereby certify as fol- 
ows: 

1. The State has adopted commercial motor carrier 

and highway hazardous materials safety rules and 

regulations that are compatible with the FMCSRs and 

the HMRs. 
2. The State has designated (name of State CMV 

safety agency) as the lead agency to administer the 

CVSP for the grant sought and (names of agencies) to 

perform defined functions under the plan. These agen- 

cies have the legal authority, resources, and qualified 

personnel necessary to enforce the State’s commercial 

motor carrier, driver, and highway hazardous materials 

safety laws or regulations. 
3. The State will obligate the funds or resources nec- 

essary to provide a matching share to the Federal as- 
sistance provided in the grant to administer the plan 
submitted and to enforce the State’s commercial motor 
carrier safety, driver, and hazardous materials laws or 
regulations in a manner consistent with the approved 

plan. 
4, The laws of the State provide the State’s enforce- 

ment officials right of entry and inspection sufficient to 
carry out the purposes of the CVSP, as approved, and 
provide that the State will grant maximum reciprocity 
for inspections conducted pursuant to the North Ameri- 
can Standard Inspection procedure, through the use of 
a nationally accepted system allowing ready identifica- 
tion of previously inspected CMVs. 

5. The State requires that all reports relating to the 
program be submitted to the appropriate State agency 
or agencies, and the State will make these reports avail- 
able, in a timely manner, to the FMCSA on request. 

6. The State has uniform reporting requirements and 
uses FMCSA designated forms for record keeping, in- 
spection, and other enforcement activities. 

7. The State has in effect a requirement that regis- 
trants of CMVs declare their knowledge of the appli- 
cable Federal or State CMV safety laws or regulations. 

8. The State must maintain the average aggregate 
expenditure of the State lead agency responsible for 
implementing the CVSP, exclusive of Federal assistance 
and State matching funds, for CMV safety programs 
eligible for funding under the Basic program at a level 
at least equal to the average level of that expenditure 
for fiscal years 2004 and 2005. These expenditures must 
cover at least the following four program areas, as 
applicable: 

a. Motor carrier safety programs in accordance with 
49 CFR 350.109. 

b. Size and weight enforcement programs in accor- 
dance with 49 CFR 350.309(c)(1). 

c. Drug interdiction enforcement programs in accor- 
dance with 49 CFR 350.309(c)(2). 

d. Traffic safety programs in accordance with 49 CFR 
350.309(d). 

9. The State will ensure that CMV size and weight 
enforcement activities funded with MCSAP funds will 
not diminish the effectiveness of other CMV safety en- 
forcement programs. 

10. The State will ensure that violation fines imposed 
and collected by the State are consistent, effective, and 
equitable. 

iil, The State will establish a program to provide 
FMCSA with accurate, complete, and timely reporting 
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of motor carrier safety information that includes docu- 
menting the effects of the State’s CMV safety programs; 
participate in a national motor carrier safety data cor- 
rection program (DataQs); participate in appropriate 
FMCSA systems; and ensure information is exchanged 
in a timely manner with other States. 

12. The State will ensure that the CVSP, data collec- 
tion, and information systems are coordinated with the 
State highway safety program under title 23, U.S. Code. 
The name of the Governor’s highway safety represen- 
tative (or other authorized State official through whom 
coordination was accomplished) is 
(Name) 

13. The State has undertaken efforts to emphasize 
and improve enforcement of State and local traffic laws 
as they pertain to CMV safety. 

14. The State will ensure that MCSAP agencies have 
departmental policies stipulating that roadside inspec- 
tions will be conducted at locations that are adequate to 
protect the safety of drivers and enforcement personnel. 

15. The State will ensure that requirements relating 
to the licensing of CMV drivers are enforced, including 
checking the status of CDLs. 

16. The State will ensure that MCSAP-funded per- 
sonnel, including sub-grantees, meet the minimum Fed- 
eral standards set forth in 49 CFR part 385, subpart C 
for training and experience of employees performing 
safety audits, compliance reviews, or driver/vehicle 
roadside inspection. 

17. The State will enforce operating authority re- 
quirements under 49 CFR 392.9a by prohibiting the 
operation of any vehicle discovered to be operating with- 
out the required operating authority or beyond the 
scope of the motor carrier’s operating authority. 

18. The State will enforce the financial responsibility 
requirements under 49 CFR part 387 as applicable to 
CMVs subject to the provisions of 49 CFR 392.9a. 

19. The State will include, in the training manual for 
the licensing examination to drive a non-CMV and the 
training manual for the licensing examination to drive 
a CMV, information on best practices for safe driving in 
the vicinity of noncommercial and commercial motor 

vehicles. 
20. The State will conduct comprehensive and highly 

visible traffic enforcement and CMV safety inspection 

programs in high-risk locations and corridors. 

21. The State will ensure that, except in the case of an 

imminent or obvious safety hazard, an inspection of a 

vehicle transporting passengers for a motor carrier of 

passengers is conducted at a station, terminal, border 

crossing, maintenance facility, destination, or other lo- 

cation where motor carriers may make planned stops. 

22. The State will transmit to its roadside inspectors 

the notice of each Federal exemption granted pursuant 

to 49 U.S.C. 31315(b) as provided to the State by 

FMCSA, including the name of the person granted the 

exemption and any terms and conditions that apply to 

the exemption. 

Date 
SisnalUtewe ee 

[65 FR 15104, Mar. 21, 2000; 67 FR 12779, Mar. 19, 2002; 72 FR 

36770, July 5, 2007; 78 FR 60231, Oct. 1, 2013] 

§350.213 

§350.213 What must a State CVSP include? 

The State’s CVSP must reflect a performance-based 
program, and contain the following eighteen items: 

(a) A general overview section that must include the 
following two items: 

(1) A statement of the State agency goal or mission. 
(2) A program summary of the effectiveness of the 

prior years’ activities in reducing CMV accidents, inju- 
ries and fatalities, and improving driver and motor 
carrier safety performance. Data periods used must be 
consistent from year to year. This may be calendar year 
or fiscal year or any 12-month period of time for which 
the State’s data is current. The summary must show 
trends supported by safety and program performance 
data collected over several years. It must identify safety 
or performance problems in the State and those prob- 
lems must be addressed in the new or modified CVSP. 
(b) A brief narrative describing how the State program 

addresses the national program elements listed in §350. 
109. The plan must address these elements even if there 
are no planned activities in a program area. The ratio- 
nale for the resource allocation decision must be 
explained. The narrative section must include a descrip- 
tion of how the State supports the activities identified in 
§350.201(q) and (t): 

(1) Activities aimed at removing impaired CMV driv- 
ers from the highways through adequate enforcement of 
restrictions on the use of alcohol and controlled sub- 
stances and by ensuring ready roadside access to alcohol 
detection and measuring equipment. 

(2) Activities aimed at providing an appropriate level 
of training to MCSAP personnel to recognize drivers 
impaired by alcohol or controlled substances. 

(3) Interdiction activities affecting the transportation 
of controlled substances by CMV drivers and training on 
appropriate strategies for carrying out those interdic- 
tion activities. 

(4) Activities to enforce registration requirements un- 
der 49 U.S.C. 13902 and 49 CFR part 365 and financial 
responsibility requirements under 49 U.S.C. 13906, 
31138 and 31139 and 49 CFR part 387. 

(c) A definitive problem statement for each objective, 
supported by data or other information. The CVSP must 
identify the source of the data, and who is responsible 
for its collection, maintenance, and analysis. 

(d) Performance objectives, stated in quantifiable 
terms, to be achieved through the State plan. Objectives 
must include a measurable reduction in highway acci- 
dents or hazardous materials incidents involving 
CMVs. The objective may also include documented im- 
provements in other program areas (e.g., legislative or 
regulatory authority, enforcement results, or resource 

allocations). 
(e) Strategies to be employed to achieve performance 

objectives. Strategies may include education, enforce- 
ment, legislation, use of technology and improvements 
to safety infrastructure. 

(f) Specific activities intended to achieve the stated 

strategies and objectives. Planned activities must be 

eligible under this program as defined in §§350.309 and 

350.311. 
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§350.215 

(g) Specific quantifiable performance measures, as 

appropriate. These performance measures will be used 

to assist the State in monitoring the progress of its 
program and preparing an annual evaluation. 

(h) A description of the State’s method for ongoing 
monitoring of the progress of its plan. This should in- 
clude who will conduct the monitoring, the frequency 
with which it will be carried out, and how and to whom 

reports will be made. 
(i) An objective evaluation that discusses the progress 

towards individual objectives listed under the “Perfor- 
mance Objectives” section of the previous year’s CVSP 
and identifies any safety or performance problems 
discovered. States will identify those problems as new 
objectives or make modifications to the existing objec- 

tives in the next CVSP. 
(j) A budget which supports the CVSP, describing the 

expenditures for allocable costs such as personnel and 
related costs, equipment purchases, printing, informa- 
tion systems costs, and other eligible costs consistent 

with §§350.311 and 350.309. 
(k) A budget summary form including planned expen- 

ditures for that fiscal year and projected number of 
activities in each national program element, except data 
collection. 

(1) The results of the annual review to determine the 
compatibility of State laws and regulations with the 
FMCSRs and HMRs. 

(m) A copy of any new law or regulation affecting CMV 
safety enforcement that was enacted by the State since 
the last CVSP was submitted. 

(n) Executed State Certification as outlined in §350. 
211; 

(o) List of MCSAP contacts. 
(p) Annual Certification of Compatibility, §350.331. 
(q) State Training Plan. 

[65 FR 15105, Mar. 21, 2000; 77 FR 59823, Oct. 1, 2012] 

§350.215 What are the consequences for a State 
that fails to perform according to an approved 
CVSP or otherwise fails to meet the conditions 
of this part? 

(a) If a State is not performing according to an ap- 
proved plan or not adequately meeting conditions set 
forth in §350.201, the Administrator may issue a writ- 

ten notice of proposed determination of nonconformity 
to the Governor of the State or the official designated in 
the plan. The notice will set forth the reasons for the 
proposed determination. 

(b) The State will have 30 days from the date of the 
notice to reply. The reply must address the deficiencies 
or incompatibility cited in the notice and provide docu- 
mentation as necessary. 

(c) After considering the State’s reply, the Adminis- 
trator will make a final decision. 

(d) In the event the State fails timely to reply to a 
notice of proposed determination of nonconformity, the 
notice becomes the Administrator’s final determination 
of nonconformity. 

(e) Any adverse decision will result in immediate 
cessation of Federal funding under this part. 

(f) Any State aggrieved by an adverse decision under 

this section may seek judicial review under 5 U.S.C. 

chapter 7. 

[65 FR 15105, Mar. 21, 2000] 

§350.217 [Removed] 

[67 FR 49755, Jul. 31, 2002; 72 FR 36770, July 5, 2007] 

Subpart C—Funding 

§350.301 What level of effort must a State 
maintain to qualify for MCSAP funding? 

(a) The State must maintain the average aggregate 
expenditure of the State and its political subdivisions, 
exclusive of Federal funds and State matching funds, for 
CMV safety programs eligible for funding under this 
part at a level at least equal to the average level of 
expenditure for fiscal years 2004 and 2005. 

(b) Determination of a State’s level of effort must not 
include the following three things: 

(1) Federal funds received for support of motor carrier 
and hazardous materials safety enforcement. 

(2) State matching funds. 
(3) State funds used for federally sponsored demon- 

stration or pilot CMV safety programs. 
(c) The State must include costs associated with ac- 

tivities performed during the base period by the lead 
agency responsible for implementing the CVSP that 
receives funds under this part. It must include only 
those activities which meet the current requirements 
for funding eligibility under the grant program. 

[65 FR 15105, Mar. 21, 2000; 72 FR 36770, July 5, 2007; 78 FR 
60231, Oct. 1, 2013] ‘ 

§350.303 What are the State and Federal shares 
of expenses incurred under an approved 
CVSP? 

(a) The FMCSA will reimburse up to 80 percent of the 
eligible costs incurred in the administration of an ap- 
proved CVSP. 

(b) In-kind contributions are acceptable in meeting 
the State’s matching share if they represent eligible 
costs as established by 49 CFR part 18 or agency policy. 

[65 FR 15106, Mar. 21, 2000] 

§350.305 Are U.S. Territories subject to the 
matching funds requirement? 

The Administrator waives the requirement for match- 
ing funds for the Virgin Islands, American Samoa, 
Guam, and the Commonwealth of the Northern 
Mariana Islands. 

[65 FR 15106, Mar. 21, 2000] 

§350.307 How long are MCSAP funds available to 
a State? 

The funds obligated to a State will remain available 
for the rest of the fiscal year in which they were obli- 
gated and the next full fiscal year. The State must 
account for any prior year’s unexpended funds in the 
annual CVSP. Funds must be expended in the order in 
which they are obligated. 

=e — 



[65 FR 15106, Mar. 21, 2000] 

§350.309 What activities are eligible for 
reimbursement under the MCSAP? 
The primary activities eligible for reimbursement are: 
(a) The five national program elements listed in §350. 

109 of this part. 
(b) Sanitary food transportation inspections per- 

formed under 49 U.S.C. 5708. 
(c) The following two activities, when accompanied by 

an appropriate North American Standard Inspection 
and inspection report: 

(1) Enforcement of CMV size and weight limitations 
at locations other than fixed weight facilities; at specific 
locations such as steep grades or mountainous terrains 
where the weight of a CMV can significantly affect the 
safe operation of the vehicle; or at ports where 
intermodal shipping containers enter and leave the 
United States. 

(2) Detection of the unlawful presence of a controlled 
substance in a CMV or on the person of any occupant 
(including the operator) of the vehicle. 

(d) Documented enforcement of State traffic laws and 
regulations designed to promote the safe operation of 
CMVs, including documented enforcement of such laws 
and regulations relating to non-CMVs when necessary 
to promote the safe operation of CMVs, if the number of 
motor carrier safety activities (including roadside safety 
inspections) conducted in the State is maintained at a 
level at least equal to the average level of such activities 
conducted in the State in fiscal years 2003, 2004, and 
2005. The State may not use more than 5 percent of its 
MCSAP Basic Program funds for enforcement activities 
relating to non-CMVs unless the Administrator deter- 
mines that a higher percentage will result in significant 
increases in CMV safety. 

[65 FR 15106, Mar. 21, 2000; 72 FR 36770, July 5, 2007] 

§350.311 What specific items are eligible for 
reimbursement under the MCSAP? 

All reimbursable items must be necessary, reason- 
able, allocable to the approved CVSP, and allowable 
under this part and 49 CFR part 18. The eligibility of 
specific items is subject to review by the FMCSA. The 
following six types of expenses are eligible for reim- 

bursement: 
(a) Personnel expenses, including recruitment and 

screening, training, salaries and fringe benefits, and 

supervision. 
(b) Equipment and travel expenses, including per 

diem, directly related to the enforcement of safety regu- 

lations, including vehicles, uniforms, communications 

equipment, special inspection equipment, vehicle main- 

tenance, fuel, and oil. 

(c) Indirect expenses for facilities, except fixed scales, 

used to conduct inspections or house enforcement per- 

sonnel, support staff, and equipment to the extent they 

are measurable and recurring (e.g., rent and overhead). 

(d) Expenses related to data acquisition, storage, and 

analysis that are specifically identifiable as program- 

related to develop a data base to coordinate resources 

and improve efficiency. 

§350.317 

(e) Clerical and administrative expenses, to the extent 
necessary and directly attributable to the MCSAP. 

(f) Expenses related to the improvement of real prop- 
erty (e.g., installation of lights for the inspection of 
vehicles at night). Acquisition of real property, land, or 
buildings are not eligible costs. 

[65 FR 15106, Mar. 21, 2000] 

§350.313 How are MCSAP funds allocated? 

(a) After deducting administrative expenses autho- 
rized in 49 U.S.C. 31104(e), the MCSAP funds are allo- 
cated as follows: 

(1) An amount of the MCSAP funds appropriated for 
each fiscal year up to the maximum allowed by law may 
be distributed for High Priority Activities and Projects 
at the discretion of the Administrator. 

(2) An amount of the MCSAP funds appropriated for 
each fiscal year up to the maximum allowed by law may 
be distributed for safety audits of New Entrant motor 
carriers under the New Entrant Safety Assurance Pro- 
gram at the discretion of the Administrator. 

(3) The remaining funds will be allocated among 
qualifying States in two ways: 

(i) As Basic Program Funds in accordance with §350. 
323 of this part, 

(ii) As Incentive Funds in accordance with §350.327 of 
this part. 

(b) The funding provided under paragraph (a)(1) of 
this section may be made available to State agencies, 
local governments, and organizations representing gov- 
ernment agencies or officials that use and train qualified 
officers and employees in coordination with State motor 
vehicle safety agencies. At least 90 percent of the 
amount set aside in a fiscal year shall be awarded in 
grants to State agencies and local government agencies. 

(c) The funding provided under paragraph (a)(2) of 
this section may be made available to State and local 
governments. If the Administrator determines that a 
State or local government is not able to use government 
employees to conduct New Entrant motor carrier audits, 
the Administrator may use the funds under paragraph 
(a\(2) to conduct audits for such State or local 
governments. 

[65 FR 15106, Mar. 21, 2000; 72 FR 36770, July 5, 2007; 77 FR 
59823, Oct. 1, 2012] 

§350.315 How may Basic Program Funds be 
used? 

Basic Program Funds may be used for any eligible 
activity or item consistent with §§350.309 and 350.311. 

[65 FR 15106, Mar. 21, 2000] 

§350.317 What are Incentive Funds and how may 
they be used? 

Incentive Funds are monies, in addition to Basic Pro- 

gram Funds, provided to States that achieve reduction 

in CMV-involved fatal accidents, CMV fatal accident 
rate, or that meet specified CMV safety performance 
criteria. Incentive Funds may be used for any eligible 
activity or item consistent with §§350.309 and 350.311. 

[65 FR 15106, Mar. 21, 2000] 
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§350.319 

§350.319 What are permissible uses of High 
Priority Activity Funds? 

(a) The FMCSA may generally use these funds to 

support, enrich, or evaluate State CMV safety programs 

and to accomplish the five objectives listed below: 
(1) Implement, promote, and maintain national pro- 

grams to improve CMV safety. 
(2) Increase compliance with CMV safety regulations. 
(3) Increase public awareness about CMV safety. 
(4) Provide education on CMV safety and related 

issues. 
(5) Demonstrate new safety related technologies. 
(b) These funds will be allocated, at the discretion of 

the FMCSA, to States, local governments, and other 
organizations that use and train qualified officers and 
employees in coordination with State safety agencies. 

(c) The FMCSA will notify the States when such funds 
are available. 

(d) The Administrator may set aside an amount of 
MCSAP funding up to the maximum allowed by law for 
these projects and activities in each fiscal year. 

(e) FMCSA will reimburse up to 80 percent of the 
eligible costs in the administration of an approved proj- 
ect plan, except that approved public information and 
education activities may be reimbursed up to 100 per- 
cent of the eligible costs. 

[65 FR 15106, Mar. 21, 2000; 72 FR 36771, July 5, 2007] 

§350.321 What are permissible uses of New 
Entrant Funds? 

(a) These funds may be used to conduct safety audits 
on New Entrant motor carriers under the New Entrant 
Safety Assurance Program. 

(b) New Entrant funds will be allocated, at the dis- 

cretion of FMCSA, to State and local governments. 

(c) FMCSA will notify States when such funds are 

available. 
(d) The Administrator may designate up to the maxi- 

mum amount allowed by law of MCSAP funding for 

these projects in each fiscal year. FMCSA will reimburse 

up to 100 percent of the eligible costs in the adminis- 

tration of an approved project plan. 

[65 FR 15106, Mar. 21, 2000; 72 FR 36771, July 5, 2007] 

§350.323 What criteria are used in the Basic 

Program Funds allocation? 

(a) The funds are distributed proportionally to the 

States using the following four, equally weighted (25 

percent), factors. 
(1) 1997 Road miles (all highways) as defined by the 

FHWA. 
(2) All vehicle miles traveled (VMT) as defined by the 

FHWA. 
(3) Population—annual census estimates as issued by 

the U.S. Census Bureau. 
(4) Special fuel consumption (net after reciprocity 

adjustment) as defined by the FHWA. 
(b) Distribution of Basic Program Funds is subject to 

a maximum and minimum allocation as illustrated in 
the Table to this section, as follows: 

Table to §350.323(b) — Basic Program Fund Allocation Limitations 

Recipient 

States and Puerto Rico 

Maximum allocation 

4.944% of the Basic Program Funds 

Minimum allocation 

$350,000 or 0.44% of Basic Program Funds, whichever 
is greater. 

U.S. Territories $350,000 (fixed amount) 

[65 FR 15107, Mar. 21, 2000] 

§350.325 [Reserved] 

§350.327 How may States qualify for Incentive 
Funds? 

(a) A State may qualify for Incentive Funds if it can 
demonstrate that its CMV safety program has shown 
improvement in any or all of the following five catego- 
ries: 

(1) Reduction of large truck-involved fatal accidents. 
(2) Reduction of large truck-involved fatal accident 

rate or maintenance of a large truck-involved fatal ac- 
cident rate that is among the lowest 10 percent of such 
rates of MCSAP recipients. 

(3) Upload of CMV accident reports in accordance 
with current FMCSA policy guidelines. 

(4) Verification of CDLs during all 
inspections. 

(5) Upload of CMV inspection data in accordance with 
current FMCSA policy guidelines. 

roadside 

(b) Incentive Funds will be distributed based upon the 
five following safety and program performance factors: 

(1) Five shares will be awarded to States that reduce 
the number of large truck-involved fatal accidents for 
the most recent calendar year for which data are avail- 
able when compared to the 10-year average number of 
large truck-involved fatal accidents ending with the 
preceding year. The 10-year average will be computed 
from the number of large truck-involved fatal crashes, 
as reported by the FARS, administered by the National 
Highway Traffic Safety Administration (NHTSA). 

(2) Four shares will be awarded to States that reduce 
the fatal-accident rate for the most recent calendar year 
for which data are available when compared to each 
State’s average fatal accident rate for the preceding 
10-year period. States with the lowest 10 percent of 
accident rates in the most recent calendar year for 
which data are available will be awarded three shares if 
the rate for the State is the same as its average accident 
rate for the preceding 10-year period. 
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(3) Two shares will be awarded to States that upload 
CMV accident data within FMCSA policy guidelines. 

(4) Two shares will be awarded to States that certify 
their MCSAP inspection agencies have departmental 
policies that stipulate CDLs are verified, as part of the 
inspection process, through Commercial Driver’s Li- 
cense Information System (CDLIS), National Law En- 
forcement Tracking System (NLETS), or the State 
licensing authority. 

(5) Two shares will be awarded to States that upload 
CMV inspection reports within current FMCSA policy 
guidelines. 

(c) The total of all States’ shares awarded will be 
divided into the dollar amount of Incentive Funds avail- 
able, thereby establishing the value of one share. Each 
State’s incentive allocation will then be determined by 
multiplying the State’s percentage participation in the 
formula allocation of Basic Program Funds, by the num- 
ber of shares it received that year, multiplied by the 
dollar value of one share. 

(d) States may use Incentive Funds for any eligible 
CMV safety purpose. 

(e) Incentive Funds are subject to the same State 
matching requirements as Basic Program Funds. 

[65 FR 15107, Mar. 21, 2000; 77 FR 59823, Oct. 1, 2012] 

§350.329 How may a State or local agency 
qualify for High Priority Funds? 

(a) States must meet the requirements of §350.201, as 

applicable. 
(b) Local agencies must meet the following nine con- 

ditions: 
(1) Prepare a proposal in accordance with §350.213, as 

applicable. 
(2) Coordinate the proposal with the State lead 

MCSAP agency to ensure the proposal is consistent with 
State and national CMV safety program priorities. 

(3) Certify that your local jurisdiction has the legal 
authority, resources, and trained and qualified person- 
nel necessary to perform the functions specified in the 

proposal. 
(4) Designate a person who will be responsible for 

implementation, reporting, and administering the ap- 

proved proposal and will be the primary contact for the 

project. 
(5) Agree to fund up to 20 percent of the proposed 

request. 

(6) Agree to prepare and submit all reports required in 

connection with the proposal or other conditions of the 

grant. a. 

(7) Agree to use the forms and reporting criteria 

required by the State lead MCSAP agency and/or the 

FMCSA to record work activities to be performed under 

the proposal. 
(8) Certify that the local agency will impose sanctions 

for violations of CMV and driver laws and regulations 

that are consistent with those of the State. 

§350.333 

(9) Certify participation in national data bases appro- 
priate to the project. 

[65 FR 15107, Mar. 21, 2000; 72 FR 36771, July 5, 200; 77 FR 
59823, Oct. 1, 2012] 

§350.331 How does a State ensure its laws and 
regulations are compatible with the FMCSRs 
and HMRs? 

(a) A State must review any new law or regulation 
affecting CMV safety as soon as possible, but in any 
event immediately after enactment or issuance, for com- 
patibility with the FMCSRs and HMRs. 

(b) If the review determines that the new law or 
regulation is incompatible with the FMCSRs and/or 
HMRs, the State must immediately notify the Division 
Administrator/State Director. 

(c) A State must conduct an annual review of its laws 
and regulations for compatibility and report the results 
of that review in the annual CVSP in accordance with 
§350.213() along with a certification of compliance, no 
later than August 1 of each year. The report must 
include the following two items: 

(1) A copy of the State law, regulation, or policy relat- 
ing to CMV safety that was adopted since the State’s 
last report. 

(2) A certification, executed by the State’s Governor, 

Attorney General, or other State official specifically des- 
ignated by the Governor, stating that the annual review 
was performed and that State CMV safety laws remain 
compatible with the FMCSRs and HMRs. If State CMV 
laws are no longer compatible, the certifying official 
shall explain. 

(d) As soon as practical after the effective date of any 
newly enacted regulation or amendment to the FMCSRs 
or HMRs, but no later than three years after that date, 

the State must amend its laws or regulations to make 
them compatible with the FMCSRs and/or HMRs, as 
amended. 

[65 FR 15107, Mar. 21, 2000; 77 FR 59823, Oct. 1, 2012] 

§350.333 What are the guidelines for the 
compatibility review? 

(a) The State law or regulation must apply to all 
segments of the motor carrier industry (i.e., for-hire and 
private motor carriers of property and passengers). 

(b) Laws and regulations reviewed for the CDL com- 
pliance report are excluded from the compatibility 
review. 

(c) Definitions of words or terms must be consistent 
with those in the FMCSRs and HMRs. 

(d) A State must identify any law or regulation that is 
not the same as the corresponding Federal regulation 
and evaluate it in accordance with the table to this 
section as follows: 
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§350.335 

Table to §350.333 — Guidelines for the State Law and Regulation Compatibility Review 

Applies to interstate 
or intrastate com- 

merce 

Law or regulation has same 
effect as corresponding Fed- 

eral regulation 

Less stringent or more 
stringent 

Action authorized 

Compatible—interstate and intrastate commerce enforcement 

authorized. 

Refer to § 350.341 

1) 

(2) No Intrastate 

(3) No Interstate Less stringent Enforcement prohibited. 

he 

[65 FR 15108, Mar. 21, 2000] 

§350.335 What are the consequences if my State 
has laws or regulations incompatible with the 
Federal regulations? 

(a) A State that currently has compatible CMV safety 
laws and regulations pertaining to interstate commerce 
(i.e., rules identical to the FMCSRs and HMRs) and 
intrastate commerce (i.e., rules identical to or within the 
tolerance guidelines for the FMCSRs and identical to 
the HMRs) but enacts a law or regulation which results 
in an incompatible rule will not be eligible for Basic 
Program Funds nor Incentive Funds. 

(b) A State that fails to adopt any new regulation or 
amendment to the FMCSRs or HMRs within three 
years of its effective date will be deemed to have incom- 
patible regulations and will not be eligible for Basic 
Program nor Incentive Funds. 

(c) Those States with incompatible laws or regula- 
tions pertaining to intrastate commerce and receiving 
50 percent of their basic formula allocation on April 20, 
2000 will continue at that level of funding until those 
incompatibilities are removed, provided no further in- 
compatibilities are created. 

(d) Upon a finding by the FMCSA, based upon its own 
initiative or upon a petition of any person, including any 
State, that your State law, regulation or enforcement 
practice pertaining to CMV safety, in either interstate 
or intrastate commerce, is incompatible with the 
FMCSRs or HMRs, the FMCSA may initiate a proceed- 
ing under §350.215 for withdrawal of eligibility for all 
Basic Program and Incentive Funds. 

(e) Any decision regarding the compatibility of your 
State law or regulation with the HMRs that requires an 
interpretation will be referred to the Pipeline and Haz- 
ardous Materials Safety Administration of the DOT for 
such interpretation before proceeding under §350.215. 

[65 FR 15108, Mar. 21, 2000; 77 FR 59823, Oct. 1, 2012] 

§350.337 How may State laws and regulations 
governing motor carriers, CMV drivers, and 
CMVs in interstate commerce differ from the 
FMCSRs and still be considered compatible? 

States are not required to adopt 49 CFR parts 398 and 
399, subparts A throughEand H of part 107, and 
§§171.15 and 171.16, as applicable to either interstate 
or intrastate commerce. 

[65 FR 15108, Mar. 21, 2000] 

More stringent Enforcement authorized if the State can demonstrate the law 

or regulation has a safety benefit or does not create an undue 

burden upon interstate commerce (See 49 CFR Part 355). 

§350.339 What are tolerance guidelines? 

Tolerance guidelines set forth the limited deviations 

from the FMCSRs allowed in your State’s laws and 
regulations. These variances apply only to motor carri- 
ers, CMV drivers and CMVs engaged in intrastate com- 
merce and not subject to Federal jurisdiction. 

[65 FR 15108, Mar. 21, 2000] 

§350.341 What specific variances from the 
FMCSRs are allowed for State laws and 
regulations governing motor carriers, CMV 
drivers, and CMVs engaged in intrastate 
commerce and not subject to Federal 
jurisdiction? 

(a) A State may exempt a CMV from all or part of its 
laws or regulations applicable to intrastate commerce, 
provided that neither the GVW, GVWR, GCW, nor 

GCWR of the vehicle equals or exceeds 11,801 kg 
(26,001 lbs.). However, a State may not exempt a CMV 
from such laws or regulations if the vehicle: 

(1) Transports hazardous materials requiring a 
placard. FE 

(2) Is designed or used to transport 16 or more people, 
including the driver. 

(b) State laws and regulations applicable to intrastate 
commerce may not grant exemptions based upon the 
type of transportation being performed (e.g., for-hire, 
private, etc.). 

(c) A State may retain those exemptions from its 
motor carrier safety laws and regulations that were in 
effect before April, 1988, are still in effect, and apply to 
specific industries operating in intrastate commerce. 

(d) State laws and regulations applicable to intrastate 
commerce must not include exemptions based upon the 
distance a motor carrier or driver operates from the 
work reporting location. This prohibition does not apply 
to those exemptions already contained in the FMCSRs 
nor to the extension of the mileage radius exemption 
contained in 49 CFR 395.1(e) from 100 to 150 miles. 

(e) Hours of service—State hours-of-service limita- 
tions applied to intrastate transportation may vary to 
the extent of allowing the following: 

(1) A 12-hour driving limit, provided driving a CMV 
after having been on duty more than 16 hours is 
prohibited. 

(2) Driving prohibitions for drivers who have been on 
duty 70 hours in 7 consecutive days or 80 hours in 8 
consecutive days. 

(f) Age of CMV driver—All CMV drivers must be at 
least 18 years of age. 

=e 



(g) Grandfather clauses—States may provide grand- 
father clauses in their rules and regulations if such 
exemptions are uniform or in substantial harmony with 
the FMCSRs and provide an orderly transition to full 
regulatory adoption at a later date. 

(h) Driver qualifications: 
(1) Intrastate drivers who do not meet the physical 

qualification standards in 49 CFR 391.41 may continue 
to be qualified to operate a CMV in intrastate commerce 
if the following three conditions are met: 

(i) The driver was qualified under existing State law 
or regulation at the time the State adopted physical 
qualification standards compatible with the Federal 
standards in 49 CFR 391.41. 

(ii) The otherwise non-qualifying medical or physical 
condition has not substantially worsened. 

(iii) No other non-qualifying medical or physical con- 
dition has developed. 

(2) The State may adopt or continue programs grant- 
ing variances to intrastate drivers with medical or 
physical conditions that would otherwise be non- 
qualifying under the State’s equivalent of 49 CFR 
391.41 if the variances are based upon sound medical 
judgment combined with appropriate performance stan- 
dards ensuring no adverse effect on safety. 

(3) The State may decide not to adopt laws and regu- 
lations that implement a registry of medical examiners 
trained and qualified to apply physical qualification 
standards or variances continued in effect or adopted by 
the State under this paragraph that apply to drivers of 
CMVs in intrastate commerce. 

[65 FR 15108, Mar. 21, 2000; 77 FR 24126, April 20, 2012; 78 FR 
58478, Sept. 24, 2013] 

§350.343 How may a State obtain a new 
exemption for State laws and regulations for a 
specific industry involved in intrastate 
commerce? 

The FMCSA strongly discourages exemptions for spe- 
cific industries, but will consider such requests if the 
State submits documentation containing information 
supporting evaluation of the following 10 factors: 

(a) Type and scope of the industry exemption re- 
quested, including percentage of industry affected, 

number of vehicles, mileage traveled, number of com- 

panies involved. 
(b) Type and scope of the requirement to which the 

exemption would apply. 

(c) Safety performance of that specific industry (e.g., 

accident frequency, rates and comparative figures). 

(d) Inspection information (e.g., number of violations 

per inspection, driver and vehicle out-of-service 

information). 

(e) Other CMV safety regulations enforced by other 

State agencies not participating in the MCSAP. 

(f) Commodity transported (e.g., livestock, grain). 

(g) Similar variations granted and the circumstances 

under which they were granted. 

(h) Justification for the exemption. 

(i) Identifiable effects on safety. - 

(j) State’s economic environment and its ability to 

compete in foreign and domestic markets. 

§350.345 

[65 FR 15109, Mar. 21, 2000] 

§350.345 How does a State apply for additional 
variances from the FMCSRs? 

Any State may apply to the Administrator for a vari- 
ance from the FMCSRs for intrastate commerce. The 
variance will be granted only if the State satisfactorily 
demonstrates that the State law, regulation or enforce- 
ment practice: 

(a) Achieves substantially the same purpose as the 
similar Federal regulation. 

(b) Does not apply to interstate commerce. 
(c) Is not likely to have an adverse impact on safety. 

[65 FR 15109, Mar. 21, 2000] 

— 123 — 



4 if he SS of Peetetog lt hie 

ana ale 
M4 eden apcueiey 

“Re esi ad ‘yond 

ninteanhei zit Ae , SN. och) stad acuta 

CS ath seth afi ting! rp matge wy i 
Sita 1 novdeluyet eds ai air j =e —s' 

; <i ot iseY inwas! 
sil? #2 SeEeyInG sory UL) Pee ales eta) a aittrideh tet 

-—- ee wittegs teas sihicnie 
STIS Bi bte 0? 

WOES IMEI ase cou 

Jetoui ah ee ‘. achis re — 

WAS? 

LA Tet Ole mun ails, ‘ 

peel sre sirn 

Pom 
(S saiti«x 

As QW va Hi} 

if | a 

¢iqie tow geet! id) 

Lae eli avy pl C5) 

id geht 

OZ 

war! 
Se. As wy Ca - a 

2 agri 
aes iP 

cTwte Ga ‘are 

. Laty 
ett 

caer é> need : ~ 4Pe® 

Btite. #* 

a only (eeu J 

rs 7 aD é Leen : U 

it LS ni 

i wa? ’ Aly pb y . a 

Feate oe vies » ive 

pede apyleto P si 
Vretratn ou Laos 

+e Tier o - eS tae - 

ae eta! ite 
: PA peivers® OF igre tarsi: 

vee. m0 whe!) 

(S-str erie a RO) Fee ew ‘ 

Se at als ale 

a 

we Vey Pea ' - : 

ih 

ry ” aerated J 

" Y Soe ora a sont ee 

ohare res eae Pv" 

ry afer set 

mnkes At Ee 
feverny basuel en Me™ « 
a a ae 

Fa ape P de ut wreees nie f 
ise were oF mai fa lS , on eee = tay *) e as nal wets ‘ 

Sm a = oe 

ae Oe: as 

a) ay tpt abana ree 
; = cohderactal et 

> 3 ai he cpr ay md 
<Jesa ere we rie) 

Big 1 dmines tp 
ted & 

aah 

ge 

sibs 
a 

2 - 
ip Se cam sha 
ane wh a) 

ih to de 

ra 



PART 355—COMPATIBILITY OF 
STATE LAWS AND REGULATIONS 
AFFECTING INTERSTATE MOTOR 

CARRIER OPERATIONS 
Subpart A—General Applicability and Definitions 

Sec. 

355.1 Purpose. 

355.3 Applicability. 

355.5 Definitions. 

Subpart B—Requirements 

355.21 Regulatory review. 
355.23 Submission of results. 
355.25 Adopting and enforcing compatible laws and 

regulations. 
Appendix A to Part 355—Guidelines for the Regulatory Review 

Authority: 49 U.S.C. 504 and 31101 et seq.; and 49 CFR 1.87. 

SOURCE: 57 FR 40962, Sept. 8, 1992, unless otherwise noted. 

Subpart A—General Applicability 
and Definitions 

$355.1 Purpose. 

(a) To promote adoption and enforcement of State 
laws and regulations pertaining to commercial motor 
vehicle safety that are compatible with appropriate 
parts of the Federal Motor Carrier Safety Regulations. 

(b) To provide guidelines for a continuous regulatory 
review of State laws and regulations. 

(c) To establish deadlines for States to achieve com- 
patibility with appropriate parts of the Federal Motor 
Carrier Safety Regulations with respect to interstate 
commerce. 

§355.3 Applicability. 

These provisions apply to any State that adopts or 
enforces laws or regulations pertaining to commercial 
motor vehicle safety in interstate commerce. 

§355.5 Definitions. 

Unless specifically defined in this section, terms used 
in this part are subject to the definitions in 49 CFR 

390.5. 
Compatible or compatibility means that State 

laws and regulations applicable to interstate commerce 
and to intrastate movement of hazardous materials are 
identical to the FMCSRs and the HMRs or have the 

same effect as the FMCSRs; and that State laws appli- 

cable to intrastate commerce are either identical to, or 

have the same effect as, the FMCSRs or fall within the 

established limited variances under §§350.341, 350.343, 

and 350.345 of this subchapter. 
Federal Hazardous Materials Regulations 

(FMHRs) means those safety regulations which are 

contained in parts 107, 171-173, 177, 178 and 180, 

except part 107 and §§171.15 and 171.16. 

Federal Motor Carrier Safety Regulations 

(FMCSRs) means those safety regulations which are 

contained in parts 390, 391, 392, 393, 395, 396, and 397 

of this subchapter. 

§355.23 

State means a State of the United States, the District 
of Columbia, the Commonwealth of Puerto Rico, the 

Commonwealth of the Northern Mariana Islands, 
American Samoa, Guam and the Virgin Islands. 

[65 FR 15109, Mar. 21, 2000] 

Subpart B—Requirements 

§355.21 Regulatory review. 

(a) General. Each State shall annually analyze its 
laws and regulations, including those of its political 
subdivisions, which pertain to commercial motor vehicle 
safety to determine whether its laws and regulations 
are compatible with the Federal Motor Carrier Safety 
Regulations. Guidelines for the regulatory review are 
provided in the appendix to this part. 

(b) Responsibility. The State agency designated as 
lead agency for the administration of grants made pur- 
suant to part 350 of this subchapter is responsible for 
reviewing and analyzing State laws and regulations for 
compliance with this part. In the absence of an officially 
designated Motor Carrier Safety Assistance Program 
(MCSAP) lead agency or in its discretion, the State shall 
designate another agency responsible to review and 
determine compliance with these regulations. 

(c) State Review. (1) The State shall determine 
which of its laws and regulations pretaining to commer- 
cial motor vehicle safety are the same as the Federal 
Motor Carrier Safety or Federal Hazardous Materials 
Regulations. With respect to any State law or regulation 
which is not the same as the FMCSRs (FHMRs must be 
identical), the State shall identify such law or regula- 
tion and determine whether: 

(i) It has the same effect as a corresponding section of 
the Federal Motor Carrier Safety Regulations; 

(ii) It applies to interstate commerce; 
(ii) It is more stringent than the FMCSRs in that it is 

more restrictive or places a greater burden on any entity 
subject to its provisions. 

(2) If the inconsistent State law or regulation applies 
to interstate commerce and is more stringent than the 
FMCSRs, the State shall determine: 

(i) The safety benefits associated with such State law 
or regulation; and 

(ii) The effect of the enforcement of such State law or 
regulation on interstate commerce. 

(3) If the inconsistent State law or regulation does not 
apply to interstate commerce or is less stringent than 
the FMCSRs, the guidelines for participation in the 
Motor Carrier Safety Assistance Program in §§350.341, 
350.343, and 350.345 of this sub-chapter shall apply. 

[65 FR 15109, Mar. 21, 2000] 

§355.23 Submission of results. 

Each State shall submit the results of its regulatory 
review annually with its certification of compliance un- 
der §350.209 of this subchapter. It shall submit the 
results of the regulatory review with the certification no 
later than August 1 of each year with the Commercial 
Vehicle Safety Plan (CVSP). The State shall include 
copies of pertinent laws and regulations. 
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§355.25 

[65 FR 15109, Mar. 21, 2000] 

§355.25 Adopting and enforcing compatible laws 

and regulations. 

(a) General. No State shall have in effect or enforce 
any State law or regulation pertaining to commercial 
motor vehicle safety in interstate commerce which the 
Administrator finds to be incompatible with the provi- 
sions of the Federal Motor Carrier Safety Regulations. 

(b) New State Requirements. No State shall imple- 
ment any changes to a law or regulation which makes 
that or any other law or regulation incompatible with a 
provision of the Federal Motor Carrier Safety 

Regulations. 
(c) Enforcement. To enforce compliance with this 

section, the Administrator will initiate a rulemaking 
proceeding under part 389 of this subchapter to declare 
the incompatible State law or regulation pertaining to 
commercial motor vehicle safety unenforceable in inter- 
state commerce. 

(d) Waiver of Determination. Any person (includ- 
ing any State) may petition for a waiver of a determi- 
nation made under paragraph (c) of this section. Such 
petition will also be considered in a rulemaking proceed- 
ing under part 389. Waivers shall be granted only upon 
a satisfactory showing that continued enforcement of 
the incompatible State law or regulation is not contrary 
to the public interest and is consistent with the safe 
operation of commercial motor vehicles. 

(e) Consolidation of Proceedings. The Administra- 
tor may consolidate any action to enforce this section 
with other proceedings required under this section if the 
Administrator determines that such consolidation will 
not adversely affect any party to any such proceeding. 

Appendix A to Part 355—Guidelines 
for the Regulatory Review 

Each State shall review its laws and regulations to achieve 
compatibility with the Federal Motor Carrier Safety Regula- 
tions (FMCSRs). Each State shall consider all related require- 
ments on enforcement of the State’s motor carrier safety 
regulations. The documentation shall be simple and brief. 
Scope 

The State review required by Section 355.21 may be limited 
to those laws and regulations previously determined to be 
incompatible in the report of the Commercial Motor Vehicle 
Safety Regulatory Review Panel issued in August 1990, or by 
subsequent determination by the Administrator under this 
part, and any State laws or regulations enacted or issued after 
August 1990. 
Applicability 

The requirements must apply to all segments of the motor 
carrier industry common, contract, and private carriers of 
property and for-hire carriers of passengers. 
Definitions 

Definitions of terms must be consistent with those in the 
FMCSRs. 
Driver Qualifications 

Require a driver to be properly licensed to drive a commer- 
cial motor vehicle; require a driver to be in good physical 
health, at least 21 years of age, able to operate a vehicle safely, 
and maintain a good driving record; prohibit drug and alcohol 
abuse; require a motor carrier to maintain a driver qualifica- 
tion file for each driver; and require a motor carrier to ensure 
that a driver is medically qualified. 

Note: The requirements for testing apply only to drivers of 

commercial motor vehicles as defined in 49 CFR part 383. 

Driving of Motor Vehicles 

Prohibit possession, use, or driving under the influence of 

alcohol or other controlled substances (while on duty); and 

establish 0.04 percent as the level of alcohol in the blood at 

which a driver is considered under the influence of alcohol. 

Parts and Accessories Necessary for Safe Operation ; 

Require operational lights and reflectors; require systemati- 

cally arranged and installed wiring; and require brakes work- 

ing at the required performance level, and other key 

components included in 49 CFR part 393. 
Hours of Service of Drivers 

Prohibit a motor carrier from allowing or requiring any 

driver to drive: More than 10 hours following 8 consecutive 

hours off duty; after being on duty 15 hours, after being on duty 

more than 60 hours in any 7 consecutive days; or after being on 

duty more than 70 hours in any 8 consecutive days. 
Require a driver to prepare a record-of-duty status for each 

24-hour period. The driver and motor carrier must retain the 
records. 
Inspection and Maintenance 

Prohibit a commercial motor vehicle from being operated 
when it is likely to cause an accident or a breakdown; require 
the driver to conduct a walk-around inspection of the vehicle 
before driving it to ensure that it can be safely operated; 
require the driver to prepare a driver vehicle inspection report; 
and require commercial motor vehicles to be inspected at least 
annually. 
Hazardous Materials 

Require a motor carrier or a person operating a commercial 
motor vehicle transporting hazardous materials to follow the 
safety and hazardous materials requirements. 
State Determinations 

1. Each State must determine whether its requirements 
affecting interstate motor carriers are “less stringent” than the 
Federal requirements. “Less stringent” requirements repre- 
sent either gaps in the State requirements in relation to the 
Federal requirements as summarized under item number one 
in this appendix or State requirements which are less restric- 
tive than the Federal requirements. 

a. An example of a gap is when a State does not have the 
authority to regulate the safety of for-hire carriers of passen- 
gers or has the authority but chooses to exempt the carrier. 

b. An example ofa less restrictive State requirement is when 
a State allows a person under 21 years of age to operate a 
commercial motor vehicle in interstate commerce. 

2. Each State must determine whether its requirements 
affecting interstate motor carriers are “more stringent” than 
the Federal requirements: “More stringent” requirements are 
more restrictive or inclusive in relation to the Federal require- 
ments as summarized under item number one in this appendix. 
For example, a requirement that a driver must have 2 days off 
after working 5 consecutive days. The State would demon- 
strate that its more stringent requirements: 

a. Have a “safety benefit;” for example, result in fewer 
accidents or reduce the risk of accidents; 

b. Do not create “an undue burden on interstate commerce,” 
e.g., do not delay, interfere with, or increase that cost or the 
administrative burden for a motor carrier transporting prop- 
erty or passengers in interstate commerce; and 

c. Are otherwise compatible with Federal 
requirements. 

3. A State must adopt and enforce in a consistent manner the 
requirements referenced in the above guidelines in order for 
the FMCSA to accept the State’s determination that it has 
compatible safety requirements affecting interstate motor car- 
rier operations. 

Generally, the States would have up to 3 years from the 
effective date of the new Federal requirement to adopt and 
enforce compatible requirements. The FMCSA would specify 

safety 
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Pt. 355, App. A 

the deadline when promulgating future Federal safety 
requirements. The requirements are considered of equal 
importance. 

[57 FR 40962, Sept. 8, 1992, as amended by 58 FR 33776, June 
21, 1993; 65 FR 15110, Mar. 21, 2000; 66 FR 49870, Oct. 1, 2001] 
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PART 356—MOTOR CARRIER 
ROUTING REGULATIONS 

Sec. 
356.1 Authority to serve a particular area—construction. 
356.3 [Reserved] 
356.5 Traversal authority. 
356.7 Tacking. 
356.9 Elimination of routing restrictions—regular-route 

Carriers. 
356.11 Elimination of gateways—regular- and irregular- 

route carriers. 

356.13 Redesignated highways. 

Authority: 5 U.S.C. 553; 49 U.S.C. 13301 and 13902: and 49 
CFR 1.87. 

SOURCE: 62 FR 32041, June 12, 1997, unless otherwise noted. 

§356.1 Authority to serve a particular area— 
construction. 

(a) Service at municipality. A motor carrier of prop- 
erty, motor passenger carrier of express, and freight 
forwarder authorized to serve a municipality may serve 
all points within that municipality’s commercial zone 
not beyond the territorial limits, if any, fixed in such 
authority. 

(b) Service at unincorporated community. A mo- 
tor carrier of property, motor passenger carrier of ex- 
press, and freight forwarder, authorized to serve an 
unincorporated community having a post office of the 
same name, may serve all points in the Untied States 
not beyond the territorial limits, if any, fixed in such 
authority, as follows: 

(1) All points within 3 miles of the post office in such 
unincorporated community if it has a population of less 
than 2,500; within 4 miles if it has a population of 2,500 
but less than 25,000; and within 6 miles if it has a 

population of 25,000 or more; 
(2) At all points in any municipality any part of which 

is within the limits described in paragraph (b)(1) of this 
section; and 

(3) At all points in any municipality wholly sur- 
rounded, or so surrounded except for a water boundary, 
by any municipality included under the terms of para- 
graph (b)(2) of this section. 

§356.3 [Reserved] 

[74 FR 2901 Jan. 16, 2009] 

§356.5 Traversal authority. 

(a) Scope. An irregular-route motor carrier may op- 

erate between authorized service points over any rea- 

sonably direct or logical route unless expressly 

prohibited. ; 

(b) Requirements. Before commencing operations, 

the carrier must, regarding each State traversed: 

(1) Notify the State regulatory body in writing, at- 

taching a copy of its operating rights; 

(2) Designate a process agent; and 
(3) Comply with 49 CFR 387.315. 

§356.9 

§356.7 Tacking. 

Unless expressly prohibited, a motor common carrier 
of property holding separate authorities which have 
common service points may join, or “tack,” those au- 
thorities at the common point, or “gateway,” for the 
purpose of performing through service as follows: 

(a) Regular-route authorities may be tacked with one 
another; 

(b) Regular-route authority may be tacked with 
irregular-route authority; 

(c) Irregular-route authorities may be tacked with one 
another if the authorities were granted pursuant to 
applications filed on or before November, 23, 1973, and 
the distance between the points at which service is 
provided, when measured through the gateway point, is 
300 miles or less; and 

(d) Irregular-route authorities may be tacked with 
one another if the authorities involved contain a specific 
provision granting the right to tack. 

§356.9 Elimination of routing restrictions— 
regular-route carriers. 

(a) Regular-route authorities—construction. All 
certificates that, either singly or in combination, autho- 
rize the transportation by a motor common carrier of 
property over: 

(1) A single regular route; or 
(2) Over two or more regular routes that can lawfully 

be tacked at a common service point, shall be construed 
as authorizing transportation between authorized ser- 
vice points over any available route. 

(b) Service at authorized points. A common carrier 
departing from its authorized service routes under 
paragraph (a) of this section shall continue to serve 
points authorized to be served on or in connection with 
its authorized service routes. 

(c) Intermediate point service. A common carrier 
conducting operations under paragraph (a) of this sec- 
tion may serve points on, and within 1 airline mile of, an 
alternative route it elects to use if all the following 
conditions are met: 

(1) The carrier is authorized to serve all intermediate 
points (without regard to nominal restrictions) on the 
underlying service route; 

(2) The alternative route involves the use of a super- 
highway (i.e., a limited access highway with split-level 

crossings); 
(3) The alternative superhighway route, including 

highways connecting the superhighway portion of the 
route with the carrier’s authorized service route, 

(i) Extends in the same general direction as the car- 
rier’s authorized service route and 

(ii) Is wholly within 25 airline miles of the carrier’s 
authorized service route; and 

(4) Service is provided in the same manner as, and 
subject to any restrictions that apply to, service over the 
authorized service route. 
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§356.11 

§356.11 Elimination of gateways—regular- and 
irregular-route carriers. 

A motor common carrier of property holding separate 

grants of authority (including regular-route authority), 
one or more of which authorizes transportation over 
irregular-routes, where the authorities have a common 
service point at which they can lawfully be tacked to 
perform through service, may perform such through 
service over any available route. 

§356.13 Redesignated highways. 

Where a highway over which a regular—route motor 
common carrier of property is authorized to operate is 
assigned a new designation, such as a new number, 
letter, or name, the carrier shall advise the FMCSA by 
letter, and shall provide information concerning the new 
and the old designation, the points between which the 
highway is redesignated, and each place where the 
highway is referred to in the carrier’s authority. The 
new designation of the highway will be shown in the 
carrier’s certificate when the FMCSA has occasion to 
reissue it. 
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PART 360—FEES FOR MOTOR 
CARRIER REGISTRATION AND 

INSURANCE 
Sec. 
360.1 Fees for records search, review, copying, certifica- 

tion, and related services. 
360.3 Filing fees. 

360.5 Updating user fees. 

Authority: 31 U.S.C. 9701; 49 U.S.C. 13908(c) and 14504(c)(2) 
and 49 CFR 1.87. 

§360.1 Fees for records search, review, copying, 
certification, and related services. 

Certifications and copies of public records and docu- 
ments on file with the Federal Motor Carrier Safety 
Administration will be furnished on the following basis, 
pursuant to the Freedom of Information Act regulations 
at 49 CFR Part 7: 

(a) Certificate of the Director, Office of Data Analysis 
and Information Systems, as to the authenticity of docu- 
ments, $9.00; 

(b) Service involved in checking records to be certified 
to determine authenticity, including clerical work, etc., 
incidental thereto, at the rate of $16.00 per hour; 

(c) Copies of the public documents, at the rate of $.80 
per letter size or legal size exposure. Aminimum charge 
of $5.00 will be made for this service; and 

(d) Search and copying services requiring ADP pro- 
cessing, as follows: 

(1) A fee of $42.00 per hour for professional staff time 
will be charged when it is required to fulfill a request for 
ADP data. 

(2) The fee for computer searches will be set at the 
current rate for computer service. Information on those 
charges can be obtained from the Office of Data Analysis 
and Information Systems (MC-PSDRIS). 

(3) Printing shall be charged at the rate of $.10 per 
page of computer generated output with a minimum 
charge of $.25. A charge of $30 per reel of magnetic tape 
will be made if the tape is to be permanently retained by 

the requestor. 

[64 FR 7137, February 12, 1999; 66 FR 49870, Oct. 1, 2001; 78 
FR 52644, Aug. 23, 2013] 

§360.1 Fees for registration-related services 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §360.1 is 

revised to read: 
Certifications and copies of public records and docu- 

ments on file with the Federal Motor Carrier Safety 

Administration (FMCSA) will be furnished on the fol- 

lowing basis, pursuant to USDOT Freedom of Informa- 

tion Act regulations at 49 CFR part 7: 

(a) Certificate of the Director, Office of Management 

and Information Services, as to the authenticity of docu- 

ments, $12; 
(b) Service involved in locating records to be certified 

and determining their authenticity, including clerical 

and administrative work, at the rate of $21 per hour; 

§360.3 

(c) Copies of the public documents, at the rate of $.80 
per letter size or legal size exposure. A minimum charge 
of $5 will be made for this service; and 

(d) Search and copying services requiring information 
technology (IT), as follows: 

(1) A fee of $50 per hour for professional staff time will 
be charged when it is required to fulfill a request for 
electronic data. 

(2) The fee for computer searches will be set at the 
current rate for computer service. Information on those 
charges can be obtained from the Office of Information 
Technology (MC-RI). 

(3) Printing will be charged at the rate of $.10 per 
page of computer-generated output with a minimum 
charge of $1. There will also be a charge for the media 
provided (e.g., CD ROMs) based on the Agency’s costs 
for such media. 

(e) Exception. No fee shall be charged under this 
section to the following entities: 

(1) Any Agency of the Federal Government or a State 
government or any political subdivision of any such 
government for access to or retrieval of information and 
data from the Unified Carrier Registration System for 
its own use; or 

(2) Any representative of a motor carrier, motor pri- 
vate carrier, broker, or freight forwarder (as each is 
defined in 49 U.S.C. 13102) for the access to or retrieval 
of the information related to such entity from the Uni- 
fied Carrier Registration System for the individual use 
of such entity. 

[64 FR 7137, February 12, 1999; 66 FR 49870, Oct. 1, 2001; 78 
FR 52644, Aug. 23, 2013] 

§360.3 Filing fees. 

(a) Manner of payment. (1) Except for the insurance 
fees described in the next sentence, all filing fees will be 
payable at the time and place the application, petition, 
or other document is tendered for filing. The service fee 
for insurance, surety or self-insurer accepted certificate 
of insurance, surety bond or other instrument submit- 
ted in lieu of a broker surety bond must be charged to an 
insurance service account established by the Federal 
Motor Carrier Safety Administration in accordance with 

paragraph (a)(2) of this section. 
(2) Billing account procedure. A written request 

must be submitted to the Office of Enforcement and 
Compliance Insurance Compliance Division (MC-ECI), 
to establish an insurance service fee account. 

(i) Each account will have a specific billing date within 
each month and a billing cycle. The billing date is the 
date that the bill is prepared and printed. The billing 
cycle is the period between the billing date in one month 
and the billing date in the next month. A bill for each 
account which has activity or an unpaid balance during 
the billing cycle will be sent on the billing date each 
month. Payment will be due 20 days from the billing 
date. Payments received before the next billing date are 
applied to the account. Interest will accrue in accor- 
dance with 4 CFR 102.13. 

(ii) The Debt Collection Act of 1982, including disclo- 
sure to the consumer reporting agencies and the use of 
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collection agencies, as set forth in 4 CFR 102.5 and 

102.6 will be utilized to encourage payment where 

appropriate. 
(iii) An account holder who files a petition in bank- 

ruptcy or who is the subject of a bankruptcy proceeding 
must provide the following information to the Office of 
Enforcement and Compliancy Insurance Division (MC- 

ECD: 
(A) The filing date of the bankruptcy petition; 
(B) The court in which the bankruptcy petition was 

filed; 
(C) The type of bankruptcy proceeding; 
(D) The name, address, and telephone number of its 

representative in the bankruptcy proceeding; and 
(E) The name, address, and telephone number of the 

bankruptcy trustee, if one has been appointed. 
(3) Fees will be payable to the Federal Motor Carrier 

Safety Administration by a check payable in United 
States currency drawn upon funds deposited in a United 
States or foreign bank or other financial institution, 
money order payable in United States’ currency, or 
credit card (VISA or MASTERCARD). 

(b) Any filing that is not accompanied by the appro- 
priate filing fee is deficient except for filings that satisfy 
the deferred payment procedures in paragraph (a) of 
this section. 

(c) Fees not refundable. Fees will be assessed for 
every filing in the type of proceeding listed in the sched- 
ule of fees contained in paragraph (f) of this section, 
subject to the exceptions contained in paragraphs (d) 
and (e) of this section. After the application, petition, or 
other document has been accepted for filing by the 
Federal Motor Carrier Safety Administration, the filing 
fee will not be refunded, regardless of whether the 
application, petition, or other document is granted or 
approved, denied, rejected before docketing, dismissed, 
or withdrawn. 

(d) Related or consolidated proceedings. (1) 
Separate fees need not be paid for related applications 
filed by the same applicant which would be the subject 
of one proceeding. (This does not mean requests for 
multiple types of operating authority filed on forms in 
the OP-1 series under the regulations at 49 CFR part 
365. A separate filing fee is required for each type of 
authority sought in each transportation mode, e.g., com- 
mon, contract, and broker authority for motor property 
carriers.) 

(2) Separate fees will be assessed for the filing of 
temporary operating authority applications as provided 
in paragraph (f)(6) of this section, regardless of whether 
such applications are related to an application for cor- 
responding permanent operating authority. 

(3) The Federal Motor Carrier Safety Administration 
may reject concurrently filed applications, petitions, or 
other documents asserted to be related and refund the 
filing fee if, in its judgment, they embrace two or more 
severable matters which should be the subject of sepa- 
rate proceedings. 

(e) Waiver or reduction of filing fees. It is the 
general policy of the Federal Motor Carrier Safety Ad- 
ministration not to waive or reduce filing fees except as 
described as follows: 

(1) Filing fees are waived for an application or other 

proceeding which is filed by a Federal government 

agency, or a State or local government entity. For pur- 

poses of this section the phrases “Federal government 

agency” or “government entity” do not include a quasi- 

governmental corporation or government subsidized 

transportation company. 

(2) In extraordinary situations the Federal Motor 

Carrier Safety Administration will accept requests for 

waivers or fee reductions in accordance with the follow- 

ing procedure: 

(i) When to request. At the time that a filing is 

submitted to the Federal Motor Carrier Safety Admin- 

istration the applicant may request a waiver or reduc- 

tion of the fee prescribed in this part. Such request 
should be addressed to the Director, Office of Motor 

Carrier Data Analysis and Information Systems. 
(ii) Basis. The applicant must show the waiver or 

reduction of the fee is in the best interest of the public, 
or that payment of the fee would impose an undue 
hardship upon the requestor. 

(iii) Federal Motor Carrier Safety Administra- 
tion action. The Director, Office of Motor Carrier Data 
Analysis and Information Systems, will notify the ap- 
plicant of the decision to grant or deny the request for 
waiver or reduction. 

(f) Schedule of filing fees. 
$$ 
Type of Pro- 

ceeding Fee 
all 

Part |: Licens- 
ing 

(li)seaiererereaee An application for motor carrier operat- | $300 
ing authority, a certificate of registra- 
tion for certain foreign carriers, 
property broker authority, or freight 
forwarder authority 

(Epes acdoccs A petition to interpret or clarify an op- | 3,000 
erating: authority scene ok seek se 

(3), Sees. A request seeking the modification of | 50 
operating authority only to the extent 
of making a ministerial correction, 
when the original error was caused by 
applicant, a change in the name of the 
shipper or owner of a plant site, or the 
change of a highway name or number. 

(A) eeacetetce ais A petition to renew authority to trans- | 250 
DOREXDIOSIVOS ees once eee 

(S)isetroaarretseias An application for authority to deviate | 150 
from authorized regular-route author- 
WY oe oh erent ion ee oe eae ieee ger et 

(O)igamtwernane An application for motor carrier tempo- | 100 
rary authority issued in an emergency 
Situatton.S7ee. Sea RRR Sa 

(Zeer. bene Request for name change of a motor | 14 
carrier, property broker, or freight for- 
warder 

(8) An application involving the merger, 300 
transfer, or lease of the operating 
rights of motor passenger and prop- 
erty carriers, property brokers, and 
household goods freight forwarders 
under 49 U.S.C10321 and 10926...... 

(9)-(49) ....... [Reserved] 

Part Il: Insur- 
ance: 
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Type of Pro- 
ceeding Fee 

(i) An application for original qualifica- 
tion as self-insurer for bodily injury and 
property damage insurance (BI&PD)... 

(ii) An application for original qualifica- 
tion as self-insurer for cargo insur- 
ance 

4,200 

420 

(ST)ERR arenes A service fee for insurer, surety, or 
self-insurer accepted certificate of in- 
surance, surety bond, and other in- 
strument submitted in lieu of a broker 

$10 per ac- 
cepted cerntifi- 
cate, surety 
bond or other 

SUTATYIDONG Sie wtaeee ae onan instrument 
submitted in 
lieu of a bro- 
ker surety 
bond. 

(S2)Ra een A petition for reinstatement of revoked | 80 
operating authority ..................... 

(63)=(79) 0.2.2 (Reserved] 

Part Ill: Ser- 
vices: 

(BO) 83. 828..% Request for service or pleading list for | 13 per list 
BIOGSECINGS ? sktmcnpa cen mana coe te 

(Stes camactais Faxed copies of operating authority to | 5 
applicants or their representatives who 
did not receive a served copy.......... 

(g) Returned check policy. (1) If a check submitted 
to the FMCSA for a filing or service fee is dishonored by 
a bank or financial institution on which it is drawn, the 
FMCSA will notify the person who submitted the check 
that: 

(i) All work will be suspended on the filing or proceed- 
ing, until the check is made good; 

(ii) A returned check charge of $6.00 and any bank 
charges incurred by the FMCSA as a result of the 
dishonored check must be submitted with the filing fee 
which is outstanding; and 

(iii) If payment is not made within the time specified 
by the FMCSA, the proceeding will be dismissed or the 
filing may be rejected. 

(2) If a person repeatedly submits dishonored checks 
to the FMCSA for filing fees, the FMCSA may notify the 
person that all future filing fees must be submitted in 
the form of a certified or cashier’s check, moneyorder, or 

credit card. 

[64 FR 7137, February 12, 1999; as amended at 67 FR 61820, 
Oct. 2, 2002.; 78 FR 52644, Aug. 23, 2013] 

§360.3 Filing fees. (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §360.3 is 

revised to read: 
(a) Manner of payment. (1) Except for the insurance 

fees described in the next sentence, all filing fees must 

be paid at the time the application, petition, or other 

document is electronically filed. The service fee for in- 

surance, surety or self-insurer accepted certificate of 

insurance, surety bond or other instrument submitted 

in lieu of a broker surety bond must be charged to an 

insurance service account established by FMCSA in 

accordance with paragraph (a)(2) of this section. 

(2) Billing account procedure. A request must be 

submitted to the Office of Registration and Safety In- 

formation (MC-RS) at Attp:/ /www.fmcsa.dot.gov to es- 

tablish an insurance service fee account. 

§360.3 

(i) Each account will have a specific billing date within 
each month and a billing cycle. The billing date is the 
date that the bill is prepared and printed. The billing 
cycle is the period between the billing date in one month 
and the billing date in the next month. A bill for each 
account that has activity or an unpaid balance during 
the billing cycle will be sent on the billing date each 
month. Payment will be due 20 days from the billing 
date. Payments received before the next billing date are 
applied to the account. Interest will accrue in accor- 
dance with 31 CFR 901.9. 

(ii) The Federal Claims Collection Standards, includ- 
ing disclosure to consumer reporting agencies and the 
use of collection agencies, as set forth in 31 CFR part 
901, will be utilized to encourage payment where 
appropriate. 

(ii) An account holder who files a petition for bank- 
ruptcy or who is the subject of a bankruptcy proceeding 
must provide the following information to the Office of 
Registration and Safety Information (MC-RS) at http: / / 
www.fmcsa.dot.gov: 

(A) The filing date of the bankruptcy petition; 
(B) The court in which the bankruptcy petition was 

filed; 

(C) The type of bankruptcy proceeding; 
(D) The name, address, and telephone number of its 

representative in the bankruptcy proceeding; and 
(E) The name, address, and telephone number of the 

bankruptcy trustee, if one has been appointed. 
(3) Fees will be payable through the U.S. Department 

of Treasury secure payment system, Pay.gov, and are 
made directly from the payor’s bank account or by 
credit/debit card. 

(b) Any filing that is not accompanied by the appro- 
priate filing fee will be rejected. 

(c) Fees not refundable. Fees will be assessed for 
every filing listed in the schedule of fees contained in 
paragraph (f) of this section, titled, ceSchedule of filing 
fees, subject to the exceptions contained in para- 
graphs (d) and (e) of this section. After the application, 
petition, or other document has been accepted for filing 
by FMCSA, the filing fee will not be refunded, regard- 
less of whether the application, petition, or other docu- 
ment is granted or approved, denied, rejected before 
docketing, dismissed, or withdrawn. 

(d) Multiple authorities. (1) A separate filing fee is 
required for each type of authority sought, for example 
broker authority requested by an entity that already 
holds motor property carrier authority or multiple types 
of authority requested in the same application. 

(2) Separate fees will be assessed for the filing of 
temporary operating authority applications as provided 
in paragraph (f)(2) of this section, regardless of whether 
such applications are related to an application for cor- 
responding permanent operating authority. 

(e) Waiver or reduction of filing fees. It is the 
general policy of the Federal Motor Carrier Safety Ad- 
ministration not to waive or reduce filing fees except as 

follows: 
(1) Filing fees are waived for an application that is 

filed by a Federal government agency, or a State or local 
government entity. For purposes of this section the 
phrases oeFederal government agency or 
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cegovernment entity do not include a quasi- 

governmental corporation or government subsidized 

transportation company. 

(2) Filing fees are waived for a motor carrier of pas- 
sengers that receives a grant from the Federal Transit 
Administration either directly or through a third-party 
contract to provide passenger transportation under an 

agreement with a State or local government pursuant to 

49 U.S.C. 5307, 5310, 5311, 5316, or 5317. 
(3) The FMCSA will consider other requests for waiv- 

ers or fee reductions only in extraordinary situations 
and in accordance with the following procedure: 

(i) When to request. At the time that a filing is 
submitted to FMCSA, the applicant may request a 
waiver or reduction of the fee prescribed in this part. 
Such request should be addressed to the Director, Office 
of Registration and Safety Information. 

(ii) Basis. The applicant must show that the waiver or 
reduction of the fee is in the best interest of the public, 
or that payment of the fee would impose an undue 
hardship upon the requester. 

(iii) FMCSA action. The Director, Office of Registra- 
tion and Safety Information, will notify the applicant of 
the decision to grant or deny the request for waiver or 
reduction. 

(f) Schedule of filing fees: 

Type of pro- 
ceeding Fee 

Part |: Regis- 
tration pease 

(Ure ake An application for USDOT Registra- | $300. 
tion pursuant to 49 CFR part 390, 
subpart E 

(2) eeprccie suas An application for motor carrier tem- | $100. 
porary authority to provide emer- 
gency relief in response to a national 
emergency or natural disaster follow- 
ing an emergency declaration under 
§390.23 of this subchapter 

(3) ikeereaaens Biennial update of registration $0. 

(4)ieacctnaac he Request for change of name, ad- $0. 
dress, or form of business 

(5) erence Request for cancellation of registra- | $0. 

(G) is goneaaoees $10. 

(7A lrortec oetan s Designation of process agent $0. 

(B) ireuaresery epee Notification of Transfer of Operating | $0. 
Authority 

Part Il: Insur- 
ance 

(C) eavaooarane A service fee for insurer, surety, or $10 per ac- 
self-insurer accepted certificate of cepted certifi- 
Insurance, surety bond, and other cate, surety 
instrument submitted in lieu of a bro- | bond or other 
ker surety bond instrument 

submitted in 
lieu of a bro- 
ker surety 
bond. 

(lO) eeeeceerre (i) An application for original qualifi- | $4,200. 
cation as self-insurer for bodily injury 
and property damage insurance 
(BI&PD) 

(ii) An application for original qualifi- | $420. 
cation as self-insurer for cargo insur- 
ance 

[64 FR 7137, February 12, 1999; as amended at 67 FR 61820, 

Oct. 2, 2002.; 78 FR 52644, Aug. 23, 2013] 

$360.5 Updating user fees. 

(a) Update. Each fee established in this part may be 

updated in accordance with this section as deemed nec- 

essary by the FMCSA. 

(b) Publication and effective dates. Updated fees 

shall be published in the Federal Register and shall 

become effective 30 days after publication. 

(c) Payment of fees. Any person submitting a filing 

for which a fee is established shall pay the fee in effect 

at the time of the filing. 

(d) Method of updating fees. Each fee shall be 
updated by updating the cost components comprising 

the fee. Cost components shall be updated as follows: 
(1) Direct labor costs shall be updated by multiplying 

base level direct labor costs by percentage changes in 
average wages and salaries of FMCSA employees. Base 
level direct labor costs are direct labor costs determined 
by the cost study in Regulations Governing Fees For 
Service, 1 I.C.C. 2d 60 (1984), or subsequent cost 

studies. The base period for measuring changes shall be 
April 1984 or the year of the last cost study. 

(2) Operations overhead shall be developed each year 
on the basis of current relationships existing on a 

’ weighted basis, for indirect labor applicable to the first 
supervisory work centers directly associated with user 
fee activity. Actual updating of operations overhead will 
be accomplished by applying the current percentage 
factor to updated direct labor, including current govern- 
mental overhead costs. 

(3)G) Office general and administrative costs shall be 
developed each year on the basis of current levels costs, 
1.e., dividing actual office genéral and administrative 
costs for the current fiscal year by total office costs for 
the office directly associated with user fee activity. Ac- 
tual updating of office general and administrative costs 
will be accomplished by applying the current percentage 
factor to updated direct labor, including current govern- 
mental overhead and current operations overhead costs. 

(ii) FMCSA general and administrative costs shall be 
developed each year on the basis of current level costs; 
i.e., dividing actual FMCSA general and administrative 
costs for the current fiscal year by total agency expenses 
for the current fiscal year. Actual updating of FMCSA 
general and administrative costs will be accomplished 
by applying the current percentage factor to updated 
direct labor, including current governmental overhead, 
operations overhead and office general and administra- 
tive costs. 

(4) Publication costs shall be adjusted on the basis of 
known changes in the costs applicable to publication of 
material in the Federal Register or FMCSA Register. 

(This rounding procedures excludes copying, printing 
and search fees.) 

(e) Rounding of updated fees. Updated fees shall 
be rounded in the following manner: 

(1) Fees between $1 and $30 will be rounded to the 
nearest $1; 

(2) Fees between $30 and $100 will be rounded to the 
nearest $10; 

ery 



(3) Fees between $100 and $999 will be rounded to the 
nearest $50; and 
ree Fees above $1,000 will be rounded to the nearest 

00. 

[66 FR 49871, Oct. 1, 2001; 78 FR 52646, Aug. 23, 2013] 

§360.5 cage user fees. (Effective October 23, 
2015 

Editor’s Note: Effective October 23, 2015, §360.5 is 
revised to read: 

(a) Update. Each fee established in this subpart may 
be updated, as deemed necessary by FMCSA. 

(b) Publication and effective dates. Notice of up- 
dated fees shall be published in the Federal Register and 
shall become effective 30 days after publication. 

(c) Payment of fees. Any person submitting a filing 
for which a filing fee is established must pay the fee 
applicable on the date of the filing or request for 
services. 

(d) Method of updating fees. Each fee shall be 
updated by updating the cost components comprising 
the fee. However, fees shall not exceed the maximum 
amounts established by law. Cost components shall be 
updated as follows: 

(1) Direct labor costs shall be updated by multiplying 
base level direct labor costs by percentage changes in 
average wages and salaries of FMCSA employees. Base 
level direct labor costs are direct labor costs determined 
by the cost study in Regulations Governing Fees For 
Service, 1 I.C.C. 2d 60 (1984), or subsequent cost 

studies. The base period for measuring changes shall be 
April 1984 or the year of the last cost study. 

(2) Operations overhead shall be developed on the 
basis of current relationships existing on a weighted 
basis, for indirect labor applicable to the first supervi- 
sory work centers directly associated with user fee 
activity. Actual updating of operations overhead shall be 
accomplished by applying the current percentage factor 
to updated direct labor, including current governmental 

overhead costs. 
(3)(i) Office general and administrative costs shall be 

developed on the basis of current levels costs, i.e., di- 
viding actual office general and administrative costs for 
the current fiscal year by total office costs for the office 

directly associated with user fee activity. Actual updat- 

ing of office general and administrative costs shall be 

accomplished by applying the current percentage factor 

to updated direct labor, including current governmental 

overhead and current operations overhead costs. 

(ii) The FMCSA general and administrative costs 

shall be developed on the basis of current level costs; 1.e., 

dividing actual FMCSA general and administrative 

costs for the current fiscal year by total Agency expenses 

for the current fiscal year. Actual updating of FMCSA 

general and administrative costs shall be accomplished 

by applying the current percentage factor to updated 

direct labor, including current governmental overhead, 

operations overhead and office general and administra- 

tive costs. ; 

(4) Publication costs shall be adjusted on the basis of 

known changes in the costs applicable to publication of 

material in the Federal Register or FMCSA Register. 

§360.5 

(e) Rounding of updated fees. Updated fees shall 
be rounded as follows. (This rounding procedure ex- 
cludes copying, printing and search fees.) 

(1) Fees between $1 and $30 shall be rounded to the 
nearest $1; 

(2) Fees between $30 and $100 shall be rounded to the 
nearest $10; 

(3) Fees between $100 and $999 shall be rounded to 
the nearest $50; and 
: (4) Fees above $1,000 shall be rounded to the nearest 
100. 

[66 FR 49871, Oct. 1, 2001; 78 FR 52646, Aug. 23, 2013] 
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PART 365—RULES GOVERNING 
APPLICATIONS FOR OPERATING 

AUTHORITY 

Subpart A — How To Apply for Operating Authority 

Sec. 
365.101 Applications governed by these rules. 

365.103 Modified procedure. 
365.105 Starting the application process: Form OP-1. 

365.107 ‘Types of applications. 
365.109 | FMCSA review of the application. 
365.111 Appeals to rejections of the application. 
365.113 | Changing the request for authority or filing supple- 

mentary evidence after the application is filed. 
365.115 After publication in the FMCSA Register. 
365.117 Obtaining a copy of the application. 

365.119 | Opposed applications. 
365.121 Filing a reply statement. 
365.123 Applicant withdrawal. 

Subpart B — How To Oppose Requests for Authority 

365.201 Definitions. 
365.203 Time for filing. 
365.205 Contents of the protest. 

365.207 Withdrawal. 

Subpart C — General Rules Governing the Application 
Process 

365.301 Applicable rules. 
365.303 Contacting another party. 
365.305 Serving copies of pleadings. 
365.307 Replies to motions. 
365.309 FAX filings. 

Subpart D — Transfer of Operating Rights Under 49 U.S.C. 
10926 

365.401 Scope of rules. 
365.403 Definitions. 
365.405 Applications. 
365.407 —_ Notice. 
365.409 ~FMCSA action and criteria for approval. 
365.411 Responsive pleadings. 
365.413 Procedures for changing the name or business form 

of a motor carrier, freight forwarder, or property 
broker. 

Subpart E — Special Rules for Certain Mexico-Domiciled 
Carriers 

365.501 Scope of rules. 
365.503 Application. 

365.505 Re-registration and fee waiver for certain applicants. 
365.507 | FMCSA action on the application. 
365.509 Requirement to notify FMCSA of change in appli- 

cant information. 

365.511 Requirement for CVSA inspection of vehicles during 
first three consecutive years of permanent operating 
authority. 

Appendix A to Subpart E of Part 365 — Explanation of Pre- 
Authorization Safety Audit Evaluation Criteria for 
Mexico-Domiciled Motor Carriers 

Authority: 5 U.S.C. 553 and 559; 49 U.S.C. 13101, 13301, 
13901-13906, 14708, 31138, and 31144; and 49 CFR 1.87. 

Subpart A—How to Apply for 

Operating Authority 

§365.101 Applications governed by these rules. 

These rules govern the handling of applications for 

operating authority of the following type: 

(a) Applications for certificates and permits to operate 

as a motor common or contract carrier of property or 

passengers. 

Editor’s Note: Effective October 23, 2015, §365.101(a) 

is revised to read: 
(a) Applications for certificates of motor carrier regis- 

tration to operate as a motor carrier of property or 

passengers. 
(b) Applications for permits to operate as a freight 

forwarder. 

(c) [Reserved] 
(d) Applications for licenses to operate as a broker of 

motor vehicle transportation. 
(e) Applications for certificates under 49 U.S.C. 

13902(b)(3) to operate as a motor carrier of passengers 
in intrastate commerce over regular routes if such in- 
trastate transportation is to be provided on a route over 
which the carrier provides interstate transportation of 
passengers. 

(f) [Reserved] 
(g) Applications for 

authority. 
(h) Applications for Mexico-domiciled motor carriers 

to operate in foreign commerce as common, contract or 
private motor carriers of property (including exempt 
items) between Mexico and all points in the United 
States. Under NAFTA Annex I> page I-U-20, a Mexico- 

domiciled motor carrier may not provide point-to-point 
transportation services, including express delivery ser- 
vices, within the United States for goods other than 
international cargo. 

temporary motor carrier 

Editor’s Note: Effective October 23, 2015, §365.101(h) 
is revised to read: 

(h) Applications for Mexico-domiciled motor carriers 
to operate in foreign commerce as for-hire or private 
motor carriers of property (including exempt items) 
between Mexico and all points in the United States. 
Under NAFTA Annex 1, page I-U-20, a Mexico- 
domiciled motor carrier may not provide point-to-point 
transportation services, including express delivery ser- 
vices, within the United States for goods other than 
international cargo. 

(i) Applications for non-North America-domiciled mo- 
tor carriers to operate in foreign commerce as for-hire 
motor carriers of property and passengers within the 
United States. 

[59 FR 63728, Dec. 9, 1994, as amended at 60 FR 63981, Dec. 
13, 1995; 62 FR 49940, Sept. 24, 1997; 67 FR 12714, Mar. 19 
2002; 67 FR 61820, Oct. 2, 2002; 73 FR 76488, Dec. 16, 2008; 74 
FR 2901, Jan. 16, 2009; 78 FR 52646, Aug. 23, 2013] 

§$365.103 Modified procedure. 

The FMCSA will handle licensing application pro- 
ceedings using the modified procedure, if possible. The 
applicant and protestants send statements made under 
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oath (verified statements) to each other and to the 
FMCSA. There are no personal appearances or formal 
hearings. 

Editor’s Note: Effective October 23, 2015, §365.103 is 
removed and reserved. 

[66 FR 49870, Oct. 1, 2001; 78 FR 52646, Aug. 23, 2013] 

§365.105 Starting the application process: Form 
OP-1. 

(a) Each applicant must file the appropriate form in 
the OP-1 series. Form OP-1 must be filed when request- 
ing authority to operate as a motor property carrier, a 
broker of general freight, or a broker of household goods; 
Form OP-1(P) must be filed when requesting authority 
to operate as a motor passenger carrier; Form OP-1(FF) 
must be filed when requesting authority to operate as a 
freight forwarder; Form OP- 1(MX) must be filed by a 
Mexico-domiciled motor property, including household 
goods, carrier, or a motor passenger carrier requesting 
authority to operate within the United States; and ef- 
fective December 16, 2009. 

Form OP-1(NNA) must be filed by a non-North 
America-domiciled motor property, including household 
goods, carrier or a motor passenger carrier requesting 
authority to operate within the United States. A sepa- 
rate filing fee in the amount set forth at 49 CFR 360. 
3(f)(1) is required for each type of authority sought. 

(b) Obtain forms at a FMCSA Division Office in each 
State or at one of the FMCSA Service Centers. Ad- 
dresses and phone numbers for the Division Offices and 
Service Centers can be found at: http://(www.fmcsa.dot. 
gov/aboutus/fieldoffices. The forms and information 
about filing procedures can be downloaded at: http:// 
www.fmesa.dot.gov/factsfigs/formspubs; and from the 
do-it-yourself website at: http://www.diy.dot.gov. 

[66 FR 49870, Oct. 1, 2001, as amended at 67 FR 12714, Mar. 19, 
2002; 67 FR 61820, Oct. 2, 2002; 73 FR 76488, Dec. 16, 2008; 78 
FR 52646, Aug. 23, 2013] 

§365.105 Starting the application process: Form 
MCSA-1, FMCSA Registration/Update (USDOT 
Number—Operating Authority Application). 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §365.105 is 

revised to read: 
(a) Each applicant must apply for operating authority 

by electronically filing Form MCSA-1, FMCSA 

Registration/Update (USDOT Number—Operating Au- 

thority Application), to request authority pursuant to 49 

U.S.C. 13902, 13903 or 13904 to operate as a: 

(1) Motor carrier of property or passengers, 

(2) Broker of general commodities or household goods, 

or 
(3) Freight forwarder of general commodities or 

household goods. 

(b) A separate filing fee in the amount set forth at 49 

CFR 360.3(f) is required for each type of authority 

sought in §365.105(a). 

(c) Form MCSA-1 is an electronic application and is 

available, including complete instructions, from the 

FMCSA Web site at http://www.fmcsa.dot.gov (Key- 

word “MCSA-1”). 

§365.107 

[66 FR 49870, Oct. 1, 2001, as amended at 67 FR 12714, Mar. 19, 
2002; 67 FR 61820, Oct. 2, 2002; 73 FR 76488, Dec. 16, 2008; 78 
FR 52646, Aug. 23, 2013] 

§365.107 Types of applications. 

(a) Fitness applications. Motor property applications 
and certain types of motor passenger applications re- 
quire only the finding that the applicant is fit, willing 
and able to perform the involved operations and to 
comply with all applicable statutory and regulatory 
provisions. These applications can be opposed only on 
the grounds that applicant is not fit [e.g., is not in 
compliance with applicable financial responsibility and 
safety fitness requirements]. These applications are: 

(1) Motor common and contract carrier of property 
(except household goods) , Mexican motor property car- 
riers that perform private carriage and transport ex- 
empt items, and motor contract carrier of passengers 
transportation. 

(2) Motor carrier brokerage of general commodities 
(except household goods). 

(3) Certain types of motor passenger applications as 
described in Form OP-1 (P). 

(b) Motor passenger “public interest” applications as 
described in Form OP-1 (P). 

(c) Intrastate motor passenger applications under 49 
U.S.C. 13902(b)(3) as described in Form OP-1, Schedule 
B. 

(d) Motor common carrier of household goods appli- 
cations, including Mexican carrier applicants. These 
applications require a finding that: 

(1) The applicant is fit, willing, and able to provide the 
involved transportation and to comply with all appli- 
cable statutory and regulatory provisions; and 

(2) The service proposed will serve a useful public 
purpose, responsive to a public demand or need. 

(e) Motor contract carrier of household goods, house- 
hold goods property broker, and freight forwarder 
applications. These applications require a finding that: 

(1) The applicant is fit, willing, and able to provide the 
involved transportation and to comply with all appli- 
cable statutory and regulatory provisions; and 

(2) The transportation to be provided will be consis- 
tent with the public interest and the national transpor- 
tation policy of 49 U.S.C. 13101. 

(f) Temporary authority (TA) for motor and water 

carriers. These applications require a finding that there 
is or soon will be an immediate transportation need that 
cannot be met by existing carrier service. 

(g) In view of the expedited time frames established in 
this part for processing requests for permanent author- 
ity, applications for TA will be entertained only in ex- 
ceptional circumstances (i.e., natural disasters or 

national emergencies) when evidence of immediate ser- 
vice need can be specifically documented in a narrative 
supplement appended to Form OP-1 for motor property 
carriers, Form OP-1MX for Mexican property carriers 

and, Form OP-1(P) for motor passenger carriers. TA 

applications must be filed with the Division Office which 

has jurisdiction over the area in which applicant’s head- 

quarters are located. 
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§365.107 

[59 FR 63728, Dec. 9, 1994, as amended at 60 FR 63981, Dec. 

13, 1995; 62 FR 49940, Sept. 24, 1997; 66 FR 49870, Oct. 1, 

2001; 67 FR 61820, Oct. 2, 2002; 78 FR 52646, Aug. 23, 2013] 

§365.107 Types of applications. (Effective 
October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §365.107 is 

revised to read: 
(a) Fitness applications. Motor property applica- 

tions and certain types of motor passenger applications 
require the finding that the applicant is fit, willing and 
able to perform the involved operations and to comply 
with all applicable statutory and regulatory provisions. 
These applications can be opposed only on the grounds 
that applicant is not fit [e.g., is not in compliance with 
applicable financial responsibility and safety fitness 
requirements]. These applications are: 

(1) Motor carrier of property (except household goods). 
(2) Broker of general commodities or household goods. 
(3) Certain types of motor carrier of passenger appli- 

cations as described in Form MCSA-1. 
(b) Motor carrier of passenger cepublic interest 

applications as described in Form MCSA-1. 
(c) Intrastate motor passenger applications under 49 

U.S.C. 13902(b)(3) as described in Form MCSA-1. 
(d) Motor carrier of household goods applications, 

including Mexico- or non-North America-domiciled car- 
rier applicants. In addition to meeting the fitness stan- 
dard under paragraph (a) of this section, an applicant 
seeking authority to operate as a motor carrier of house- 
hold goods must: 

(1) Provide evidence of participation in an arbitration 
program and provide a copy of the notice of the arbitra- 
tion program as required by 49 U.S.C. 14708 (b)(2); 

(2) Identify its tariff and provide a copy of the notice 
of the availability of that tariff for inspection as required 
by 49 U.S.C. 13702(c); 

(3) Provide evidence that it has access to, has read, is 
familiar with, and will observe all applicable Federal 
laws relating to consumer protection, estimating, con- 
sumers’ rights and responsibilities, and options for limi- 
tations of liability for loss and damage; and 

(4) Disclose any relationship involving common stock, 
common ownership, common management, or common 
familial relationships between the applicant and any 
other motor carrier, freight forwarder, or broker of 

household goods within 3 years of the proposed date of 
registration. 

(e) Temporary authority (TA) for motor carriers. 
These applications require a finding that there is or 
soon will be an immediate transportation need that 
cannot be met by existing carrier service. 

(1) Applications for TA will be entertained only when 
an emergency declaration has been made pursuant to 
§390.23 of this subchapter. 

(2) Temporary authority must be requested by filing 
Form MCSA-1. 

(3) Applications for temporary authority are not sub- 
ject to protest. 

(4) Motor carriers granted temporary authority must 
comply with financial responsibility requirements un- 
der part 387 of this subchapter. 

(5) Only a U.S.-domiciled motor carrier is eligible to 

receive temporary authority. 

§365.109 FMCSA review of the application. 

(a) FMCSA staff will review the application for cor- 

rectness, completeness, and adequacy of the evidence 

(the prima facie case). 
(1) Minor errors will be corrected without notification 

to the applicant. 
(2) Materially incomplete applications will be 

rejected. Applications that are in substantial compli- 

ance with these rules may be accepted. 

(3) All motor carrier applications will be reviewed for 

consistency with the FMCSA’s operational safety fitness 

policy. Applicants with “Unsatisfactory” safety fitness 

ratings from DOT will have their applications rejected. 
(4) FMCSA staff will review completed applications 

that conform with the FMCSA’s safety fitness policy and 
that are accompanied by evidence of adequate financial 

responsibility. 
(5) Financial responsibility is indicated by filing 

within 20 days from the date an application notice is 
published in the FMCSA Register: 

(i) Form BMC-91 or 91X or BMC 82 surety bond— 
Bodily injury and property damage (motor property and 
passenger carriers; household goods freight forwarders 
that provide pickup or delivery service directly or by 
using a local delivery service under their control). 

(ii) Form BMC-84—Surety bond or Form BMC-85- 
trust fund agreement (property brokers of general com- 
modities and household goods). 

(ii) Form BMC 34 or BMC 83 surety bond— Cargo 
liability (household goods motor carriers and household 
goods freight forwarders). 

Editor’s Note: Effective October 23, 2015, §365. 
109(a)(5) is revised to read: 

(5) All applicants must file the appropriate evidence of 
financial responsibility pursuant to 49 CFR part 387 
within 90 days from the date notice of the application is 
published in the FMCSA Register: 

(i) Form BMC-91 or 91X or BMC 82 surety bond— 
Bodily injury and property damage (motor property and 
passenger carriers; and freight forwarders that provide 
pickup or delivery service directly or by using a local 
delivery service under their control). 

(ii) Form BMC-84—Surety bond or Form BMC-85— 
trust fund agreement (property brokers of general com- 
modities and household goods). 

Gi) Form BMC-34 or BMC 83 surety bond—Cargo 
liability (household goods motor carriers and household 
goods freight forwarders). 

(6) Applicants also must submit Form BOC-3- 
designation of legal process agents-within 20 days from 
the date an application notice is published in the 
FMCSA Register. 

Editor’s Note: Effective October 23, 2015, §365. 
109(a)(6) is revised to read: 

(6) Applicants also must submit Form BOC-3— 
Designation of Agents—Motor Carriers, Brokers and 
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Freight Forwarders—within 90 days from the date no- 
tice of the application is published in the FMCSA 
Register. 

(7) Applicants seeking to conduct operations for which 
tariffs are required may not commence such operations 
until tariffs are in effect. 

(8) All applications must be completed in English. 
(b) Asummary of the application will be published as 

a preliminary grant of authority in the FMCSA Register 
to give notice to the public in case anyone wishes to 
oppose the application. 

Editor’s Note: Effective October 23, 2015, §365.109(b) 
is revised to read: 

(b) Asummary of the application will be published in 
the FMCSA Register to give notice to the public in case 
anyone wishes to oppose the application. 

[59 FR 63728, Dec. 9, 1994, as amended at 60 FR 63981, Dec. 
13, 1995; 66 FR 49870, Oct. 1,2001; 67 FR 61820, Oct. 2, 2002: 
75 FR 35328, June 22, 2010; 78 FR 52647, Aug. 23, 2013] 

§365.110 Need to complete New Entrant Safety 
Assurance Program. 

Editor’s Note: Effective October 23, 2015, §365.110 is 
added. 

For motor carriers operating commercial motor ve- 
hicles as defined in 49 U.S.C. 31132, operating authority 
obtained under procedures in this part does not become 
permanent until the applicant satisfactorily completes 
the New Entrant Safety Assurance Program in part 385 
of this subchapter. 

[78 FR 52647, Aug. 23, 2013] 

§365.111 Appeals to rejections of the application. 

(a) An applicant has the right to appeal rejection of 
the application. The appeal must be filed at the FMCSA 
within 10 days of the date of the letter of rejection. 

Editor’s Note: Effective October 23, 2015, §365.111(a) 
is revised to read: 

(a) An applicant has the right to appeal rejection of 
the application. The appeal must be filed at the FMCSA, 
Office of Registration and Safety Information, 1200 New 
Jersey Ave. SE., Washington, DC 20590, within 10 days 

of the date of the letter of rejection. 
(b) If the appeal is successful and the filing is found to 

be proper, the application shall be deemed to have been 
properly filed as of the decision date of the appeal. 

[66 FR 49870, Oct. 1, 2001; 78 FR 52647, Aug. 23, 2013] 

§365.113 Changing the request for authority or 

filing supplementary evidence after the 

application is filed. 

(a) Once the application is filed, the applicant may 

supplement evidence only with approval of the FMCSA. 

(b) Amendments to the application generally are not 

permitted, but in appropriate instances may be enter- 

tained at the discretion of the FMCSA. 

[66 FR 49870, Oct. 1, 2001] 

§365.201 

§365.115 After publication in the FMCSA 
register. 

(a) Interested persons have 10 days from the date of 
FMCSA Register publication to file protests. See Sub- 
part B of this part. 

(b) If no one opposes the application, the grant pub- 
lished in the FMCSA Register will become effective by 
issuance of a certificate, permit, or license. 

[66 FR 49870, Oct. 1, 2001] 

§365.117 Obtaining a copy of the application. 

After publication, interested persons may request a 
copy of the application by contacting the FMCSA- 
designated contract agent (as identified in the FMCSA 
Register ). 

[66 FR 49870, Oct. 1, 2001] 

§365.119 Opposed applications. 

If the application is opposed, opposing parties are 
required to send a copy of their protest to the applicant. 

[78 FR 52647, Aug. 23, 2013] 

§365.119 Opposed applications. (Effective 
October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §365.119 is 
revised to read: 

If the application is opposed, opposing parties are 
required to send a copy of their protest to the applicant 
and to FMCSA. All protests must include statements 
made under oath (verified statements). There are no 
personal appearances or formal hearings. 

§365.121 Filing a reply statement. 

(a) If the application is opposed, applicant may file a 
reply statement. This statement is due within 20 days 
after FMCSA Register publication. 

(b) The reply statement may not contain new 
evidence. It shall only rebut or further explain matters 
previously raised. 

(c) The reply statement need not be notarized or 
verified. Applicant understands that the oath in the 
application form applies to all evidence submitted in the 
application. Separate legal arguments by counsel need 
not be notarized or verified. 

[66 FR 49870, Oct. 1, 2001] 

§365.123 Applicant withdrawal. 

If the applicant wishes to withdraw an application, it 
shall request dismissal in writing. 

Subpart B—How to Oppose 
Requests for Authority 

$365.201 Definitions. 

A person wishing to oppose a request for permanent 

authority files a protest. A person filing a valid protest 

becomes a protestant. 

[78 FR 52647, Aug. 23, 2013] 
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§365.201 

§365.201 Definitions (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §365.201 is 

revised to read: 
A person wishing to oppose a request for operating 

authority files a protest. A person filing a valid protest is 

known as a protestant. 

[78 FR 52647, Aug. 23, 2013] 

§365.203 Time for filing. 

A protest shall be filed (received at the FMCSA) 
within 10 days after notice of the application appears in 
the FMCSA Register. A copy of the protest shall be sent 
to applicant’s representative at the same time. Failure 
timely to file a protest waives further participation in 
the proceeding. 

[66 FR 49870, Oct. 1, 2001; 78 FR 52647, Aug. 23, 2013] 

§365.203 Time for filing. (Effective October 23, 

2015) 

Editor’s Note: Effective October 23, 2015, §365.203 is 

revised to read: . 
A protest shall be filed (received at the FMCSA, Office 

of the Associate Administrator for Research and Infor- 
mation Technology, 1200 New Jersey Ave. SE., Wash- 
ington, DC 20590) within 10 days after notice of the 
application appears in the FMCSA Register. A copy of 
the protest shall be sent to applicant’s representative at 
the same time. Failure timely to file a protest waives 
further participation in the proceeding 

[66 FR 49870, Oct. 1, 2001; 78 FR 52647, Aug. 23, 2013] 

§365.205 Contents of the protest. 

(a) All information upon which the protestant plans to 
rely is put into the protest. 

(b) A protest must be verified, as follows: 
li, , verify under penalty of perjury under 

laws of the United States of America, that the informa- 
tion above is true and correct. Further, I certify that I 
am qualified and authorized to file this protest. (See 18 
U.S.C. 1001 and 18 U.S.C. 1621 for penalties.) 

(Signature and Date) 
(c) A protest not in substantial compliance with ap- 

plicable statutory standards or these rules may be 
rejected. 

(d) Protests must respond directly to the statutory 
standards for FMCSA review of the application. As 
these standards vary for particular types of applica- 
tions, potential protestants should refer to the general 
criteria addressed at §365.107 and may consult the 

FMCSA at (202) 366-9805 for further assistance in de- 
veloping their evidence. 

[59 FR 63728, Dec. 9, 1994. Redesignated at 61 FR 54707, Oct. 
21, 1996, as amended at 62 FR 49940, Sept. 24, 1997; 66 FR 
49870, Oct. 1, 2001] 

§365.207 Withdrawal 

A protestant wishing to withdraw from a proceeding 
shall inform the FMCSA and applicant in writing. 

[66 FR 49870, Oct. 1, 2001] 

Subpart C—General Rules 

Governing the Application Process 

§365.301 Applicable rules. 

Editor’s Note: Effective October 23, 2015, §365.301 is 

removed and reserved. 
Generally, all application proceedings are governed by 

the FMCSA’s Rules of Practice at part 386 of this chap- 

ter except as designated below. 

[66 FR 49870, Oct. 1, 2001; 78 FR 52647, Aug. 23, 2013] 

§365.303 Contacting another party. 

When a person wishes to contact a party or serve a 

pleading or letter on that party, it shall do so through its 
representative. The phone and FAX numbers and ad- 
dress of applicant’s representative shall be listed in the 
FMCSA Register. 

[66 FR 49870, Oct. 1, 2001] 

§365.305 Serving copies of pleadings. 

(a) An applicant must serve all pleadings and letters 
on the FMCSA and all known participants in the pro- 
ceeding, except that a reply to a motion need only be 
served on the moving party. 

(b) A protestant need serve only the FMCSA and 
applicant with pleadings or letters. 

[66 FR 49870, Oct. 1, 2001] 

§365.307 Replies to motions. 

Replies to motions filed under this part are due within 
5 days of the date the motion is filed at the FMCSA. 

[66 FR 49870, Oct. 1, 2001] 

§365.309 FAX filings. 
FAX filings of applications and supporting evidence 

are not permitted. To assist parties in meeting the 
expedited time frames established for protesting an 
application, however, the FMCSA will accept FAX fil- 
ings of protests and any reply or rebuttal evidence. FAX 
filings of these pleadings must be followed by the origi- 
nal document, plus one copy for FMCSA recordkeeping 
purposes. 

[66 FR 49870, Oct. 1, 2001] 

- 

Subpart D—Transfer of Operating 
Rights Under 49 U.S.C. 10926 

AUTHORITY: 5 U.S.C. 553, and 49 U.S.C. 10321 and 10926. 

SOURCE: 53 FR 4852, Feb. 18, 1988, unless otherwise noted. 
Redesignated at 61 FR 54707, Oct. 21, 1996. 

§365.401 Scope of rules. 

These rules define the procedures that enable motor 
passenger and property carriers,, property brokers, and 
household goods freight forwarders to obtain approval 
from the FMCSA to merge, transfer, or lease their op- 
erating rights in financial transactions not subject to 49 
U.S.C. 11343. Transactions covered by these rules are 
governed by 49 U.S.C. 10321 and 10926. The filing fee is 
set forth at 49 CFR 360.3(£)(8). 

= 140 



[53 FR 4852, Feb. 18, 1988, as amended at 67 FR 61821. Oct. 2 2002; 78 FR 52647, Aug. 23, 2013] 

§365.403 Definitions. 

For the purposes of this part, the following definitions 
apply: 

(a) Transfer.Transfers include all transactions ( 1.€., 
the sale or lease of interstate operating rights,! or the 
merger of two or more carriers or a carrier into a 
noncarrier) subject to 49 U.S.C. 10926, as well as the 
sale of property brokers’ licenses under 49 U.S.C. 10321. 

(b) Operating rights. Operating rights include: 
(1) Certificates and permits issued to motor carriers; 

(2) Permits issued to freight forwarders; 
(3) Licenses issued to property brokers; and 
(4) Certificates of Registration issued to motor 

carriers. The term also includes authority held by virtue 
of the gateway elimination regulations published in the 
Federal Register as letter-notices. 

(c) Certificate of registration. The evidence of a 
motor carrier’s right to engage in interstate or foreign 
commerce within a single State is established by a 
corresponding State certificate. 

(d) Person.An individual, partnership, corporation, 
company, association, or other form of business, or a 
trustee, receiver, assignee, or personal representative of 

any of these. 

(e) Record holder.The person shown on the records 
of the FMCSA as the legal owner of the operating rights. 

(f) Control.A relationship between persons that in- 
cludes actual control, legal control, and the power to 
exercise control, through or by common directors, offi- 
cers, stockholders, a voting trust, a holding or invest- 
ment company, or any other means. 

(g) Category 1 transfers. Transactions in which the 
person to whom the operating rights would be trans- 
ferred is not an FMCSA carrier and is not affiliated with 
any FMCSA carrier. 

(h) Category 2 transfers.Transactions in which the 
person to whom the operating rights would be trans- 
ferred is an FMCSA carrier and/or is affiliated with an 
FMCSA carrier. 

[53 FR 4852, Feb. 18, 1988, as amended at 67 FR 61821, Oct. 2, 
2002; 78 FR 52647, Aug. 23, 2013] 

§365.405 Applications. 

(a) Procedural requirements. (1) At least 10 days 
before consummation, an original and two copies of a 
properly completed Form OP-FC-1 and any attach- 
ments (see paragraph (b)(1)(viii) of this section) must be 
filed with the Federal Motor Carrier Safety Administra- 
tion, IT Operations Division (MC-RIO), 1200 New Jer- 
sey Ave., SE., Washington, DC 20590-0001. 

(2) At any time after the expiration of the 10-day 

waiting period, applicants may consummate the trans- 

action, subject to the subsequent approval of the appli- 

cation by the FMCSA, as described below. The 

1 The execution of a chattel mortgage, deed of trust, or other 

similar document does not constitute a transfer or require the 

FMCSA’s approval. However, a foreclosure for the purpose of 

transferring an operating right to satisfy a judgment or claim 

against the record holder may not be effected without approval of 

the FMCSA. 

§365.405 

transferee may commence operations under the rights 
acquired from the transferor upon its compliance with 
the FMCSA’s regulations governing insurance, and pro- 
cess agents. See 49 CFR parts 387, subpart C, and 366, 
respectively. In the alternative, applicants may wait 
until the FMCSA has issued a decision on their appli- 
cation before transferring the operating rights. If the 
transferee wants the transferor’s operating authority to 
be reissued in its name, it should furnish the FMCSA 
with a statement executed by both transferor and trans- 
feree indicating that the transaction has been 
consummated. Authority will not be reissued until after 
the FMCSA has approved the transaction. 

(b) Information required. (1) In category 1 and 
category 2 transfers, applicants must furnish the fol- 
lowing information: 

(i) Full name, address, and signatures of the trans- 
feree and transferor. 

(ii) A copy of the transferor’s operating authority in- 
volved in the transfer proceeding. 

Gi) A short summary of the essential terms of the 
transaction. 

(iv) Ifrelevant, the status of proceedings for the trans- 
fer of State certificate(s) corresponding to the Certifi- 
cates of Registration being transferred. 

(v) Astatement as to whether the transfer will or will 
not significantly affect the quality of the human 
environment. 

(vi) Certification by transferor and transferee of their 
current respective safety ratings by the United States 
Department of Transportation (7.e., satisfactory, condi- 
tional, unsatisfactory, or unrated). 

(vii) Certification by the transferee that it has suffi- 
cient insurance coverage under 49 U.S.C. 13906 for the 
service it intends to provide. 

(viii) Information to demonstrate that the proposed 
transaction is consistent with the national transporta- 
tion policy and satisfies the criteria for approval set 
forth at §365.409 of this part. (Such information may be 
appended to the application form and, if provided, would 
be embraced by the oath and verification contained on 

that form.) 
(ix) If motor carrier operating rights are being trans- 

ferred, certification by the transferee that it is not do- 
miciled in Mexico nor owned or controlled by persons of 
that country. 

(2) Category 2 applicants must also submit the fol- 
lowing additional information: 

(i) Name(s) of the carrier(s), if any, with which the 
transferee is affiliated. 

(ii) Aggregate revenues of the transferor, transferee, 
and their carrier affiliates from interstate transporta- 
tion sources for a 1-year period ending not earlier than 
6 months before the date of the agreement of the parties 
concerning the transaction. If revenues exceed $2 mil- 

lion, the transfer may be subject to 49 U.S.C. 14303 

rather than these rules. 

[53 FR 4852, Feb. 18, 1988, as amended at 54 FR 35343, Aug. 25, 
1989: 62 FR 49940, Sept. 24, 1997; 66 FR 49870, Oct. 1, 2001; 
67 FR 61818, Oct. 2, 2002; 72 FR 55699, Oct. 1, 2007; 78 FR 
52647, Aug. 23, 2013} 
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§365.407 

§365.407 Notice. 
The FMCSA will give notice of approved transfer 

applications through publication in the FMCSA 

Register. 

[66 FR 49870, Oct. 1, 2001; 78 FR 52647, Aug. 23, 2013 ] 

§365.409 FMCSA action and criteria for 
approval. 

A transfer will be approved under this section if: 
(a) The transaction is not subject to 49 U.S.C. 14303; 

and 
(b) The transaction is consistent with the public in- 

terest; however, 
(c) If the transferor or transferee has an “Unsatisfac- 

tory” safety fitness rating from DOT, the transfer may 
be denied. If an application is denied, the FMCSA will 
set forth the basis for its action in a decision or letter 
notice. If parties with “Unsatisfactory” safety fitness 
ratings consummate a transaction pursuant to the 10- 
day rule at §365.405 of this part prior to the notification 
of FMCSA action, they do so at their own risk and 
subject to any conditions we may impose subsequently. 
Transactions that have been consummated but later are 
denied by the FMCSA are null and void and must be 
rescinded. Similarly, if applications contain false or mis- 
leading information, they are void ab initio. 

[53 FR 4852, Feb. 18, 1988, as amended at 56 FR 46735, Sept. 
16, 1991; 62 FR 49940, Sept. 24, 1997; 66 FR 49870, Oct. 1, 
2001; 78 FR 52647, Aug. 23, 2013] 

§365.411 Responsive pleadings. 

(a) Protests must be filed within 20 days after the date 
of publication of an approved transfer application in the 
FMCSA Register. Protests received prior to the notice 
will be rejected. Applicants may respond within 20 days 
after the due date of protests. Petitions for reconsidera- 
tion of decisions denying applications must be filed 
within 20 days after the date of service of such decisions. 

(b) Protests and petitions for reconsideration must be 
filed with the Federal Motor Carrier Safety Administra- 
tion, IT Operations Division (MC-RIO), 1200 New Jer- 
sey Ave., SE., Washington, DC 20590-0001, and be 
served on appropriate parties. 

[53 FR 4852, Feb. 18, 1988, as amended at 67 FR 61821, Oct. 2, 
2002; 68 FR 56198, Sept. 30, 2003; 72 FR 55699, Oct. 1, 2007; 
78 FR 52647, Aug. 23, 2013] 

§365.413 Procedures for changing the name or 
business form of a motor carrier, freight 
forwarder, or property broker 

(a) Scope. These procedures apply in the following 
circumstances: 

(1) A change in the form of a business, such as the 
incorporation of a partnership or sole proprietorship; 

(2) A change in the legal name of a corporation or 
partnership or change in the trade name or assumed 
name of any entity; 

(3) A transfer of operating rights from a deceased or 
incapacitated spouse to the other spouse; 

(4) A reincorporation and merger for the purpose of 
effecting a name change; 

(5) An amalgamation or consolidation of a carrier and 

a noncarrier into a new carrier having a different name 

from either of the predecessor entities; and 

(6) A change in the State of incorporation accom- 

plished by dissolving the corporation in one State and 

reincorporating in another State. 

(b) Procedures. To accomplish these changes, a let- 

ter must be sent to the Federal Motor Carrier Safety 

Administration, IT Operations Division (MC-RIO), 1200 

New Jersey Ave., SE., Washington, DC 20590-0001. The 

envelope should be marked “NAME CHANGE”. The 

applicant must provide: 
(1) The docket number(s) and name of the carrier 

requesting the change; 
(2) Acopy of the articles of incorporation and the State 

certificate reflecting the incorporation; 
(3) The name(s) of the owner(s) of the stock and the 

distribution of the shares; 
(4) The names of the officers and directors of the 

corporation; and 
(5) A statement that there is no change in the owner- 

ship, management, or control of the business. When this 
procedure is being used to transfer operating rights 
from a deceased or incapacitated spouse to the other 
spouse, documentation that the other spouse has the 
legal right to effect such change must be included with 
the request. The fee for filing a name change request is 
in §360.3(f) of this chapter. 

[53 FR 4852, Feb. 18, 1988, as amended at 54 FR 47364, Nov. 14, 
1989; 62 FR 49940, Sept. 24, 1997; 68 FR 56198, Sept. 30, 2003; 
72 FR 55699, Oct. 1, 2007; 78 FR 52647, Aug. 23, 2013] 

Subpart D—Transfers of Operating 
Authority (Effective October 23, 

2015) 

§365.401 Scope of rules. (Effective October 23, 
2015) 

Editor’s Note: Effective October 23, 2015, §365.401 is 
revised to read: 

The rules in this subpart define the procedures for 
motor carriers, property brokers, and freight forwarders 
to report to FMCSA transactions that result in the 
transfer of operating authority and are not subject to 
approval by the U.S. Surface Transportation Board un- 
der 49 U.S.C. 14303. 

[53 FR 4852, Feb. 18, 1988, as amended at 67 FR 61821, Oct. 2, 
2002; 78 FR 52647, Aug. 23, 2013] 

§365.403 Definitions. (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §365.403 is 
revised to read: 

For the purposes of this subpart, the following defi- 
nitions apply: 

(a) Transfer. A transfer means any transaction in 
which an operating authority issued to one person is 
taken over by another person or persons who assume 
legal responsibility for the operations. Such transac- 
tions include a purchase of all or some of the assets of a 
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company, a merger of two or more companies, or acqui- 
sition of controlling interest in a company through a 
purchase of company stock. 

(b) Operating authority. Operating authority 
means a registration required by 49 U.S.C. 13902 issued 
to motor carriers; 49 U.S.C. 13903 issued to freight 
forwarders; and 49 U.S.C. 13904 issued to brokers. 

(c) Person. An individual, partnership, corporation, 
company, association, or other form of business, or a 
trustee, receiver, assignee, or personal representative of 
any of these entities. 

[53 FR 4852, Feb. 18, 1988, as amended at 67 FR 61821, Oct. 2, 
2002; 78 FR 52647, Aug. 23, 2013] 

§365.405 Reporting requirement. (Effective 
October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §365.405 is 
revised to read: 

(a) Every transfer of operating authority from one 
person to another person must be reported by both the 
transferee and transferor on Form MCSA-1, in accor- 
dance with §390.201(d)(5) of this subchapter. 

(b) The following information must be furnished: 
(1) Full name, address and USDOT Numbers of the 

transferee and transferor. 
(2) A copy of the operating authority being 

transferred. 

[53 FR 4852, Feb. 18, 1988, as amended at 54 FR 35343, Aug. 25, 
1989; 62 FR 49940, Sept. 24, 1997; 66 FR 49870, Oct. 1, 2001; 
67 FR 61818, Oct. 2, 2002: 72 FR 55699, Oct. 1, 2007; 78 FR 
52647, Aug. 23, 2013] 

Subpart E—Special Rules for 
Certain Mexico-domiciled Carriers 

§365.501 Scope of rules. 

(a) The rules in this subpart govern the application by 
a Mexico-domiciled motor carrier to provide transporta- 
tion of property or passengers in interstate commerce 

between Mexico and points in the United States beyond 
the municipalities and commercial zones along the 
United States-Mexico international border. 

(b) A Mexico-domiciled carrier may not provide point- 
to-point transportation services, including express de- 
livery services, within the United States for goods other 
than international cargo 

[ 67 FR 12714, Mar. 19, 2002] 

§365.503 Application. 
(a) Each applicant applying under this subpart must 

submit an application that consists of: 
(1) Form OP-1 (MX)-Application to Register Mexican 

Carriers for Motor Carrier Authority To Operate Beyond 

U.S. Municipalities and Commercial Zones on the U.S.- 

Mexico Border; 

(2) Form MCS-150-Motor Carrier Identification Re- 

port; and 
(3) A notification of the means used to designate 

process agents, either by submission in the application 

package of Form BOC-3-Designation of Agents-Motor 

Carriers, Brokers and Freight Forwarders or a letter 

§365.507 

stating that the applicant will use a process agent ser- 
vice that will submit the Form BOC-3 electronically. 

(b) The Federal Motor Carrier Safety Administration 
(FMCSA) will only process your application if it meets 
the following conditions: 

(1) The application must be completed in English; 
(2) The information supplied must be accurate, com- 

plete, and include all required supporting documents 
and applicable certifications in accordance with the in- 
structions to Form OP-1 (MX), Form MCS-150, and 
Form BOC-3; 

(3) The application must include the filing fee payable 
to the FMCSA in the amount set forth at 49 CFR 
360.3(f)(1); and 

(4) The application must be signed by the applicant. 
(c) You must submit the application to the address 

provided in Form OP-1(MX). 
(d) You may obtain the application forms from any 

FMCSA Division Office or download it from the FMCSA 
website at: http://www.fmcsa.dot.gov/factsfigs / 
formspubs.htm 

[ 67 FR 12715, Mar. 19, 2002] 

§365.505 Re-registration and fee waiver for 
certain applicants. 

(a) If you filed an application using Form OP-1(MX) 
before May 3, 2002, you are required to file a new Form 
OP-1(MX). You do not need to submit a new fee when 
you file a new application under this subpart. 

(b) If you hold a Certificate of Registration issued 
before April 18, 2002, authorizing operations beyond the 
municipalities along the United States-Mexico border 
and beyond the commercial zones of such municipali- 
ties, you are required to file an OP-1(MX) if you want to 
continue those operations. You do not need to submit a 
fee when you file an application under this subpart. 

(1) You must file the application by November 4, 2003. 
(2) The FMCSA may suspend or revoke the Certificate 

of Registration of any applicable holder that fails to 
comply with the procedures set forth in this section. 

(3) Certificates of Registration issued before April 18, 
2002, will remain valid until the FMCSA acts on the 

OP-1(MX) application. 

[ 67 FR 12715, Mar. 19, 2002] 

§365.507 FMCSA action on the application. 

(a) The FMCSA will review and act on each applica- 
tion submitted under this subpart in accordance with 
the procedures set out in this part. 

(b) The FMCSA will validate the accuracy of informa- 
tion and certifications provided in the application by 
checking data maintained in databases of the govern- 
ments of Mexico and the United States. 

(c) Pre-authorization safety audit. Every Mexico- 
domiciled carrier that applies under this part must 
satisfactorily complete an FMCSA-administered safety 
audit before FMCSA will grant provisional operating 
authority to operate in the United States. The safety 
audit is a review by the FMCSA of the carrier’s written 
procedures and records to validate the accuracy of in- 
formation and certifications provided in the application 
and determine whether the carrier has established or 
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§365.509 

exercises the basic safety management controls neces- 

sary to ensure safe operations. The FMCSA will evalu- 

ate the results of the safety audit using the criteria in 

Appendix A to this subpart. 
(d) If a carrier successfully completes the pre- 

authorization safety audit and the FMCSA approves its 
application submitted under this subpart, FMCSA will 
publish a summary of the application as a preliminary 
grant of authority in the FMCSA Register to give notice 
to the public in case anyone wishes to oppose the appli- 
cation, as required in §365.109(b) of this part. 

(e) Ifthe FMCSA grants provisional operating author- 
ity to the applicant, it will assign a distinctive USDOT 
Number that identifies the motor carrier as authorized 
to operate beyond the municipalities in the United 
States on the U.S.-Mexico international border and be- 
yond the commercial zones of such municipalities. In 
order to operate in the United States, a Mexico- 
domiciled motor carrier with provisional operating au- 

thority must: 
(1) Have its surety or insurance provider file proof of 

financial responsibility in the form of certificates of 
insurance, surety bonds, and endorsements, as required 
by §387.301 of this subchapter; 

(2) File a hard copy of, or have its process agent(s) 
electronically submit, Form BOC-3-Designation of 
Agents-Motor Carriers, Brokers and Freight Forward- 

ers, as required by part 366 of this subchapter; and 

Editor’s Note: Effective October 23, 2015, §365. 
507(e)(2) is revised to read: 

(2) Electronically file, or have its process agent(s) 
electronically file, Form BOC-3—Designation of 
Agents—Motor Carriers, Brokers and Freight Forward- 
ers, as required by part 366 of this subchapter; and 

(3) Comply with all provisions of the safety monitor- 
ing system in subpart B of part 385 of this subchapter, 
including successfully passing CVSA Level I inspections 
at least every 90 days and having decals affixed to each 
commercial motor vehicle operated in the United States 
as required by §385.103(c) of this subchapter. 

(f) The FMCSA may grant permanent operating au- 
thority to a Mexico-domiciled carrier no earlier than 18 
months after the date that provisional operating au- 
thority is granted and only after successful completion 
to the satisfaction of the FMCSA of the safety monitor- 
ing system for Mexico-domiciled carriers set out in sub- 
part B of part 385 of this subchapter. Successful 
completion includes obtaining a satisfactory safety rat- 
ing as the result of a compliance review. 

[ 67 FR 12715, Mar. 19, 2002; 78 FR 52647, Aug. 23, 2013] 

§365.509 Requirement to notify FMCSA of 
change in applicant information. 

(a) A motor carrier subject to this subpart must notify 
the FMCSA of any changes or corrections to the infor- 
mation in parts I, IA or II submitted on the Form 
OP-1(MX) or the Form BOC-3-Designation of Agents- 
Motor Carriers, Brokers and Freight Forwarders during 
the application process or after having been granted 
provisional operating authority. The carrier must notify 
the FMCSA in writing within 45 days of the change or 
correction. 

Editor’s Note: Effective October 23, 2015, §365.509(a) 

is revised to read: 
(a) A motor carrier subject to this subpart must notify 

FMCSA of any changes or corrections to the information 

in parts I, IA, or II of Form OP-1(MX), or in Form 

BOC-3—Designation of Agents—Motor Carriers, Bro- 

kers and Freight Forwarders, during the application 

process or after having been granted provisional oper- 

ating authority. The carrier must notify FMCSA in writ- 

ing within 30 days of the change or correction. 

(b) If a carrier fails to comply with paragraph (a) of 

this section, the FMCSA may suspend or revoke its 

operating authority until it meets those requirements. 

[67 FR 12715, Mar. 19, 2002; 78 FR 52648, Aug. 23, 2013] 

§365.511 Requirement for CVSA inspection of 
vehicles during first three consecutive years 
of permanent operating authority. 

A Mexico-domiciled motor carrier granted permanent 
operating authority must have its vehicles inspected by 
Commercial Vehicle Safety Alliance (CVSA)-certified in- 
spectors every three months and display a current in- 

spection decal attesting to the successful completion of 
such an inspection for at least three consecutive years 
after receiving permanent operating authority from the 
FMCSA. 

[67 FR 12715, Mar. 19, 2002] 

Appendix A to Subpart E of Part 
365—Explanation of Pre- 

Authorization Safety Audit 
Evaluation Criteria for Mexico- 

Domiciled Motor Carriers 

I. General 
(a) Section 350 of the Fiscal Year 2002 DOT Appropriations 

Act (Pub. L. 107-87) directed the FMCSA to perform a safety 
audit of each Mexico-domiciled motor carrier before the 
FMCSA grants the carrier provisional operating authority to 
operate beyond United States municipalities and commercial 
zones on the United States-Mexico international border. 

(b) The FMCSA will decide whether it will conduct the safety 
audit at the Mexico-domiciled motor carrier’s principal place of 
business in Mexico or at a location specified by the FMCSA in 
the United States, in accordance with the statutory require- 
ments that 50 percent of all safety audits must be conducted 
onsite and on-site inspections cover at least 50 percent of 
estimated truck traffic in any year, All records and documents 
must be made available for examination within 48 hours after 
a request is made. Saturdays, Sundays, and Federal holidays 
are excluded from the computation of the 48-hour period. 

(c) The safety audit will include: 
(1) Verification of available performance data and safety 

management programs; 
(2) Verification of a controlled substances and alcohol testing 

program consistent with part 40 of this title; 
(3) Verification of the carrier’s system of compliance with 

hours-of-service rules in part 395 of this subchapter, including 
recordkeeping and retention; 

(4) Verification of proof of financial responsibility; 
(5) Review of available data concerning the carrier’s safety 

history, and other information necessary to determine the 
carrier’s preparedness to comply with the Federal Motor Car- 
rier Safety Regulations, parts 382 through 399 of this 
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subchapter, and the Federal Hazardous Material Regulations, 
parts 171 through 180 of this title; 

(6) Inspection of available commercial motor vehicles to be 
used under provisional operating authority, if any of these 
vehicles have not received a decal required by §385.103(c) of 
this subchapter; 

(7) Evaluation of the carrier’s safety inspection, mainte- 
nance, and repair facilities or management systems, including 
verification of records of periodic vehicle inspections; 

(8) Verification of drivers’ qualifications, including confirma- 
tion of the validity of the Licencia de Federal de Conductor of 
each driver the carrier intends to assign to operate under its 
provisional operating authority; and 

(9) An interview of carrier officials to review safety manage- 
ment controls and evaluate any written safety oversight poli- 
cies and practices. 

(d) To successfully complete the safety audit, a Mexico- 
domiciled motor carrier must demonstrate to the FMCSA that 
it has the required elements in paragraphs (c)(2), (3), (4), (7), 
and (8) above and other basic safety management controls in 
place which function adequately to ensure minimum accept- 
able compliance with the applicable safety requirements. The 
FMCSA developed a “safety audit evaluation criteria,” which 
uses data from the safety audit and roadside inspections to 
determine that each applicant for provisional operating au- 
thority has basic safety management controls in place. 

(e) The safety audit evaluation process developed by the 
FMCSA is used to: 

(1) Evaluate basic safety management controls and deter- 
mine if each Mexico-domiciled carrier and each driver is able to 
operate safely in the United States beyond municipalities and 
commercial zones on the United States-Mexico international 
border; and 

(2) Identify motor carriers and drivers who are having safety 
problems and need improvement in their compliance with the 
FMCSRs and the HMRs, before FMCSA grants the carriers 
provisional operating authority to operate beyond United 
States municipalities and commercial zones on the United 
States-Mexico international border. 

II. Source of the Data for the Safety Audit Evaluation 
Criteria 

(a) The FMCSA’s evaluation criteria are built upon the 
operational tool known as the safety audit. The FMCSA devel- 
oped this tool to assist auditors and investigators in assessing 
the adequacy of a Mexico-domiciled carrier’s basic safety man- 

agement controls. 
(b) The safety audit is a review of a Mexico-domiciled motor 

carrier’s operation and is used to: 
(1) Determine if a carrier has the basic safety management 

controls required by 49 U.S.C. 31144; 
(2) Meet the requirements of section 350 of the DOT Appro- 

priations Act; and 
(3) In the event that a carrier is found not to be in compliance 

with applicable FMCSRs and HMRs, the safety audit can be 

used to educate the carrier on how to comply with U.S. safety 

rules. 
(c) Documents such as those contained in driver qualification 

files, records of duty status, vehicle maintenance records, and 

other records are reviewed for compliance with the FMCSRs 

and HMRs. Violations are cited on the safety audit. 

Performance-based information, when available, is utilized to 

evaluate the carrier’s compliance with the vehicle regulations. 

Recordable accident information is also collected. 

III. Overall Determination of the Carrier’s Basic 

Safety Management Controls 

(a) The carrier will not be granted provisional operating 

authority if the FMCSA fails to: 

(1) Verify a controlled substances and alcohol testing pro- 

gram consistent with part 40 of this title; 
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(2) Verify a system of compliance with hours-of-service rules 
of this subchapter, including recordkeeping and retention; 

(3) Verify proof of financial responsibility; 
(4) Verify records of periodic vehicle inspections; and 
(5) Verify drivers’ qualifications of each driver the carrier 

intends to assign to operate under such authority, as required 
by parts 383 and 391 of this subchapter, including confirming 
the validity of each driver’s Licencia de Federal de Conductor. 

(b) Ifthe FMCSA confirms each item under III (a)(1) through 
(5) above, the carrier will be granted provisional operating 
authority, except if FMCSA finds the carrier has inadequate 
basic safety management controls in at least three separate 
factors described in part IV below. If FMCSA makes such a 
determination, the carrier’s application for provisional operat- 
ing authority will be denied. 

IV. Evaluation of Regulatory Compliance 
(a) During the safety audit, the FMCSA gathers information 

by reviewing a motor carrier’s compliance with “acute” and 
“critical” regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those where noncompliance is so 
severe as to require immediate corrective actions by a motor 
carrier regardless of the overall basic safety management con- 
trols of the motor carrier. 

(c) Critical regulations are those where noncompliance re- 
lates to management and/or operational controls. These are 
indicative of breakdowns in a carrier’s management controls. 

(d) The list of the acute and critical regulations, which are 
used in determining if a carrier has basic safety management 
controls in place, is included in Appendix B, VII. List of Acute 
and Critical Regulations to part 385 of this subchapter. 

(e) Noncompliance with acute and critical regulations are 
indicators of inadequate safety management controls and usu- 
ally higher than average accident rates. 

(f) Parts of the FMCSRs and the HMRs having similar 
characteristics are combined together into six regulatory areas 
called “factors.” The regulatory factors, evaluated on the ad- 
equacy of the carrier’s safety management controls, are: 

(1) Factor 1—General: Parts 387 and 390; 

(2) Factor 2—Driver: Parts 382, 383 and 391; 
(3) Factor 3—Operational: Parts 392 and 395; 
(4) Factor 4—Vehicle: Part 393, 396 and inspection data for 

the last 12 months; 

(5) Factor 5—Hazardous Materials: Parts 171, 177, 180 and 
397; and 

(6) Factor 6—Accident: Recordable Accident Rate per Million 
Miles. 

(g) For each instance of noncompliance with an acute regu- 
lation, 1.5 points will be assessed. 

(h) For each instance of noncompliance with a critical regu- 
lation, 1 point will be assessed. 

(i) Vehicle Factor. (1) When at least three vehicle inspec- 
tions are recorded in the Motor Carrier Management Informa- 
tion System (MCMIS) during the twelve months before the 
safety audit or performed at the time of the review, the Vehicle 

Factor (part 396) will be evaluated on the basis of the Out-of- 
Service (OOS) rates and noncompliance with acute and critical 
regulations. The results of the review of the OOS rate will 
affect the Vehicle Factor as follows: 

(i) If the motor carrier has had at least three roadside 
inspections in the twelve months before the safety audit, and 
the vehicle OOS rate is 34 percent or higher, one point will be 
assessed against the carrier. That point will be added to any 
other points assessed for discovered noncompliance with acute 
and critical regulations of part 396 to determine the carrier’s 
level of safety management control for that factor. 

(i) If the motor carrier’s vehicle OOS rate is less than 34 

percent, or if there are less than three inspections, the deter- 

mination of the carrier’s level of safety management controls 
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will only be based on discovered noncompliance with the acute 
and critical regulations of part 396. 

(2) Over two million inspections occur on the roadside each 
year in the United States. This vehicle inspection information 
is retained in the MCMIS and is integral to evaluating motor 
carriers’ ability to successfully maintain their vehicles, thus 
preventing them from being placed OOS during roadside 
inspections. Each safety audit will continue to have the re- 
quirements of part 396, Inspection, Repair, and Maintenance, 
reviewed as indicated by the above explanation. 

(j) Accident Factor. (1) In addition to the five regulatory 
factors, a sixth factor is included in the process to address the 
accident history of the motor carrier. This factor is the record- 
able accident rate, which the carrier has experienced during 
the past 12 months. Recordable accident, as defined in 49 CFR 
390.5, means an accident involving a commercial motor vehicle 
operating on a public road in interstate or intrastate commerce 
which results in a fatality; a bodily injury to a person who, as 
a result of the injury, immediately receives medical treatment 
away from the scene of the accident; or one or more motor 
vehicles incurring disabling damage as a result of the accident 
requiring the motor vehicle to be transported away from the 
scene by a tow truck or other motor vehicle. 

(2) Experience has shown that urban carriers, those motor 
carriers operating entirely within a radius of less than 100 air 
miles (normally urban areas), have a higher exposure to acci- 
dent situations because of their environment and normally 
have higher accident rates. 

(3) The recordable accident rate will be used in determining 
the carrier’s basic safety management controls in Factor 6, 
Accident. It will be used only when a carrier incurs two or more 
recordable accidents within the 12 months before the safety 
audit. An urban carrier (a carrier operating entirely within a 
radius of 100 air miles) with a recordable rate per million miles 
greater than 1.7 will be deemed to have inadequate basic safety 
management controls for the accident factor. All other carriers 
with a recordable accident rate per million miles greater than 
1.5 will be deemed to have inadequate basic safety manage- 
ment controls for the accident factor. The rates are the result of 
roughly doubling the United States national average accident 
rate in Fiscal Years 1994, 1995, and 1996. 

(4) The FMCSA will continue to consider preventability 
when a new entrant contests the evaluation of the accident 
factor by presenting compelling evidence that the recordable 
rate is not a fair means of evaluating its accident factor. 
Preventability will be determined according to the following 
standard: “If a driver, who exercises normal judgment and 
foresight, could have foreseen the possibility of the accident 
that in fact occurred, and avoided it by taking steps within 
his/her control which would not have risked causing another 
kind of mishap, the accident was preventable.” 

(k) Factor Ratings. (1) The following table shows the five 
regulatory factors, parts of the FMCSRs and HMRs associated 
with each factor, and the accident factor. Each carrier’s level of 
basic safety management controls with each factor is deter- 
mined as follows: 

(i) Factor 1—General: Parts 390 and 387; 
(ii) Factor 2—Driver: Parts 382, 383, and 391; 
(iii) Factor 3—Operational: Parts 392 and 395; 

. Be Factor 4—Vehicle: Parts 393, 396 and the Out of Service 
ate; 
(v) Factor 5—Hazardous Materials: Part 171, 177, 180 and 

397; and 
(vi) Factor 6—Accident: Recordable Accident Rate per Mil- 

lion Miles; 
(2) For paragraphs IV (k)(1)(i) through (v) (Factors 1 through 

5), ifthe combined violations of acute and or critical regulations 

for each factor is equal to three or more points, the carrier is 

determined not to have basic safety management controls for 

that individual factor. 
(3) For paragraphs IV (k)(1)(vi), if the recordable accident 

rate is greater than 1.7 recordable accidents per million miles 

for an urban carrier (1.5 for all other carriers), the carrier is 

determined to have inadequate basic safety management 

controls. 
(1) Notwithstanding FMCSA verification of the items listed 

in part III (a)(1) through (5) above, if the safety audit deter- 

mines the carrier has inadequate basic safety management 

controls in at least three separate factors described in part IV, 
the carrier’s application for provisional operating authority 

will be denied. For example, FMCSA evaluates a carrier find- 

ing: 
(1) One instance of noncompliance with a critical regulation 

in part 387 scoring one point for Factor 1; 
(2) Two instances of noncompliance with acute regulations in 

part 382 scoring three points for Factor 2; 
(3) Three instances of noncompliance with critical regula- 

tions in part 396 scoring three points for Factor 4; and 
(4) Three instances of noncompliance with acute regulations 

in parts 171 and 397 scoring four and one-half (4.5) points for 
Factor 5. 

Under this example, the carrier will not receive provisional 
operating authority because it scored three or more points for 
Factors 2, 4, and 5 and FMCSA determined the carrier had 
inadequate basic safety management controls in at least three 
separate factors. 

[ 67 FR 12715, Mar. 19, 2002; 78 FR 58478, Sept. 24, 2013] 
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PART 366—DESIGNATION OF 
PROCESS AGENT 

Sec. 
366.1 Applicability. 
366.2 Form of designation. 
366.3 Eligible persons. 
366.4 Required States 
366.5 Blanket designations. 
366.6 Cancellation or change. 

Authority: 49 U.S.C. 13303, 13304, and 14704; and 49 CFR 
1.87. 

§366.1 Applicability. 
These rules, relating to the filing of designations of 

persons upon whom court process may be served, govern 
motor carriers and brokers and, as of the moment of 
succession, their fiduciaries (as defined at 49 CFR 387. 
319(a)). 

[55 FR 11197, March 27, 1990. Redesignated at 61 FR 54707, 
Oct. 21, 1996; 62 FR 49940, Sept. 24, 1997; 78 FR 52648, Aug. 
23, 2013] 

§366.1 Applicability. (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §366.1 is 
revised to read: 
The rules in this part, relating to the filing of desig- 

nations of persons upon whom court or Agency process 
may be served, apply to for-hire and private motor 
carriers, brokers, freight forwarders and, as of the mo- 
ment of succession, their fiduciaries (as defined at 49 

CFR 387.319(a)). 

[55 FR 11197, March 27, 1990. Redesignated at 61 FR 54707, 
Oct. 21, 1996; 62 FR 49940, Sept. 24, 1997: 78 FR 52648, Aug. 
23, 2013] 

§366.2 Form of designation. 

Designations shall be made on Form BOC-3, Desig- 
nation of Agent for Service of Process. Only one com- 
pleted current form may be on file. It must include all 
States for which agent designations are required. One 
copy must be retained by the carrier or broker at its 
principal place of business. 

[78 FR 52648, Aug. 23, 2013] 

§366.2 Form of designation. (Effective April 25, 
2016) 

Editor’s Note: Effective April 25, 2016, §366.2 is re- 

vised to read: 
(a) Designations shall be made on Form BOC-3— 

Designation of Agents—Motor Carriers, Brokers and 
Freight Forwarders. Only one completed current form 

may be on file. It must include all States for which agent 

designations are required. One copy must be retained by 

the carrier, broker or freight forwarder at its principal 

place of business. 
(b) Private motor carriers and for-hire motor carriers 

engaged in transportation exempt from economic regu- 

lation by FMCSA under 49 U.S.C. chapter 135 that are 

registered with FMCSA as of October 22, 2013 must file 

a Form BOC-3 designation by no later than April 25, 

$366.4 

2016. Failure to file a designation in accordance with 
this paragraph will result in deactivation of the carrier’s 
USDOT Number. 

[78 FR 52648, Aug. 23, 2013] 

$366.3 Eligible persons. 

All persons (as defined at 49 U.S.C. 13102(16)) desig- 
nated must reside or maintain an office in the State for 
which they are designated. If a State official is desig- 
nated, evidence of his willingness to accept service of 
process must be furnished. 

[55 FR 11197, March 27, 1990. Redesignated at 61 FR 54707, 
Oct. 21, 1996; 62 FR 49940, Sept. 24, 1997; 78 FR 52648, Aug. 
23, 2013] 

§366.3 Eligible persons. (Effective October 23, 
2015) 

Editor’s Note: Effective October 23, 2015, §366.3 is 
revised to read: 

All persons (as defined at 49 U.S.C. 13102(18)) desig- 
nated as process agents must reside in or maintain an 
office in the State for which they are designated. If a 
State official is designated, evidence of his or her will- 
ingness to accept service of process must be furnished. 

[55 FR 11197, March 27, 1990. Redesignated at 61 FR 54707, 
Oct. 21, 1996; 62 FR 49940, Sept. 24, 1997; 78 FR 52648, Aug. 
23, 2013] 

§366.4 Required States. 

(a) Motor carriers. Every motor carrier (of property 
or passengers) shall make a designation for each State 
in which it is authorized to operate and for each State 
traversed during such operations. Every motor carrier 
(including private carriers) operating in the United 
States in the course of transportation between points in 
a foreign country shall file a designation for each State 
traversed. 

(b) Brokers. Every broker shall make a designation 
for each State in which its offices are located or in which 
contracts will be written. 

[55 FR 11197, March 27, 1990, as amended at 55 FR 47338, Nov. 
13, 1990; 78 FR 52648, Aug. 23, 2013] 

§366.4 Required States. (Effective October 23, 
2015) 

Editor’s Note: Effective October 23, 2015, §366.4 is 

revised to read: 
(a) Motor carriers. Every motor carrier must desig- 

nate process agents for all 48 contiguous States and the 
District of Columbia, unless its operating authority reg- 
istration is limited to fewer than 48 States and DC 
When a motor carrier’s operating authority registration 
is limited to fewer than 48 States and DC, it must 
designate process agents for each State in which it is 
authorized to operate and for each State traversed dur- 
ing such operations. Every motor carrier operating in 
the United States in the course of transportation be- 
tween points in a foreign country shall file a designation 

for each State traversed. 
(b) Brokers. Every broker shall make a designation 

for each State, including DC, in which its offices are 

located or in which contracts will be written. 
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§366.5 

(c) Freight forwarders. Every freight forwarder 
shall make a designation for each State, including DC, 
in which its offices are located or in which contracts will 

be written. 

[55 FR 11197, March 27, 1990, as amended at 55 FR 47338, Nov. 
13, 1990; 78 FR 52648, Aug. 23, 2013] 

§366.5 Blanket designations. 

Where an association or corporation has filed with the 
FMCSA a list of process agents for each State, motor 
carriers may make the required designations by using 
the following statement: 

Those persons named in the list of process agents on 
file with the Federal Motor Carrier Safety Administra- 
tion by 
(Name of association or corporation) and any subse- 

quently filed revisions thereof, for the States in which 
this carrier is or may be authorized to operate, including 
States traversed during such operations, except those 
States for which individual designations are named. 

[78 FR 52648, Aug. 23, 2013] 

§366.5 Blanket designations. (Effective October 
23, 2015) 

Editor’s Note: Effective October 23, 2015, §366.5 is 
revised to read: 
Where an association or corporation has filed with the 

FMCSA a list of process agents for each State and DC 
(blanket agent), motor carriers, brokers and freight for- 
warders may make the required designations by using 
the following statement: 

I designate those persons named in the list of process 
agents on file with the Federal Motor Carrier Safety 
Administration 

by 
(name of association or corporation) and any subse- 

quently filed revisions thereof, for the States in which 
this carrier is or may be authorized to operate (or ar- 
range) as an entity of motor vehicle transportation, 
including States traversed during such operations, ex- 
cept those States for which individual designations are 
named. 

[78 FR 52648, Aug. 23, 2013] 

§366.6 Cancellation or change. 

A designation may be canceled or changed only by a 
new designation except that, where a carrier or broker 
ceases to be subject to §366.4 in whole or in part for 1 
year, designation is no longer required and may be 
canceled without making another designation. 

[55 FR 11197, March 27, 1990. Redesignated at 61 FR 54707, 
Oct. 21, 1996; 62 FR 49940, Sept. 24, 1997; 78 FR 52648, Aug. 
23, 2013] 

§366.6 Cancellation or change. (Effective 
October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §366.6 is 
revised to read: 

(a) A designation may be canceled or changed only by 
a new designation made by the motor carrier, broker, or 
freight forwarder, or by the process agent or company 
filing a blanket designation in accordance with $366.5. 

However, where a motor carrier, broker or freight for- 

warder’s USDOT Number is inactive for at least 1 year, 

designation is no longer required and may be canceled 

without making another designation. 

(b) A change to a designation, such as name, address, 

or contact information, must be reported to FMCSA 

within 30 days of the change. 

(c) Whenever a motor carrier, broker or freight for- 

warder changes it name, address, or contact informa- 

tion, it must report the change to its process agents 

and/or the company making a blanket designation on its 
behalf in accordance with §366.5 within 30 days of the 

change. 
(d) Whenever a process agent and/or company making 

a blanket designation on behalf of a motor carrier, bro- 
ker, or freight forwarder terminates its contract or re- 
lationship with the entity, it should report the 
termination to FMCSA within 30 days of the 
termination. If process agents and/or blanket agents do 
not keep their information up to date, FMCSA may 
withdraw its approval of their authority to make pro- 
cess agent designations with the Agency. 

[55 FR 11197, March 27, 1990. Redesignated at 61 FR 54707, 
Oct. 21, 1996; 62 FR 49940, Sept. 24, 1997; 78 FR 52648, Aug. 
23, 2013] 

Ae 



PART 367—STANDARDS FOR 
REGISTRATION WITH STATES 

Subpart A—[Removed and Reserved] 

Subpart B—Fees Under the Unified Carrier Registration 
Plan and Agreement 

Sec. 
367.20 Fees under the Unified Carrier Registration Plan 

and Agreement for each Registration Year Until Any 
Subsequent Adjustment in the Fees Becomes 
Effective. 

367.30 Fees under the Unified Carrier Registration Plan 
end einen for Registration Years Beginning 

Authority: 49 U.S.C. 13301, 14504a:; and 49 CFR 1.87. 

SOURCE: 58 FR 28933, May 18, 1993, unless otherwise noted. 
Redesignated at 61 FR 54707, Oct. 21, 1996. 

Subpart A—[Removed and 
Reserved] 

Subpart B—Fees Under the Unified 
Carrier Registration Plan and 

Agreement 

§367.20 Fees under the Unified Carrier 
Registration Plan and Agreement for each 
registration year until any subsequent 
adjustment in the fees becomes effective. 

Fees under the Unified Carrier Registration Plan 
and Agreement for each registration year. 

Bracket Number of Fee per com- Fee per com- 
commericial pany for ex- pany for broker 
motor vehicles | empt or non- or leasing com- 
owned or oper- | exempt motor pany 
ated by exempt | carrier, motor 
or non-exempt | private carrier 

motor carrier, or freight for- 
motor private warder 
carrier, or 
freight for- 

Bula. aes eae $39 

Bees oe eee OD artes 2.0 Cy il ciel diene ies cist are 

Stet | CEE OO RAD an AU aces Obaon| aU aie Ome Wp lh oocch ae eacanen 

BApanraeeee oe el HOO ae were || COG Ppa | eaaign citptere ens 

BS aisle os JOP LOCO Mae ctl ;O4 0 wi AR eiipe ease 

BON saveensan ede TOON ane ee S700 PT Rimes canter e 

[72 FR 48590, Aug. 24, 2007; 73 FR 10157, Feb. 26, 2008; 75 FR 

22012 April 27, 2010] 

DOT Interpretations—§367.20 

Question: Do the fees set by this section apply to registra- 

tion years beginning after December 31, 2009? 

Guidance: Yes. The States participating in the Unified 

Carrier Registration Plan and Agreement may assess and 

collect fees pursuant to the fee schedule set forth in 49 CFR 

367.20. The statutory amendment of the applicable definition 

of commercial motor vehicles in 49 U.S.C. 14504a that applies 

beginning after December 31, 2009, also governs the applica- 

tion of the fees established by this section. 

$367.30 

§367.30 Fees under the Unified Carrier 
Registration Plan and Agreement for 
registration years beginning 2010. 

Fees under the Unified Carrier Registration Plan 
and Agreement for each registration year. 

Bracket Number of 
commericial 
motor vehicles 
Owned or oper- 
ated by exempt 
or non-exempt 
motor carrier, 
motor private 
carrier, or 

EX Mestcaoadatods 

B2. aes aac 

BS iaaamantmsaren 

Baers cemacre 

BS: sarenaanaiee 101-1,000 

BG is, agama cayantien 1,001 and 

Fee per entity 
for exempt or 
non-exempt 
motor carrier, 
motor private 
carrier or 

freight for- 
warder 

Fee per entity 
for broker or 
leasing com- 

pany 

[75 FR 22012, April 27, 2010] 
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§368.1 

PART 368—APPLICATION FOR A 

CERTIFICATE OF REGISTRATION 
TO OPERATE IN MUNICIPALITIES 

IN THE UNITED STATES ON THE 
UNITED STATES-MEXICO 

INTERNATIONAL BORDER OR 
WITHIN THE COMMERCIAL 

ZONES OF SUCH 
MUNICIPALITIES. 

Sec. 
368.1 Certificate of registration. 
368.2 Definitions. 
368.3 Applying for a certificate of registration. 
368.4 Requirement to notify FMCSA of change in appli- 

cant information. 
368.5 Re-registration of certain carriers holding certificates 

of registration. 
368.6 FMCSA action on the application. 
368.7 Requirement to carry certificate of registration in the 

vehicle. 

368.8 Appeals. 

Authority: 49 U.S.C. 13301 and 13902; Pub. L. 106-159, 113 
Stat. 1748; and 49 CFR 1.87. 

SOURCE: 67 FR 12660, Mar. 19, 2002, unless otherwise noted. 

§368.1 Certificate of registration. 

(a) A Mexico-domiciled motor carrier must apply to 
the FMCSA and receive a Certificate of Registration to 
provide interstate transportation in municipalities in 
the United States on the United States-Mexico interna- 
tional border or within the commercial zones of such 
municipalities as defined in 49 U.S.C. 13902(c)(4)(A). 

(b) A certificate of registration permits only interstate 
transportation of property in municipalities in the 
United States on the United States-Mexico interna- 
tional border or within the commercial zones of such 
municipalities. A holder of a Certificate of Registration 
who operates a vehicle beyond this area is subject to 
applicable penalties and out-of-service orders. 

[62 FR 15420, Apr. 1, 1997; 67 FR 12660, Mar. 19, 2002] 

§368.2 Definitions. 

Interstate transportation means transportation 
described at 49 U.S.C. 13501, and transportation in the 
United States otherwise exempt from the Secretary’s 
jurisdiction under 49 U.S.C. 13506(b)(1). 

Mexico-domiciled motor carrier means a motor 
carrier of property whose principal place of business is 
located in Mexico. 

[50 FR 20773, May 20, 1985 as amended at 54 FR 42959, Oct. 19, 
1989; 62 FR 15421, Apr. 1, 1997; 67 FR 12660, Mar. 19, 2002] 

§368.3 Applying for a certificate of registration. 

(a) If you wish to obtain a certificate of registration 
under this part, you must submit an application that 
includes the following: 

(1) Form OP-2—Application for Mexican Certificate of 
Registration for Foreign Motor Carriers and Foreign 
Motor Private Carriers Under 49 U.S.C. 13902; 

(2) Form MCS-150—Motor Carrier Identification Re- 

port; and 
(3) A notification of the means used to designate 

process agents, either by submission in the application 

package of Form BOC-3-Designation of Agents-Motor 

Carriers, Brokers and Freight Forwarders or a letter 

stating that the applicant will use a process agent ser- 

vice that will submit the Form BOC-3 electronically. 

Editor’s Note: Effective October 23, 2015, §368.3(a) is 

revised to read: 
(a) If you wish to obtain a certificate of registration 

under this part, you must electronically file an applica- 

tion that includes the following: 
(1) Form MCSA-1—FMCSA Registration/Update 

(USDOT Number—(Operating Authority Application)). 

(2) Form BOC-3—Designation of Agents—Motor Car- 
riers, Brokers and Freight Forwarders or indicate on 
the application that the applicant will use a process 
agent service that will submit the Form BOC-3 

electronically. 
(b) The FMCSA will only process your application for 

a Certificate of Registration if it meets the following 
conditions: 

(1) The application must be completed in English; 
(2) The information supplied must be accurate and 

complete in accordance with the instructions to the 
Form OP-2, Form MCS-150 and Form BOC-3; 

(3) The application must include all the required 
supporting documents and applicable certifications set 
forth in the instructions to the Form OP-2, Form MCS- 

150 and Form BOC-3; 

(4) The application must include the filing fee payable 
to the FMCSA in the amount set forth in 49 CFR 
360.3(f)(1); and 

(5) The application must be signed by the applicant. 

Editor’s Note: Effective October 23, 2015, §368.3(b) is 
revised to read: 

(b) The FMCSA will only process your application for 
a Certificate of Registration if it meets the following 
conditions: 

(1) The application must be completed in English; 
(2) The information supplied must be accurate and 

complete in accordance with the instructions to Form 
MCSA-1 and Form BOC-3. 

(3) The application must include all the required 
supporting documents and applicable certifications set 
forth in the instructions to Form MCSA-1 and Form 
BOC-3. 

(c) If you fail to furnish the complete application as 
described under paragraph (b) of this section your ap- 
plication may be rejected. 

(d) If you submit false information under this section, 
you will be subject to applicable Federal penalties. 

(e) You must submit the application to the address 
provided in the instructions to the Form OP-2. 

Editor’s Note: Effective October 23, 2015, §368.3(e) is 
removed and reserved. 

(e) [Reserved] 
(f) You may obtain the application described in para- 

graph (a) of this section from any FMCSA Division 
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Office or download it from the FMCSA web site at: 
http:/ /www.fmcsa.dot.gov / factsfigs/formspubs.htm. 

Editor’s Note: Effective October 23, 2015, §368.3(f) is 
revised to read: 

(f) Form MCSA-1 is an electronic application and is 
available, including complete instructions, from the 
FMCSA Web site at http:// www.fmcsa.dot.gov (Key- 
word “MCSA-1”). 

[50 FR 20773, May 20, 1985 as amended at 54 FR 42959, Oct. 19, 
1989; 62 FR 15421, April 1, 1997; 67 FR 12660, March 19, 2002: 
78 FR 52648, Aug. 23, 2013] 

§368.4 Requirement to notify FMCSA of change 
in applicant information. 

(a) You must notify the FMCSA of any changes or 
corrections to the information in Parts I, IA or II sub- 
mitted on the Form OP-2 or the Form BOC-3— 
Designation of Agents—Motor Carriers, Brokers and 
Freight Forwarders during the application process or 
while you have a Certificate of Registration. You must 
notify the FMCSA in writing within 45 days of the 
change or correction. 

Editor’s Note: Effective October 23, 2015, §368.4(a) is 
revised to read: 

(a) You must notify FMCSA of any changes or correc- 
tions to the information in Section A of Form MCSA-1— 
FMCSA  Registration/Update (USDOT Number— 
Operating Authority Application), or the Form BOC-3, 
Designation of Agents-Motor Carriers, Brokers and 
Freight Forwarders, during the application process or 
while you have a Certificate of Registration. You must 
notify FMCSA in writing within 30 days of the change or 
correction. 

(b) If you fail to comply with paragraph (a) of this 
section, the FMCSA may suspend or revoke the Certifi- 
cate of Registration until you meet those requirements. 

[50 FR 20773, May 20, 1985; 67 FR 12660, March 19, 2002; 78 
FR 52649, Aug. 23, 2013] 

§368.5 Re-registration of certain carriers 
holding certificates of registration. 

(a) Each holder of a certificate of registration that 
permits operations only in municipalities in the United 
States along the United States-Mexico international 
border or in commercial zones of such municipalities 

issued before April 18, 2002, who wishes to continue 

solely in those operations must submit an application 

according to procedures established under §368.3 of this 

part, except the filing fee in paragraph (b)(4) of that 

section is waived. You must file your application by 

October 20, 2003. 

(b) The FMCSA may suspend or revoke the certificate 

of registration of any registrant that fails to comply with 

the procedures set forth in this section. 

(c) Certificates of registration issued before April 18, 

2002, remain valid until the FMCSA acts on the OP-2 

application filed according to paragraph (a) of this 

section. 

62 FR 15421, Apr. 1, 1997; 67 FR 12661, Mar. 19, 2002 

§368.8 

$368.6 FMCSA action on the application. 

(a) The Federal Motor Carrier Safety Administration 
will review the application for correctness, complete- 
ness, and adequacy of information. Non-material errors 
will be corrected without notice to the applicant. Incom- 
plete applications may be rejected. 

(b) If the applicant does not require or is not eligible 
for a Certificate of Registration, the FMCSA will deny 
the application and notify the applicant. 

(c) The FMCSA will validate the accuracy of informa- 
tion and certifications provided in the application 
against data maintained in databases of the govern- 
ments of Mexico and the United States. 

(d) If the FMCSA determines that the application and 
certifications demonstrate that the application is con- 
sistent with the FMCSA’s safety fitness policy, it will 
issue a provisional Certificate of Registration, including 
a distinctive USDOT Number that identifies the motor 
carrier as permitted to provide interstate transporta- 
tion of property solely in municipalities in the United 
States on the U.S.-Mexico international border or 
within the commercial zones of such municipalities. 

(e) The FMCSA may issue a permanent Certificate of 
Registration to the holder of a provisional Certificate of 
Registration no earlier than 18 months after the date of 
issuance of the Certificate and only after completion to 
the satisfaction of the FMCSA of the safety monitoring 
system for Mexico-domiciled carriers set out in subpart 
B of part 385 of this subchapter. 

(f) Notice of the authority sought will not be published 
in either the Federal Register or the FMCSA Register. 
Protests or comments will not be allowed. There will be 
no oral hearings. 

[50 FR 20773, May 20, 1985 as amended at 50 FR 40300, Oct. 1, 
1985; 54 FR 52035, Dec. 20, 1989; 55 FR 47338, Nov. 13, 1990; 
62 FR 15421, Apr. 1, 1997; 67 FR 12661, Mar. 19, 2002] 

§368.7 Requirement to carry certificate of 
registration in the vehicle. 

A holder of a Certificate of Registration must main- 
tain a copy of the Certificate of Registration in any 
vehicle providing transportation service within the 
scope of the Certificate, and make it available upon 
request to any State or Federal authorized inspector or 
enforcement officer. 

[62 FR 15421, Apr. 1, 1997; 67 FR 12661, Mar. 19, 2002] 

§368.8 Appeals. 

An applicant has the right to appeal denial of the 
application. The appeal must be in writing and specify 
in detail why the agency’s decision to deny the applica- 
tion was wrong. The appeal must be filed with the 
Director, Office of Data Analysis and Information Sys- 
tems within 20 days of the date of the letter denying the 
application. The decision of the Director will be the final 
agency order. 

[67 FR 12661, March 19, 2002; 67 FR 12661, March 19, 2002; 78 
FR 52649, Aug. 23, 2013] 

$368.8 Appeals. (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §368.8 is 

revised to read: 
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§368.8 

An applicant has the right to appeal denial of the 
application. The appeal must be in writing and specify 
in detail why the Agency’s decision to deny the applica- 
tion was wrong. The appeal must be filed with the 
FMCSA, Office of Registration and Safety Information 
within 20 days of the date of the letter denying the 
application. The decision of the Director will be the final 
Agency order. 

[67 FR 12661, March 19, 2002; 67 FR 12661, March 19, 2002; 78 
FR 52649, Aug. 23, 2013] 
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PART 369—REPORTS OF MOTOR 
CARRIERS 

Sec. 
369.1 Annual reports of motor carriers of property, motor 

carriers of household goods, and dual property 
carriers. 

369.2 Classification of carriers-motor carriers of property, 
household goods carriers, and dual property 
carriers. 

369.3 Classification of carriers-motor carriers of 
passengers. 

369.4 Annual and quarterly reports of Class | carriers of 
passengers. 

369.5 Records. 

369.6 Address. 

369.8 Requests for exemptions from filing. 

369.9 Requests for exemptions from public release. 

369.10 Public release of motor carrier of property data. 

369.11 Quarterly reports of passenger revenues, expenses, 
and statistics. 

Authority: 49 U.S.C. 14123: and 49 CFR 1.87. 

§369.1 Annual reports of motor carriers of 
property, motor carriers of household goods, 
and dual property carriers. 

(a) Annual Report Form M. All class I and class II 
common and contract carriers of property, including 
household goods and dual property motor carriers, must 
file Motor Carrier Annual Report Form M (Form M). 
Carriers must file the annual report on or before March 
31 of the year following the year to which it relates. For 
classification criteria, see §369.2. 

(b) Where to file report. Carriers must file the 
annual report with the Federal Motor Carrier Safety 
Administration at the address in §369.6. You can obtain 
blank copies of the report form from the Federal Motor 
Carrier Safety Administration Web site http://www. 
fmcsa.dot.gouv /forms/reporting /mcs_info.htm#fos. 

[64 FR 13921, Mar. 23, 1999; 71 FR 45742, Aug. 10, 2006; 77 
FR 38214, June 27, 2012; 77 FR 51705, Aug. 27, 2012; 78 FR 
76245, Dec. 17, 2013] 

§369.2 Classification of carriers-motor carriers 
of property, household goods carriers, and 
dual property carriers. 

(a) Common and contract motor carriers of property 
are grouped into the following three classes: 

Class I. Carriers having annual carrier operating 
revenues (including interstate and intrastate) of $10 
million or more after applying the revenue deflator 

formula in Note A. 
Class II. Carriers having annual carrier operating 

revenues (including interstate and intrastate) of at least 

$3 million but less than $10 million after applying the 

revenue deflator formula in Note A. 

Class III. Carriers having annual carrier operating 

revenues (including interstate and intrastate) of less 

than $3 million after applying the revenue deflator 

formula in Note A. 
(b)(1) The class to which any carrier belongs shall be 

determined by annual carrier operating revenues (ex- 

cluding revenues from private carriage, compensated 

intercorporate hauling, and leasing vehicles with driv- 

ers to private carriers) after applying the revenue de- 

§369.3 

flator formula in Note A. Upward and downward 
classification will be effective as of January 1 of the year 
immediately following the third consecutive year of rev- 
enue qualification. 

(2) Any carrier which begins new operations by ob- 
taining operating authority not previously held or ex- 
tends its existing authority by obtaining additional 
operating rights shall be classified in accordance with a 
reasonable estimate of its annual carrier operating rev- 
enues after applying the revenue deflator formula 
shown in Note A. 

(3) When a business combination occurs such as a 
merger, reorganization, or consolidation, the surviving 
carrier shall be reclassified effective as of January 1 of 
the next calendar year on the basis of the combined 
revenues for the year when the combination occurred 
after applying the revenue deflator formula shown in 
Note A. 

(4) Carriers must notify the Federal Motor Carrier 
Safety Administration (FMCSA) of any change in clas- 
sification or any change in annual operating revenues 
that would cause a change in classification. The carrier 
may request a waiver or an exception from these regu- 

lations in unusual or extenuating circumstances, where 
the classification process will unduly burden the carrier, 
such as partial liquidation or curtailment or elimination 
of contracted services. The request must be in writing, 
specifying the conditions justifying the waiver or 
exception. FMCSA will notify the carriers of any change 
in classification. 

(5) Carriers not required to file an Annual Report 
Form M may be required to file the Worksheet for 
Calculating Carrier Classification. All carriers will be 
notified of any classification changes. 

Note to $369.2: Each carrier’s operating revenues will be 
deflated annually using the Producer Price Index (PPI) of 
Finished Goods before comparing those revenues with the 
dollar revenue limits prescribed in paragraph (a) of this 
section. The PPI is published monthly by the Bureau of Labor 
Statistics. The formula to be applied is as follows: 

1994 average PPI Adjusted annual 

~ operating revenues 
Current year's annual 
operating revenues Current year's average PPI 

[52 FR 10383, Apr. 1, 1987, as amended at 59 FR 5111, Feb. 3, 
1994; 59 FR 49848, Sept. 30, 1994. Redesignated at 63 FR 
52193, Sept. 30, 1998, and amended at 64 FR 13921, 13922, Mar. 
23, 1999; 71 FR 45742, Aug. 10, 2006; 78 FR 58478, Sept. 24, 
2013] 

§369.3 Classification of carriers-motor carriers 
of passengers. 

(a) Common and contract carriers of passengers are 
grouped into the following two classes: 

Class I — Carriers having average annual gross 
transportation operating revenues (including interstate 
and intrastate) of $5 million or more from passenger 
motor carrier operations after applying the revenue 
deflator formula as shown in the Note. 

Class II — Carriers having average annual gross 
transportation operating revenues (including interstate 
or intrastate) of less than $5 million from passenger 
motor carrier operations after applying the revenue 

deflator formula as shown in the Note. 
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(b)(1) The class to which any carrier belongs shall be 
determined by annual carrier operating revenues after 
applying the revenue deflator formula as shown in the 
Note. Upward and downward reclassification will be 
effective as of January 1 of the year immediately follow- 
ing the third consecutive year of revenue qualification. 

(2) Any carrier which begins new operations (obtains 
operating authority not previously held) or extends its 
existing authority (obtains additional operating rights) 
shall be classified in accordance with a reasonable esti- 
mate of its annual carrier operating revenues after 
applying the revenue deflator formula shown in the 

Note. 
(3) When a business combination occurs, such as a 

merger, reorganization, or consolidation, the surviving 

carrier shall be reclassified effective as of January 1 of 
the next calendar year on the basis of the combined 
revenues for the year when the combination occurred 
after applying the revenue deflator formula shown in 

the Note. 
(4) Carriers shall notify the FMCSA of any change in 

classification or when their annual operating revenues 
exceed the Class II limit by writing to the Federal Motor 
Carrier Safety Administration at the address in $369.6. 
In unusual circumstances where the classification regu- 
lations and reporting requirements will unduly burden 
the carrier, the carrier may request from the FMCSA a 
waiver from these regulations. This request shall be in 
writing specifying the conditions justifying the waiver. 
The FMCSA then shall notify carriers of any change in 
classification or reporting requirements. 

(c) For classification purposes, the FMCSA shall pub- 
lish in the Federal Register annually an index number 
which shall be used for adjusting gross annual operat- 
ing revenues. The index number (deflator) is based on 
the Producer Price Index of Finished Goods and is used 
to eliminate the effects of inflation from the classifica- 
tion process. 

Note to $369.3: Each carrier’s operating revenues will be 
deflated annually using the Producer Price Index (PPI) of 
Finished Goods before comparing them with the dollar revenue 
limits prescribed in paragraph (a) of this section. The PPI is 
published monthly by the Bureau of Labor Statistics. The 
formula to be applied is as follows: 

Current year's annual 1986 average PPI 
operating revenues 

Adjusted annual 
operating revenues Current year's average PPI 

[53 FR 4029, Feb. 11, 1988. Redesignated at 63 FR 52193, Sept. 
30, 1998; Redesignated at 71 FR 45742, Aug. 10, 2006; 78 FR 
58478, Sept 24, 2013] 

§369.4 Annual reports of Class I carriers of 
passengers. 
(a) All Class I motor carriers of passengers shall 

complete and file Motor Carrier Annual Report Form 
MP-1 for Motor Carriers of Passengers (Form MP-1). 

(b) Accounting period. (1) Motor Carrier Annual 
Report Form MP-1 shall be used to file annual selected 
motor carrier data. 
pe The annual accounting period shall be based ei- 

ther: 
(i) On the 31st day of December in each year, or 

(ii) An accounting year of 13 4-week periods ending at 

the close of the last 7 days of each calendar year. 

(3) A carrier electing to adopt an accounting year of 13 

4-week periods shall file with the FMCSA a statement 

showing the day on which its accounting year will close. 

A subsequent change in the accounting period may not 

be made except by authority of the FMCSA. 

(c) The annual report shall be filed on or before March 

31 of the year following the year to which it relates. The 

annual report shall be filed with the Federal Motor 

Carrier Safety Administration at the address in §369.6. 

Copies of Form MP-1 may be obtained from the FMCSA. 

[52 FR 20400, June 1, 1987. Redesignated at 63 FR 52193, Sept. 
30, 1998; 71 FR 45742, Aug. 10, 2006; 77 FR 38214, June 27, 
2012; 77 FR 51705, Aug. 27, 2012; 78 FR 76245, Dec. 17, 2013] 

§369.5 Records. 

Books, records and carrier operating documents shall 
be retained as prescribed in 49 CFR part 379, Preser- 

vation of Records. 

[52 FR 10383, Apr. 1, 1987. Redesignated at 63 FR 52193, Sept. 
30, 1998; 71 FR 45742, Aug. 10, 2006] 

$369.6 Address. 

The following address must be used by motor carriers 
when submitting a report, requesting an exemption 
from filing a report, or requesting an exemption from 
public release of a report: Federal Motor Carrier Safety 
Administration, Office of Information Technology (MC-— 
RI), 1200 New Jersey Ave., SE., Washington, DC 20590- 

0001. This address may also be used for general 
correspondence regarding the data collection program 
described in this section. 

[64 FR 13923, Mar. 23, 1999, as amended at 68 FR 4719, Jan. 30, 
2003. Redesignated at 71 FR 45742, Aug. 10, 2006, and 
amended at 71 FR 45743, Aug. 10, 2006; 72 FR 55699, Oct. 1, 
2007] 

§369.8 Requests for exemptions from filing. 

(a) General. This section governs requests for exemp- 
tions from filing of the report required under §369.1. 

(b) Criteria. The Federal Motor Carrier Safety Admin- 
istration (FMCSA) may grant a request upon a proper 
showing that the exemption is necessary to preserve 

confidential business information that is not otherwise 
publicly available. Information is considered to be con- 
fidential when: 

(1) Disclosure of the information in the carrier’s re- 
port would be likely to cause substantial harm to the 
carrier’s competitive position; or 

(2) Disclosure of information in the report would be 
likely to impair protectable government interests. 

(c) Contents of a request. The contents of a request for 
an exemption from filing must contain, at a minimum, 
the contents that are required for a request for an 
exemption from public release contained in §369.9(c). A 
carrier’s request may include any other grounds as to 
why the request should be granted. 

(d) When requests are due. The timing of a request 
for an exemption from filing is the same as the timing 
for a request for an exemption from public release con- 
tained in §369.9(d). For Annual Form M, both the report 

154 



and the request are due by March 31 of the year follow- 
ing the year to which it relates. 

(e) Decision to grant or deny a request. 
(1) A request will be denied if it fails to provide all of 

the supporting information required in paragraph (c) of 
this section or if the supporting information is insuffi- 
cient to establish that information in the carrier’s report 
meets the criteria in paragraph (b) of this section. 

(2) FMCSA will grant or deny each request within a 
reasonable period of time. FMCSA will notify the carrier 
of its decision. The decision by FMCSA shall be admin- 
istratively final. 

(f) Pendency. While a request is pending, the carrier is 
required to submit any reports required under §369.1. 

(g) Period of exemptions. If a request for an exemption 
under this section is granted, the carrier will be exempt 
from the reporting requirements of $369.1 for a period of 
three reporting years. 

(h) Modification of a decision to grant a request. If a 
request is granted it remains in effect in accordance 
with its terms, unless modified by a later finding that 
the decision was clearly erroneous. If FMCSA believes 
such a finding should be made, FMCSA will notify the 
requesting carrier in writing of the reasons for the 
modification. The carrier may seek reconsideration of 
the modification. 

[64 FR 13922, Mar. 23, 1999; 71 FR 45742, Aug. 10, 2006; 77 FR 
38214, June 27, 2012; 77 FR 51705, Aug. 27, 2012; 78 FR 76245, 
Dec. 17, 2013] 

§369.9 Requests for exemptions from public 
release. 

(a) General. This section governs requests for exemp- 

tions from public release of the report required under 
§369.1. 

(b) Criteria. The Federal Motor Carrier Safety Ad- 
ministration (FMCSA) will grant a request upon a 
proper showing that the carrier is not a publicly held 
corporation or that the carrier is not subject to financial 
reporting requirements of the Securities and Exchange 
Commission, and that the exemption is necessary to 
avoid competitive harm and to avoid the disclosure of 
information that qualifies as trade secret or privileged 
or confidential information under 5 U.S.C. 552(b)(4). 
Information is considered to be confidential when: 

(1) Disclosure of the information in the carrier’s re- 
port would be likely to cause substantial harm to the 
carrier’s competitive position; or 

(2) Disclosure of information in the report would be 

likely to impair protectable government interests. 

(c) Contents of a request. A request for an exemption 

from public release must contain information support- 

ing the claim. While the supporting information may 

contain opinions, the request must consist of objective 

data to the extent possible. General or nonspecific as- 

sertions or analysis will be insufficient to support a 

request if FMCSA is unable to find that the criteria are 

met. The supporting information must show: 

(1) That the information claimed to be confidential is 

a trade secret, or commercial or financial information 

that is privileged or confidential. 

§369.9 

(2) Measures taken by the carrier to ensure that the 
information has not been disclosed or otherwise made 
available to any person, company, or organization other 
then the carrier. 

(3) Insofar as is known by the carrier, the extent to 
which the information has been disclosed, or otherwise 
become available, to persons other than the carrier, and 
why such disclosure or availability does not compromise 
the confidential nature of the information. 

(4) If the carrier asserts that disclosure would be 
likely to result in substantial competitive harm, what 
the harmful effects of disclosure would be, why the 
effects should be viewed as substantial, and the causal 
relationship between the effects and disclosure. 

(5) If the carrier asserts that disclosure would be 
likely to impair protectable government interests, what 
the effects of disclosure are likely to be and why disclo- 
sure is likely to impair such interests. 

(d) When requests are due. 
(1) Requests for an exemption under this section may 

be made at any time during the year. However, a request 
will be deemed applicable to only those reports due on or 
after the date the request is received. Requests received 
after a report’s due date will only be considered for the 
following year’s report. 

(2) A request will be deemed received on the date the 
request is physically received or, if it is sent by mail, on 
the date it is postmarked. 

(3) FMCSA will only allow a late request if there are 
extenuating circumstances and the carrier gives ad- 
equate notice within a reasonable time of the extenuat- 
ing circumstances. 

(e) Decision to grant or deny a request. 
(1) After each due date of each annual report specified 

in §369.1, FMCSA will publish a notice in theFederal 
Register requesting comments on any requests received 
under this section that are valid and pending. 

(2) A request will be granted only if it provides all of 
the supporting information required in paragraph (c) of 
this section and if the supporting information is suffi- 
cient to establish that information in the carrier’s report 
meets the criteria in paragraph (b) of this section. 

(3) If the carrier fails to comply with the timing 
requirements of paragraph (d) of this section, the claim 
for confidentiality will be waived unless FMCSA is no- 
tified of extenuating circumstances before the informa- 
tion is disclosed to the public and FMCSA finds that the 
extenuating circumstances warrant consideration of the 
claim. 

(4) FMCSA will grant or deny each request no later 
than 90 days after the request’s due date as defined in 
paragraph (d) of this section. The decision by FMCSA 
shall be administratively final. For Annual Form M, 
both the report and the request are due by March 31, 
and the decision is due by June 30. 

(5) If a request is granted, FMCSA will notify carrier 
of that decision and of any appropriate limitations. 

(6) If a request for confidentiality is denied, FMCSA 
will notify the carrier of that decision and that the 
information will be made available to the public not less 
than ten working days after the carrier has received 
notice of the denial. The notice will specify the reasons 

for denying the request. 
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(f) Pendency. A request is deemed pending from the 
date it is received by FMCSA until it is granted or 
denied by FMCSA. FMCSA will not release publicly, 
unless otherwise required by law, any report for which 
a valid request for an exemption from public release is 

pending. 
(g) Period of exemptions. If a request for an exemption 

under this section is granted, FMCSA will not publicly 
release the reports covered by the granted exemption, 
unless otherwise required by law, for a period of three 
years from the report’s due date. 

(h) Modification of a decision to grant a request. 
If a request is granted it remains in effect in accordance 
with its terms, unless modified by a later finding that 
the decision was clearly erroneous. If FMCSA believes 
such a finding should be made, FMCSA will notify the 
requesting carrier in writing of the reasons for the 
modification and that the carrier’s report will be made 
available to the public in not less than ten working days 
from the date of receipt of notice under this paragraph. 
The carrier may seek reconsideration of the 
modification. 

[64 FR 13922, Mar. 23, 1999; 71 FR 45742, Aug. 10, 2006; 77 FR 
38214, June 27, 2012; 77 FR 51705, Aug. 27, 2012; 78 FR 76245, 
Dec. 17, 2013] 

§369.10 Public release of motor carrier of 
property data. 

(a) In general. Unless otherwise provided in this sec- 
tion, the data contained in a report filed under §369.1 
shall be made publicly available, but no sooner than the 
due date for the report. 

(b) Exceptions relating to exemptions from public 
release. 

(1) Ifa request for an exemption from public release is 
pending under §369.9, FMCSA will not publicly release 
the reports covered by the request until at least the time 
that a decision to grant or deny the request is made. 

(2) If a carrier is granted an exemption from public 
release under §369.9, FMCSA will not publicly release 
the reports covered by the granted exemption for a 
period of three years from the report’s due date. 

(c) Other exceptions. Notwithstanding any other pro- 
vision of this part, information may be released: 

(1) If the data are included in aggregate industry 
statistics that do not identify the individual carrier; 

(2) To other components of the Department of Trans- 
portation for their internal use only; 

(3) If required by law; 
(4) With the consent of the carrier filing the report; or 
(5) To contractors, if necessary for the performance of 

a contract with FMCSA. 

J] [64 FR 13923, Mar. 23, 1999; 71 FR 45742, Aug. 10, 2006] 
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PART 370—PRINCIPLES AND 
PRACTICES FOR THE 

INVESTIGATION AND VOLUNTARY 
DISPOSITION OF LOSS AND 

DAMAGE CLAIMS AND 
PROCESSING SALVAGE 

Sec. 

370.1 Applicability of regulations. 
370.3 Filing of claims. 
370.5 Acknowledgment of claims. 
370.7 Investigation of claims 

370.9 Disposition of claims. 
370.11 Processing of salvage. 

Authority: 49 U.S.C. 13301 and 14706; and 49 CFR 1.87. 

§370.1 Applicability of regulations. 

The regulations set forth in this part shall govern the 
processing of claims for loss, damage, injury, or delay to 
property transported or accepted for transportation, in 

interstate or foreign commerce, by each motor carrier, 
water carrier, and freight forwarder (hereinafter called 
carrier), subject to 49 U.S.C. Subtitle IV, part B. 

$370.3 Filing of claims. 

(a) Compliance with regulations. A claim for loss 
or damage to baggage or for loss, damage, injury, or 
delay to cargo, shall not be voluntarily paid by a carrier 
unless filed as provided in paragraph (b) of this section, 
with the receiving or delivering carrier, or carrier issu- 
ing the bill of lading, receipt, ticket, or baggage check, or 
carrier on whose line the alleged loss, damage, injury, or 
delay occurred, within the specified time limits appli- 
cable thereto and as otherwise may be required by law, 
the terms of the bill of lading or other contract of 
carriage, and all tariff provisions applicable thereto. 

(b) Minimum filing requirements. A written or 
electronic communication (when agreed to by the carrier 
and shipper or receiver involved) from a claimant, filed 
with a proper carrier within the time limits specified in 
the bill of lading or contract of carriage or transporta- 
tion and: 

(1) Containing facts sufficient to identify the baggage 
or shipment (or shipments) of property, 

(2) Asserting liability for alleged loss, damage, injury, 

or delay, and 
(3) Making claim for the payment of a specified or 

determinable amount of money, shall be considered as 
sufficient compliance with the provisions for filing 

claims embraced in the bill of lading or other contract of 

carriage; provided, however, that where claims are elec- 

tronically handled, procedures are established to ensure 

reasonable carrier access to supporting documents. 

(c) Documents not constituting claims. Bad order 

reports, appraisal reports of damage, notations of short- 

age or damage, or both, on freight bills, delivery re- 

ceipts, or other documents, or inspection reports issued 

by carriers or their inspection agencies, whether the 

extent of loss or damage is indicated in dollars and cents 

or otherwise, shall, standing alone, not be considered by 
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carriers as sufficient to comply with the minimum claim 
filing requirements specified in paragraph (b) of this 
section. 

(d) Claims filed for uncertain amounts. Whenever 
a claim is presented against a proper carrier for an 
uncertain amount, such as “$100 more or less,” the 
carrier against whom such claim is filed shall determine 
the condition of the baggage or shipment involved at the 
time of delivery by it, if it was delivered, and shall 
ascertain as nearly as possible the extent, if any, of the 
loss or damage for which it may be responsible. It shall 
not, however, voluntarily pay a claim under such cir- 
cumstances unless and until a formal claim in writing 
for a specified or determinable amount of money shall 
have been filed in accordance with the provisions of 
paragraph (b) of this section. 

(e) Other claims. If investigation of a claim develops 
that one or more other carriers has been presented with 
a similar claim on the same shipment, the carrier in- 
vestigating such claim shall communicate with each 
such other carrier and, prior to any agreement entered 
into between or among them as to the proper disposition 
of such claim or claims, shall notify all claimants of the 
receipt of conflicting or overlapping claims and shall 
require further substantiation, on the part of each 
claimant of his title to the property involved or his right 
with respect to such claim. 

$370.5 Acknowledgment of claims. 

(a) Each carrier shall, upon receipt in writing or by 
electronic transmission of a proper claim in the manner 
and form described in the regulations, acknowledge the 
receipt of such claim in writing or electronically to the 
claimant within 30 days after the date of its receipt by 
the carrier unless the carrier shall have paid or declined 
such claim in writing or electronically within 30 days of 
the receipt thereof. The carrier shall indicate in its 
acknowledgement to the claimant what, if any, addi- 
tional documentary evidence or other pertinent infor- 
mation may be required by it further to process the 
claim as its preliminary examination of the claim, as 
filed, may have revealed. 

(b) The carrier shall at the time each claim is received 
create a separate file and assign thereto a successive 
claim file number and note that number on all docu- 
ments filed in support of the claim and all records and 
correspondence with respect to the claim, including the 
acknowledgment of receipt. At the time such claim is 
received the carrier shall cause the date of receipt to be 
recorded on the face of the claim document, and the date 

of receipt shall also appear in the carrier’s acknowledg- 
ment of receipt to the claimant. The carrier shall also 

cause the claim file number to be noted on the shipping 
order, if in its possession, and the delivery receipt, if any, 
covering such shipment, unless the carrier has estab- 
lished an orderly and consistent internal procedure for 
assuring: 

(1) That all information contained in shipping orders, 
delivery receipts, tally sheets, and all other pertinent 
records made with respect to the transportation of the 
shipment on which claim is made, is available for ex- 
amination upon receipt of a claim; 
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(2) That all such records and documents (or true and 
complete reproductions thereof) are in fact examined in 
the course of the investigation of the claim (and an 
appropriate record is made that such examination has 
in fact taken place); and 

(3) That such procedures prevent the duplicate or 
otherwise unlawful payment of claims. 

§370.7 Investigation of claims. 

(a) Prompt investigation required. Each claim 
filed against a carrier in the manner prescribed herein 
shall be promptly and thoroughly investigated if inves- 
tigation has not already been made prior to receipt of 
the claim. 

(b) Supporting documents. When a necessary part 
of an investigation, each claim shall be supported by the 
original bill of lading, evidence of the freight charges, if 
any, and either the original invoice, a photographic copy 
of the original invoice, or an exact copy thereof or any 
extract made therefrom, certified by the claimant to be 
true and correct with respect to the property and value 
involved in the claim; or certification of prices or values, 
with trade or other discounts, allowance, or deductions, 
of any nature whatsoever and the terms thereof, or 
depreciation reflected thereon; Provided, however, that 
where property involved in a claim has not been in- 
voiced to the consignee shown on the bill of lading or 
where an invoice does not show price or value, or where 
the property involved has been sold, or where the prop- 
erty has been transferred at bookkeeping values only, 
the carrier shall, before voluntarily paying a claim, 
require the claimant to establish the destination value 
in the quantity, shipped, transported, or involved; Pro- 
vided, further, that when supporting documents are 
determined to be a necessary part of an investigation, 
the supporting documents are retained by the carriers 
for possible FMCSA inspection. 

(c) Verification of loss. When an asserted claim for 
loss of an entire package or an entire shipment cannot 
be otherwise authenticated upon investigation, the car- 
rier shall obtain from the consignee of the shipment 
involved a certified statement in writing that the prop- 
erty for which the claim is filed has not been received 
from any other source. 

§370.9 Disposition of claims. 

(a) Each carrier subject to 49 U.S.C. Subtitle IV, part 
B which receives a written or electronically transmitted 
claim for loss or damage to baggage or for loss, damage, 
injury, or delay to property transported shall pay, de- 
cline, or make a firm compromise settlement offer in 
writing or electronically to the claimant within 120 days 
after receipt of the claim by the carrier; Provided, how- 
ever, That, if the claim cannot be processed and disposed 
of within 120 days after the receipt thereof, the carrier 
shall at that time and at the expiration of each succeed- 
ing 60-day period while the claim remains pending, 
advise the claimant in writing or electronically of the 
status of the claim and the reason for the delay in 
making final disposition thereof and it shall retain a 
copy of such advice to the claimant in its claim file 
thereon. 

(b) When settling a claim for loss or damage, a com- 

mon carrier by motor vehicle of household goods as 

defined in §375.103 of this chapter shall use the replace- 

ment costs of the lost or damaged item as a base to apply 

a depreciation factor to arrive at the current actual 

value of the lost or damaged item: Provided, That where 

an item cannot be replaced or no suitable replacement is 

obtainable, the proper measure of damages shall be the 

original costs, augmented by a factor derived from a 

consumer price index, and adjusted downward by a 

factor depreciation over average useful life. 

[78 FR 58478, Sept. 24, 2013] 

§370.11 Processing of salvage. 

(a) Whenever baggage or material, goods, or other 

property transported by a carrier subject to the provi- 
sions herein contained is damaged or alleged to be 
damaged and is, as a consequence thereof, not delivered 

or is rejected or refused upon tender thereof to the 
owner, consignee, or person entitled to receive such 

property, the carrier, after giving due notice, whenever 

practicable to do so, to the owner and other parties that 
may have an interest therein, and unless advised to the 
contrary after giving such notice, shall undertake to sell 
or dispose of such property directly or by the employ- 
ment of a competent salvage agent. The carrier shall 
only dispose of the property in a manner that will fairly 
and equally protect the best interests of all persons 
having an interest therein. The carrier shall make an 
itemized record sufficient to identify the property in- 
volved so as to be able to correlate it to the shipment or 
transportation involved, and claim, if any, filed thereon. 

The carrier also shall assign to each lot of such property 
a successive lot number and note that lot number on its 
record of shipment and claim, if any claim is filed 
thereon. 

(b) Whenever disposition of salvage material or goods 
shall be made directly to an agent or employee of a 
carrier or through a salvage agent or company in which 
the carrier or one or more of its directors, officers, or 

managers has any interest, financial or otherwise, that 
carrier’s salvage records shall fully reflect the particu- 
lars of each such transaction or relationship, or both, as 
the case may be. 

(c) Upon receipt of a claim on a shipment on which 
salvage has been processed in the manner herein before 
prescribed, the carrier shall record in its claim file 
thereon the lot number assigned, the amount of money 
recovered, if any, from the disposition of such property, 
and the date of transmittal of such money to the person 
or persons lawfully entitled to receive the same. 
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PART 371—BROKERS OF 
PROPERTY 

Subpart A—General Requirements 
Sec. 

371.1 Applicability. 

371.2 Definitions. 
371.3 Records to be kept by brokers. 
Siiau Misrepresentation. 
371.9 Rebating and compensation. 
371.10 Duties and obligations of brokers. 
371.13 Accounting. 

Subpart B—Special Rules for Household Goods Brokers 
371.101 If | operate as a household goods broker in inter- 

State or foreign commerce, must | comply with sub- 
part B of this part? 

What are the definitions of terms used in this sub- 
part? 

Must | use a motor carrier that has a valid U.S. 
DOT number and valid operating authority issued by 
FMCSA to transport household goods in interstate 
or foreign commerce? 

What information must | display in my advertise- 
ments and Internet Web homepage? 
Must | inform individual shippers which motor carri- 
ers | use? 

Must | provide individual shippers with Federal con- 
sumer protection information? 

May | provide individual shippers with a written esti- 
mate? 

Must | maintain agreements with motor carriers be- 
fore providing written estimates on behalf of these 
carriers? 
Must | provide individual shippers with my policies 
concerning cancellation, deposits, and refunds? 
What penalties may FMCSA impose for violations of 
this part? 

Authority: 49 U.S.C. 13301, 13501, and 14122; subtitle B, title IV 
of Pub. L. 109-59; and 49 CFR 1.87. 

371.103 

371.105 

371.107 

371.109 

371.111 

371.113 

SFIS 

371.117 

371.121 

Subpart A—General Requirements 

§371.1 Applicability. 

This part applies, to the extent provided therein, to all 
brokers of transportation by motor vehicle as defined in 

§371.2: 

[32 FR 20034, Dec. 20, 1967, as amended at 62 FR 15421, Apr. 
1, 1997] 

§371.2 Definitions. 

(a) Broker—means a person who, for compensation, 

arranges, or offers to arrange, the transportation of 

property by an authorized motor carrier. Motor carriers, 

or persons who are employees or bona fide agents of 

carriers, are not brokers within the meaning of this 

section when they arrange or offer to arrange the trans- 

portation of shipments which they are authorized to 

transport and which they have accepted and legally 

bound themselves to transport. 
(b) Bona fide agents—are persons who are part of 

the normal organization of a motor carrier and perform 

duties under the carrier’s directions pursuant to a pre- 

existing agreement which provides for a continuing re- 

lationship, precluding the exercise of discretion on the 

part of the agent in allocating traffic between the carrier 

and others. 
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(c) Brokerage or brokerage service —is the ar- 
ranging of transportation or the physical movement of a 
motor vehicle or of property. It can be performed on 
behalf of a motor carrier, consignor, or consignee. 

(d) Non-brokerage service— is all other service 
performed by a broker on behalf of a motor carrier, 
consignor, or consignee. 

§371.3 Records to be kept by brokers. 

(a) A broker shall keep a record of each transaction. 
For purposes of this section, brokers may keep master 
lists of consignors and the address and registration 
number of the carrier, rather than repeating this in 
formation for each transaction. The record shall show: 

(1) The name and address of the consignor; 
(2) The name, address, and registration number of the 

originating motor carrier; 
(3) The bill of lading or freight bill number; 
(4) The amount of compensation received by the bro- 

ker for the brokerage service performed and the name of 
the payer; 

(5) A description of any non-brokerage service per 
formed in connection with each shipment or other ac- 
tivity, the amount of compensation received for the ser- 
vice, and the name of the payer; and 

(6) The amount of any freight charges collected by the 
broker and the date of payment to the carrier. 

(b) Brokers shall keep the records required by this 
section for a period of three years. 

(c) Each party to a brokered transaction has the right 

to review the record of the transaction required to be 
kept by these rules. 

[45 FR 68942, Oct. 17, 1980. Redesignated at 61 FR 54707, Oct. 
21, 1996, as amended at 62 FR 15421, Apr. 1, 1997] 

$371.7 Misrepresentation. 

(a) A broker shall not perform or offer to perform any 
brokerage service (including advertising), in any name 
other than that in which its registration is issued. 

(b) A broker shall not, directly or indirectly, represent 
its operations to be that of a carrier. Any advertising 
shall show the broker status of the operation. 

[45 FR 68942, Oct. 17, 1980. Redesignated at 61 FR 54707, Oct. 
21, 1996, as amended at 62 FR 15421, Apr. 1, 1997] 

§371.9 Rebating and compensation. 

(a) A broker shall not charge or receive compensation 
from a motor carrier for brokerage service where: 

(1) The broker owns or has a material beneficial in- 
terest in the shipment or 

(2) The broker is able to exercise control over the 
shipment because the broker owns the shipper, the 
shipper owns the broker, or there is common owner ship 
of the two. 

(b) A broker shall not give or offer to give anything of 
value to any shipper, consignor or consignee (or their 
officers or employees) except inexpensive advertising 
items given for promotional purposes. 
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$371.10 

§371.10 Duties and obligations of brokers. 

Where the broker acts on behalf of a person bound by 

law or the FMCSA regulation as to the transmittal of 

bills or payments, the broker must also abide by the law 
or regulations which apply to that person. 

[45 FR 68943, Oct. 17, 1980, as amended at 62 FR 15421, Apr. 
1, 1997] 

§371.13 Accounting. 

Each broker who engages in any other business shall 
maintain accounts so that the revenues and expenses 
relating to the brokerage portion of its business are 
segregated from its other activities. Expenses that are 
common shall be allocated on an equitable basis; how- 
ever, the broker must be prepared to explain the basis 

for the allocation. 

[45 FR 68943, Oct. 17, 1980] 

Subpart B—Special Rules for 
Household Goods Brokers 

§371.101 If I operate as a household goods 
broker in interstate or foreign commerce, 
must I comply with subpart B of this part? 

Yes, you must comply with all regulations in this 
subpart when you operate as a household goods broker 
offering services to individual shippers in interstate or 
foreign commerce. The regulations in this subpart do 
not apply to a household goods broker when providing 
services to commercial or government shippers in inter- 
state or foreign commerce. 

(75 FR 72996 Nov. 29, 2010] 

§371.103 What are the definitions of terms used 
in this subpart? 

FMCSA means the Federal Motor Carrier Safety 
Administration within the U.S. Department of 
Transportation. 

Household goods has the same meaning as the term 
is defined in §375.103 of this subchapter. 

Household goods broker means a person, other 
than a motor carrier or an employee or bona fide agent 
of a motor carrier, that as a principal or agent sells, 
offers for sale, negotiates for, or holds itself out by 
solicitation, advertisement, or otherwise as 
selling,providing, or arranging for, transportation of 
household goods by motor carrier for compensation. 

Individual shipper has the same meaning as the 
term is defined in §375.103 of this subchapter. 

[75 FR 72996 Nov. 29, 2010] 

§371.105 Must I use a motor carrier that has a 
valid U.S. DOT number and valid operating 
authority issued by FMCSA to transport 
household goods in interstate or foreign 
commerce? 

You may only act as a household goods broker for a 
motor carrier that has a valid, active U.S. DOT number 
and valid operating authority issued by FMCSA to 
transport household goods in interstate or foreign 
commerce. 

[75 FR 72996 Nov. 29, 2010] 

§371.107 What information must I display in my 

advertisements and Internet Web homepage? 

(a) You must prominently display in your advertise- 

ments and Internet Web homepage(s) the physical loca- 

tion(s) (street or highway address, city, and State) 

where you conduct business. 

(b) You must prominently display your U.S. DOT 

registration number(s) and MC license number issued 

by the FMCSA in your advertisements and Internet 

Web homepage(s). 

(c) You must prominently display in your advertise- 

ments and Internet Web site(s) your status as a house- 

hold goods broker and the statement that you will not 

transport an individual shipper’s household goods, but 
that you will arrange for the transportation of the 
household goods by an FMCSA-authorized household 
goods motor carrier, whose charges will be determined 

by its published tariff. 
(d) If you provide estimates on any carrier’s behalf 

pursuant to §371.113(b), you must prominently display 
in your Internet Web site(s) that the estimate must be 
based on the carrier’s tariff and that the carrier is 
required to make its tariff available for public inspection 
upon a reasonable request. 

(e) You may only include in your advertisements or 
Internet Web site(s) the names or logos of FMCSA- 
authorized household goods motor carriers with whom 
you have a written agreement as specified in §371.115 of 
this part. 

[75 FR 72996 Nov. 29, 2010] 

§371.109 Must I inform individual shippers 
which motor carriers I use? 

(a) You must provide to each potential individual 
shipper who contacts you a list of all authorized house- 
hold goods motor carriers you use, including their U.S. 
DOT registration number(s) and MC license numbers. 
You may provide the list electronically or on paper. 

(b) You must provide to each potential individual 
shipper who contacts you a statement indicating that 
you are not a motor carrier authorized by the Federal 
Government to transport the individual shipper’s 
household goods, and you are only arranging for an 
authorized household goods motor carrier to perform 
the transportation services and, if applicable, additional 
services. You may provide the statement electronically 
or on paper. 

[75 FR 72997 Nov. 29, 2010] 

§371.111 Must I provide individual shippers with 
Federal consumer protection information? 
(a) You must provide potential individual shippers 

with Federal consumer protection information by one of 
the following three methods: 

(1) Provide a hyperlink on your Internet Web site to 
the FMCSA Web site containing the information in 
FMCSA’s publications “Ready to Move?—Tips for a Suc- 
cessful Interstate Move” and “Your Rights and Respon- 
sibilities When You Move.” 
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(2) Distribute to each shipper and potential shipper at 
the time you provide an estimate, copies of FMCSA’s 
publications “Ready to Move?—Tips for a Successful 
Interstate Move” and “Your Rights and Responsibilities 
When You Move.” 

(3) Distribute to each shipper and potential shipper at 
the time you provide an estimate, copies of “Ready to 
Move?—Tips for a Successful Interstate Move” and 
“Your Rights and Responsibilities When You Move” as 
modified and produced by the authorized, lawful motor 
carrier to which you intend to provide the shipment 
under your written agreement required by §371.115. 

(b) If an individual shipper elects to waive physical 
receipt of the Federal consumer protection information 
by one of the methods described in paragraphs (a)(2) 
and (a)(3) of this section, and elects to access the same 
information via the hyperlink on the Internet as pro- 
vided in paragraph (a)(1) of this section, you must in- 
clude a clear and concise statement on the written 
estimate described in §371.113 that the individual ship- 
per expressly agreed to access the Federal consumer 
protection information on the Internet. 

(c) You must obtain a signed, dated, electronic or 
paper receipt showing the individual shipper has re- 
ceived both booklets that includes, if applicable, verifi- 
cation of the shipper’s agreement to access the Federal 
consumer protection information on the Internet. 

(d) You must maintain the signed receipt required by 
paragraph (c) of this section for three years from the 
date the individual shipper signs the receipt. 

[75 FR 72997 Nov. 29, 2010] 

§371.113 May I provide individual shippers with 
a written estimate? 

(a) You may provide each individual shipper with an 
estimate of transportation and accessorial charges. If 
you provide an estimate, it must be in writing and must 
be based on a physical survey of the household goods 
conducted by the authorized motor carrier on whose 
behalf the estimate is provided if the goods are located 
within a 50-mile radius of the motor carrier’s or its 
agent’s location, whichever is closer. The estimate must 
be prepared in accordance with a signed, written agree- 

ment, as specified in §371.115 of this subpart. 
(b) You must base your estimate upon the published 

tariffs of the authorized motor carrier who will trans- 

port the shipper’s household goods. 

(c)(1) A shipper may elect to waive the physical survey 

required in paragraph (a) of this section by written 

agreement signed by the shipper before the shipment is 

loaded. 
(2) The household goods broker must explain the 

physical survey waiver agreement to the individual 

shipper in plain English. The physical survey waiver 

agreement must be printed on the written estimate and 

must be printed at no less than 7-point font size and 

with the font typeface Universe. ; 

(3) A copy of the waiver agreement must be retained 

as an addendum to the bill of lading and is subject to the 

same record inspection and preservation requirements 

as are applicable to bills of lading. 

§371.117 

(d) You must keep the records required by this section 
for three years following the date you provide the writ- 
ten estimate for an individual shipper who accepts the 
estimate and has you procure the transportation. 

[75 FR 72997 Nov. 29, 2010] 

§371.115 Must I maintain agreements with motor 
carriers before providing written estimates on 
behalf of these carriers? 

(a) In order to provide estimates of charges for the 
transportation of household goods, you must do so in 
accordance with the written agreement required by 
§375.409 of this subchapter. Your written agreement 
with the motor carrier(s) must include the following 
items: 

(1) Your broker name as shown on your FMCSA reg- 

istration, your physical address, and your U.S. DOT 
registration number and MC license number; 

(2) The authorized motor carrier’s name as shown on 
its FMCSA registration, its physical address, and its 
U.S. DOT registration number and MC license number; 

(3) A concise, easy to understand statement that your 
written estimate to the individual shipper: 

(i) Will be exclusively on behalf of the authorized 
household goods motor carrier; 

(ii) Will be based on the authorized household goods 
motor carrier’s published tariff; and 

(iii) Will serve as the authorized household goods 
motor carrier’s estimate for purposes of complying with 
the requirements of part 375 of this chapter, including 
the requirement that the authorized household goods 
motor carrier relinquishes possession of the shipment 
upon payment of no more than 110 percent of a non- 
binding estimate at the time of delivery; 

(4) Your owner’s, corporate officer’s, or corporate di- 
rector’s signature lawfully representing your household 
goods broker operation and the date; 

(5) The signature of the authorized household goods 
motor carrier’s owner, corporate officer, or corporate 
director lawfully representing the household goods mo- 
tor carrier’s operation and the date; and 

(b) The signed written agreement required by this 
section is public information and you must produce it for 
review upon reasonable request by a member of the 

public. 
(c) You must keep copies of the agreements required 

by this section for as long as you provide estimates on 
behalf of the authorized household goods motor carrier 
and for three years thereafter. 

[75 FR 72997 Nov. 29, 2010] 

§371.117 Must I provide individual shippers with 
my policies concerning cancellation, deposits, 
and refunds? 

(a) You must disclose prominently on your Internet 
Web site and in your agreements with prospective ship- 
pers your cancellation policy, deposit policy, and policy 
for refunding deposited funds in the event the shipper 
cancels an order for service before the date an autho- 
rized household goods motor carrier has been scheduled 
to pick up the shipper’s property. 
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§371.121 

(b) You must maintain records showing each indi- 
vidual shipper’s request to cancel a shipment and the 
disposition of each request for a period of three years 
after the date of a shipper’s cancellation request. If you 
refunded a deposit, your records must include: 

(1) Proof that the individual shipper cashed or depos- 
ited the check or money order, if the financial institution 
provides documentary evidence; or 

(2) Proof that you delivered the refund check or money 
order to the individual shipper. 

[75 FR 72998 Nov. 29, 2010] 

§371.121 What penalties may FMCSA impose for 
violations of this part? 

The penalty provisions of 49 U.S.C. chapter 149, Civil 
and Criminal Penalties apply to this subpart. These 
penalties do not overlap. Notwithstanding these civil 
penalties, nothing in this section deprives an individual 
shipper of any remedy or right of action under existing 
law. 

[75 FR 72998 Nov. 29, 2010] 
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Subpart A—Exemptions 

SOURCE: 32 FR 20036, Dec. 20, 1967, unless otherwise 

noted. Redesignated at 61 FR 54708, Oct. 21, 1996. 

§372.101 Casual, occasional, or reciprocal 

transportation of passengers for compensation 

when such transportation is sold or arranged 

by anyone for compensation. 

The partial exemption from regulation under the pro- 

visions of 49 U.S.C., subtitle IV, part B, of the casual, 

occasional, and reciprocal transportation of passengers 

by motor vehicle in interstate or foreign commerce for 

§372.107 

compensation as provided in 49 U.S.C.13506(b), and it 
is hereby, removed to the extent necessary to make 
applicable all provisions of 49 U.S.C., subtitle IV, part B, 
to such transportation when sold or offered for sale, or 
provided or procured or furnished or arranged for, by 
any person who sells, offers for sale, provides, furnishes, 
contracts, or arranges for such transportation for com- 
pensation or as a regular occupation or business. 

[32 FR 20036, Dec. 20, 1967. Redesignated at 61 FR 54708, Oct. 
21, 1996, as amended at 62 FR 15421, Apr. 1, 1997] 

§372.103 Motor vehicles employed solely in 
transporting school children and teachers to 
or from school. 

The exemption set forth in 49 U.S.C.13506(a)(1) shall 
not be construed as being inapplicable to motor vehicles 
being used at the time of operation in the transportation 
of school children and teachers to or from school, even 
though such motor vehicles are employed at other times 
in transportation beyond the scope of the exemption. 

[36 FR 9022, May 18, 1971, as amended at 62 FR 15421, Apr. 1, 
1997] 

§372.107 Definitions. 

As used in the regulations in this part, the following 
terms shall have the meaning shown: 

(a) Cooperative association—The term “coopera- 
tive association” means an association which conforms 
to the following definition in the Agricultural Marketing 
Act, approved June 15, 1929, as amended (12 U.S.C. 
1141)): 
As used in this Act, the term “cooperative association” 

means any association in which farmers act together in 
processing, preparing for market, handling, and/or mar- 
keting the farm products of persons so engaged, and also 
means any association in which farmers act together in 
purchasing, testing, grading, processing, distributing, 
and/or furnishing farm supplies and/or farm business 
services. Provided, however, That such associations are 

operated for the mutual benefit of the members thereof 
as such producers or purchasers and conform to one or 
both of the following requirements: 

First. That no member of the association is allowed 
more than one vote because of the amount of stock or 
membership capital he may own therein; and 

Second. That the association does not pay dividends 
on stock or membership capital in excess of 8 per 
centum per annum. 

And in any case to the following: 
Third. That the association shall not deal in farm 

products, farm supplies and farm business services with 
or for nonmembers in an amount greater in value than 
the total amount of such business transacted by it with 
or for members. All business transacted by any coopera- 
tive association for or on behalf of the United States or 
any agency or instrumentality thereof shall be disre- 
garded in determining the volume of member and non- 
member business transacted by such association. 

Associations which do not conform to such definition 
are not eligible to operate under the partial exemption 
of 49 U.S.C. 138506(a)(5). 

(b) Federation of cooperative association—The 
term “federation of cooperative associations” means a 
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§372.109 

federation composed of either two or more cooperative 

associations, or one or more farmers, which federation 

possesses no greater powers or purposes than a coop- 

erative association as defined in paragraph (a) of this 

section. Federations of cooperative associations which 
do not conform to such definition are not eligible to 
operate under the partial exemption of 49 U.S.C. 

13506(a)(5). 
(c) Member—The term “member” means any farmer 

or cooperative association which has consented to be, 
has been accepted as, and is a member in good standing 
in accordance with the constitution, bylaws, or rules of 

the cooperative association or federation of cooperative 

associations. 
(d) Farmer—The term “farmer” means any indi- 

vidual, partnership, corporation, or other business en- 
tity to the extent engaged in farming operations either 
as a producer of agricultural commodities or as a farm 
owner. 

(e) Interstate transportation—The term “inter- 
state transportation” means transportation by motor 
vehicle in interstate or foreign commerce subject to the 
FMCSA’s jurisdiction as set forth in 49 U.S.C. 13501. 

(f) Member transportation—The term “member 
transportation” means transportation performed by a 
cooperative association or federation of cooperative as- 
sociations for itself or for its members, but does not 
include transportation performed in furtherance of the 
nonfarm business of such members. 

(g) Nonmember transportation—The term “non- 
member transportation” means transportation per- 
formed by a cooperative association or federation of 
cooperative associations other than member transpor- 
tation as defined in paragraph (f) of this section. 

(h) Fiscal year—The term “fiscal year” means the 
annual accounting period adopted by the cooperative 
association or federation of cooperative associations for 
Federal income tax reporting purposes. 

[43 FR 2397, Jan. 17, 1978, as amended at 45 FR 45524, July 3, 
1980; 47 FR 13353, Mar. 30, 1982; 47 FR 15142, Apr. 8, 1982] 

§372.109 Computation of tonnage allowable in 
non-farm non-member transportation. 

Interstate transportation performed by a cooperative 
association or federation of cooperative associations for 
nonmembers who are not farmers, cooperative associa- 
tions, or federations of associations or the United States 
Government for compensation, (except transportation 
otherwise exempt under subtitle IV, part B, chapter 135 
of title 49 of the United States Code) shall be limited to 
that which is incidental to its primary transportation 
operation and necessary for its effective performance. It 
shall in no event exceed 25 percent of its total interstate 
transportation services in any fiscal year, measured in 
terms of tonnage. A cooperative association or federa- 
tion of cooperative associations may transport its own 
property, its members’ property, property of other farm- 
ers and the property of other cooperatives or federations 
in accordance with existing law, except where the pro- 
visions of §372.111 may be applicable to the limit on 
member/nonmember transportation. 

(a) The phrase “incidental to its primary transporta- 
tion operation and necessary for its effective perfor- 

mance” means that the interstate transportation of the 

cooperative association or federation of cooperative as- 

sociations for nonmembers as described above is per- 

formed with the same trucks or tractors employed in a 

prior or subsequent trip in the primary transportation 

operation of the cooperative association or federation, 

that it is not economically feasible to operate the trucks 

or tractors empty on return trips (outbound trips in 

cases where the primary transportation operation is 

inbound to the association or federation), and that the 

additional income obtained from such transportation is 

necessary to make the primary transportation opera- 

tion financially practicable. Transportation for non- 

members as described above performed by a cooperative 

or federation through the use of trucks or tractors trip- 
leased for one-way movements with the cooperative 

association or federation acting as leasee, is not inci- 

dental and necessary; 
(b) The base tonnage to which the 25-percent limita- 

tion is applied is all tonnage of all kinds transported by 
the cooperative association or federation of cooperative 
associations in interstate or foreign commerce, whether 

for itself, its members or nonmembers, for or on behalf 
of the United States or any agency or instrumentality 
thereof, and that performed within the exemption pro- 
vided by 49 U.S.C. 13506(a)(5). 

[43 FR 2397, Jan. 17, 1978, as amended at 43 FR 21894, May 22, 
1978; 45 FR 45524, July 3, 1980; 62 FR 49940, Sept. 24, 1997: 
78 FR 58478, Sept. 24, 2013] 

§372.111 Nonmember transportation limitation 
and record keeping. 

(a) Overall limitation of nonmember transportation. 
No cooperative association or federation of cooperative 
associations may engage in nonmember interstate 
transportation for compensation in any fiscal year 
which, measured in terms of tonnage, exceeds its total 

interstate member transportation in such fiscal year. 
(b) Records of interstate transportation when non- 

member transportation is performed. Any cooperative 
association or federation of cooperative associations per- 
forming interstate transportation for nonmembers shall 
prepare and retain for a period of at least two years 
written records of all interstate transportation per- 
formed for members and nonmembers. These records 
shall contain: 

(1) The date of the shipment, 
(2) The names and addresses of the consignor and 

consignee, 
(3) The origin and destination of the shipment, 
(4) A description of the articles in the shipment, 
(5) The weight or volume of the shipment, 
(6) A description of the equipment used either by unit 

number or license number and, in the event this equip- 
ment is nonowned, the name and address of its owners 
and drivers, 

(7) The total charges collected, 
(8) A copy of all leases executed by the cooperative 

association or federation of cooperative associations to 
obtain equipment to perform transportation under 49 
U.S.C. 13506(a)(5), 

(9) Whether the transportation performed is: 
(i) Member transportation, 
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Gi) Nonmember transportation for nonmembers who 
are farmers, cooperative associations, or federations 
thereof, 

(iii) Other nonmember transportation, and if of class 
(iii), how the transportation was incidental and neces- 
sary as defined in §372.109(a). 

[43 FR 2397, Jan. 17, 1978, as amended at 45 FR 45524, July 3, 
1980; 62 FR 38036, July 16, 1997; 62 FR 49940, Sept. 24, 1997] 

§372.113 [Reserved] 

§372.115 Commodities that are not exempt under 
49 U.S.C. 13506(a)(6). 

49 U.S.C. 13506(a)(6) provides an exemption from 
regulation for motor vehicles used in carrying ordinary 
livestock, fish, and unmanufactured agricultural 
commodities. Certain specific commodities have been 
statutorily determined to be non-exempt. Administra- 
tive Ruling No. 133, which is reproduced below, is a list 
of those commodities that are non-exempt by statute. 

ADMINISTRATIVE RULING NO. 133 
LIST OF COMMODITIES THAT ARE NOT 
EXEMPT BY STATUTE UNDER 49 U.S.C. 

13506(a)(6) 
Animal fats 

Butter 

Canned fruits and vegetables 
Carnauba wax as imported in slabs or chunks 
Cattle, slaughtered 
Charcoal 
Cheese 
Coal 
Cocoa beans 
Coffee, beans, roasted, or instant 

Copra meal 
Cotton yarn 
Cottonseed cake or meal 
Diatomaceous earth 

Dinners, frozen 

Feeds: 
Alfalfa meal 

Alfalfa pellets 
Beet pulp 
Bran shorts 

Copra meal 
Corn gluten 
Distilled corn grain residues, with or without solubles 

added 
Fish meal 

Hominy feed 
Middlings 
Pelletized ground refuse screenings 
Wheat bran 

Wheat shorts 

Fertilizer, commercial 

Fish: 
Canned or salted as a treatment for preserving 

Cooked or partially cooked fish or shrimp, frozen or 

unfrozen 
Hermetically sealed in containers as a treatment for 

preserving 
Oil from fishes 

Preserved, or treated for preserving, such as smoked, 

salted, pickled, spiced, corned or kippered 

Flagstone 

§372.115 

Flaxseed meal 

Flour 

Forest products: 

Resin products, such as turpentine 

Fruits and Berries: 
Bananas, fresh, dried, dehydrated, or frozen 

Canned 
Frozen 

Hulls of oranges after juice extractions 
Juice, fruit, plain or concentrated 
Pies, frozen 
Preserved, such as jam 

Purees, strawberry and other, frozen 

Grains: 
Oils extracted from grain 

Popcorn, popped 
Rice, precooked 

Wheat germ 

Gravel 

Hair, hog or other animal, product of slaughter of animal 
Hay, sweetened with 3 percent molasses by weight 
Hemp fiber 
Hides, green and salted 
Insecticides 

Limestone, agricultural 

Livestock: 
Monkeys 

Race horses 
Show horses 

Zoo animals 

Lumber, rough sawed or planed 

Maple syrup 

Meal: 
Alfalfa 

Copra 
Cottonseed 
Fish 
Flaxseed 
Linseed 
Peanut 

Soybean 

Meat and meat products, fresh, frozen or canned 

Milk and Cream: 
Chocolate 

Condensed 

Sterilized in hermetically sealed cans 

Molasses 

Nuts (including peanuts): 
Peanut meal 

Roasted or boiled 

Oil, mint 

Oil, extracted from vegetables, grain, seed, fish or other 

commodity 

Pelts 
Pies, frozen 
Pigeons, racing 
Pulp, beet 
Pulp, sugar cane 
Rock (except natural crushed, vesicular rock to be used for 
decorative purposes) 
Rubber, crude, in bales 
Rubber, latex, natural, liquid, from which water has been 

extracted and to which ammonia has been added 
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Sand 

Seeds: 

Oil extracted from seeds 

Skins, animal 

Soil, potting 
Soil, top 
Soup, frozen 
Sugar 
Sugar cane pulp 
Sugar raw 
Syrup, cane 
Syrup, maple 

Tea 

Tobacco: 
Cigars and cigarettes 

Homogenized 

Smoking 

Top Soil 

Trees: 

Sawed into lumber 

Vegetables: 
Candied sweet potatoes, frozen 

Canned 
Cooked 
French fried potatoes 
Oil, extracted from vegetables 

Soup, frozen 

Soybean meal 

Wool imported from a foreign country 

Wool tops and noils 
Wool waste (carded, spun, woven, or knitted) 

Wool yarn 

NOTE 1: Under 49 U.S.C. 13506(a)(6)(D), any listed fish or 
shellfish product that is not intended for human consumption 
is exempt . 

NOTE 2: Under 49 U.S.C. 13506(a)(6)(E), any listed live- 
stock feed, poultry feed, agricultural seeds, or plants that are 
transported to a site of agricultural production or to a business 
enterprise engaged in the sale to agricultural producers of 
goods used in agricultural production is exempt 

[53 FR 17707, May 18, 1988, as amended at 62 FR 15421, Apr. 
1, 1997] 

§372.117 Motor transportation of passengers 
incidental to transportation by aircraft. 

(a) Passengers having an immediately prior or 
subsequent movement by air. The transportation of 
passengers by motor vehicle is transportation incidental 
to transportation by aircraft provided (1) that it is con- 
fined to the transportation of passengers who have had 
or will have an immediately prior or immediately sub- 
sequent movement by air and (2) that the zone within 
which motor transportation is incidental to transporta- 
tion by aircraft, except as it may be individually deter- 
mined as provided in paragraph (c) of this section, shall 
not exceed in size the area encompassed by a 25-mile 
radius of the boundary of the airport at which the 
passengers arrive or depart and by the boundaries of the 
commercial zones (as defined by the Secretary) of any 
municipalities any part of whose commercial zones falls 
within the 25-mile radius of the pertinent airport. 

(b) Substituted motor-for-air transportation due 
to emergency conditions. Transportation of passen- 

gers by motor vehicle is transportation incidental to 

transportation by aircraft if it constitutes substituted 

motor-for-air service performed at the expense of the air 

carrier in emergency situations arising from the inabil- 

ity of the air carrier to perform air transportation due to 

adverse weather conditions, equipment failure, or other 

causes beyond the control of the air carrier. 

(c) Individual determination of exempt zones. 

Upon its own motion or upon petition filed by any 

interested person, the Secretary may in an appropriate 

proceeding, determine whether the area within which 

the transportation by motor vehicle of passengers hav- 

ing an immediately prior or subsequent movement by 

air must be performed, in order to come within the 

provisions of paragraph (a) of this section, should be 

individually determined with respect to any particular 

airport or city served by an airport, and whether there 

should be established therefor appropriate boundaries 

differing in extent from this defined in paragraph (a)(2) 

of this section. 
(d) Exempt zones and operations — (1) Dulles 

and Baltimore-Washington International 
Airports. The transportation by motor vehicle, in in- 
terstate or foreign commerce, of passengers, having an 
immediately prior or subsequent movement by air, be- 
tween Dulles International Airport, near Chantilly, Va., 

and Baltimore-Washington International Airport, near 
Baltimore, Md., is partially exempt from regulation 
under 49 U.S.C. 13506(a)(8)(A). 

(2) Savannah, Ga., Airport. The transportation by 
motor vehicle, in interstate or foreign commerce, of 

passengers, having an immediately prior or subsequent 
movement by air, between Savannah, Ga., Airport and 

all points on Hilton Head Island, SC, is partially exempt 
from regulation under 49 U.S.C. 13506(a)(8)(A). 

(3) Chicago O’Hare International Airport (Chi- 
cago, Ill.). The transportation by motor vehicle, in 
interstate or foreign commerce, of passengers, having 
an immediately prior or subsequent movement by air, 
between O’Hare International Airport, at Chicago, II1., 
on the one hand, and, on the other, points in Indiana on 
and north of U.S. Highway 30 and on and west of 
Indiana Highway 49, is partially exempt from regula- 
tion under 49 U.S.C. 13506(a)(8)(A). 

[82 FR 20036, Dec. 20, 1967, as amended at 37 FR 5252, Mar. 11, 
1972; 42 FR 10003, Feb. 18, 1977; 42 FR 15705; Mar. 23, 1977: 
62 FR 15421, Apr. 1, 1997; 78 FR 58478, Sept. 24, 2013] 

Subpart B—Commercial Zones 
SOURCE: 41 FR 56653, Dec. 29, 1976, unless otherwise 
noted. Redesignated at 61 FR 54708, Oct. 21, 1996. 

§372.201 Albany, NY. 
The zone adjacent to, and commercially a part of 

Albany, N.Y., within which transportation by motor ve- 
hicle, in interstate or foreign commerce, not under com- 
mon control, management, or arrangement for a 
continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulations 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Albany, N.Y., itself. 
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(b) All points within a line drawn eight miles beyond 
the municipal limits of Albany. 

(c) All points in that area more than eight miles 
beyond the municipal limits of Albany bounded by a line 
as follows: Beginning at that point on the western 
boundary of Cohoes, N.Y., where it crosses the line 
described in paragraph (b) of this section, thence along 
the western and northern boundary of Cohoes to the 
Mohawk River thence along such river to the northern 
boundary of the Town of Waterford thence along the 
northern and eastern boundaries of the Town of 
Waterford to the northern boundary of the City of Troy 
(all of which city is included under the next provision). 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Albany or any other municipality included 
under the terms of paragraph (d) of this section. 

fo FR a Dec. 29, 1976, as amended at 62 FR 15422, Apr. 
, 1997 

§372.203 Beaumont, TX. 

The zone adjacent to, and commercially a part of 
Beaumont, Tex., within which transportation by motor 
vehicle in interstate or foreign commerce, not under 
common control, management, or arrangement for a 
continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Beaumont, Tex., itself; 
(b) All points within a line drawn 8 miles beyond the 

municipal limits of Beaumont; 
(c) All points in Jefferson County and Orange County, 

Tex:: 
(d) All of any municipality any part of which is within 

the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Beaumont or by any other municipality in- 
cluded under the terms of paragraph (d) of this section. 

[41 FR 56653, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 
1, 1997] 

§372.205 Charleston, S.C. 

The zone adjacent to, and commercially a part of 

Charleston, S.C., within which transportation by motor 

vehicle in interstate or foreign commerce, not under 

common control, management, or arrangement for a 

continuous carriage or shipment to or from a point 

beyond such zone, is partially exempt from regulation 

under 49 U.S.C. 13506(b)(1) includes and is comprised 

of all points as follows: 

(a) The municipality of Charleston, S.C., itself; 

(b) All points within a line drawn 6 miles beyond the 

municipal limits of Charleston; 

(c) Those points in Charleston County, S.C., which are 

not within the areas described in paragraph (b) of this 

section; and those points in Berkley County, S.C., which 

are not within the areas described in paragraph (b) of 

§372.209 

this section, and which are west of South Carolina 
Highway 41; and all points in Dorchester County, SC. 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Charleston or by any other municipality in- 
cluded under the terms of paragraph (d) of this section. 

[41 FR 56653, Dec. 29, 1976, as amended at 46 FR 28658, May 
28, 1981; 62 FR 15422, Apr. 1, 1997] 

§372.207 Charleston, WV. 

The zone adjacent to, and commercially a part of 
Charleston, W. Va., within which transportation by mo- 
tor vehicle in interstate or foreign commerce, not under 
common control, management, or arrangement for a 

continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Charleston, W. Va., itself; 
(b) All points within a line drawn 6 miles beyond the 

municipal limits of Charleston; 
(c) Those points in Kanawha County, W. Va., which 

are not within the area described in paragraph (b) of 
this section; and those points in Putnam County, W. Va., 
south of West Virginia Highway 34; 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Charleston or by any other municipality in- 
cluded under the terms of paragraph (d) of this section. 

[41 FR 56653, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 
1, 1997] 

§372.209 Lake Charles, LA. 

The zone adjacent to, and commercially a part of Lake 
Charles, La., within which transportation by motor ve- 
hicle in interstate or foreign commerce, not under com- 
mon control, management, or arrangement for a 
continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Lake Charles, La., itself; 
(b) All points within a line drawn 6 miles beyond the 

municipal limits of Lake Charles; 
(c) Those points in Calcasieu Parish, La., which are 

not within the area described in paragraph (b) of this 
section; and which are east of Louisiana Highway 27 
(western section); 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Lake Charles or by any other municipality 
included under the terms of paragraph (d) of this 

section. 
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[41 FR 56653, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 

1, 1997] 

§372.211 Pittsburgh, PA. 

The zone adjacent to, and commercially a part of 
Pittsburgh within which transportation by motor ve- 
hicle in interstate or foreign commerce, not under com- 
mon control, management, or arrangement for a 
continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Pittsburgh, Pa., itself; 
(b) All points within a line drawn 15 miles beyond the 

municipal limits of Pittsburgh; 
(c) Those points in Allegheny County, Pa., which are 

not within the area described in paragraph (b) of this 
section; 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Pittsburgh or by any other municipality in- 
cluded under the terms of paragraph (d) of this section. 

[41 FR 56654, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 
1, 1997; 78 FR 58478, Sept. 24, 2013] 

§372.213 Pueblo, CO. 

The zone adjacent to, and commercially a part of 
Pueblo, Colo., within which transportation by motor 
vehicle in interstate or foreign commerce, not under 
common control, management, or arrangement for a 

continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulations 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Pueblo, Colo., itself; 
(b) All points within a line drawn 6 miles beyond the 

municipal limits of Pueblo; 
(c) Those points in Pueblo County, Colo., which are not 

within the area described in paragraph (b) of this sec- 
tion; 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Pueblo or by any other municipality included 
under the terms of paragraph (d) of this section. 

[41 FR 56654, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 
1, 1997; 78 FR 58478, Sept. 24, 2013] 

§372.215 Ravenswood, WV. 

The zone adjacent to, and commercially a part of 
Ravenswood, W. Va., within which transportation by 
motor vehicle in interstate or foreign commerce, not 
under common control, management, or arrangement 
for a continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Ravenswood, W. Va., itself; 

(b) All points within a line drawn 4 miles beyond the 

municipal limits of Ravenswood; 

(c) Those points in Jackson County, W. Va., which are 

not within the area described in paragraph (b) of this 

section, and which are north of U.S. Highway 33; 

(d) All of any municipality any part of which is within 

the limits of the combined areas defined in paragraphs 

(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 

surrounded except for a water boundary, by the munici- 

pality of Ravenswood or by any other municipality in- 

cluded under the terms of paragraph (d) of this section. 

[41 FR 56654, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 

1, 1997] 

§372.217 Seattle, WA. 

The zone adjacent to, and commercially a part of 
Seattle, Wash., within which transportation by motor 
vehicle in interstate or foreign commerce, not under 
common control, management, or arrangement for a 

continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Seattle, Wash., itself; 
(b) All points within a line drawn 15 miles beyond the 

municipal limits of Seattle; 

(c) Those points in King County, Wash., which are not 
within the area described in paragraph (b) of this sec- 
tion, and which are west of a line beginning at the 
intersection of the line described in paragraph (b) of this 
section and Washington Highway 18, thence northerly 
along Washington Highway 18 to junction of Interstate 
Highway 90, thence westerly along Interstate Highway 
90 to junction Washington Highway 203, thence north- 
erly along Washington Highway 203 to the King County 
line; and those points in Snohomish County, Wash., 

which are not within the area described in paragraph (b) 
of this section and which are west of Washington High- 
way 9; and those points in Kitsap County, Wash., which 
are not within the area described in paragraph (b) of 
this section lying within the area bounded by a line 
beginning at the intersection of the line described in 
paragraph (b) of this section and Washington Highway 
3 to the boundary of Olympic View Industrial Park/ 
Bremerton-Kitsap County Airport, thence westerly, 
southerly, easterly, and northerly along the boundary of 
Olympic View Industrial Park/ Bremerton-Kitsap 
County Airport to its juncture with Washington High- 
way 3 to its intersection with the line described in 
paragraph (b) of this section. 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Seattle or by any other municipality included 
under the terms of paragraph (d) of this section. 
[41 FR 56654, Dec. 29, 1976, as amended at 46 FR 25314. Ma 6, 1981; 62 FR 15422, Apr. 1, 1997] cn 
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§372.219 Washington, D.C. 

The zone adjacent to, and commercially a part of 
Washington, D.C., within which transportation by mo- 
tor vehicle in interstate or foreign commerce, not under 
common control, management, or arrangement for a 
continuous carriage or shipment to or from a point 
beyond such zone, is partially exempt from regulation 
under 49 U.S.C. 13506(b)(1) includes and is comprised 
of all points as follows: 

(a) The municipality of Washington, D.C., itself: 
(b) All points within a line drawn 15 miles beyond the 

municipal limits of Washington, D.C. 
(c) All points in Fairfax and Loudoun Counties, VA, 

and all points in Prince William County, VA, including 
the City of Manassas, VA, and the City of Manassas 
Park, VA.; 

(d) All of any municipality any part of which is within 
the limits of the combined areas defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Washington, D.C., or by any other municipality 
included under the terms of paragraph (d) of this 
section. 

[41 FR 56654, Dec. 29, 1976, as amended at 46 FR 56424, Nov. 
17, 1981; 62 FR 15422, Apr. 1, 1997] 

§372.221 Twin Cities. 

For the purpose of determining commercial zones, 
utilizing the general population-mileage formula as set 
forth in §372.241, each of the following combinations of 

cities shall be considered as a single municipality: 
(a) Having a population equal to the sum of their 

combined populations, and 
(b) Having boundaries comprised of their combined 

corporate limits, with the common portion thereof dis- 
regarded: 

(1) Bluefield, Va.-W. Va. 
(2) Bristol, Va.-Tenn. 
(3) Davenport, Iowa, and Rock Island and Moline, III. 

(4) Delmar, Del-Md. 
(5) Harrison, Ohio-West Harrison, Ind. 

(6) Junction City, Ark.-La. 
(7) Kansas City, Mo.-Kansas City, Kans. 

-(8) Minneapolis-St. Paul, Minn. 
(9) St. Louis, Mo.-East St. Louis, Ill. 
(10) Texarkana, Ark.-Tex. 
(11) Texhoma, Tex.-Okla. 
(12) Union City, Ind.-Ohio. 

[41 FR 56654, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 

1, 1997] 

§372.223 Consolidated governments. 

The zone adjacent to, and commercially a part of a 

consolidated government within which transportation 

by motor vehicle, in interstate or foreign commerce, not 

under common control, management, or arrangement 

for a continuous carriage or shipment to or from a point 

beyond the zone, is partially exempt from regulation 

under 49 U.S.C. 13506(b)(1) includes and is comprised 

of all points as follows: 

§372.227 

(a) All points within the boundaries of the consoli- 
dated government. 

(b) All points beyond the boundaries of the consoli- 
dated government which were at any time within the 
commercial zone of the formerly independent core 
municipality. 

(c) When the present population of the formerly inde- 
pendent core municipality is identifiable, all points be- 
yond the boundaries of the consolidated government 
which are within the territory determined by the most 
recent population-mileage formula measured from the 
limits of the formerly independent core municipality. 

(d) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the consoli- 
dated government or by any other municipality included 
under the terms of paragraphs (a), (b), or (c) of this 
section. 

[41 FR 56654, Dec. 29, 1976, as amended at 62 FR 15422, Apr. 
1997] 4) 

§372.225 Lexington-Fayette Urban County, KY. 

The zone adjacent to and commercially a part of 
Lexington-Fayette Urban County, Ky., within which 
transportation by motor vehicle, in interstate or foreign 
commerce, not under a common control, management, 

or arrangement for a continuous carriage or shipment to 

or from a point beyond the zone, is partially exempt 
from regulation under 49 U.S.C. 13506(b)(1) includes 
and is comprised of all points as follows: 

(a) Lexington-Fayette Urban County, Ky., itself. 
(b) All other municipalities and unincorporated areas 

within 5 miles of the intersection of U.S. Highway 27 
(Nicholasville Road) with the corporate boundary line 
between Jessamine County, Ky., and Lexington-Fayette 
Urban County, Ky. 

[39 FR 18769, May 30, 1974. Redesignated at 41 FR 56655, Dec. 
29, 1976. Further redesignated at 55 FR 42198, Oct. 18, 1990, as 
amended at 62 FR 15422, Apr. 1, 1997] 

§372.227 Syracuse, NY. 

The zone adjacent to, and commercially a part of 
Syracuse, N.Y., within which transportation by motor 
vehicle, in interstate or foreign commerce, not under 
common control, management, or arrangement for ship- 
ment to or from points beyond such zone, is partially 
exempt from regulation under 49 U.S.C. 13506(b)(1) 
includes and is comprised of all points as follows: 

(a) The municipality of Syracuse, N.Y., itself; 
(b) All points within a line drawn 10 miles beyond the 

municipal limits of Syracuse; 

(c) Those points in the towns of Van Buren and 
Lysander, Onondaga County, N.Y., which are not within 
the area described in paragraph (b) of this section, but 
which are within an area bounded by a line beginning at 
the intersection of new New York Highway 48 with the 
line described in (b) of this section, thence northwesterly 
along new New York Highway 48 to junction New York 
Highway 370, thence westerly along New York Highway 
370 to junction Emerick Road, thence northerly along 
Emerick Road to junction Dunham Road, thence north- 
erly along Dunham road to junction New York Highway 
192, thence easterly along New York Highway 192 to 
junction new New York Highway 48, thence northerly 
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§372.229 

along new New York Highway 48 to junction New York 

Highway 213, thence easterly along New York Highway 
213 to junction New York Highway 213A, thence east- 
erly along New York Highway 213A to junction New 
York Highway 37, thence southerly along New York 
Highway 37 to its intersection with the line in (b) above; 

(d) All of any municipality any part of which is within 
the limits of the combined area defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Syracuse or any other municipality included 
under the terms of paragraph (d) of this section. 

[42 FR 44816, Sept. 7, 1977. Redesignated at 55 FR 42198, Oct. 
18, 1990, as amended at 62 FR 15422, Apr. 1, 1997; 78 FR 58478, 
Sept. 24, 2013] 

§372.229 Spokane, WA. 

The zone adjacent to, and commercially a part of 
Spokane, WA, within which transportation by motor 
vehicle, in interstate or foreign commerce, not under 

control, management, or arrangement for shipment to 

or from points beyond such zone, is partially exempt 
from regulation under 49 U.S.C. 13506(b)(1) includes 
and is comprised of all points as follows: 

(a) The municipality of Spokane, WA, itself, 
(b) All points within a line drawn 8 miles beyond the 

municipal limits of Spokane; 
(c) All points within that area more than 8 miles 

beyond the municipal limits of Spokane bounded by a 
line as follows: From the intersection of the line de- 
scribed in (b) of this section and U.S. Highway 2, thence 
westerly along U.S. Highway 2 to junction Brooks Road, 
thence southerly along Brooks Road to junction Hallett 
Road, thence easterly along Hallett Road to its inter- 
section with the line described in (b) of this section; 

(d) All of any municipality any part of which is within 
the limits of the combined areas in paragraphs (b) and 
(c) of this section; and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Spokane or any other municipality included 
under the terms of paragraph (d) of this section. 

[45 FR 62085, Sept. 18, 1980. Redesignated and amended at 55 
FR 42198, Oct. 18, 1990; 62 FR 15422, Apr. 1, 1997; 78 FR 
58478, Sept. 24, 2013] 

§372.231 Tacoma, WA. 

The zone adjacent to, and commercially a part of 
Tacoma, WA, within which transportation by motor ve- 
hicle, in interstate or foreign commerce, not under com- 
mon control, management, or arrangement for 

shipment to or from points beyond such zone, is par- 
tially exempt from regulation under 49 U.S.C. 
13506(b)(1), includes and is comprised of all points as 
follows: 

(a) The municipality of Tacoma, WA, itself: 
(b) All points within a line drawn 8 miles beyond the 

municipal limits of Tacoma; 
(c) Those points in Pierce County, WA, which are not 

within the area described in paragraph (b) of this sec- 
tion, but which are on Washington Highway 162 begin- 
ning at its intersection with the line described in 

paragraph (b) of this section, extending to and including 

Orting, WA, and all points within the Orting commercial 

zone. 
(d) All of any municipality any part of which is within 

the limits of the combined area defined in paragraphs 

(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 

surrounded except for a water boundary, by the munici- 

pality of Tacoma or any other municipality included 

under the terms of paragraph (d) of this section. 

[45 FR 66460, Oct. 7, 1980. Redesignated at 55 FR 42198, Oct. 

18, 1990, as amended at 62 FR 15422, Apr. 1, 1997; 78 FR 58478, 
Sept. 24, 2013] 

§372.233 Chicago, IL. 

The zone adjacent to, and commercially a part of 
Chicago, IL, within which transportation by motor ve- 
hicle, in interstate or foreign commerce, not under com- 
mon control, management, or arrangement for a 

shipment to or from such zone, is partially exempt from 
regulation under 49 U.S.C. 13506(b)(1), includes and is 
comprised of all points as follows: 

(a) The municipality of Chicago, IL, itself; 
(b) All points within a line drawn 20 miles beyond the 

municipal limits of Chicago; 

(c) All points in Lake County, IL. 
(d) All of any municipality any part of which is within 

the limits of the combined area defined in paragraphs 
(b) and (c) of this section, and 

(e) All of any municipality wholly surrounded, or so 
surrounded except for a water boundary, by the munici- 
pality of Chicago or any other municipality included 
under the terms of paragraph (d) of this section. 

[46 FR 11286, Feb. 6, 1981. Redesignated at 55 FR 42198, Oct. 
18, 1990, as amended at 62 FR 15422, Apr. 1, 1997; 78 FR 58479, 
Sept. 24, 2013] 

§372.235 New York, NY. 

The zone adjacent to, and commercially a part of, New 
York, NY., within which transportation by motor ve- 
hicle, in interstate or foreign commerce, not under com- 
mon control, management, or arrangement for 
shipment to or from points beyond such zone is partially 
exempt from regulation under 49 U.S.C. 13506(b)(1), 

includes and is comprised of all points as follows: 
(a) The municipality of New York, NY, itself: 
(b) All points within a line drawn 20 miles beyond the 

municipal limits of New York, NY; 

(c) All points in Morris County, NJ; 
(d) All of any municipality any part of which is within 

the limits of the combined areas defined in paragraphs 
(b) and (c); and 

(e) All of any municipality wholly surrounded, or so 
surrounded except by a water boundary, by the munici- 
pality of New York or by any other municipality included 
under the terms of paragraph (d) of this section. 
[50 FR 34478, Aug. 26, 1985. Redesignated at 55 FR 42198, Oct. 
18, 1990, as amended at 62 FR 15422, Apr. 1, 1997] 
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§372.237 Cameron, Hidalgo, Starr, and Willacy 
Counties, TX. 

(a) Transportation within a zone comprised of Cam- 
eron, Hidalgo, Starr, and Willacy Counties, TX, by mo- 
tor carriers of property, in interstate or foreign 
commerce, not under common control, management, or 
arrangement for shipment to or from points beyond 
such zone, is partially exempt from regulation under 49 
U.S.C. 13506(b)(1). 

(b) To the extent that commercial zones of municipali- 
ties within the four counties (as determined under §372. 
241) extend beyond the boundaries of this four-county 
zone, the areas of such commercial zones shall be con- 
sidered to be part of the zone and partially exempt from 
regulation under 49 U.S.C. 13506(b)(1). 

[51 FR 1815, Jan. 15, 1986. Redesignated at 55 FR 42198, Oct. 
18, 1990, as amended at 62 FR 15422, Apr. 1, 1997] 

§372.239 Definitions. 

For the purposes of this part, the following terms are 
defined: 

(a) Municipality— means any city, town, village, or 
borough which has been created by special legislative 
act or which has been, otherwise, individually incorpo- 
rated or chartered pursuant to general State laws, or 
which is recognized as such, under the Constitution or 
by the laws of the State in which located, and which has 
a local government. It does not include a town of the 
township or New England type. 

(b) Contiguous municipalities— means munici- 
palities, as defined in paragraph (a) of this section, 
which have at some point a common municipal or cor- 
porate boundary. 

(c) Unincorporated area— means any area not 
within the corporate or municipal boundaries of any 
municipality as defined in paragraph (a) of this section. 

[32 FR 20048, Dec. 20, 1967] 

§372.241 Commercial zones determined 
generally, with exceptions. 

The commercial zone of each municipality in the 
United States, with the exceptions indicated in the note 
at the end of this section, within which the transporta- 
tion of passengers or property, in interstate or foreign 

commerce, when not under a common control, manage- 

ment, or arrangement for a continuous carriage or ship- 

ment to or from a point without such zone, is exempt 

from all provisions of 49 U.S.C. subtitle IV, part B shall 

be deemed to consist of: 

(a) The municipality itself, hereinafter called the base 

municipality; 

(b) All municipalities which are contiguous to the base 

municipality; 

(c) All other municipalities and all unincorporated 

areas within the United States which are adjacent to 

the base municipality as follows: 

(1) When the base municipality has a population less 

than 2,500 all unincorporated areas within 3 miles of its 

corporate limits and all of any other municipality any 

part of which is within 3 miles of the corporate limits of 

the base municipality, 

§372.243 

(2) When the base municipality has a population of 
2,500 but less than 25,000 all unincorporated areas 
within 4 miles of its corporate limits and all of any other 
municipality any part of which is within 4 miles of the 
corporate limits of the base municipality. 

(3) When the base municipality has a population of 
25,000 but less than 100,000 all unincorporated areas 

within 6 miles of its corporate limits and all of any other 
municipality any part of which is within 6 miles of the 
corporate limits of the base municipality, and 

(4) When the base municipality has a population of 
100,000 but less than 200,000 all unincorporated areas 
within 8 miles of its corporate limits and all of any other 
municipality any part of which is within 8 miles of the 
corporate limits of the base municipality. 

(5) When the base municipality has a population of 
200,000 but less than 500,000 all unincorporated areas 

within 10 miles of its corporate limits and all of any 
other municipality any part of which is within 10 miles 
of the corporate limits of the base municipality. 

(6) When the base municipality has a population of 
500,000 but less than 1 million, all unincorporated ar- 
eas within 15 miles of its corporate limits and all of any 
other municipality any part of which is within 15 miles 
of the corporate limits of the base municipality. 

(7) When the base municipality has a population of 1 
million or more, all unincorporated areas within 20 
miles of its corporate limits and all of any other munici- 
pality any part of which is within 20 miles of the cor- 
porate limits of the base municipality, and 

(d) All municipalities wholly surrounded, or so sur- 
rounded except for a water boundary, by the base mu- 
nicipality, by any municipality contiguous thereto, or by 
any municipality adjacent thereto which is included in 
the commercial zone of such base municipality under 
the provisions of paragraph (c) of this section. 
NOTE: Except: Municipalities the commercial zones 

of which have been or are hereafter individually or 
specially determined. 

[32 FR 20048, Dec. 20, 1967, as amended at 34 FR 9870, June 
26, 1969; 34 FR 15482, Oct. 4, 1969; 41 FR 56655, Dec. 29, 1976; 
62 FR 15422, Apr. 1, 1997] 

§372.243 Controlling distances and population 
data. 

In the application of §372.241: 

(a) Air-line distances or mileages about corporate lim- 
its of municipalities shall be used. 

(b) The population of any municipality shall be 
deemed to be the highest figure shown for that munici- 
pality in any decennial census since (and including) the 
1940 decennial census. 

(c) Contraction of municipal boundaries will not alter 
the size of commercial zones. 

[32 FR 20040, Dec. 20, 1967, as amended at 37 FR 15701, Aug. 
4, 1972; 50 FR 10233, Mar. 14, 1985; 62 FR 15422, Apr. 1, 1997] 
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Subpart C—Terminal Areas 

SOURCE: 32 FR 20049, Dec. 20, 1967, unless otherwise 

noted. Redesignated at 61 FR 54708, Oct. 21, 1996. 

§372.300 Distances and population data. 

In the application of this subpart, distances and popu- 
lation data shall be determined in the same manner as 
provided in 49 CFR 372.243. See also definitions in 49 

CER 372.239: 

[62 FR 15422, Apr. 1, 1997] 

§372.301 Terminal areas of motor carriers and 
freight forwarders at municipalities served. 

The terminal area within the meaning of 49 U.S.C. 
13503 of any motor carrier of property or freight for- 
warder subject to 49 U.S.C. subtitle IV, part B at any 
municipality authorized to be served by such motor 
carrier of property or motor carrier of passengers in the 
transportation of express or freight forwarder, within 
which transportation by motor carrier in the perfor- 
mance of transfer, collection, or delivery services may be 
performed by, or for, such motor carrier of property or 
freight forwarder without compliance with the provi- 
sions of 49 U.S.C. subtitle IV, part B consists of and 
includes all points or places which are: 

(a) Within the commercial zone, as defined by the 
Secretary, of that municipality, and 

(b) Not beyond the limits of the operating authority of 
such motor carrier of property or freight forwarder. 

[62 FR 15422, Apr. 1, 1997] 

§372.303 Terminal areas of motor carriers and 

freight forwarders at unincorporated 
communities served. 

The terminal areas within the meaning of 49 U.S.C. 
13503 of any motor carrier of property or freight for- 
warder subject to 49 U.S.C. subtitle IV, part B, at any 
unincorporated community having a post office of the 
same name which is authorized to be served by such 
motor carrier of property or motor carrier of passengers 
in the transportation of express or freight forwarder, 
within which transportation by motor vehicle in the 
performance of transfer, collection, or delivery services 
may be performed by, or for, such motor carrier of prop- 
erty or freight forwarder without compliance with the 
provisions of 49 U.S.C. subtitle IV, part B, consists of: 

(a) All points in the United States which are located 
within the limits of the operating authority of the motor 
carrier of property or freight forwarder involved, and 
within 3 miles of the post office at such authorized 
unincorporated point if it has a population less than 
2,500, within 4 miles if it has a population of 2,500 but 
less than 25,000, or within 6 miles if it has a population 
of 25,000 or more; 

(b) All of any municipality any part of which is in- 
cluded under paragraph (a) of this section; and 

(c) Any municipality wholly surrounded by any mu- 
nicipality included under paragaph (b) of this section, or 
so wholly surrounded except for a water boundary. 
[32 FR 20049, Dec. 20, 1967, as amended at 41 FR 56655, Dec. 29, 1976; 51 FR 44297, Dec. 9, 1986; 62 FR 15423, Apr. 1, 1997: FR 61818, Oct. 2, 2002 ] ee 
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PART 373—RECEIPTS AND BILLS 
Subpart A—Motor Carrier Receipts and Bills 

Sec. 

373.101 Motor Carrier bills of lading. 
373.103 Expense bills. 

373.105 Low value packages. 

Subpart B—Freight Forwarders; Bills of Lading 
373.201 Bills of lading for freight forwarders. 

Authority: 49 U.S.C. 13301, 13531 and 14706; and 49 CFR 1.87. 

Subpart A—Motor Carrier Receipts 
and Bills 

SOURCE: 55 FR 11198, Mar. 27, 1990, unless otherwise noted. 
Redesignated at 61 FR 54708, Oct. 21, 1996. 

§373.101 Motor carrier bills of lading. 

Every motor common carrier shall issue a receipt or 
bill of lading for property tendered for transportation in 
interstate or foreign commerce containing the following 
information: 

(a) Names of consignor and consignee. 
(b) Origin and destination points. 
(c) Number of packages. 
(d) Description of freight. 
(e) Weight, volume, or measurement of freight (if 

applicable to the rating of the freight). 
The carrier shall keep a record of this information as 

prescribed in 49 CFR part 379. 

[55 FR 11198, Mar. 27, 1990, as amended at 56 FR 30874, July 
8, 1991; 62 FR 15423, Apr. 1, 1997] 

§373.103 Expense bills. 

(a) Property. 
Every motor common carrier shall issue a freight or 

expense bill for each shipment transported containing 
the following information: 

(1) Names of consignor and consignee (except on a 
reconsigned shipment, not the name of the original 

consignor). 
(2) Date of shipment. 
(3) Origin and destination points (except on a 

reconsigned shipment, not the original shipping point 
unless the final consignee pays the charges from that 

point). 
(4) Number of packages. 
(5) Description of freight. 
(6) Weight, volume, or measurement of freight (if 

applicable to the rating of the freight). 

(7) Exact rate(s) assessed. 
(8) Total charges due, including the nature and 

amount of any charges for special service and the points 

at which such service was rendered. 

(9) Route of movement and name of each carrier 

participating in the transportation. 

(10) Transfer point(s) through which shipment 

moved. 
(11) Address where remittance must be made or ad- 

dress of bill issuer’s principal place of business. 

The shipper or receiver owing the charges shall be 

given the original freight or expense bill and the carrier 

§373.201 

shall keep a copy as prescribed at 49 CFR part 379. If 
the bill is electronically transmitted (when agreed to by 
the carrier and payor), a receipted copy shall be given to 
the payor upon payment. 

(b) Charter service. Every motor passenger common 
carrier providing charter service shall issue an expense 
bill containing the following information: 

(1) Serial number, consisting of one of a series of 
consecutive numbers assigned in advance and im- 
printed on the bill. 

(2) Name of carrier. 
(3) Names of payor and organization, if any, for which 

transportation is performed. 
(4) Date(s) transportation was performed. 
(5) Origin, destination, and general routing of trip. 
(6) Identification and seating capacity of each vehicle 

used. 

(7) Number of persons transported. 
(8) Mileage upon which charges are based, including 

any deadhead mileage, separately noted. 
(9) Applicable rates per mile, hour, day, or other unit. 
(10) Itemized charges for transportation, including 

special services and fees. 
(11) Total charges assessed and collected. 
The carrier shall keep a copy of all expense bills 

issued for the period prescribed at 49 CFR part 379. If 
any expense bill is spoiled, voided, or unused for any 
reason, a copy or written record of its disposition shall 
be retained for a like period. 

[55 FR 11198, Mar. 27, 1990, as amended at 59 FR 2303, Jan. 14, 
1994; 61 FR 19860, May 3, 1996; 62 FR 15423, Apr. 1, 1997] 

§373.105 Low value packages. 

The carrier and shipper may elect to waive the above 
provisions and use a more streamlined recordkeeping or 
documentation system for distribution of “low value” 
packages. This includes the option of shipping such 
packages under the provisions of 49 U.S.C. 14706(c). 
The shipper is responsible ultimately for determining 
which packages should be designated as low value. A 
useful guideline for this determination is an invoice 
value less than or equal to the costs of preparing a loss 
or damage claim. 

[55 FR 11198, Mar. 27, 1990. Redesignated at 61 FR 54708, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

Subpart B—Freight Forwarders; 
Bills of Lading 

§373.201 Receipts and bills of lading for freight 
forwarders 

Each freight forwarder must issue the shipper a re- 
ceipt or through bill of lading, covering transportation 
from origin to ultimate destination, on each shipment 
for which it arranges transportation in interstate 
commerce. Where a motor carrier receives freight at the 
origin and issues a receipt therefor on its form with a 
notation showing the freight forwarder’s name, then the 
freight forwarder, upon receiving the shipment at the 
“on line” or consolidating station, must issue a receipt or 
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through bill of lading on its form as of the date the 
carrier receives the shipment. 

[55 FR 11201, Mar. 27, 1990. Redesignated at 61 FR 54708, Oct. 
21, 1996; 74 FR 15394 April 6, 2009.] 
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PART 374—PASSENGER CARRIER 
REGULATIONS 

Subpart A—Discrimination in Operations of Interstate 
Motor Common Carriers of Passengers 

Sec. 

374.101 Discrimination prohibited. 
374.103 Notice to be printed on tickets. 
374.105 Discrimination in terminal facilities. 
374.107 Notice to be posted at terminal facilities. 
374.109 — Carriers not relieved of existing obligations. 
374.111 Reports of interference with regulations. 
374.113 Definitions. 

Subpart B—Limitation of Smoking on Interstate Passenger 
Carrier Vehicles 

Prohibition against smoking on interstate 
passenger-carrying motor vehicles. 

Subpart C—Adequacy of Intercity Motor Common Carrier 
Passenger Service 

374.201 

374.301 Applicability. 
374.303 Definitions. 

374.305 Ticketing and information. 
374.307 Baggage service. 

374.309 Terminal facilities. 

374.311 Service responsibility. 
374.313 Equipment. 

374.315 Transportation of passengers with disabilities. 
374.317 — Identification-bus and driver. 
374.319 Relief from provisions. 

Subpart D—Notice of and Procedures for Baggage Excess 
Value Declaration 

374.401 Minimum permissible limitations for baggage liability. 
374.403 Notice of passenger’s ability to declare excess 

value on baggage. 

374.405 Baggage excess value declaration procedures. 

Subpart E—Incidental Charter Rights 

374.501 Applicability. 
374.503 Authority. 
374.505 Exceptions. 

Authority: 49 U.S.C. 13301 and 14101; and 49 CFR 1.87. 

Subpart A—Discrimination in 
Operations of Interstate Motor 
Common Carriers of Passengers 

SOURCE: 36 FR 1338, Jan. 28, 1971, unless otherwise noted. 
Redesignated at 61 FR 54709. Oct. 21, 1996. 

§374.101 Discrimination prohibited. 

No motor common carrier of passengers subject to 49 

U.S.C. subtitle IV, part B shall operate a motor vehicle 

in interstate or foreign commerce on which the seating 

of passengers is based upon race, color, creed, or na- 

tional origin. 

[36 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 

21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.103 Notice to be printed on tickets. 

Every motor common carrier of passengers subject to 

49 U.S.C. subtitle IV, part B shall cause to be printed on 

every ticket sold by it for transportation on any vehicle 

operated in interstate or foreign commerce a plainly 

legible notice as follows: “Seating aboard vehicles oper- 

§374.111 

ated in interstate or foreign commerce is without regard 
to race, color, creed, or national origin.” 

NOTE: The following interpretation of the provisions of 
§374.103 (formerly §1055.2) appears at 27 FR 230, Jan. 9, 1962: 

The words, “Seating aboard vehicles operated in in- 
terstate or foreign commerce is without regard to race, 
color, creed, or national origin”, should appear on the 
face of every ticket coming within the purview of the 
section. If the ticket is in parts or consists of additional 
elements, such as coupons, identification stubs, or 
checks, it shall be sufficient for the purposes of §374.103 
that the notice appear only once on the ticket and be 
placed on the face of that portion of the ticket which is 
held by the passenger. 

[36 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.105 Discrimination in terminal facilities. 

No motor common carrier of passengers subject to 49 
U.S.C. subtitle IV, part B shall in the operation of 
vehicles in interstate or foreign commerce provide, 
maintain arrangements for, utilize, make available, ad- 
here to any understanding for the availability of, or 
follow any practice which includes the availability of, 
any terminal facilities which are so operated, arranged, 
or maintained as to involve any separation of any por- 
tion thereof, or in the use thereof on the basis of race, 
color, creed, or national origin. 

[36 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.107 Notice to be posted at terminal 
facilities. 

No motor common carrier of passengers subject to 49 
U.S.C. subtitle IV, part B shall in the operation of 
vehicles in interstate or foreign commerce utilize any 
terminal facility in which there is not conspicuously 
displayed and maintained so as to be readily visible to 
the public a plainly legible sign or placard containing 
the full text of these regulations. Such sign or placard 
shall be captioned: “Public Notice: Regulations Appli- 
cable to Vehicles and Terminal Facilities of Interstate 
Motor Common Carriers of Passengers, by order of the 
Secretary, U.S. Department of Transportation.” 

[36 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.109 Carriers not relieved of existing 
obligations. 

Nothing in this regulation shall be construed to re- 

lieve any interstate motor common carrier of passengers 
subject to 49 U.S.C. Subtitle IV, part B of any of its 
obligations under the Interstate Commerce Act or its 
certificate(s) of public convenience and necessity. 

[36 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.111 Reports of interference with 
regulations. 

Every motor common carrier of passengers subject to 
49 U.S.C. subtitle IV, part B operating vehicles in in- 
terstate or foreign commerce shall report to the Secre- 
tary, within fifteen (15) days of its occurrence, any 
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§374.113 

interference by any person, municipality, county, parish, 

State, or body politic with its observance of the require- 

ments of these regulations in this part. Such report 

shall include a statement of the action that such carrier 
may have taken to eliminate any such interference. 

[36 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.113 Definitions. 

For the purpose of these regulations the following 
terms and phrases are defined: 

(a) Terminal facilities. As used in these regulations 
the term “terminal facilities” means all facilities, includ- 
ing waiting room, rest room, eating, drinking, and ticket 
sales facilities which a motor common carrier makes 
available to passengers of a motor vehicle operated in 
interstate or foreign commerce as a regular part of their 
transportation. 

(b) Separation. As used in §374.105, the term “sepa- 
ration” includes, among other things, the display of any 
sign indicating that any portion of the terminal facilities 
are separated, allocated, restricted, provided, available, 
used, or otherwise distinguished on the basis of race, 

color, creed, or national origin. 

[86 FR 1338, Jan. 28, 1971. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

Subpart B—Limitation of Smoking 
on Interstate Passenger Carrier 

Vehicles 

§374.201 Prohibition against smoking on 
interstate passenger-carrying motor vehicles. 

(a) All motor common carriers of passengers subject to 
49 U.S.C. subtitle IV, part B, shall prohibit smoking 
(including the carrying of lit cigars, cigarettes, and 
pipes) on vehicles transporting passengers in scheduled 
or special service in interstate commerce. 

(b) Each carrier shall take such action as is necessary 
to ensure that smoking by passengers, drivers, and 
other employees is not permitted in violation of this 
section. This shall include making appropriate an- 
nouncements to passengers, the posting of the interna- 
tional no-smoking symbol, and the posting of signs in all 
vehicles transporting passengers in letters in sharp 
color contrast to the background, and of such size, 
shape, and color as to be readily legible. Such signs and 
symbols shall be kept and maintained in such a manner 
as to remain legible and shall indicate that smoking is 
prohibited by Federal regulation. 

(c) The provisions of paragraph (a) of this section shall 
not apply to charter operations as defined in §374.503 of 
this part. 

[56 FR 1745, Jan. 17, 1991. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

Subpart C—Adequacy of Intercity 

Motor Common Carrier Passenger 

Service 

§374.301 Applicability. 

These rules govern only motor passenger common 

carriers conducting regular-route operations. 

§374.303 Definitions. 

(a) Carrier means a motor passenger common 

carrier. 
(b) Bus means a passenger-carrying vehicle, regard- 

less of design or seating capacity, used in a carrier’s 

authorized operations. 
(c) Facility means any structure provided by or for a 

carrier at or near which buses pick up or discharge 

passengers. 
(d) Terminal means a facility operated or used by a 

carrier chiefly to furnish passengers transportation ser- 

vices and accommodations. 
(e) Station means a facility, other than a terminal, 

operated by or for a carrier to accommodate passengers. 
(f) Service means passenger transportation by bus 

over regular routes. 
(g) Commuter service means passenger transporta- 

tion wholly between points not more than 100 airline 
miles apart and not involving through-bus, connecting, 
or interline services to or from points beyond 100 airline 
miles. The usual characteristics of commuter service 
include reduced fare, multiple-ride, and commutation 

tickets, and peak morning and evening operations. 
(h) Baggage means property a passenger takes with 

him for his personal use or convenience. 
(i) Restroommeans a room*in a bus or terminal 

equipped with a toilet, washbowl, soap or a reasonable 
alternative, mirror, wastebasket, and toilet paper. 

[55 FR 11199, Mar. 27, 1990, as amended at 68 FR 56198, Sept. 
30, 2003; 74 FR 2901, Jan. 16, 2009] 

§374.305 Ticketing and information. 

(a) Information service(1) During business hours at 
each terminal or station, information shall be provided 
as to schedules, tickets, fares, baggage, and other car- 
rier services. 

(2) Carrier agents and personnel who sell or offer to 
sell tickets, or who provide information concerning tick- 
ets and carrier services, shall be competent and ad- 
equately informed. 

(b) Telephone information service. Every facility 
where tickets are sold shall provide telephonic informa- 
tion to the traveling public, including current bus sched- 
ules and fare information, when open for ticket sales. 

(c) Schedules. Printed, regular-route schedules shall 
be provided to the traveling public at all facilities where 
tickets for such services are sold. Each schedule shall 
show the points along the carrier’s route(s) where facili- 
ties are located or where the bus trips originate or 
terminate, and each schedule shall indicate the arrival 
or departure time for each such point. 
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(d) Ticket refunds. Each carrier shall refund unused 
tickets upon request, consistent with its governing tar- 
iff, at each place where tickets are sold, within 30 days 
after the request. 

(e) Announcements. No scheduled bus (except in 
commuter service) shall depart from a terminal or sta- 
tion until a public announcement of the departure and 
boarding point has been given. The announcement shall 
be given at least 5 minutes before the initial departure 
and before departures from points where the bus is 
scheduled to stop for more than 5 minutes. 

§374.307 Baggage service. 

(a) Checking procedures. (1) Carriers shall issue 
receipts, which may be in the form of preprinted tickets, 
for all checked services baggage. 

(2)G) If baggage checking service is not provided at 
the side of the bus, all baggage checked at a baggage 
checking counter at least 30 minutes but not more than 
1 hour before departure shall be transported on the 
same schedule as the ticketed passenger. 

(ii) If baggage checking service is provided at the side 
of the bus, passengers checking baggage at the baggage 
checking counter less than 30 minutes before the sched- 
uled departure shall be notified that their baggage may 
not travel on the same schedule. Such baggage must 
then be placed on the next available bus to its 
destination. All baggage checked at the side of the bus 
during boarding, or at alternative locations provided for 
such purpose, shall be transported on the same schedule 
as the ticketed passenger. 

(b) Baggage security. All checked baggage shall be 
placed in a secure or attended area prohibited to the 
public. Baggage being readied for loading shall not be 
left unattended. 

(c) Baggage liability. (1) No carrier may totally 
exempt its liability for articles offered as checked bag- 
gage, unless those articles have been exempted by the 
Secretary. (Other liability is subject to subpart D of this 
part). A notice listing exempted articles shall be promi- 
nently posted at every location where baggage is ac- 
cepted for checking. 

(2) Carriers may refuse to accept as checked baggage 
and, if unknowingly accepted, may disclaim liability for 
loss or damage to the following articles: 

(i) Articles whose transportation as checked baggage 
is prohibited by law or regulation; 

(ii) Fragile or perishable articles, articles whose di- 

mensions exceed the size limitations in the carrier’s 

tariff, receptacles with articles attached or protruding, 

guns, and materials that have a disagreeable odor; 

(iii) Money; and 

(iv) Those other articles that the Secretary exempts 

upon petition by the carrier. 

(3) Carriers need not offer excess value coverage on 

articles of extraordinary value (including, but not lim- 

ited to, negotiable instruments, papers, manuscripts, 

irreplaceable publications, documents, jewelry, and 

watches). , 

(d) Express shipments. Passengers and their bag- 

gage always take precedence over express shipments. 

§374.311 

(e) Baggage at destination. All checked baggage 
shall be made available to the passenger within a rea- 
sonable time, not to exceed 30 minutes, after arrival at 
the passenger’s destination. If not, the carrier shall 
deliver the baggage to the passenger’s local address at 
the carrier’s expense. 

(f) Lost or delayed baggage. (1) Checked baggage 
that cannot be located within 1 hour after the arrival of 
the bus upon which it was supposed to be transported 
shall be designated as lost. The carrier shall notify the 
passenger at that time and furnish him with an appro- 
priate tracing form. 

(2) Every carrier shall make available at each ticket 
window and baggage counter a single form suitable both 
for tracing and for filing claims for lost or misplaced 
baggage. The form shall be prepared in duplicate and 
signed by the passenger and carrier representative. The 
carrier or its agent shall receive the signed original, 
with any necessary documentation and additional infor- 
mation, and the claim check, for which a receipt shall be 
given. The passenger shall retain the duplicate copy. 

(3) The carrier shall make immediate and diligent 
efforts to recover lost baggage. 

(4) A passenger may fill out a tracing form for lost 
unchecked baggage. The carrier shall forward recovered 
unchecked baggage to the terminal or station nearest 
the address shown on the tracing form and shall notify 
the passenger that the baggage will be held on a will- 
call basis. 

(g) Settlement of claims. Notwithstanding 49 CFR 
370.9, if lost checked baggage cannot be located within 
15 days, the carrier shall immediately process the mat- 
ter as acclaim. The date on which the carrier or its agent 
received the tracing form shall be considered the first 
day of a 60-day period in which a claim must be resolved 
by a firm offer of settlement or by a written explanation 
of denial of the claim. 

[55 FR 11199, Mar. 27, 1990. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.309 Terminal facilities. 

(a) Passenger security. All terminals and stations 
must provide adequate security for passengers and 
their attendants and be regularly patrolled. 

(b) Outside facilities. At terminals and stations that 
are closed when buses are scheduled to arrive or depart, 
there shall be available, to the extent possible, a public 
telephone, outside lighting, posted schedule informa- 
tion, overhead shelter, information on local accommoda- 
tions, and telephone numbers for local taxi service and 
police. 

(c) Maintenance. Terminals shall be clean. 

§374.311 Service responsibility. 

(a) Schedules. Carriers shall establish schedules 
that can be reasonably met, including connections at 
junction points, to serve adequately all points. 

(b) Continuity of service. No carrier shall change 

an existing regular-route schedule without first display- 

ing conspicuously a notice in each facility and on each 

bus affected. Such notice shall be displayed for a rea- 

sonable time before it becomes effective and shall con- 

tain the carrier’s name, a description of the proposed 
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§374.313 

schedule change, the effective date thereof, the reasons 

for the change, the availability of alternate service, and 

the name and address of the carrier representative 

passengers may contact. 
(c) Trip interruptions. A carrier shall mitigate, to 

the extent possible, any passenger inconvenience it 

causes by disrupting travel plans. 
(d) Seating and reservations. A carrier shall pro- 

vide sufficient buses to meet passengers’ normal travel 
demands, including ordinary weekend and usual sea- 
sonal or holiday demand. Passengers (except commut- 
ers) shall be guaranteed, to the extent possible, passage 
and seating. 

(e) Inspection of rest stops. Each carrier shall in- 
spect periodically all rest stops it uses to ensure that 
they are clean. 

[55 FR 11199, Mar. 27, 1990. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997; 74 FR 2901, 
Jan. 16, 2009] 

§374.313 Equipment. 

(a) Temperature control. A carrier shall maintain a 
reasonable temperature on each bus (except in com- 
muter service). 

(b) Restrooms. Each bus (except in commuter ser- 
vice) seating more than 14 passengers (not including the 
driver) shall have a clean, regularly maintained 
restroom, free of offensive odor. A bus may be operated 
without a restroom if it makes reasonable rest stops. 

(c) Bus servicing. Each bus shall be kept clean, with 
all required items in good working order. 

§374.315 Transportation of passengers with 
disabilities. 

Service provided by a carrier to passengers with dis- 
abilities is governed by the provisions of 42 U.S.C. 
12101 et seqg., and regulations promulgated thereunder 
by the Secretary of Transportation (49 CFR parts 27, 37, 
and 38) and the Attorney General (28 CFR part 36), 
incorporating the guidelines established by the Archi- 
tectural and Transportation Barriers Compliance Board 
(36 CFR part 1191). 

[57 FR 35764, Aug. 11, 1992] 

§374.317 Identification—bus and driver. 

Each bus and driver providing service shall be iden- 
tified in a manner visible to passengers. The driver may 
be identified by name or company number. 

§374.319 Relief from provisions 

(a) Petitions. Where compliance with any rule would 
impose an undue burden on a carrier, it may petition the 
Federal Motor Carrier Safety Administration either to 
treat it as though it were conducting a commuter service 
or to waive the rule. The request for relief must be 
justified by appropriate verified statements. 

(b) Notice to the public. The carrier shall display 
conspicuously, for at least 30 days, in each facility and 
on each bus affected, a notice of the filing of any petition. 
The notice shall contain the carrier’s name and address, 
a concise description of and reasons for the relief sought, 
and a statement that any interested person may file 
written comments with the Federal Motor Carrier 

Safety Administration (with one copy mailed to the 

carrier) on or before a specific date that is at least 30 

days later than the date the notice is posted. 

[55 FR 11199, Mar. 27, 1990. Redesignated at 61 FR 54709, Oct. 

21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

Subpart D—Notice of and 
Procedures for Baggage Excess 

Value Declaration 

SOURCE: 40 FR 1249, Jan. 7, 1975, unless otherwise noted. 

Redesignated at 61 FR 54709, Oct. 21, 1996. 

§374.401 Minimum permissible limitations for 
baggage liability. 

(a) Motor common carriers of passengers and baggage 
subject to 49 U.S.C. 13501 may not publish tariff pro- 
visions limiting their liability for loss or damage to 
baggage checked by a passenger transported in regular 
route or special operations unless: 

(1) The amount for which liability is limited is $250 or 

greater per adult fare, and 
(2) The provisions permit the passenger, for an addi- 

tional charge, to declare a value in excess of the limited 
amount, and allow the passenger to recover the in- 
creased amount (but not higher than the actual value) 
in event of loss or damage. The carriers may publish a 
maximum value for which they will be liable, but that 
maximum value may not be less than $1,000. Appropri- 
ate identification must be attached securely by the pas- 
senger to each item of baggage checked, indicating in a 
clear and legible manner the name and address to which 
the baggage should be forwarded if lost and subse- 
quently recovered. Identification tags shall be made 
immediately available by the carriers to passengers 
upon request. 

(3) Carriers need not offer excess value coverage on 
articles listed in §374.307(c)(3). 

[49 U.S.C. 10321, 5 U.S.C. 553] 
[46 FR 22899, Apr. 22, 1981, as amended at 47 FR 21840, May 
20, 1982; 62 FR 15423, Apr. 1, 1997] 

§374.403 Notice of passenger’s ability to declare 
excess value on baggage. 

(a) All motor common carriers of passengers and bag- 
gage subject to 49 U.S.C. subtitle IV, part B, which 
provide in their tariffs for the declaration of baggage in 
excess of a free baggage allowance limitation, shall 
provide clear and adequate notice to the public of the 
opportunity to declare such excess value on baggage. 

(b) The notice referred to in paragraph (a) of this 
section shall be in large and clear print, and shall state 
as follows: 

NOTICE—BAGGAGE LIABILITY 
This motor carrier is not liable for loss or damage to 

properly identified baggage in an amount exceeding $__. 
If a passenger desires additional coverage for the value 
of his baggage he may, upon checking his baggage, 
declare that his baggage has a value in excess of the 
above limitation and pay a charge as follows: 
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IDENTIFY YOUR BAGGAGE 
Under FMCSA regulations, all baggage must be prop- 

erly identified. Luggage tags should indicate clearly the 
name and address to which lost baggage should be 
forwarded. Free luggage tags are available at all ticket 
windows and baggage counters. 

The statement of charges for excess value declaration 
shall be clear, and any other pertinent provisions may 
be added at the bottom in clear and readable print. 

(c) The notice referred to in paragraphs (a) and (b) of 
this section shall be (1) placed in a position near the 
ticket seller, sufficiently conspicuous to apprise the pub- 
lic of its provisions, (2) placed on a form to be attached 
to each ticket issued (and the ticket seller shall, where 

possible, provide oral notice to each ticket purchaser to 
read the form attached to the ticket), (3) placed in a 
position at or near any location where baggage may be 
checked, sufficiently conspicuous to apprise each pas- 
senger checking baggage of its provisions, and (4) placed 
in a position at each boarding point or waiting area used 
by the carrier at facilities maintained by the carrier or 
its agents, sufficiently conspicuous to apprise each 
boarding passenger of the provisions of the said notice. 

[40 FR 1249, Jan. 7, 1975, as amended at 62 FR 15423, Apr. 1, 
1997] 

§374.405 Baggage excess value declaration 
procedures. 

All motor common carriers of passengers and baggage 
subject to 49 U.S.C. subtitle IV, part B, which provide in 
their tariffs for the declaration of baggage value in 
excess of a free baggage allowance limitation, shall 
provide for the declaration of excess value on baggage at 
any time or place where provision is made for baggage 
checking, including (a) at a baggage checking counter 
until 15 minutes before scheduled boarding time, and 
(b) at the side of the bus or at a baggage checking 
counter in reasonable proximity to the boarding area 
during boarding at a terminal or any authorized service 

point. 

[40 FR 1249, Jan. 7, 1975, as amended at 62 FR 15423, Apr. 1, 
1997] 

Subpart E—Incidental Charter 
Rights 

AUTHORITY: 5 U.S.C. 553 and 559 and 49 U.S.C. 10321, 10922, 

and 10932. 

SOURCE: 54 FR 46619, Nov. 6, 1989, unless otherwise noted. 

Redesignated at 61 FR 54709, Oct. 21, 1996. 

§374.501 Applicability. 

The regulations in this part apply to incidental char- 

ter rights authorized under 49 U.S.C. 13506 [49 U.S.C. 

10932(c)]. These regulations do not apply to interpret- 

ing authority contained in a certificate to transport 

passengers in special and/or charter operations. 

[54 FR 46619, Nov. 6, 1989. Redesignated at 61 FR 54709, Oct. 

21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§374.505 

§374.503 Authority. 

Motor carriers transporting passengers, in interstate 
or foreign commerce, over regular routes authorized in 
a certificate issued as a result of an application filed 
before January 2, 1967, may transport special or char- 
tered parties, in interstate or foreign commerce, be- 
tween any points and places in the United States 
(including Alaska and Hawaii). The term “special or 
chartered party” means a group of passengers who, with 
a common purpose and under a single contract, and at 
a fixed charge for the vehicle in accordance with the 
carrier’s tariff, have acquired the exclusive use of a 
passenger-carrying motor vehicle to travel together as a 
group to a specified destination or for a particular 
itinerary. 

§374.505 Exceptions. 

(a) Incidental charter rights do not authorize the 
transportation of passengers to whom the carrier has 
sold individual tickets or with whom the carrier has 
made separate and _ individual transportation 
arrangements. 

(b) Service provided under incidental charter rights 
may not be operated between the same points or over 
the same route so frequently as to constitute a regular- 
route service. 

(c) Passenger transportation within the Washington 
Metropolitan Area Transit District (as defined in the 
Washington Metropolitan Area Transportation Regula- 
tion Compact, Pub. L. No. 86-794, 74 Stat. 1031 (1960), 
as amended by Pub. L. No. 87-767, 76 Stat. (1962) is not 
authorized by these regulations, but is subject to the 
jurisdiction and regulations of the Washington Metro- 
politan Area Transportation Commission. 

(d) A private or public recipient of governmental as- 
sistance (within the meaning of 49 U.S.C. 13902(b)(8)) 
may provide service under incidental charter rights only 
for special or chartered parties originating in the area in 
which the private or public recipient provides regularly 
scheduled mass transportation services under the spe- 
cific qualifying certificate that confers its incidental 
charter rights. 

[54 FR 46619, Nov. 6, 1989. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 
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§375.101 

PART 375—TRANSPORTATION OF 

HOUSEHOLD GOODS IN 
INTERSTATE COMMERCE; 
CONSUMER PROTECTION 

REGULATIONS 

Subpart A—General Requirements 

Sec. 
375.101 | Who must follow the regulations in this part? 
375.103 What are the definitions of terms used in this part? 
375.105 What are the information collection requirements of 

this part? 

Subpart B—Before Offering Services to My Customers 

Liability considerations 
375.201 What is my normal liability for loss and damage 

when | accept goods from an individual shipper? 

375.203 What actions of an individual shipper may limit or 
reduce my normal liability? 

General responsibilities 
375.205 May | have agents? 
375.207 What items must be in my advertisements? 

375.209 How must | handle complaints and inquiries? 

375.211 Must | have an arbitration program? 
375.213 What information must | provide to a prospective 

individual shipper? 

Collecting transportation charges 
375.215 | How must | collect charges? 
375.217 How must | collect charges upon delivery? 
375.219 May | extend credit to shippers? 
375.221 May | use a charge or credit card plan for pay- 

ments? 

Subpart C—Service Options Provided 

375.301 What service options may | provide? 
375.303 If | sell liability insurance coverage, what must | do? 

Subpart D—Estimating Charges 

375.401 Must | estimate charges? 

375.403 | How must |! provide a binding estimate? 

375.405 | How must! provide a non-binding estimate? 
375.407 Under what circumstances must | relinquish posses- 

sion of a collect-on-delivery shipment transported 
under a non-binding estimate? 

375.409 May household goods brokers provide estimates? 

Subpart E—Pick up of Shipments of Household Goods 

Before loading 
375.501 Must! write up an order for service? 

375.503 Must! write up an inventory? 
375.505 Must | write up a bill of lading? 
Weighing the shipment 

375.507 Must | determine the weight of a shipment? 
375.509 How must | determine the weight of a shipment? 
375.511 May | use an alternative method for shipments 

weighing 3,000 pounds or less? 
375.513 Must! give the individual shipper an opportunity to 

observe the weighing? 
375.515 May an individual shipper waive his/her right to ob- 

serve each weighing? 
375.517 — May an individual shipper demand re-weighing? 
375.519 Must | obtain weight tickets? 
375.521 What must | do if an individual shipper wants to 

know the actual weight or charges for a shipment 
before | tender delivery? 

Subpart F—Transportation of Shipments 
375.601 Must | transport the shipment in a timely manner? 
375.603 When must | tender a shipment for delivery? 
375.605 How must | notify an individual shipper of any ser- 

vice delays? 

375.607. What must | do if | am able to tender a shipment for 

final delivery more than 24 hours before a specified 

date? 

375.609 | What must | do for shippers who store household 

goods in transit? 

Subpart G—Delivery of Shipments 

375.701 May | provide for a release of liability on my deliv- 

ery receipt? 

375.703 What is the maximum collect-on-delivery amount | 

may demand at the time of delivery? 

375.705 If a shipment is transported on more than one ve- 
hicle, what charges may | collect at delivery? 

375.707 __If a shipment is partially lost or destroyed, what 
charges may | collect at delivery? 

375.709 If a shipment is totally lost or destroyed, what 

charges may | collect at delivery? 

Subpart H—Collection of Charges 

375.801 What types of charges apply to subpart H? 

375.803 | How must | present my freight or expense bill? 

375.805 ‘If | am forced to relinquish a collect-on-delivery 
shipment before the payment of ALL charges, how 
do | collect the balance? 

375.807 What actions may | take to collect the charges upon 
my freight bill? 

Subpart I—Penalties 

375.901 | What penalties do we impose for violations of this 
part? 

Appendix A to Part 375—Your Rights and Responsibilities 
When You Move 

Authority: 49 U.S.C. 13102, 13301, 13501, 13704, 13707, 13902, 
14104, 14706, 14708; subtitle B, title 1V of Pub. L. 109-59; and 
49 CFR 1.87. 

[72 FR 36771, July 5, 2007; 75 FR 72998, Nov. 29, 2010; 77 FR 
25373, April 30, 2012; 77 FR 36934, June 20, 2012; ; 77 FR 
59823, Oct. 1, 2012 ] 

Subpart A—General Requirements 

§375.101 Who must follow the regulations in this 
part? 

You, a household goods motor carrier engaged in the 
interstate transportation of household goods, must fol- 

low the regulations in this part when offering your 
services to individual shippers. You are subject to this 
part only when you transport household goods for indi- 
vidual shippers by motor vehicle in interstate 
commerce. Interstate commerce is defined in §390.5 of 
this subchapter. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 72 FR 36772, July 5, 2007] 

§375.103 What are the definitions of terms used 
in this part? 

Terms used in this part are defined as follows. You 
may find other terms used in these regulations defined 
in 49 U.S.C. 13102. The definitions contained in this 
statute control. If terms are used in this part and the 
terms are neither defined here nor in 49 U.S.C. 13102, 
the terms will have the ordinary practical meaning of 
such terms. 
Advertisement means any communication to the 

public in connection with an offer or sale of any inter- 
state household goods transportation service. This in- 
cludes written or electronic database listings of your 
name, address, and telephone number in an on-line 

= coe 



database or displayed on an Internet web site. This 
excludes listings of your name, address, and telephone 
number in a telephone directory or similar publication. 
However, Yellow Pages advertising is included in the 
definition. 

Cashier’s check means a check that has all four of 
the following characteristics: 

(1) Drawn on a bank as defined in 12 CFR 229.2. 
(2) Signed by an officer or employee of the bank on 

behalf of the bank as drawer. 
(3) A direct obligation of the bank. 
(4) Provided to a customer of the bank or acquired 

from the bank for remittance purposes. 
Certified scale means any scale inspected and cer- 

tified by an authorized scale inspection and licensing 
authority, and designed for weighing motor vehicles, 
including trailers or semi-trailers not attached to a 
tractor, or designed as a platform or warehouse type 
scale. 
Commercial shipper means any person who is 

named as the consignor or consignee in a bill of lading 
contract who is not the owner of the goods being trans- 
ported but who assumes the responsibility for payment 
of the transportation and other tariff charges for the 
account of the beneficial owner of the goods. The ben- 
eficial owner of the goods is normally an employee of the 
consignor and/or consignee. A freight forwarder tender- 
ing a shipment to a carrier in furtherance of freight 
forwarder operations is also a commercial shipper. The 
Federal government is a government bill of lading ship- 
per, not a commercial shipper. 

Force majeure means a defense protecting the par- 
ties in the event that a part of the contract cannot be 
performed due to causes which are outside the control of 
the parties and could not be avoided by exercise of due 
care. 
Government bill of lading shipper means any 

person whose property is transported under the terms 
and conditions of a government bill of lading issued by 
any department or agency of the Federal government to 
the carrier responsible for the transportation of the 

shipment. 
Household goods, as used in connection with trans- 

portation, means the personal effects or property used, 
or to be used, in a dwelling, when part of the equipment 
or supplies of the dwelling. Transportation of the house- 

hold goods must be arranged and paid for by the indi- 

vidual shipper or by another individual on behalf of the 

shipper. Household goods includes property moving 

from a factory or store if purchased with the intent to 

use in a dwelling and transported at the request of the 

householder, who also pays the transportation charges. 

Household goods motor carrier means— 

(1) In general, a motor carrier that, in the ordinary 

course of its business of providing transportation of 

household goods, offers some or all of the following 

additional services: 
(i) Binding and nonbinding estimates; 

(ii) Inventorying; 

(iii) Protective packing and unpacking of individual 

items at personal residences; 

(iv) Loading and unloading at personal residences. 

§375.103 

(2) The term includes any person considered to be a 
household goods motor carrier under regulations, deter- 
minations, and decisions of the Federal Motor Carrier 

Safety Administration in effect on the date of enactment 
of the Household Goods Mover Oversight Enforcement 
and Reform Act of 2005 (August 10, 2005). 

(3) The term does not include any motor carrier pro- 
viding transportation of household goods in containers 
or trailers that are entirely loaded and unloaded by an 
individual other than an employee or agent of the motor 
carrier. 

(4) The term does not include any motor carrier that 
acts as a service for the delivery of furniture, appliances, 
or other furnishings between a factory or a store and an 
individual’s household. 

Individual shipper means any person who— 
(1) Is the shipper, consignor, or consignee of a house- 

hold goods shipment; 
(2) Is identified as the shipper, consignor, or consignee 

on the face of the bill of lading; 

(3) Owns the goods being transported; and 
(4) Pays his or her own tariff transportation charges. 
May means an option. You may do something, but it 

is not a requirement. 
Must means a legal obligation. You must do 

something. 
Order for service means a document authorizing 

you to transport an individual shipper’s household 
goods. 
Reasonable dispatch means the performance of 

transportation on the dates, or during the period, 
agreed upon by you and the individual shipper and 
shown on the Order For Service/Bill of Lading. For 
example, if you deliberately withhold any shipment 
from delivery after an individual shipper offers to pay 
the binding estimate or 110 percent of a non-binding 
estimate, you have not transported the goods with rea- 
sonable dispatch. The term “reasonable dispatch” ex- 
cludes transportation provided under your tariff 
provisions requiring guaranteed service dates. You will 
have the defenses of force majeure, i.e., superior or 

irresistible force, as construed by the courts. 
Should means a recommendation. We recommend 

you do something, but it is not a requirement. 
Surface Transportation Board means an agency 

within the Department of Transportation. The Surface 
Transportation Board regulates household goods carrier 
tariffs among other responsibilities. 

Tariff means an issuance (in whole or in part) con- 
taining rates, rules, regulations, classifications or other 

provisions related to a motor carrier’s transportation 
services. The Surface Transportation Board requires a 
tariff contain specific items under § 1312.3(a) of this 

title. These specific items include an accurate descrip- 
tion of the services offered to the public and the specific 
applicable rates (or the basis for calculating the specific 
applicable rates) and service terms. A tariff must be 
arranged in a way that allows for the determination of 
the exact rate(s) and service terms applicable to any 

given shipment. 
We, us, and our means the Federal Motor Carrier 

Safety Administration (FMCSA). 
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§375.105 

You and your means a household goods motor car- 
rier engaged in the interstate transportation of house- 
hold goods and its household goods agents. 

[68 FR 35091, Jun. 11, 2003; 72 FR 36772, July 5, 2007; 77 FR 
36934, June 20, 2012; 77 FR 59823, Oct. 1, 2012] 

§375.105 What are the information collection 
requirements of this part? 

(a) The information collection requirements of this 
part have been reviewed by the Office of Management 
and Budget pursuant to the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.) and have been assigned 
OMB control number 2126-0025. 

(b) The information collection requirements are found 
in the following sections: §§375.205, 375.207, 375.209, 
375.211, 375.213, 375.215, 375.217, 375.303, 375.401, 
375.403, 375.405, 375.409, 375.501, 375.503, 375.505, 
375.007, 375.515, 370.519, 375.521, 375.605, 375.607, 
375.609, 375.803, 375.805, and 375.807. 

[68 FR 35097, June 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 78 FR 58479, Sept. 24, 2013] 

Subpart B—Before Offering Services 
to My Customers 

Liability considerations 

§375.201 What is my normal liability for loss and 
damage when I accept goods from an 
individual shipper? 

(a) In general, you are legally liable for loss or damage 
if it happens during performance of any transportation 
of household goods and all related services identified on 
your lawful bill of lading. 

(b) Full Value Protection Obligation—In general, your 
liability is for the household goods that are lost, dam- 
aged, destroyed, or otherwise not delivered to the final 
destination in an amount equal to the replacement 
value of the household goods. The maximum amount is 
the declared value of the shipment. The declared value 
is subject to rules issued by the Surface Transportation 
Board (STB) and applicable tariffs. 

(c) If the shipper waives, in writing, your liability for 
the full value of the household goods, then you are liable 
for loss of, or damage to, any household goods to the 
extent provided in the STB released rates order. Contact 

the STB for a current copy of the Released Rates of 
Motor Carrier Shipments of Household Goods. The rate 
may be increased annually by the motor carrier based 
on the U.S. Department of Commerce’s Cost of Living 
Adjustment. 

(d) As required by §375.303(g), you may have addi- 
tional liability if you sell liability insurance and fail to 
issue a copy of the insurance policy or other appropriate 
evidence of insurance. 

(e) You must, in a clear and concise manner, disclose 
to the individual shipper the limits of your liability. 
[68 FR 35092, Jun. 11, 2003; 72 FR 36772, July 5, 2007] 

§375.203 What actions of an individual shipper 

may limit or reduce my normal liability? 

(a) If an individual shipper includes perishable, dan- 

gerous, or hazardous articles in the shipment without 

your knowledge, you need not assume liability for those 

articles or for the loss or damage caused by their inclu- 

sion in the shipment. If the shipper requests that you 

accept such articles for transportation, you may elect to 

limit your liability for any loss or damage by appropri- 

ately published tariff provisions. 

(b) If an individual shipper agrees to ship household 

goods released at a value greater than 60 cents per 

pound ($1.32 per kilogram) per article, your liability for 

loss and damage may be limited to $100 per pound ($220 

per kilogram) per article if the individual shipper fails to 
notify you in writing of articles valued at more than 

$100 per pound ($220 per kilogram). 
(c) If an individual shipper notifies you in writing that 

an article valued at greater than $100 per pound ($220 
per kilogram) will be included in the shipment, the 
shipper will be entitled to full recovery up to the de- 
clared value of the article or articles, not to exceed the 

declared value of the entire shipment. 

[68 FR 35092, Jun. 11, 2003] 

General responsibilities 

§375.205 May I have agents? 

(a) You may have agents provided you comply with 
paragraphs (b) and (c) of this section. A household goods 
agent is defined as either one of the following two types 
of agents: 

(1) A prime agent provides a transportation service 
for you or on your behalf, including the selling of, or 
arranging for, a transportation service. You permit or 
require the agent to provide services under the terms of 
an agreement or arrangement with you. A prime agent 
does not provide services on an emergency or temporary 
basis. A prime agent does not include a household goods 
broker or freight forwarder. 

(2) An emergency or temporary agent provides 
origin or destination services on your behalf, excluding 
the selling of, or arranging for, a transportation service. 
You permit or require the agent to provide such services 
under the terms of an agreement or arrangement with 
you. The agent performs such services only on an emer- 
gency or temporary basis. 

(b) If you have agents, you must have written agree- 

ments between you and your prime agents. You and 
your retained prime agent must sign the agreements. 

(c) Copies of all your prime agent agreements must be 
in your files for a period of at least 24 months following 
the date of termination of each agreement. 

[68 FR 35093, Jun. 11, 2003] 

§375.207 What items must be in my 
advertisements? 

(a) You and your agents must publish and use only 
truthful, straightforward, and honest advertisements. 

(b) You must include, and you must require each of 
your agents to include, in all advertisements for all 
services (including any accessional services incidental 
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to or part of interstate household goods transportation), 
the following two elements: 

(1) Your name or trade name, as it appears on our 
document assigning you a U.S. DOT number, or the 
name or trade name of the motor carrier under whose 
operating authority the advertised service will 
originate. 

(2) Your U.S. DOT number, assigned by us authoriz- 
ing you to operate as a for-hire motor carrier transport- 
ing household goods. 

(c) Your FMCSA-assigned U.S. DOT number must be 
displayed only in the following form in every advertise- 
ment: U.S. DOT No. (assigned number). 

[68 FR 35093, Jun. 11, 2003] 

§375.209 How must I handle complaints and 
inquiries? 

(a) You must establish and maintain a procedure for 
responding to complaints and inquiries from your indi- 
vidual shippers. 

(b) Your procedure must include all three of the fol- 
lowing items: 

(1) A communications system allowing individual 
shippers to communicate with your principal place of 
business by telephone. 

(2) A telephone number. 

(3) A written or electronic record system for recording 
all inquiries and complaints received from an individual 
shipper by any means of communication. 

(c) You must produce a clear and concise written 
description of your procedure for distribution to indi- 
vidual shippers. 

[68 FR 35093, Jun. 11, 2003; 77 FR 36934, June 20, 2012; 77 FR 
59824, Oct. 1, 2012] 

§375.211 Must I have an arbitration program? 

(a) You must have an arbitration program for indi- 
vidual shippers to resolve disputes about property loss 
and damage and disputes about whether carrier 
charges in addition to those collected at delivery must 
be paid. You must establish and maintain an arbitration 
program with the following 11 minimum elements: 

(1) You must design your arbitration program to pre- 
vent you from having any special advantage in any case 
where the claimant resides or does business at a place 
distant from your principal or other place of business. 

(2) Before the household goods are tendered for trans- 
port, your arbitration program must provide notice to 

the individual shipper of the availability of neutral 

arbitration, including all three of the following items: 

(i) A summary of the arbitration procedure. 
(ii) Any applicable costs. 

(iii) A disclosure of the legal effects of election to use 

arbitration. 

(3) Upon the individual shipper’s request, you must 

provide information and forms you consider necessary 

for initiating an action to resolve a dispute under 

arbitration. 

(4) You must require each person you authorize to 

arbitrate to be independent of the parties to the dispute 

and capable of resolving such disputes, and you must 

ensure the arbitrator is authorized and able to obtain 

§375.213 

from you or the individual shipper any material or 
relevant information to carry out a fair and expeditious 
decisionmaking process. 

(5) You must not charge the individual shipper more 
than one-half of the total cost for instituting the arbi- 
tration proceeding against you. In the arbitrator’s deci- 
sion, the arbitrator may determine which party must 
pay the cost or a portion of the cost of the arbitration 
proceeding, including the cost of instituting the 
proceeding. 

(6) You must refrain from requiring the individual 
shipper to agree to use arbitration before a dispute 
arises. 

(7) Arbitration must be binding for claims of $10,000 
or less, if the individual shipper requests arbitration. 

(8) Arbitration must be binding for claims of more 
than $10,000, if the individual shipper requests arbi- 
tration and the carrier agrees to it. 

(9) If all parties agree, the arbitrator may provide for 
an oral presentation of a dispute by a party or repre- 
sentative of a party. 

(10) The arbitrator must render a decision within 60 
days of receipt of written notification of the dispute, and 
a decision by an arbitrator may include any remedies 
appropriate under the circumstances. 

(11) The arbitrator may extend the 60-day period for 
a reasonable period if you or the individual shipper fail 
to provide, in a timely manner, any information the 
arbitrator reasonably requires to resolve the dispute. 

(b) You must produce and distribute a concise, easy- 
to-read, accurate summary of your arbitration program, 
including the items in this section. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 72 FR 36772, July 5, 2007] 

§375.213 What information must I provide to a 
prospective individual shipper? 

(a) When you provide the written estimate to a pro- 
spective individual shipper, you must also provide the 
individual shipper with a copy of Department of Trans- 
portation publication FMCSA-ESA-03-005 (or its suc- 
cessor publication) entitled “Ready to Move?—Tips for a 
Successful Interstate Move.” You may provide the indi- 
vidual shipper with a paper copy or you may provide a 
hyperlink on your Internet Web site to the FMCSA Web 
site containing the information in FMCSA’s publication 
“Ready to Move?—Tips for a Successful Interstate 
Move.” 

(b) Before you execute an order for service for a ship- 
ment of household goods, you must furnish to your 
prospective individual shipper all five of the following 
documents: 

(1) The contents of appendix A of this part, entitled 
“Your Rights and Responsibilities When You Move” (De- 
partment of Transportation publication FMCSA-ESA- 
03-006, or its successor publication). You may provide 
the individual shipper with a paper copy or you may 
provide a hyperlink on your Internet Web site to the 
FMCSA Web site containing the information in 
FMCSA’s publication “Your Rights and Responsibilities 

When You Move.” 
(2) A concise, easy-to-read, accurate estimate of your 

charges. 
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(3) A notice of the availability of the applicable sec- 

tions of your tariff for the estimate of charges, including 

an explanation that individual shippers may examine 

these tariff sections or have copies sent to them upon 

request. 
(4) A concise, easy-to-read, accurate summary of your 

arbitration program. 
(5) A concise, easy-to-read, accurate summary of your 

customer complaint and inquiry handling procedures. 
Included in this description must be both of the follow- 

ing two items: 
(i) The main telephone number the individual shipper 

may use to communicate with you. 

(ii) A clear and concise statement concerning who 
must pay for telephone calls. 

(c) To comply with paragraph (b)(1) of this section, you 
must ensure that the text and general order of the 
document you produce and distribute to prospective 
individual shippers are consistent with the text and 
general order of appendix A to this part. The following 
three items also apply: 

(1) If we, the Federal Motor Carrier Safety Adminis- 
tration, choose to modify the text or general order of 
appendix A, we will provide the public appropriate no- 
tice in the Federal Register and an opportunity for 
comment as required by part 389 of this chapter before 

making you change anything. 
(2) If you publish the document, you may choose the 

dimensions of the publication as long as the type font 
size is 10 points or larger and the size of the booklet is 
at least as large as 36 square inches (232 square 
centimeters). 

(3) If you publish the document, you may choose the 
color and design of the front and back covers of the 
publication. The following words must appear promi- 
nently on the front cover in 12-point or larger bold or 
fullfaced type: “Your Rights and Responsibilities 
When You Move. Furnished by Your Mover, as 
Required by Federal Law.” You may substitute your 
name or trade name in place of “Your Mover” if you wish 
(for example, Furnished by XYZ Van Lines, as Required 
by Federal Law). 

(d) Paragraphs (c)(2) and (c)(3) of this section do not 
apply to exact copies of appendix A published in the 
Federal Register, the Code of Federal Regulations, or on 
FMCSA’s Web site. 

(e) If an individual shipper elects to waive physical 
receipt of the Federal consumer protection information 
by one of the methods described in paragraphs (a) and 
(b)(1) of this section, and elects to access the same 
information via the hyperlink on the Internet as pro- 
vided in paragraphs (a) and (b)(1) of this section: 

(1) You must include a clear and concise statement on 
the written estimate described in §375.401 that the 
individual shipper expressly agreed to access the Fed- 
eral consumer protection information on the Internet. 

(2) You must obtain a signed, dated, electronic or 
paper receipt showing the individual shipper has re- 
ceived both booklets that includes, if applicable, verifi- 
cation of the shipper’s agreement to access the Federal 
consumer protection information on the Internet. 

(3) You must maintain the signed receipt required by 
paragraph (e)(2) of this section for one year from the 

date the individual shipper signs the receipt. You are 

not required to maintain the signed receipt when you do 

not actually transport household goods or perform re- 

lated services for the individual shipper who signed the 

receipt. 

[68 FR 35093, Jun. 11, 2003; 72 FR 36772, July 5, 2007; TS ER 
72998, Nov. 29, 2010; 77 FR 41704, July 16, 2012] 

Collecting transportation charges 

§375.215 How must I collect charges? 

You must issue an honest, truthful freight or expense 

bill in accordance with subpart A of part 373 of this 

chapter. All rates and charges for the transportation 

and related services must be in accordance with your 

appropriately published tariff provisions in effect, in- 
cluding the method of payment. 

[68 FR 35094, Jun. 11, 2003] 

§375.217 How must I collect charges upon 
delivery? 

(a) You must specify the form of payment when you 
prepare the estimate. You and your agents must honor 
the form of payment at delivery, except when a shipper 
agrees to a change in writing. 

(b) You must specify the same form of payment pro- 
vided in paragraph (a) of this section when you prepare 
the order for service and the bill of lading. 

(c) Charge or credit card payments: 
(1) If you agree to accept payment by charge or credit 

card, you must arrange with the individual shipper for 
the delivery only at a time when you can obtain autho- 
rization for the shipper’s credit card transaction. 

(2) Paragraph (c)(1) of this section does not apply to 
you when you have equipped your motor vehicle(s) to 
process card transactions. 

(d) You may maintain a tariff setting forth nondis- 
criminatory rules governing collect-on-delivery service 
and the collection of collect-on- delivery funds. 

(e) If an individual shipper pays you at least 110 
percent of the approximate costs of a non-binding esti- 
mate on a collect-on-delivery shipment, you must relin- 
quish possession of the shipment at the time of delivery. 

[68 hye Jun. 11, 2003 as amended at 69 FR 10575, March 
’ 

§375.219 May I extend credit to shippers? 

You may extend credit to shippers, but, if you do, it 
must be in accordance with §375.807. 

[68 FR 35094, Jun. 11, 2003] 

§375.221 May I use a charge or credit card plan 
for payments? 

(a) You may provide in your tariff for the acceptance of 
charge or credit cards for the payment of freight 
charges. Accepting charge or credit card payments is 
different than extending credit to shippers in §§375.219 
and 375.807. Once you provide an estimate you are 
bound by the provisions in your tariff regarding pay- 
ment as of the estimate date, until completion of any 
transaction that results from that estimate, unless oth- 
erwise agreed with a shipper under §375.217(a). 
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(b) You may accept charge or credit cards whenever 
shipments are transported under agreements and tar- 
iffs requiring payment by cash, certified check, money 
order, or a cashier’s check. 

(c) If you allow an individual shipper to pay for a 
freight or expense bill by charge or credit card, you are 
deeming such payment to be the same as payment by 
cash, certified check, money order, or a cashier’s check. 

(d) The charge or credit card plans you participate in 
must be identified in your tariff rules as items permit- 
ting the acceptance of the charge or credit cards. 

(e) If an individual shipper causes a charge or credit 
card issuer to reverse a charge transaction, you may 
consider the individual shipper’s action tantamount to 
forcing you to provide an involuntary extension of your 
credit. In such instances, the rules in §375.807 apply. 

[68 FR 35094, Jun. 11, 2003] 

Subpart C—Service Options 
Provided 

§$375.301 What service options may I provide? 

(a) You may design your household goods service to 
provide individual shippers with a wide range of spe- 
cialized service and pricing features. Many carriers pro- 
vide at least the following five service options: 

(1) Space reservation. 
(2) Expedited service. 
(3) Exclusive use of a vehicle. 
(4) Guaranteed service on or between agreed dates. 
(5) Liability insurance. 
(b) If you sell liability insurance, you must follow the 

requirements in §375.303. 

[68 FR 35094, Jun. 11, 2003] 

§375.303 If I sell liability insurance coverage, 
what must I do? 

(a) You, your employee, or an agent, may sell, offer to 
sell, or procure liability insurance coverage for loss or 
damage to shipments of any individual shippers only 
when the individual shipper releases the shipment for 
transportation at a value not exceeding 60 cents per 
pound ($1.32 per kilogram) per article. 

(b) You may offer, sell, or procure any type of insur- 
ance policy on behalf of the individual shipper covering 

loss or damage in excess of the specified carrier liability. 

(c) If you sell, offer to sell, or procure liability insur- 
ance coverage for loss or damage to shipments: 

(1) You must issue to the individual shipper a policy or 

other appropriate evidence of the insurance the indi- 

vidual shipper purchased. 

(2) You must provide a copy of the policy or other 

appropriate evidence to the individual shipper at the 

time you sell or procure the insurance. 

(3) You must issue policies written in plain English. 

(4) You must clearly specify the nature and extent of 

coverage under the policy. 

(5) Your failure to issue a policy, or other appropriate 

evidence of insurance purchased, to an individual ship- 

per will subject you to full liability for any claims to 

recover loss or damage attributed to you. 

§375.401 

(6) You must provide in your tariff for the provision of 
selling, offering to sell, or procuring liability insurance 
coverage. The tariff must also provide for the base trans- 
portation charge, including your assumption for full 
liability for the value of the shipment. This would be in 
the event you fail to issue a policy or other appropriate 
evidence of insurance to the individual shipper at the 
time of purchase. 

[68 FR 35094, Jun. 11, 2003; 69 FR 10575, Mar. 5, 2004] 

Subpart D—Estimating Charges 

§375.401 Must I estimate charges? 

(a) You must conduct a physical survey of the house- 
hold goods to be transported and provide the prospective 
individual shipper with a written estimate, based on the 
physical survey, of the charges for the transportation 
and all related services. There are two exceptions to the 
requirement to conduct a physical survey: 

(1) If the household goods are located beyond a 50- 
mile radius of the location of the household goods motor 
carrier’s agent preparing the estimate, the requirement 
to base the estimate on a physical survey does not apply. 

(2) An individual shipper may elect to waive the 
physical survey. The waiver agreement is subject to the 
following requirements: 

(i) It must be in writing; 
(ii) It must be signed by the shipper before the ship- 

ment is loaded; and 

(iii) The household goods motor carrier must retain a 
copy of the waiver agreement as an addendum to the bill 
of lading with the understanding that the waiver agree- 
ment will be subject to the same record retention re- 
quirements that apply to bills of lading, as provided in 
§375.505(d). 

(b) Before you execute an order for service for a ship- 
ment of household goods for an individual shipper, you 
must provide a written estimate of the total charges and 
indicate whether it is a binding or a non-binding esti- 
mate, as follows: 

(1) A binding estimate is an agreement made in ad- 
vance with your individual shipper. It guarantees the 
total cost of the move based upon the quantities and 
services shown on your estimate, which shall be based 
on the physical survey of the household goods, if 
required. You may impose a charge for providing a 
written binding estimate. The binding estimate must 
indicate that you and the shipper are bound by the 
charges. 

(2) A non-binding estimate is what you believe the 
total cost will be for the move, based upon both the 
estimated weight or volume of the shipment and the 
accessorial services requested and the physical survey 
of the household goods, if required. A non-binding esti- 
mate is not binding on you. You will base the final 
charges upon the actual weight of the individual ship- 
per’s shipment and the tariff provisions in effect. You 
may not impose a charge for providing a non-binding 

estimate. 
(c) You must specify the form of payment you and your 

agent will honor at delivery. Payment forms may in- 
clude, but are not limited to, cash, a certified check, a 
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money order, a cashier’s check, a specific charge card 

such as American Express™, a specific credit card such 

as Visa™, or your credit as allowed by §375.807. 
(d) For non-binding estimates, you must provide your 

reasonably accurate estimate of the approximate costs 
the individual shipper should expect to pay for the 
transportation and services of such shipments. If you 
provide an inaccurately low estimate, you may be lim- 
iting the amount you will collect at the time of delivery 
as provided in §375.407. 

(e) You must determine charges for any accessorial 
services such as elevators, long carries, etc., before pre- 
paring the order for service and the bill of lading for 
binding or non-binding estimates. If you fail to ask the 
shipper about such charges and fail to determine such 
charges before preparing the order for service and the 
bill of lading, you must deliver the goods and bill the 
shipper after 30 days for the additional charges, except 
that you may collect at delivery charges for impracti- 
cable operations that do not exceed 15 percent of all 
other charges due at delivery. 

(f) You must determine charges for any accessorial 
services such as elevators, long carries, etc., before pre- 
paring the order for service and the bill of lading for 
binding or non-binding estimates. If you fail to ask the 
shipper about such charges and fail to determine such 
charges before preparing the order for service and the 
bill of lading, you must deliver the goods and bill the 
shipper after 30 days for the additional charges. 

(g) You must include as a part of your estimate the 
liability election notice provided in the Surface Trans- 
portation Board’s released rates order. Contact the STB 
for a copy of the Released Rates of Motor Carrier Ship- 
ments of Household Goods. 

(h) You and the individual shipper must sign the 
estimate of charges. You must provide a dated copy of 
the estimate of charges to the individual shipper at the 
time you sign the estimate. 

(i) Before loading a household goods shipment, and 
upon mutual agreement of both you and the individual 
shipper, you may amend an estimate of charges. You 
may not amend the estimate after loading the shipment. 

[68 FR 35095, Jun. 11, 2003; 72 FR 36773, July 5, 2007; 77 FR 
25373, April 30, 2012] 

§375.403 How must I provide a binding estimate? 

(a) You may provide a guaranteed binding estimate of 
the total shipment charges to the individual shipper, so 
long as it is provided for in your tariff. The individual 
shipper must pay the amount for the services included 
in your estimate. You must comply with the following 11 
requirements: 

(1) You must base the binding estimate on the physi- 
cal survey unless one of the exceptions provided in 
§375.401(a)(1) and (2) applies. 

(2) You must provide the binding estimate in writing 
to the individual shipper or other person responsible for 
payment of the freight charges. 

(3) You must retain a copy of each binding estimate as 
an attachment to be made an integral part of the bill of 
lading contract. 

(4) You must clearly indicate upon each binding esti- 
mate’s face that the estimate is binding upon you and 

the individual shipper. Each binding estimate must also 

clearly indicate on its face that the charges shown apply 

only to those services specifically identified in the 

estimate. 

(5) You must clearly describe binding-estimate ship- 

ments and all services you are providing. 

(6) If it appears an individual shipper has tendered 

additional household goods or requires additional ser- 

vices not identified in the binding estimate, you are not 

required to honor the estimate. If an agreement cannot 

be reached as to the price or service requirements for 

the additional goods or services, you are not required to 

service the shipment. However, if you do service the 

shipment, before loading the shipment you must do one 

of the following three things: 
(i) Reaffirm your binding estimate. 
(iii) Agree with the individual shipper, in writing, that 

both of you will consider the original binding estimate 
as a non-binding estimate subject to §375.405. 

(7) Once you load a shipment, failure to execute a new 
binding estimate or a non-binding estimate signifies 
signifies you have reaffirmed the original binding 
estimate. You may not collect more than the amount of 
the original binding estimate, except as provided in 
paragraphs (a)(8) and (9) of this section. 

(8) If you believe additional services are necessary to 
properly service a shipment after the bill of lading has 
been issued, you must inform the individual shipper 
what the additional services are before performing 
those services. You must allow the shipper at least one 
hour to determine whether he or she wants the addi- 
tional services performed. If the individual shipper 
agrees to pay for the additional services, you must 
execute a written attachment to be made an integral 
part of the bill of lading contraet and have the individual 
shipper sign the written attachment. This may be done 
through fax transmissions; e-mail; overnight courier; or 
certified mail, return receipt requested. You must bill 

the individual shipper for the additional services after 
30 days from delivery. If the individual shipper does not 
agree to pay the additional services, the carrier should 
perform only those additional services as are required to 
complete the delivery, and bill the individual shipper for 
the additional services after 30 days from delivery, ex- 
cept that you may collect at delivery charges for imprac- 
ticable operations that do not exceed 15 percent of all 
other charges due at delivery. 

(9) If the individual shipper requests additional ser- 
vices after the bill of lading has been issued, you must 
inform the individual shipper of the additional charges 
involved. You may require full payment at destination 
for these additional services and for 100 percent of the 
original binding estimate. If applicable, you also may 
require payment at delivery of charges for impracticable 
operations (as defined in your carrier tariff) not to ex- 
ceed 15 percent of all other charges due at delivery. You 
must bill and collect from the individual shipper any 
applicable charges not collected at delivery in accor- 
dance with subpart H of this part. 

(10) Failure to relinquish possession of a shipment 
upon the individual shipper’s offer to pay the binding 
estimate amount (or, in the case of a partial delivery, a 
prorated percentage of the binding estimate as set forth 
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in paragraph (a)(11) of this section) plus charges for any 
additional services requested by the shipper after the 
bill of lading has been issued and charges, if applicable, 
for impracticable operations (subject to a maximum 
amount as set forth in paragraph 9 of this section), 
constitutes a failure to transport a shipment with “rea- 
sonable dispatch” and subjects you to cargo delay claims 
pursuant to part 370 of this chapter. 

(11) If you make only a partial delivery of the ship- 
ment, you may not demand upon delivery full payment 
of the binding estimate. You may demand only a pro- 
rated percentage of the binding estimate. The prorated 
percentage must be the percentage of the weight of that 
portion of the shipment delivered relative to the total 
weight of the shipment. For example, if you deliver only 
2,500 pounds of a shipment weighing 5,000 pounds, you 
may demand payment at destination for only 50 percent 
of the binding estimate. 

(b) In accordance with §375.401(a), you may impose a 
charge for providing a written binding estimate. If you 
do not provide a binding estimate to an individual ship- 
per, you must provide a non-binding estimate in accor- 
dance with §375.405. 

(c) You must retain a copy of the binding estimate for 
each move you perform for at least one year from the 
date you made the estimate and keep it as an attach- 
ment to be made an integral part of the bill of lading 
contract. 

(68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 69 FR 17317, Apr. 2, 2004; 72 FR 36773, July 5, 2007; 
77 FR 36934, June 20, 2012] 

§375.405 How must I provide a non-binding 
estimate? 

(a) If you do not provide a binding estimate to an 
individual shipper in accordance with §375.403, you 
must provide a non- binding written estimate to the 
individual shipper. 

(b) If you provide a non-binding estimate to an indi- 
vidual shipper, you must provide your reasonably accu- 
rate estimate of the approximate costs the individual 
shipper should expect to pay for the transportation and 
services of the shipment. You must comply with the 
following ten requirements: 

(1) You must provide reasonably accurate non-binding 
estimates based upon both the estimated weight or 
volume of the shipment and services required and the 

physical survey of the household goods, if required. If 

you provide a shipper with an estimate based on volume 

that will later be converted to a weight-based rate, you 

must provide the shipper an explanation in writing of 

the formula used to calculate the conversion to weight. 

(2) You must explain to the individual shipper that 

final charges calculated for shipments moved on non- 

binding estimates will be those appearing in your tariffs 

applicable to the transportation. You must explain that 

these final charges may exceed the approximate costs 

appearing in your estimate. 

(3) You must furnish non-binding estimates without 

charge and in writing to the individual shipper or other 

person responsible for payment of the freight charges. 

§375.405 

(4) You must retain a copy of each non-binding esti- 
mate as an attachment to be made an integral part of 
the bill of lading contract. 

(5) You must clearly indicate on the face of a nonbind- 
ing estimate that the estimate is not binding upon you 
and the charges shown are the approximate charges to 
be assessed for the service identified in the estimate. 
The estimate must clearly state that the shipper will not 
be required to pay more than 110 percent of the non- 
binding estimate at the time of delivery. 

(6) You must clearly describe on the face of a nonbind- 
ing estimate the entire shipment and all services you 
are providing. 

(7) If it appears an individual shipper has tendered 
additional household goods or requires additional ser- 
vices not identified in the non-binding estimate, you are 
not required to honor the estimate. If an agreement 
cannot be reached as to the price or service require- 
ments for the additional goods or services, you are not 
required to service the shipment. However, if you do 
service the shipment, before loading the shipment, you 
must do one of the following two things: 

(i) Reaffirm your non-binding estimate. 
(8) Once you load a shipment, failure to execute a new 

non-binding estimate signifies you have reaffirmed the 
original non-binding estimate. You may not collect more 
than 110 percent of the amount of the original non- 
binding estimate at destination, except as provided in 
paragraphs (b)(9) and (10) of this section. 

(9) If you believe additional services are necessary to 
properly service a shipment after the bill of lading has 
been issued, you must inform the individual shipper 
what the additional services are before performing 
those services. You must allow the shipper at least one 
hour to determine whether he or she wants the addi- 
tional services performed. If the individual shipper 
agrees to pay for the additional services, you must 
execute a written attachment to be made an integral 
part of the bill of lading contract and have the individual 
shipper sign the written attachment. This may be done 
through fax transmissions; e-mail; overnight courier; or 
certified mail, return receipt requested. You must bill 
the individual shipper for the additional services after 
30 days from delivery. If the individual shipper does not 
agree to pay the additional services, the carrier should 
perform only those additional services as are required to 
complete the delivery, and bill the individual shipper for 
the additional services after 30 days from delivery, ex- 
cept that you may collect at delivery charges for imprac- 
ticable operations that do not exceed 15 percent of all 
other charges due at delivery. 

(10) If the individual shipper requests additional ser- 
vices after the bill of lading has been issued, you must 
inform the individual shipper of the additional charges 
involved. You may require full payment at destination 
for these additional services and (unless you make only 
a partial delivery, in which case you must collect a 
prorated percentage of the original non-binding esti- 
mate as set forth in §375.407(c) of this part) for up to 110 

percent of the original non-binding estimate. If appli- 

cable, you also may require payment at delivery of 

charges for impracticable operations (as defined in your 

carrier tariff) not to exceed 15 percent of all other 
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charges due at delivery. You must bill and collect from 

the individual shipper any applicable charges not col- 

lected at delivery in accordance with subpart H of this 

art. 
< (c) If you furnish a non-binding estimate, you must 
enter the estimated charges upon the order for service 

and upon the bill of lading. 
(d) You must retain a copy of the non-binding estimate 

for each move you perform for at least one year from the 
date you made the estimate and keep it as an attach- 
ment to be made an integral part of the bill of lading 

contract. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 72 FR 36773, July 5, 2007; 77 FR 36935, June 20, 2012] 

§375.407 Under what circumstances must I 
relinquish possession of a collect-on-delivery 
shipment transported under a non-binding 
estimate? 

(a) If an individual shipper pays you up to 110 percent 
of the non-binding estimate on a collect-on-delivery 
shipment (or, in the case of a partial delivery, a prorated 
percentage of the non-binding estimate as set forth in 
paragraph (c) of this section), you must relinquish pos- 
session of the shipment at the time of delivery. If there 
are either charges for any additional services requested 
by the shipper after the bill of lading has been issued 
and/or charges, if applicable, for impracticable opera- 
tions (subject to a maximum amount as set forth in 
paragraph (d) of this section), and the shipper also pays 
you for such charges, you must relinquish possession of 
the shipment at the time of delivery. You must accept 
the form of payment agreed to at the time of estimate, 
unless the shipper agrees in writing to a change in the 
form of payment. 

(b) Failure to relinquish possession of a shipment 
after the individual shipper offers to pay you up to 110 
percent of the approximate costs of a non-binding esti- 
mate plus any additional charges described in para- 
graph (a) of this section constitutes a failure to 
transport a shipment with “reasonable dispatch” and 
subjects you to cargo delay claims pursuant to part 370 
of this chapter. 

(c) If you make only a partial delivery of the shipment, 
you may not demand full payment of the nonbinding 
estimate. You may demand at delivery only a prorated 
percentage of the non-binding estimate (or a prorated 
percentage of an amount up to 110 percent of the non- 
binding estimate). The prorated percentage must be the 
percentage of the weight of that portion of the shipment 
delivered relative to the total weight of the shipment. 
For example, if you deliver only 2,500 pounds of a 
shipment weighing 5,000 pounds, you may demand pay- 
ment of 50 percent of not more than 110 percent of the 
non-binding estimate. 

(d) You may not demand payment of charges for im- 
practicable operations, as defined in your tariff, of more 
than 15 percent of all other charges due at delivery. You 
must bill and collect from the individual shipper 
charges for impracticable operations not collected at 
delivery in accordance with subpart H of this part. 
[68 FR 35096, Jun. 11, 2003; 72 FR 36773, July 5, 2007] 

§375.409 May household goods brokers provide 

estimates? 

(a) Subject to the limitations in §371.113(a) of this 

subchapter, household goods brokers may provide esti- 

mates to individual shippers provided there is a written 

agreement between the broker and you, the motor car- 

rier, adopting the broker’s estimate as your own 

estimate. If you, the motor carrier, make such an agree- 

ment with a household goods broker, you must ensure 

compliance with all requirements of this part pertaining 

to estimates, including the requirement that you must 

relinquish possession of the shipment if the shipper 

pays you no more than 110 percent of a non-binding 

estimate at the time of delivery. 

(b) Your written agreement with the household goods 

broker(s) must include the items required in §371.115(a) 

of this subchapter. 

[68 FR 35096, Jun. 11, 2003; 75 FR 72998, Nov. 29, 2010] 

Subpart E—Pick up of Shipments of 
Household Goods 

Before loading 

§375.501 Must I write up an order for service? 

(a) Before you receive a shipment of household goods 
you will move for an individual shipper, you must pre- 
pare an order for service. The order for service must 
contain the information described in the following 15 
items: 

(1) Your name and address and the FMCSA U.S. DOT 
number assigned to the mover who is responsible for 
performing the service. 

(2) The individual shipper’s name, address, and, if 
available, telephone number(s). 

(3) The name, address, and telephone number of the 

delivering mover’s office or agent located at or nearest to 
the destination of the shipment. 

(4) A telephone number where the individual shipper/ 
consignee may contact you or your designated agent. 

(5) One of the following three entries must be on the 
order for service: 

(i) The agreed pickup date and agreed delivery date of 
the move. 

(ii) The agreed period(s) of the entire move. 
(iii) If you are transporting the shipment on a guar- 

anteed service basis, the guaranteed dates or periods for 
pickup, transportation, and delivery. You must enter 
any penalty or per diem requirements upon the agree- 
ment under this item. 

(6) The names and addresses of any other motor 
carriers, when known, who will participate in interline 
transportation of the shipment. 

(7) The form of payment you and your agents will 
honor at delivery. The payment information must be the 
same that was entered on the estimate. 

(8) The terms and conditions for payment of the total 
charges, including notice of any minimum charges. 

(9) The maximum amount you will demand at the 
time of delivery to obtain possession of the shipment, 
when you transport on a collect-on-delivery basis. 
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(10) A statement of the declared value of the ship- 
ment, which is the maximum amount of your liability to 
the individual shipper under your Full Value Protection 
for the replacement value of any household goods that 
are lost, damaged, destroyed, or otherwise not delivered 
to the final destination. If the individual shipper waives, 
in writing, your Full Value Protection liability, you must 
include a copy of the waiver; the Surface Transportation 
Board’s required released rates valuation statement; 
and the charges, if any, for optional valuation coverage 
(other than Full Value Protection). The released rates 
may be increased annually by the motor carrier based 
on the U.S. Department of Commerce’s Cost of Living 
Adjustment. 

(11) A complete description of any special or 
accessorial services ordered and minimum weight or 
volume charges applicable to the shipment, subject to 
the following two conditions: 

(i) If you provide service for individual shippers on 
rates based upon the transportation of a minimum 
weight or volume, you must indicate on the order for 
service the minimum weight- or volume-based rates, 
and the minimum charges applicable to the shipment. 

(ii) If you do not indicate the minimum rates and 
charges, your tariff must provide you will compute the 
final charges relating to such a shipment based upon the 
actual weight or volume of the shipment. 

(12) Any identification or registration number you 
assign to the shipment. 

(13) For non-binding estimates, your reasonably ac- 
curate estimate of the amount of the charges, the 
method of payment of total charges, and the maximum 
amount (no more than 110 percent of the non-binding 
estimate) you will demand at the time of delivery to 
relinquish possession of the shipment. 

(14) For binding estimates, the amount of charges you 
will demand based upon the binding estimate and the 
terms of payment under this estimate. 

(15) Whether the individual shipper requests notifi- 
cation of the charges before delivery. The individual 
shipper must provide you with the fax number(s) or 
address(es) where you will transmit the notifications by 
fax transmission; e-mail; overnight courier; or certified 

mail, return receipt requested. 
(b) You, your agent, or your driver must inform the 

individual shipper if you reasonably expect a special or 
accessorial service is necessary to safely transport a 

shipment. You must refuse to accept the shipment when 

you reasonably expect a special or accessorial service is 

necessary to safely transport a shipment and the indi- 

vidual shipper refuses to purchase the special or 

accessorial service. You must make a written note if the 

shipper refuses any special or accessorial services that 

you reasonably expect to be necessary. 

(c) You and the individual shipper must sign the order 

for service. You must provide a dated copy of the order 

for service to the individual shipper at the time you sign 

the order. . 

(d)(1) You may provide the individual shipper with 

blank or incomplete estimates, orders for service, bills of 

lading, or any other blank or incomplete documents 

pertaining to the move. 

§375.503 

(2) You may require the individual shipper to sign an 
incomplete document at origin provided it contains all 
relevant shipping information except the actual ship- 
ment weight and any other information necessary to 
determine the final charges for all services performed. 

(e) You must provide the individual shipper the op- 
portunity to rescind the order for service without any 
penalty for a three-day period after the shipper signs 
the order for service, if the shipper scheduled the ship- 
ment to be loaded more than three days after signing 
the order. 

(f) Before loading the shipment, and upon mutual 
agreement of both you and the individual shipper, you 
may amend an order for service. 

(g) You must retain a copy of the order for service for 
each move you perform for at least one year from the 
date you made the order for service and keep it as an 
attachment to be made an integral part of the bill of 
lading contract. 

(h) You have the option of placing the valuation state- 
ment on either the order for service or the bill of lading, 
provided the order for service or bill of lading states the 
appropriate valuation selected by the shipper. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 72 FR 36773, July 5, 2007] 

DOT Interpretations—§375.501 

Section 375.501(d)(1) and (2) Blank or incomplete docu- 
ments: 

Question 1: May household goods motor carriers require 
shippers to sign blank documents before loading a shipment? 

Guidance: No, movers may not require shippers to sign 
blank documents before loading a shipment. Movers may 
provide blank documents to shippers for information purposes 
only. 

Question 2: May household goods movers require shippers 
to sign incomplete documents before loading the shipment? 

Guidance: A mover may require a shipper to sign an incom- 
plete, but not blank, document before loading at the ship- 
ment’s origin so long as the document contains all of the 
relevant shipment information. Movers may only omit infor- 
mation that cannot be determined before loading, such as 
actual shipment weight in the case of shipments moved under 
non-binding estimates or unforeseen charges incurred in 
transit. 

Question 3: May household goods movers require shippers 
to sign “Revised Written Estimates,” “Rescissions of Old Es- 
timate” or other documents authorizing the mover to rescind 
the estimate as a condition of loading a shipment? 

Guidance: Movers may not require shippers to sign “Re- 
vised Written Estimates,” “Rescissions of Old Estimate” or 
other documents authorizing the mover to rescind the esti- 
mate as a condition of loading the shipment unless the ship- 
per and carrier mutually agree to amend the estimate and the 
shipper signs a new estimate before the carrier loads the 
shipment. In accordance with 49 CFR 375.501(f), 375.401(h) 
and 375.403(a)(6), both the shipper and the mover must mu- 
tually agree to any amendment to a shipping order before 
loading the shipment. Section 375.501(d) does not alter this 
requirement. 

§375.503 Must I write up an inventory? 

(a) You must prepare a written, itemized inventory for 
each shipment of household goods you transport for an 
individual shipper. The inventory must identify every 
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§375.505 

carton and every uncartoned item that is included in the 

shipment. When you prepare the inventory, an identifi- 
cation number that corresponds to the inventory must 
be placed on each article that is included in the 

shipment. 
(b) You must prepare the inventory before or at the 

time of loading in the vehicle for transportation in a 
manner that provides the individual shipper with the 
opportunity to observe and verify the accuracy of the 
inventory if he or she so requests. 

(c) You must furnish a complete copy of the inventory 
to the individual shipper before or at the time of loading 
the shipment. A copy of the inventory, signed by both 
you and the individual shipper, must be provided to the 
shipper, together with a copy of the bill of lading, before 
or at the time you load the shipment. 

(d) Upon delivery, you must provide the individual 
shipper with the opportunity to observe and verify that 
the same articles are being delivered and the condition 
of those articles. You must also provide the individual 
shipper the opportunity to note in writing any missing 
articles and the condition of any damaged or destroyed 
articles. In addition, you must also provide the shipper 
with a copy of all such notations. 

(e) You must retain inventories for each move you 
perform for at least one year from the date you made the 
inventory and keep it as an attachment to be made an 
integral part of the bill of lading contract. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004] 

§375.505 Must I write up a bill of lading? 

(a) You must issue a bill of lading. The bill of lading 
must contain the terms and conditions of the contract. A 
bill of lading may be combined with an order for service 
to include all the items required by §375.501 of this 
subpart. You must furnish a partially complete copy of 
the bill of lading to the individual shipper before the 
vehicle leaves the residence at origin. The partially 
complete bill of lading must contain all relevant ship- 
ment information, except the actual shipment weight 
and any other information necessary to determine the 
final charges for all services performed. 

(b) On a bill of lading, you must include the following 
14 items: 

(1) Your name and address, or the name and address 
of the motor carrier issuing the bill of lading. 

(2) The names and addresses of any other motor 
carriers, when known, who will participate in transpor- 
tation of the shipment. 

(3) The name, address, and telephone number of your 
office (or the office of your agent) where the individual 
shipper can contact you in relation to the transportation 
of the shipment. 

(4) The form of payment you and your agents will 
honor at delivery. The payment information must be the 
same that was entered on the estimate and order for 
service. 

(5) When you transport on a collect-on-delivery basis, 
the name, address, and if furnished, the telephone num- 
ber, facsimile number, or e-mail address of a person to 

notify about the charges. The notification may also be 

made by overnight courier or certified mail, return re- 

ceipt requested. 

(6) For non-guaranteed service, the agreed date or 

period of time for pickup of the shipment and the agreed 

date or period of time for the delivery of the shipment. 

The agreed dates or periods for pickup and delivery 

entered upon the bill of lading must conform to the 

agreed dates or periods of time for pickup and delivery 

entered upon the order for service or a proper amend- 

ment to the order for service. 
(7) For guaranteed service, subject to tariff provisions, 

the dates for pickup and delivery, and any penalty or per 
diem entitlements due the individual shipper under the 

agreement. 

(8) The actual date of pickup. 
(9) The company or carrier identification number of 

the vehicle(s) upon which you load the individual ship- 

per’s shipment. 
(10) The terms and conditions for payment of the total 

charges, including notice of any minimum charges. 

(11) The maximum amount you will demand at the 
time of delivery to obtain possession of the shipment, 
when you transport under a collect-on-delivery basis. 

(12) The valuation statement provided in the Surface 
Transportation Board’s released rates order requires 
individual shippers either to choose Full Value Protec- 
tion for your liability or waive the Full Value Protection 
in favor of the STB’s released rates. The released rates 
may be increased annually by the motor carrier based 
on the U.S. Department of Commerce’s Cost of Living 
Adjustment. Contact the STB for a copy of the Released 
Rates of Motor Carrier Shipments of Household Goods. 
If the individual shipper waives your Full Value Protec- 
tion in writing on the STB’s valuation statement, you 

must include the charges, if any, for optional valuation 
coverage (other than Full Value Protection). 

(13) Evidence of any insurance coverage sold to or 
procured for the individual shipper from an indepen- 
dent insurer, including the amount of the premium for 
such insurance. 

(14) Each attachment to the bill of lading. Each at- 
tachment is an integral part of the bill of lading 
contract. If not provided elsewhere to the shipper, the 
following three items must be added as an attachment 
to the bill of lading. 

(i) The binding or non-binding estimate. 
(ii) The order for service. 
(ii) The inventory. 

(c) A copy of the bill of lading must accompany a 
shipment at all times while in your (or your agent’s) 
possession. Before the vehicle leaves the residence of 
origin, the bill of lading must be in the possession of the 
driver responsible for the shipment. 

(d) You must retain bills of lading for each move you 
perform for at least one year from the date you created 
the bill of lading. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 5, 2004; 72 FR 36773, July 5, 2007; 77 FR 25373, April 30, 2012] 
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Weighing the shipment 

§375.507 Must I determine the weight of a 
shipment? 

(a) When you transport household goods on a non- 
binding estimate dependent upon the shipment weight, 
you must determine the weight of each shipment trans- 
ported before the assessment of any charges. 

(b) You must weigh the shipment upon a certified 
scale. 

(c) You must provide a written explanation of volume 
to weight conversions, when you provide an estimate by 
volume and convert the volume to weight. 

[68 FR 35098, Jun. 11, 2003] 

§375.509 How must I determine the weight of a 
shipment? 

(a) You must weigh the shipment by using one of the 
following two methods: 

(1) First method-origin weigh. You determine the 
difference between the tare weight of the vehicle before 
loading at the origin of the shipment and the gross 
weight of the same vehicle after loading the shipment. 

(2) Second method-back weigh. You determine the 
difference between the gross weight of the vehicle with 
the shipment loaded and the tare weight of the same 
vehicle after you unload the shipment. 

(b) The following three conditions must exist for both 
the tare and gross weighings: 

(1) The vehicle must have installed or loaded all pads, 
dollies, hand trucks, ramps, and other equipment re- 
quired in the transportation of the shipment. 

(2) The driver and other persons must be off the 
vehicle at the time of either weighing. 

(3) The fuel tanks on the vehicle must be full at the 
time of each weighing, or, in the alternative, when you 
use the first method-origin weigh, in paragraph (a)(1) of 
this section, where the tare weighing is the first weigh- 
ing performed, you must refrain from adding fuel be- 
tween the two weighings. 

(c) You may detach the trailer of a tractor-trailer 

vehicle combination from the tractor and have the 
trailer weighed separately at each weighing provided 
the length of the scale platform is adequate to accom- 
modate and support the entire trailer at one time. 

(d) You must use the net weight of shipments trans- 
ported in containers. You must calculate the difference 
between the tare weight of the container (including all 

pads, blocking and bracing used in the transportation of 

the shipment) and the gross weight of the container 

with the shipment loaded in the container. 

[68 FR 35098, Jun. 11, 2003] 

§375.511 May I use an alternative method for 

shipments weighing 3,000 pounds or less? 

For shipments weighing 3,000 pounds or less (1,362 

kilograms or less), you may weigh the shipment upon a 

platform or warehouse certified scale before loading for 

transportation or after unloading. 

[68 FR 35098, Jun. 11, 2003] 

§375.519 

§375.513 Must I give the individual shipper an 
opportunity to observe the weighing? 

You must give the individual shipper or any other 
person responsible for the payment of the freight 
charges the right to observe all weighings of the 
shipment. You must advise the individual shipper, or 
any other person entitled to observe the weighings, 
where and when each weighing will occur. You must give 
the person who will observe the weighings a reasonable 
opportunity to be present to observe the weighings. 

[68 FR 35098, Jun. 11, 2003] 

§375.515 May an individual shipper waive his/ 
her right to observe each weighing? 

(a) If an individual shipper elects not to observe a 
weighing, the shipper is presumed to have waived that 
right. 

(b) If an individual shipper elects not to observe a 
reweighing, the shipper must waive that right in 
writing. The individual shipper may send the waiver 
notification via fax transmission; e-mail; overnight cou- 
rier; or certified mail, return receipt requested. 

(c) Waiver of the right to observe a weighing or re- 
weighing does not affect any other rights of the indi- 
vidual shipper under this part or otherwise. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004] 

§375.517 May an individual shipper demand re- 
weighing? 

After you inform the individual shipper of the billing 
weight and total charges and before actually beginning 
to unload a shipment weighed at origin (first method 
under §375.509(a)(1)), the individual shipper may de- 
mand a re-weigh. You must base your freight bill 
charges upon the re-weigh weight. 

[68 FR 35098, Jun. 11, 2003] 

§375.519 Must I obtain weight tickets? 

(a) You must obtain weight tickets whenever we re- 
quire you to weigh the shipment in accordance with this 

subpart. You must obtain a separate weight ticket for 
each weighing. The weigh master must sign each weight 
ticket. Each weight ticket must contain the following six 
items: 

(1) The complete name and location of the scale. 
(2) The date of each weighing. 
(3) The identification of the weight entries as being 

the tare, gross, or net weights. 
(4) The company or carrier identification of the 

vehicle. 
(5) The last name of the individual shipper as it 

appears on the bill of lading. 
(6) The carrier’s shipment registration or bill of lading 

number. 
(b) When both weighings are performed on the same 

scale, one weight ticket may be used to record both 

weighings. 
(c) As part of the file on the shipment, you must retain 

the original weight ticket or tickets relating to the 
determination of the weight of a shipment. 
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§375.521 

(d) All freight bills you present to an individual ship- 

per must include true copies of all weight tickets ob- 

tained in the determination of the shipment weight in 
order to collect any shipment charges dependent upon 

the weight transported. 

[68 FR 35099, Jun. 11, 2003] 

§375.521 What must I do if an individual shipper 
wants to know the actual weight or charges 
for a shipment before I tender delivery? 

(a) If an individual shipper of a shipment being trans- 
ported on a collect-on-delivery basis specifically re- 
quests notification of the actual weight or volume and 
charges on the shipment, you must comply with this 
request. This requirement is conditioned upon the indi- 
vidual shipper’s supplying you with an address or tele- 
phone number where the individual shipper will receive 
the communication. You must make your notification by 
telephone; in person; fax transmissions; email; over- 

night courier; or certified mail, return receipt requested. 
(b) The individual shipper must receive your notifica- 

tion at least one full 24-hour day before any tender of 
the shipment for delivery, excluding Saturdays, Sun- 
days and Federal holidays. 

(c) You may disregard the 24-hour notification re- 
quirement on shipments in any one of the following 
three circumstances: 

(1) The shipment will be back weighed (i.e., weighed 
at destination). 

(2) Pickup and delivery encompass two consecutive 
weekdays, if the individual shipper agrees. 

(3) The shipment is moving under a non-binding es- 
timate and the maximum payment required at time of 
delivery is 110 percent of the estimated charges, but 
only if the individual shipper agrees to waive the 24- 
hour notification requirement. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004] 

Subpart F—Transportation of 
Shipments 

§375.601 Must I transport the shipment in a 
timely manner? 

Yes. Transportation in a timely manner is also known 
as “reasonable dispatch service.” You must provide rea- 
sonable dispatch service to all individual shippers, ex- 
cept for transportation on the basis of guaranteed 
pickup and delivery dates. 

[68 FR 35099 June 11, 2003] 

§375.603 When must I tender a shipment for 
delivery? 

You must tender a shipment for delivery for an indi- 
vidual shipper on the agreed delivery date or within the 
period specified on the bill of lading. Upon the request or 
concurrence of the individual shipper, you may waive 
this requirement. 

[68 FR 35099 June 11, 2003] 

§375.605 How must I notify an individual 

shipper of any service delays? 

(a) When you are unable to perform either the pickup 

or delivery of a shipment on the dates or during the 

periods specified in the order for service and as soon as 

the delay becomes apparent to you, you must notify the 

individual shipper of the delay, at your expense, in one 

of the following six ways: 
(1) By telephone. 
(2) In person. 
(3) Fax transmissions. 
(4) E-mail. 
(5) Overnight courier. 
(6) Certified mail, return receipt requested. 
(b) You must advise the individual shipper of the dates 

or periods you expect to be able to pick up and/or deliver 
the shipment. You must consider the needs of the indi- 
vidual shipper in your advisement. You also must do the 
following four things: 

(1) You must prepare a written record of the date, 
time, and manner of notification. 

(2) You must prepare a written record of your 
amended date or period for pick-up or delivery. 

(3) You must retain these records as a part of your file 
on the shipment. The retention period is one year from 
the date of notification. 

(4) You must furnish a copy of the notice to the indi- 
vidual shipper by first class mail or in person if the 
individual shipper requests a copy of the notice. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004] 

§375.607 What must I do if I am able to tender a 
shipment for final delivery more than 24 hours 
before a specified date? 

(a) You may ask the individual shipper to accept an 
early delivery date. If the individual shipper does not 
concur with your request or the individual shipper does 
not request an early delivery date, you may, at your 
discretion, place a shipment in storage under your own 
account and at your own expense in a warehouse located 
near the destination of the shipment. If you place the 
shipment in storage, you must comply with paragraph 
(b) of this section. You may comply with paragraph (c) of 
this section, at your discretion. 

(b) You must immediately notify the individual ship- 
per of the name and address of the warehouse where you 
place the shipment. You must make and keep a record of 
your notification as a part of your shipment records. You 
have responsibility for the shipment under the terms 
and conditions of the bill of lading. You are responsible 
for the charges for redelivery, handling, and storage 
until you make final delivery. 

(c) You may limit your responsibility under paragraph 
(b) of this section up to the agreed delivery date or the 
first day of the period of time of delivery as specified in 
the bill of lading. 

[68 FR 35099 June 11, 2003] 
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§375.609 What must I do for shippers who store 
household goods in transit? 

(a) If you are holding goods for storage-in-transit 
(SIT) and the period of time is about to expire, you must 
comply with this section. 

(b) You must notify the individual shipper, in writing 
of the following four items: 

(1) The date of conversion to permanent storage. 
(2) The existence of a nine-month period after the date 

of conversion to permanent storage when the individual 
shipper may file claims against you for loss or damage 
occurring to the goods in transit or during the storage- 
in-transit period. 

(3) The fact your liability is ending. 
(4) The fact the individual shipper’s property will be 

subject to the rules, regulations, and charges of the 
warehouseman. 

(c) You must make this notification at least 10 days 
before the expiration date of either one of the following 
two periods: 

(1) The specified period of time when the goods are to 
be held in storage. 

(2) The maximum period of time provided in your 
tariff for storage- in-transit. 

(d) You must notify the individual shipper by facsimile 
transmission; e-mail; overnight courier; or certified 

mail, return receipt requested. 

(e) If you are holding household goods in storage- 
intransit for a period of time less than 10 days, you must 
give notification to the individual shipper of the infor- 
mation specified in paragraph (b) of this section one day 
before the expiration date of the specified time when the 
goods are to be held in such storage. 

(f) You must maintain a record of notifications as part 
of the records of the shipment. 

(g) Your failure or refusal to notify the individual 
shipper will automatically effect a continuance of your 
carrier liability according to the applicable tariff provi- 
sions with respect to storage-in-transit, until the end of 
the day following the date when you actually gave 
notice. 

(h) When you place household goods in permanent 
storage, you must place the household goods in the 
name of the individual shipper and provide contact 
information for the shipper in the form of a telephone 
number, mailing address and/or email address 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 

5, 2004; 77 FR 36935, June 20, 2012] 

Subpart G—Delivery of Shipments 

§375.701 May I provide for a release of liability 

on my delivery receipt? 

(a) Your delivery receipt or shipping document must 

not contain any language purporting to release or dis- 

charge you or your agents from liability. 

(b) The delivery receipt may include a statement the 

property was received in apparent good condition except 

as noted on the shipping documents. 

[68 FR 35100 June 11, 2003] 

§375.707 

§375.703 What is the maximum collect-on- 
delivery amount I may demand at the time of 
delivery? 

(a) On a binding estimate, the maximum amount is 
the exact estimate of the charges, plus charges for any 
additional services requested by the shipper after the 
bill of lading has been issued and charges, if applicable, 
for impracticable operations as defined in your carrier 
tariff. The maximum amount of charges for impracti- 
cable operations you may collect on delivery is an 
amount equal to 15 percent of all other charges due at 
delivery. 

(b) On a non-binding estimate, the maximum amount 
is 110 percent of the non-binding estimate of the 
charges, plus charges for any additional services re- 
quested by the shipper after the bill of lading has been 
issued and charges, if applicable, for impracticable op- 
erations as defined in your carrier tariff. The maximum 
amount of charges for impracticable operations you may 
collect on delivery is an amount equal to 15 percent of all 
other charges due at delivery. 

[68 FR 35100 June 11, 2003; 72 FR 36773, July 5, 2007] 

§375.705 If a shipment is transported on more 
than one vehicle, what charges may I collect 
at delivery? 

(a) At your discretion, you may do one of the following 
three things: 

(1) You may defer the collection of all charges until 
you deliver the entire shipment. 

(2) If you have determined the charges for the entire 
shipment, you may collect charges for the portion of the 
shipment tendered for delivery. You must determine the 
percentage of the charges for the entire shipment rep- 
resented by the portion of the shipment tendered for 
delivery. 

(3) If you cannot reasonably calculate the charges for 
the entire shipment, you must determine the charges 
for the portion of the shipment being delivered. You 
must collect this amount. The total charges you assess 
for the transportation of the separate portions of the 
shipment must not be more than the charges due for the 
entire shipment. 

(b) In the event of the loss or destruction of any part 
of a shipment transported on more than one vehicle, you 
must collect the charges as provided in §375.707. 

[68 FR 35100 June 11, 2003; 72 FR 36773] 

§375.707 If a shipment is partially lost or 
destroyed, what charges may I collect at 
delivery? 

(a)(1) If a shipment is partially lost or destroyed, you 
may collect at delivery: 

(i) A prorated percentage of the binding estimate or a 
prorated percentage of up to 110 percent of the nonbind- 
ing estimate. The prorated percentage is equal to the 
percentage of the weight of that portion of the shipment 
delivered relative to the total weight of the shipment. 
For example, if you deliver only 2,500 pounds of a 
shipment weighing 5,000 pounds, you may demand at 
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destination, as applicable, only 50 percent of a binding 

estimate or 50 percent of not more than 110 percent of 
a non-binding estimate; 

(ii) Charges for any additional services requested by 
the shipper after the bill of lading has been issued; and 

(iii) Charges for impracticable operations, if appli- 

cable, except that such charges must not exceed 15 

percent of all other charges due at delivery. 
(iv) Any specific valuation charge due. 
(2) You must bill and collect from the individual ship- 

per any remaining charges not collected at delivery in 
accordance with subpart H of this part. 

(b) You must determine, at your own expense, the 

proportion of the shipment, based on actual or construc- 
tive weight, not lost or destroyed in transit. 

(c) You may disregard paragraph (a)(1) of this section 
if loss or destruction was due to an act or omission of the 
individual shipper. 

(d) The individual shipper’s rights are in addition to, 
and not in lieu of, any other rights the individual ship- 
per may have with respect to a shipment of household 
goods you or your agent(s) partially lost or destroyed in 
transit. This applies whether or not the individual ship- 
per exercises any rights to obtain a refund of the portion 
of your published freight charges corresponding to the 
portion of the lost or destroyed shipment (including any 
charges for accessorial or terminal services) at the time 
you dispose of claims for loss, damage, or injury to 
articles in the shipment under part 370 of this chapter. 

[68 FR 35100 June 11, 2003; 72 FR 36773, July 5, 2007] 

§375.709 If a shipment is totally lost or 
destroyed, what charges may I collect at 
delivery? 

(a) You are forbidden from collecting, or requiring an 
individual shipper to pay, any freight charges (including 
any charges for accessorial or terminal services) when a 
household goods shipment is totally lost or destroyed in 
transit. The following two conditions also apply: 

(1) You must collect any specific valuation charge due. 
(2) You may disregard paragraph (a) of this section if 

loss or destruction was due to an act or omission of the 
individual shipper. 

(b) The individual shipper’s rights are in addition to, 
and not in lieu of, any other rights the individual ship- 
per may have with respect to a shipment of household 
goods you or your agent(s) totally lost or destroyed in 
transit. This applies whether or not the individual ship- 
per exercises its rights provided in paragraph (a) of this 
section. 

[68 FR 35100 June 11, 2003] 

Subpart H—Collection of Charges 

ah ed What types of charges apply to subpart 

This subpart applies to all shipments of household 
goods that: 

(a) Entail a balance due freight or expense bill, or 
(b) Are transported on an extension of credit basis. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 

5, 2004] 

§375.803 How must I present my freight or 

expense bill? 

You must present your freight or expense bill in ac- 

cordance with §375.807 of this subpart. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 

5, 2004] 

§375.805 If I am forced to relinquish a collect- 
ondelivery shipment before the payment of 
ALL charges, how do I collect the balance? 

On “collect-on-delivery” shipments, you must present 
your freight bill for all transportation charges within 15 
days as required by §375.807. 

[68 FR 35100 June 11, 2003] 

§375.807 What actions may I take to collect the 
charges upon my freight bill? 

(a) You must present a freight bill within 15 days 
(excluding Saturdays, Sundays, and Federal holidays) 
of the date of delivery of a shipment at its destination. 

(b) The credit period must be seven days (including 
Saturdays, Sundays, and Federal holidays). 

(c) You must provide in your tariffs the following four 
things: 

(1) You must automatically extend the credit period to 
a total of 30 calendar days for any shipper who has not 
paid your freight bill within the 7-day period. However, 
for charges for impracticable operations that are not 
collected at delivery, you may not extend the credit 
period beyond 30 days after you present your freight 
bill. 

(2) You will assess a service charge to each individual 
shipper equal to one percent of the amount of the freight 
bill, subject to a $20 minimum charge, for the extension 
of the credit period. You will assess the service charge 
for each 30-day extension the charges go unpaid. 

(3) You must deny credit to any shipper who fails to 
pay a duly- presented freight bill within the 30-day 
period. You may grant credit to the individual shipper 
when the individual shipper satisfies he/she will 
promptly pay all future freight bills duly presented. 

(4) You must ensure all payments of freight bills are 
strictly in accordance with the rules and regulations of 
this part for the settlement of your rates and charges. 

[68 FR 35100 June 11, 2003; 72 FR 36773, July 5, 2007] 

Subpart I—Penalties 

§375.901 What penalties do we impose for 
violations of this part? 

The penalty provisions of 49 U.S.C. Chapter 149, Civil 
and Criminal Penalties apply to this part. These penal- 
ties do not overlap. Notwithstanding these civil penal- 
ties, nothing in this section shall deprive any holder of 
a receipt or a bill of lading any remedy or right of action 
under existing law. 

[68 FR 35101 June 11, 2003} 
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Appendix A to Part 375—Your 
Rights and Responsibilities When 

You Move 
OMB No. 2126-0025. 

Bs Furnished by Your Mover, as Required by Federal 
aw 
Authority: 49 U.S.C. 13301, 13704, 13707, and 14104; 49 

CFR 1.87. 
What Is Included in This Pamphlet? 
In this pamphlet, you will find a discussion of each of these 

topics: 

Why Was I Given This Pamphlet? 

What Are the Most Important Points I Should Remember 
From This Pamphlet? 

What If I Have More Questions? 
Subpart A—General Requirements 
Who must follow the regulations? 
What definitions are used in this Pamphlet? 
Subpart B—Before Requesting Services From Any 

Mover 

What is my mover’s normal liability for loss or damage when 
my mover accepts goods from me? 

What actions by me limit or reduce my mover’s normal 
liability? 

What are dangerous or hazardous materials that may limit 
or reduce my mover’s normal liability? 
May my mover have agents? 
What items must be in my mover’s advertisements? 
How must my mover handle complaints and inquiries? 
Do I have the right to inspect my mover’s tariffs (schedules 

of charges) applicable to my move? 
Must my mover have an arbitration program? 
Must my mover inform me about my rights and responsi- 

bilities under Federal Law? 
What other information must my mover provide to me? 
How must my mover collect charges? 
May my mover collect charges upon delivery? 
May my mover extend credit to me? 
May my mover accept charge or credit cards for my pay- 

ments? 
Subpart C—Service Options Provided 
What service options may my mover provide? 
If my mover sells liability insurance coverage, what must my 

mover do? 
Subpart D—-Estimating Charges 
Must my mover estimate the transportation and accessorial 

charges for my move? 
How must my mover estimate charges under the regula- 

tions? 
What payment arrangements must my mover have in place 

to secure delivery of my household goods shipment? 
Subpart E—Pickup of My Shipment of Household 

Goods 
Must my mover write up an order for service? 

Must my mover write up an inventory of the shipment? 

Must my mover write up a bill of lading? 

Should I reach an agreement with my mover about pickup 

and delivery times? 
Must my mover determine the weight of my shipment? 

How must my mover determine the weight of my shipment? 

What must my mover do if I want to know the actual weight 

or charges for my shipment before delivery? 

Subpart F—Transportation of My Shipment 

Must my mover transport the shipment in a timely manner? 

What must my mover do if it is able to deliver my shipment 

more than 24 hours before I am able to accept delivery? 

What must my mover do for me when I store household 

goods in transit? 
Subpart G—Delivery of My Shipment 
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May my mover ask me to sign a delivery receipt releasing it 
from liability? 

What is the maximum collect-on-delivery amount my mover 
may demand I pay at the time of delivery? 

If my shipment is transported on more than one vehicle, 
what charges may my mover collect at delivery? 

If my shipment is partially or totally lost or destroyed, what 
charges may my mover collect at delivery? 

How must my mover calculate the charges applicable to the 
shipment as delivered? 

Subpart H—Collection of Charges 
Does this subpart apply to most shipments? 
How must my mover present its freight or expense bill to 

me? 

If I forced my mover to relinquish a collect-on-delivery ship- 
ment before the payment of ALL charges, how must my mover 
collect the balance? 

What actions may my mover take to collect from me the 
charges in its freight bill? 

Do I have a right to file a claim to recover money for property 
my mover lost or damaged? 

Subpart I—Resolving Disputes With My Mover 
What may I do to resolve disputes with my mover? 
Why Was I Given This Pamphlet? 
The Federal Motor Carrier Safety Administration’s 

(FMCSA) regulations protect consumers on interstate moves 
and define the rights and responsibilities of consumers and 
household goods carriers. 

The household goods carrier (mover) gave you this booklet to 
provide information about your rights and responsibilities as 
an individual shipper of household goods. Your primary respon- 
sibility is to select a reputable household goods carrier, ensure 
that you understand the terms and conditions of the contract, 
and understand and pursue the remedies that are available to 
you in case problems arise. You should talk to your mover if you 
have further questions. The mover will also furnish you with 
additional written information describing its procedure for 
handling your questions and complaints. The additional writ- 
ten information will include a telephone number you can call to 
obtain additional information about your move. 

What Are the Most Important Points I Should Remem- 
ber From This Pamphlet? 

1. Movers must give written estimates. 
2. Movers may give binding estimates. 
3. Non-binding estimates are not always accurate; actual 

charges may exceed the estimate. 
4. If your mover provides you (or someone representing you) 

with any partially complete document for your signature, you 

should verify the document is as complete as possible before 
signing it. Make sure the document contains all relevant ship- 
ping information, except the actual shipment weight and any 
other information necessary to determine the final charges for 
all services performed. 

5. You may request from your mover the availability of 
guaranteed pickup and delivery dates. 

6. Be sure you understand the mover’s responsibility for loss 
or damage, and request an explanation of the difference be- 
tween valuation and actual insurance. 

7. You have the right to be present each time your shipment 
is weighed. 

8. You may request a reweigh of your shipment. 
9. If you agree to move under a nonbinding estimate, you 

should confirm with your mover — in writing — the method of 
payment at delivery as cash, certified check, cashier’s check, 

money order, or credit card. 
10. Movers must offer a dispute settlement program as an 

alternative means of settling loss or damage claims. Ask your 
mover for details. 

11. You should ask the person you speak to whether he or she 
works for the actual mover or a household goods broker. A 
household goods broker must not represent itself as a mover. 
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The broker is responsible only for arranging the 

transportation. It does not own the trucks used to transport the 

shipment and is requiredto find an authorized mover to provide 

the transportation. You should know that a household goods 
broker generally has no authority to provide you with an 
estimate for the move, unless the broker has a written agree- 
ment with the household goods carrier. If a household goods 
broker provides you with an estimate without a written agree- 
ment with the carrier, the estimate may not be binding and you 
may instead be required to pay the actual charges assessed by 
the mover. A household goods broker is not responsible for loss 

or damage. 
12. You may request complaint information about movers 

from the Federal Motor Carrier Safety Administration under 
the Freedom of Information Act. You may be assessed a fee to 
obtain this information. See 49 CFR part 7 for the schedule of 
fees. 

13. You should seek estimates from at least three different 
movers. You should not disclose any information to the differ- 
ent movers about their competitors, as it may affect the accu- 
racy of their estimates. 

What if I Have More Questions? 
If this pamphlet does not answer all of your questions about 

your move, do not hesitate to ask for additional information 
from your mover’s representative who handled the arrange- 
ments for your move, the driver who transports your shipment, 
or the mover’s main office. 

Subpart A—General Requirements 
The primary responsibility for your protection les with you 

in selecting a reputable household goods carrier, ensuring you 
understand the terms and conditions of your contract with your 
mover, and understanding and pursuing the remedies that are 
available to you in case problems arise. 

Who Must Follow the Regulations? 

The regulations inform motor carriers engaged in the 
interstate transportation of household goods (household 
goods motor carriers or movers) what standards they 
must follow when offering services to you. You, an indi- 
vidual shipper, are not directly subject to the 
regulations. However, your mover may be required by 
the regulations to demand that you pay on time. The 
regulations apply only to a mover that both transports 
your household goods by motor vehicle in interstate 
commerce—that is, when you are moving from one State 
to another—and provides certain types of additional 
services. The regulations do not apply when your inter- 
state move takes place within a single commercial zone. 
A commercial zone is roughly equivalent to the local 
metropolitan area of a city or town. For example, a move 
between Brooklyn, NY, and Hackensack, NJ, would be 
considered within the New York City commercial zone 
and would not be subject to these regulations. Commer- 
cial zones are defined in 49 CFR part 372. 

What Definitions Are Used in This Pamphlet? 

Accessorial (Additional) Services— These are 
services such as packing, appliance servicing, unpack- 
ing, or piano stair carries that you request be performed 
(or that are necessary because of landlord requirements 
or other special circumstances). Charges for these ser- 
vices may be in addition to the line-haul charges. 

Advanced Charges— These are charges for services 
performed by someone other than the mover. A profes- 
sional, craftsman, or other third party may perform 

these services at your request. The mover pays for these 

services and adds the charges to your bill of lading 

charges. 

Advertisement— This is any communication to the 

public in connection with an offer or sale of any inter- 

state household goods transportation service. This will 

include written or electronic database listings of your 

mover’s name, address, and telephone number in an 

online database. This excludes listings of your mover’s 

name, address, and telephone number in a telephone 

directory or similar publication. However, Yellow Pages 

advertising is included within the definition. 

Agent— A local moving company authorized to act on 
behalf of a larger, national company. 

Appliance Service by Third Party— The prepara- 
tion of major electrical appliances to make them safe for 
shipment. Charges for these services may be in addition 
to the line-haul charges. 

Bill of Lading— The receipt for your goods and the 
contract for their transportation. 

Carrier— The mover transporting your household 
goods. 

Collect on Delivery (COD) — This means payment 
is required at the time of delivery at the destination 
residence (or warehouse). 

Certified Scale— Any scale designed for weighing 
motor vehicles, including trailers or semi-trailers not 
attached to a tractor, and certified by an authorized 
scale inspection and licensing authority. A certified scale 
may also be a platform or warehouse type scale that is 
properly inspected and certified. 

Estimate, Binding— This is a written agreement 
made in advance with your mover. It guarantees the 
total cost of the move based upon the quantities and 
services shown on the estimate. 

Estimate, Non-Binding— This is what your mover 
believes the cost will be, based upon the estimated 
weight of the shipment and the accessorial services 
requested. A non-binding estimate is not binding on the 
mover. The final charges will be based upon the actual 
weight of your shipment, the services provided, and the 
tariff provisions in effect. 

Expedited Service— This is an agreement with the 
mover to perform transportation by a set date in ex- 
change for charges based upon a higher minimum 
weight. 

Flight Charge— A charge for carrying items up or 
down flights of stairs. Charges for these services may be 
in addition to the line-haul charges. 

Guaranteed Pickup and Delivery Service— An 
additional level of service featuring guaranteed dates of 
service. Your mover will provide reimbursement to you 
for delays. This premium service is often subject to 
minimum weight requirements. 
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High Value Article— These are items included in a 
shipment valued at more than $100 per pound ($220 per 
kilogram). 

Household Goods,as used in connection with trans- 
portation, means the personal effects or property used, 
or to be used, in a dwelling, when part of the equipment 
or supplies of the dwelling. Transportation of the house- 
hold goods must be arranged and paid for by you or by 
another individual on your behalf. This may include 
items moving from a factory or store when you purchase 
them to use in your dwelling. You must request that 
these items be transported, and you (or another indi- 
vidual on your behalf) must pay the transportation 
charges to the mover. 

Household Goods Motor Carrier means a motor 
carrier that, in the ordinary course of its business of 
providing transportation of household goods, offers 
some or all of the following additional services: (1) Bind- 
ing and non-binding estimates, (2) Inventory, (3) Pro- 

tective packing and unpacking of individual items at 
personal residences, and (4) Loading and unloading at 
personal residences. The term does not include a motor 
carrier when the motor carrier provides transportation 
of household goods in containers or trailers that are 
entirely loaded and unloaded by an individual other 
than an employee or agent of the motor carrier. 

Individual Shipper— Any person who— 

1. Is the shipper, consignor, or consignee of a house- 
hold goods shipment; 

2. Is identified as the shipper, consignor, or consignee 
on the face of the bill of lading; 

3. Owns the goods being transported; and 

4. Pays his or her own tariff transportation charges. 

Impracticable Operations generally refer to ser- 
vices required when operating conditions make it physi- 
cally impossible for the motor carrier to perform pickup 
or delivery with its normally assigned road-haul equip- 
ment, so that the carrier must use smaller equipment 
and/or additional labor to complete pickup or delivery of 
the shipment. A mover may require payment of addi- 
tional charges for impracticable operations even if you 
do not request these services. The specific services con- 

sidered to be impracticable operations by your mover 

are defined in your mover’s tariff. 

Inventory— The detailed descriptive list of your 

household goods showing the number and condition of 

each item. 

Line Haul Charges— The charges for the vehicle 

transportation portion of your move. These charges, if 

separately stated, apply in addition to the accessorial 

service charges. 

Long Carry— A charge for carrying articles exces- 

sive distances between the mover’s vehicle and your 

residence. Charges for these services may be in addition 

to the line-haul charges. 

May— An option. You or your mover may do some- 

thing, but it is not a requirement. 
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Mover— A household goods motor carrier and its 
household goods agents. 

Must— A legal obligation. You or your mover must do 
something. 

Order for Service— The document authorizing the 
mover to transport your household goods. 

Order (Bill of Lading) Number— The number 
used to identify and track your shipment. 

Peak Season Rates— Higher line-haul charges ap- 
plicable during the summer months. 

Pickup and Delivery Charges— Separate trans- 
portation charges applicable to transporting your ship- 
ment between the storage-in-transit warehouse and 
your residence. 

Reasonable Dispatch— The performance of trans- 
portation on the dates, or during the period of time, 
agreed upon by you and your mover and shown on the 
Order for Service/Bill of Lading. For example, if your 
mover deliberately withholds any shipment from deliv- 
ery after you offer to pay the binding estimate or up to 
110 percent of a non-binding estimate, plus any charges 
for additional services you requested that were not 
included in the estimate and/or permissible charges for 
impracticable operations, your mover has not trans- 
ported the goods with reasonable dispatch. The term 
“reasonable dispatch” excludes transportation provided 
under your mover’s tariff provisions requiring guaran- 
teed service dates. Your mover will have the defense of 
force majeure, i.e., that the contract cannot be per- 
formed owing to causes that are outside the control of 
the parties and could not be avoided by exercise of due 
care. 

Should— A recommendation. We recommend you or 
your mover do something, but it is not a requirement. 

Shuttle Service— The use of a smaller vehicle to 
provide service to residences not accessible to the moy- 
er’s normal line-haul vehicles. 

Storage-In-Transit (SIT)— The temporary ware- 
house storage of your shipment pending further trans- 
portation, with or without notification to you. If you (or 
someone representing you) cannot accept delivery on 
the agreed-upon date or within the agreed-upon time 
period (for example, because your home is not quite 
ready to occupy), your mover may place your shipment 
into SIT without notifying you. In those circumstances, 
you will be responsible for the added charges for SIT 
service, as well as the warehouse handling and final 

delivery charges. However, your mover also may place 
your shipment into SIT if your mover was able to make 
delivery before the agreed-upon date (or before the first 
day of the agreed-upon delivery period) but you did not 
concur with early delivery. In those circumstances, your 
mover must notify you immediately of the SIT, and your 
mover is fully responsible for redelivery charges, han- 
dling charges, and storage charges. 

Surface Transportation Board— An agency | 
within the U.S. Department of Transportation that 
regulates household goods carrier tariffs, among other 
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responsibilities. The Surface Transportation Board’s ad- 

dress is 395 E Street, SW., Washington, DC 20423— 

0001. Tele. 202-245-0245. 

Tariff— An issuance (in whole or in part) containing 
rates, rules, regulations, classifications, or other 
provisions. The Surface Transportation Board requires 
that a tariff contain three specific items. First, an accu- 
rate description of the services the mover offers to the 
public. Second, the specific applicable rates (or the basis 
for calculating the specific applicable rates) and service 
terms for services offered to the public. Third, the mov- 
er’s tariff must be arranged in a way that allows you to 
determine the exact rate(s) and service terms applicable 
to your shipment. 

Valuation— The degree of worth of the shipment. 
The valuation charge compensates the mover for assum- 
ing a greater degree of liability than is provided for in its 
base transportation charges. 

Warehouse Handling— A charge may be applicable 
each time SIT service is provided. Charges for these 
services may be in addition to the line-haul charges. 
This charge compensates the mover for the physical 
placement and removal of items within the warehouse. 

We, Us, and Our— The Federal Motor Carrier Safety 
Administration (FMCSA). 

You and Your— You are an individual shipper of 
household goods. You are a consignor or consignee of a 
household goods shipment and your mover identifies 
you as such in the bill of lading contract. You own the 
goods being transported and pay the transportation 
charges to the mover. 

Where may other terms used in this pamphlet 
be defined? You may find other terms used in this 
pamphlet defined in 49 U.S.C. 13102. The statute con- 
trols the definitions in this pamphlet. If terms are used 
in this pamphlet and the terms are defined neither here 
nor in 49 U.S.C. 13102, the terms will have the ordinary 
practical meaning of such terms. 

Subpart B—Before Requesting Services From Any 
Mover 

What Is My Mover’s Normal Liability for Loss or 
Damage When My Mover Accepts Goods From 
Me? 

In general, your mover is legally liable for loss or 
damage that occurs during performance of any trans- 
portation of household goods and of all related services 
identified on your mover’s lawful bill of lading. 

Your mover is liable for loss of, or damage to, any 
household goods to the extent provided in the current 
Surface Transportation Board’s Released Rates Order. 
You may obtain a copy of the current Released Rates 
Order by contacting the Surface Transportation Board 
at the address provided under the definition of the 
Surface Transportation Board. The rate may be in- 
creased annually by your mover based on the U.S. 
Department of Commerce’s Cost of Living Adjustment. 
Your mover may have additional liability if your mover 
sells liability insurance to you. 

All moving companies are required to assume liability 

for the value of the goods transported. However, there 

are different levels of liability, and you should be aware 

of the amount of protection provided and the charges for 

each option. 

Basically, most movers offer two different levels of 

liability under the terms of their tariffs and the Surface 

Transportation Board’s Released Rates Orders. These 

orders govern the moving industry. The levels of liability 

are as follows: 

(1) FULL VALUE PROTECTION (FVP). This is 

the most comprehensive option available for the protec- 

tion of your goods. Unless you waive full-value protec- 

tion in writing and agree to Release Value Protection as 
described below, your shipment will be transported un- 
der your mover’s full (replacement) value level of 
liability. If any article is lost, destroyed, or damaged 
while in your mover’s custody, your mover will, at its 
option, either: repair the article to the extent necessary 
to restore it to the same condition as when it was 
received by your mover, or pay you for the cost of such 
repairs; replace the article with an article of like kind; or 
pay you for the cost of a replacement article at the 
current market replacement value, regardless of the age 
of the lost or damaged article. Your mover will charge 
you for this level of protection, or you may select the 
Alternative Level of Liability described below. 

The cost for FVP is based on the value that you place 
on your shipment. For example, the valuation charge for 
a shipment valued at $25,000 would be about $250.00. 
However, the exact cost for full-value protection may 
vary by mover and may be further subject to various 
deductible levels of liability that could reduce your cost. 
Ask your mover for the details and cost of its specific 
plan. 

Under the F'VP level of liability, movers are permitted 
to limit their liability for loss of, or damage to, articles 

of extraordinary value, unless you specifically list on the 
shipping documents such articles for which you want 
liability coverage. An article of extraordinary value is 
any item whose value exceeds $100 per pound (for 
example, jewelry, silverware, china, furs, antiques, ori- 
ental rugs and computer software). Ask your mover for 
a complete explanation of this limitation before your 
move. It is your responsibility to study this provision 
carefully and to make the necessary declaration. 

(2) RELEASED VALUE of 60 Cents Per Pound 
Per Article. This is the most economical protection 
option available; however, this no-cost option provides 
only minimal protection. Under this option, the mover 
assumes liability for no more than 60 cents per pound 
per article. Loss or damage claims are settled based on 
the weight of the article multiplied by 60 cents per 
pound. For example, if a 10-pound stereo component 
valued at $1,000 were lost or destroyed, the mover 
would be liable for no more than $6.00 (10 pounds x 60 
cents per pound). Obviously, you should think carefully 
before agreeing to such an arrangement. There is no 
extra charge for this minimal protection, but you must 
signa specific statement on the bill of lading agreeing to 
it. If you do not select this Alternative Level of Liability, 
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your shipment will be transported at the Full (Replace- 
ment) Value level of liability and you will be assessed 
the applicable valuation charge. 

These two levels of liability are not insurance agree- 
ments governed by State insurance laws but instead are 
contractual tariff levels of liability authorized under 
Released Rates Orders of the Surface Transportation 
Board of the U.S. Department of Transportation. 

In addition to these options, some movers may also 
offer to sell, or procure for you, separate liability insur- 
ance from a third-party insurance company when you 
release your shipment for transportation at the mini- 
mum released value (60 cents per pound [$1.32 per 
kilogram] per article). This is not valuation coverage 
governed by Federal law but optional insurance regu- 
lated under State law. If you purchase this separate 
coverage and your mover is responsible for loss or dam- 
age, the mover is liable only for an amount not exceed- 
ing 60 cents per pound ($1.32 per kilogram) per article, 
and the balance of the loss is recoverable from the 
insurance company up to the amount of insurance 
purchased. The mover’s representative can advise you 
of the availability of such liability insurance, and the 
cost. 

If you purchase liability insurance from or through 
your mover, the mover is required to issue a policy or 
other written record of the purchase and to provide you 
with a copy of the policy or other document at the time 
of purchase. If the mover fails to comply with this 
requirement, the mover becomes fully liable for any 
claim for loss or damage attributed to its negligence. 

What Actions by Me Limit or Reduce My Mover’s 
Normal Liability? 

Your actions may limit or reduce your mover’s normal 
liability under the following three circumstances: 

(1) You include perishable, dangerous, or hazardous 
materials in your household goods without your mover’s 
knowledge. 

(2) You choose the alternative level of liability (60 
cents per pound per article) but ship household goods 
valued at more than 60 cents per pound ($1.32 per 
kilogram) per article. 

(3) You fail to notify your mover in writing of articles 

valued at more than $100 per pound ($220 per 

kilogram). (If you do notify your mover, you will be 

entitled to full recovery up to the declared value of the 

article or articles, not to exceed the declared value of the 

entire shipment.) 

What Are Dangerous or Hazardous Materials 

That May Limit or Reduce My Mover’s Normal 

Liability? 

Federal law forbids you to ship hazardous materials 

in your household goods boxes or luggage without in- 

forming your mover. A violation can result in 5 years 

imprisonment and penalties of $250,000 or more (49 

U.S.C. 5124). You could also lose or damage your house- 

hold goods by fire, explosion, or contamination. 
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If you offer hazardous materials to your mover, you 
are considered a hazardous materials shipper and must 
comply with the hazardous materials requirements in 
49 CFR parts 171, 172, and 173, including but not 
limited to package labeling and marking, shipping pa- 
pers, and emergency response information. Your mover 
must comply with 49 CFR parts 171, 172, 173, and 177 
as a hazardous materials carrier. 

Hazardous materials include explosives, compressed 
gases, flammable liquids and solids, oxidizers, poisons, 
corrosives, and radioactive materials. Examples: Nail 
polish remover, paints, paint thinners, lighter fluid, 
gasoline, fireworks, oxygen bottles, propane cylinders, 
automotive repair and maintenance chemicals, and 
radiopharmaceuticals. 

There are special exceptions for small quantities (up 
to 70 ounces total) of medicinal and toilet articles car- 
ried in your household goods and certain smoking ma- 
terials carried on your person. For further information, 
contact your mover. 

May My Mover Have Agents? 

Yes, your mover may have agents. If your mover has 
agents, your mover must have written agreements with 
its prime agents. Your mover and its retained prime 
agent must sign their agreements. Copies of your mov- 
er’s prime agent agreements must be in your mover’s 
files for a period of at least 24 months following the date 
of termination of each agreement. 

What Items Must Be in My Mover’s Advertise- 
ments? 

Your mover must publish and use only truthful, 
straightforward, and honest advertisements. Your 
mover must include certain information in all advertise- 
ments for all services (including any accessorial services 
incidental to or part of interstate transportation). Your 
mover must require each of its agents to include the 
same information in its advertisements. The informa- 
tion must include the following two pieces of informa- 
tion about your mover: 

(1) Name or trade name of the mover under whose 
U.S. DOT number the advertised service will originate. 

(2) U.S. DOT number assigned by FMCSA authoriz- 
ing your mover to operate. Your mover must display the 
information as: U.S. DOT No. (assigned number). 

You should compare the name or trade name of the 
mover and its U.S. DOT number to the name and U.S. 
DOT number on the sides of the truck(s) that arrive at 
your residence. The names and numbers should be 
identical. If the names and numbers are not identical, 
you should ask your mover immediately why they are 
not. You should not allow the mover to load your house- 
hold goods on its truck(s) until you obtain a satisfactory 
response from the mover’s local agent. The discrepan- 
cies may warn of problems you will have later in your 
business dealings with this mover. 
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How Must My Mover Handle Complaints and 

Inquiries? 

All movers are expected to respond promptly to com- 
plaints or inquiries from you, the customer. Should you 
have a complaint or question about your move, you 

should first attempt to obtain a satisfactory response 
from the mover’s local agent, the sales representative 
who handled the arrangements for your move, or the 
driver assigned to your shipment. 

If for any reason you are unable to obtain a satisfac- 
tory response from one of these persons, you should then 
contact the mover’s principal office. When you make 
such a call, be sure to have available your copies of all 
documents relating to your move. 

Particularly important is the number assigned to your 
shipment by your mover. 

Interstate movers are also required to offer neutral 
arbitration as a means of resolving consumer disputes 
involving loss of or damage to your household goods 
shipment and disputes regarding charges that your 
mover billed in addition to those collected at delivery. 
Your mover is required to provide you with information 
regarding its arbitration program. You have the right to 
pursue court action under 49 U.S.C. 14706 to seek 
judicial redress directly rather than participate in your 
mover’s arbitration program. 

All interstate moving companies are required to 
maintain a complaint and inquiry procedure to assist 
their customers. At the time you make the arrange- 
ments for your move, you should ask the mover’s rep- 
resentative for a description of the mover’s procedure, 
the telephone number to be used to contact the mover, 
and whether the mover will pay for such telephone calls. 
Your mover’s procedure must include the following four 
things: 

(1) Acommunications system allowing you to commu- 
nicate with your mover’s principal place of business by 
telephone. 

(2) A telephone number. 

(3) Aclear and concise statement about who must pay 
for complaint and inquiry telephone calls. 

(4) A written or electronic record system for recording 
all inquiries and complaints received from you by any 
means of communication. 

Your mover must give you a clear and concise written 
description of its procedure. You may want to be certain 
that the system is in place. 

Do I Have the Right to Inspect My Mover’s Tar- 
iffs (Schedules of Charges) Applicable to My 
Move? 

Federal law requires your mover to advise you of your 
right to inspect your mover’s tariffs (its schedules of 
rates or charges) governing your shipment. Movers’ 
tariffs are made a part of the contract of carriage (bill of 
lading) between you and the mover. You may inspect the 
tariff at the mover’s facility, or, upon request, the mover 

will furnish you a free copy of any tariff provision con- 

taining the mover’s rates, rules, or charges governing 

your shipment. 

Tariffs may include provisions limiting the mover’s 

liability. This is generally described in a section on 

declaring value on the bill of lading. A second tariff 

provision may set the periods for filing claims. This is 

generally described in Section 6 on the reverse side of a 

bill of lading. A third tariff provision may reserve your 

mover’s right to assess additional charges for additional 

services performed. For non-binding estimates, another 

tariff provision may base charges upon the exact weight 

of the goods transported. Your mover’s tariff may con- 

tain other provisions that apply to your move. Ask your 
mover what they might be, and request a copy. 

Must My Mover Have an Arbitration Program? 

Your mover must have an arbitration program for 
your use in resolving disputes concerning loss of or 
damage to your household goods and disputes regarding 
charges that were billed to you in addition to those 
collected at delivery of your shipment. You have the 
right not to participate in the arbitration program. You 
may pursue court action under 49 U.S.C. 14706 to seek 
judicial remedies directly. Your mover must establish 
and maintain an arbitration program with the following 
11 minimum elements: 

(1) The arbitration program offered to you must pre- 
vent your mover from having any special advantage 
because you live or work in a place distant from the 
mover’s principal or other place of business. 

(2) Before your household goods are tendered for 
transport, your mover must provide notice to you of the 
availability of neutral arbitration, including the follow- 
ing three things: 

(a) Asummary of the arbitration procedure. 

(b) Any applicable costs. 

(c) A disclosure of the legal effects of electing to use 
arbitration. 

(3) Upon your request, your mover must provide in- 
formation and forms it considers necessary for initiating 
an action to resolve a dispute under arbitration. 

(4) Each person authorized to arbitrate must be inde- 
pendent of the parties to the dispute and capable of 
resolving such disputes fairly and expeditiously. Your 
mover must ensure the arbitrator is authorized and able 
to obtain from you or your mover any material or rel- 
evant information to carry out a fair and expeditious 
decision-making process. 

(5) You must not be required to pay more than onehalf 
of the arbitration’s cost. The arbitrator may determine 
the percentage of payment of the costs for each party in 
the arbitration decision, but must not make you pay 
more than half. 
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(6) Your mover must not require you to agree to use 
arbitration before a dispute arises. 

(7) You and your mover will be bound by arbitration 
for claims of $10,000 or less if you request arbitration. 

(8) You and your mover will be bound by arbitration 
for claims of more than $10,000 only if you request 
arbitration and your mover agrees to it. 

(9) If you and your mover both agree, the arbitrator 
may provide for an oral presentation of a dispute by a 
party or representative of a party. 

(10) The arbitrator must render a decision within 60 
days of receipt of written notification of the dispute, and 
a decision by an arbitrator may include any remedies 
appropriate under the circumstances. 

(11) The 60-day period may be extended for a reason- 
able period if either you or your mover fails to provide 
information in a timely manner. Your mover must pro- 
duce and distribute a concise, easy-to-read, accurate 
summary of its arbitration program. 

Must My Mover Inform Me About My Rights and 
Responsibilities Under Federal Law? 

Yes, your mover must inform you about your rights 
and responsibilities under Federal law. Your mover 
must produce and distribute this document. It should 
follow the general order and contain the text of appen- 
dix A to 49 CFR part 375. 

What Other Information Must My Mover Pro- 
vide Me? 

At the time your mover provides a written estimate, it 
must provide you with a copy of the U.S. Department of 
Transportation publication FMCSA—ESA—03-—005 en- 
titled “Ready to Move?” (or its successor publication). 
Before your mover executes an order for service for a 
shipment of household goods, your mover must furnish 
you with the following four documents: 

1. The contents of Appendix A, “Your Rights and 
Responsibilities When You Move”—this booklet. 

2. A concise, easy-to-read, and accurate summary of 

your mover’s arbitration program. 

3. A notice of availability of the applicable sections of 
your mover’s tariff for the estimate of charges, including 

an explanation that you may examine the tariff sections 

or have copies sent to you upon request. 

4. A concise, easy-to-read, accurate summary of your 

mover’s customer complaint and inquiry handling 

procedures. Included in this summary must be the fol- 

lowing two items: 

(a) The main telephone number you may use to com- 

municate with your mover. 

(b) A clear and concise statement concerning who 

must pay for telephone calls. 

Your mover may, at its discretion, provide additional 

information to you. 

How Must My Mover Collect Charges? 
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Your mover must issue you an honest, truthful freight 
or expense bill for each shipment transported. Your 
mover’s freight or expense bill must contain the follow- 
ing 17 items: 

(1) Name of the consignor. 

(2) Name of the consignees. 

(3) Date of the shipment. 

(4) Origin point. 

(5) Destination points. 

(6) Number of packages. 

(7) Description of the freight. 

(8) Weight of the freight (if your shipment is moved 
under a non-binding estimate). 

(9) Exact rate(s) assessed. 

(10) Disclosure of the actual rates, charges, and al- 
lowances for the transportation service, when your 
mover electronically presents or transmits freight or 
expense bills to you. These rates must be in accordance 
with the mover’s applicable tariff. 

(11) An indication of whether adjustments may apply 
to the bill. 

(12) Total charges due and acceptable methods of 
payment. 

(13) The nature and amount of any special service 
charges. 

(14) The points where special services were rendered. 

(15) Route of movement and name of each mover 
participating in the transportation. 

(16) Transfer points where shipments moved. 

(17) Address where you must pay or address of bill 
issuer’s principal place of business. 

Your mover must present its freight or expense bill to 
you within 15 days of the date of delivery of a shipment 
at its destination. 

The computation of time excludes Saturdays, Sun- 
days, and Federal holidays. If your mover lacks suffi- 
cient information to compute its charges, your mover 
must present its freight bill for payment within 15 days 
of the date when sufficient information does become 
available. 

May My Mover Collect Charges Upon Delivery? 

Yes. Your mover must specify the form of payment 
acceptable at delivery when the mover prepares an 
estimate and order for service. The mover and its agents 
must honor the form of payment at delivery, except 
when you mutually agree to a change in writing. The 
mover must also specify the same form of payment when 
it prepares your bill of lading, unless you agree to a 
change. See also “May my mover accept charge or credit 
cards for my payments?” 
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You must be prepared to pay 10 percent more than the 

estimated amount, if your goods are moving under a 

non-binding estimate. Every collect-on-delivery shipper 

must have available 110 percent of the estimate at the 
time of delivery. In addition, your mover may also collect 
at the time of delivery the charges for any additional 
services you requested after the contract with your 
mover was executed (charges therefore not included in 
the estimate) and any charges for impracticable opera- 
tions needed to accomplish delivery, as defined by the 
carrier’s tariff. Charges collected at the time of delivery 
for impracticable operations must not exceed 15 percent 
of all other charges due at the time of delivery. You must 
pay all remaining charges for impracticable operations 
within 30 days after you receive the mover’s freight bill. 

May My Mover Extend Credit to Me? 

Extending credit to you is not the same as accepting 
your charge or credit card(s) as payment. Your mover 
may extend credit to you in the amount of the tariff 
charges. If your mover extends credit to you, your mover 
becomes like a bank offering you a line of credit, whose 
size and interest rate are determined by your ability to 
pay its tariff charges within the credit period. Your 
mover must ensure you will pay its tariff charges within 
the credit period. Your mover may relinquish possession 
of freight before you pay its tariff charges, at its 
discretion. 

The credit period must begin on the day following 
presentation of your mover’s freight bill to you. Under 
Federal regulation, the standard credit period is 7 days, 
excluding Saturdays, Sundays, and Federal holidays. 
Your mover must also extend the credit period to a total 
of 30 calendar days if the freight bill is not paid within 
the 7-day period. A service charge equal to one percent 
of the amount of the freight bill, subject to a $20 mini- 
mum, will be assessed for this extension and for each 
additional 30-day period the charges go unpaid. 

Your failure to pay within the credit period will re- 
quire your mover to determine whether you will comply 
with the Federal household goods transportation credit 
regulations in good faith in the future before extending 
credit again. 

May My Mover Accept Charge or Credit Cards 
for My Payments? 

Your mover may allow you to use a charge or credit 
card for payment of the freight charges. Your mover may 
accept charge or credit cards whenever you ship with it 
under an agreement and tariff requiring payment by 
cash or cash equivalents. Cash equivalents are a certi- 
fied check, money order, or cashier’s check (a check that 
a financial institution—bank, credit union, savings and 
loan—draws upon itself and that is signed by an officer 
of the financial institution). 

If your mover allows you to pay for a freight or ex- 
pense bill by charge or credit card, your mover deems 
such a payment to be equivalent to payment by cash, 
certified check, or cashier’s check. It must note in writ- 
ing on the order for service and the bill of lading 
whether you may pay for the transportation and related 
services using a charge or credit card. You should ask 

your mover at the time the estimate is written whether 

it will accept charge or credit cards at delivery. 

The mover must specify what charge or credit cards it 

will accept, such as American Express™, Discover™, 

MasterCard™, or Visa™. If your mover agrees to accept 

payment by charge or credit card, you must arrange 

with your mover for the delivery only at a time when 

your mover can obtain authorization for your credit card 

transaction. If you cause a charge or credit card issuer 

to reverse a transaction, your mover may consider your 

action tantamount to forcing your mover to provide an 

involuntary extension of its credit. 

Subpart C—Service Options Provided 

What Service Options May My Mover Provide? 

Your mover may provide any service options it 
chooses. It is customary for movers to offer several price 
and service options. 

The total cost of your move may increase if you want 
additional or special services. Before you agree to have 
your shipment moved under a bill of lading providing 
special service, you should have a clear understanding 
with your mover of what the additional cost will be. You 
should always consider whether other movers might 
provide the services you need without requiring you to 
pay the additional charges. 

One service option is a space reservation. If you agree 
to have your shipment transported under a space res- 
ervation agreement, you will pay for a minimum num- 
ber of cubic feet of space in the moving van regardless of 
how much space in the van your shipment actually 
occupies. 

A second option is expedited service. This aids you if 
you must have your shipments transported on or be- 
tween specific dates when the mover could not ordinar- 
ily agree to do so in its normal operations. 

A third customary service option is exclusive use of a 
vehicle. If for any reason you desire or require that your 
shipment be moved by itself on the mover’s truck or 
trailer, most movers will provide such service. 

Another service option is guaranteed service on or 
between agreed dates. You enter into an agreement with 
the mover where the mover provides for your shipment 
to be picked up, transported to destination, and deliv- 
ered on specific guaranteed dates. If the mover fails to 
provide the service as agreed, you are entitled to be 
compensated at a predetermined amount or a daily rate 
(per diem) regardless of the expense you might actually 
have incurred as a result of the mover’s failure to 
perform. 

Before requesting or agreeing to any of these price 
and service options, be sure to ask the mover’s repre- 
sentatives about the final costs you will pay. 
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Transport of Shipments on Two or More Vehicles 

Although all movers try to move each shipment on one 
truck, it becomes necessary, at times, to divide a ship- 
ment among two or more trucks. This may occur if your 
mover has underestimated the cubic feet (meters) of 
space required for your shipment and it will not all fit on 
the first truck. Your mover will pick up the remainder, or 
“leave behind,” on a second truck at a later time, and 
this part of your shipment may arrive at the destination 
later than the first truck. When this occurs, your trans- 
portation charges will be determined as if the entire 
shipment had moved on one truck. 

If it is important for you to avoid this inconvenience of 
a “leave behind,” be sure your estimate includes an 
accurate calculation of the cubic feet (meters) required 
for your shipment. Ask your estimator to use a “Table of 
Measurements” form in making this calculation. Con- 
sider asking for a binding estimate. A binding estimate 
is more likely to be conservative with regard to cubic 
feet (meters) than a non-binding estimate. If the mover 
offers space reservation service, consider purchasing 
this service for the necessary amount of space plus some 
margin for error. In any case, you would be prudent to 
“prioritize” your goods in advance of the move so the 
driver will load the more essential items on the first 
truck if some are left behind. 

If My Mover Sells Liability Insurance Coverage, 
What Must My Mover Do? 

If your mover provides the service of selling additional 
liability insurance, your mover must follow certain 
regulations. 

Your mover, its employees, or its agents may sell, offer 
to sell, or procure additional liability insurance coverage 
for you for loss of or damage to your shipment if you 
release the shipment for transportation at a value not 
exceeding 60 cents per pound ($1.32 per kilogram) per 
article. 

Your mover may offer, sell, or procure any type of 
insurance policy covering loss or damage in excess of its 
specified liability. 

Your mover must issue you a policy or other appro- 
priate evidence of the insurance you purchased. Your 
mover must provide a copy of the policy or other appro- 
priate evidence to you at the time your mover sells or 
procures the insurance. Your mover must issue policies 
written in plain English. 

Your mover must clearly specify the nature and ex- 

tent of coverage under the policy. Your mover’s failure to 

issue you a policy, or other appropriate evidence of 

insurance you purchased, will subject your mover to full 

liability for any claims to recover loss or damage attrib- 

uted to it. 

Your mover’s tariff must provide for liability insur- 

ance coverage. The tariff must also provide for the base 

transportation charge, including its assumption of full 

liability for the value of the shipment. This would offer 

you a degree of protection in the event your mover fails 
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to issue you a policy or other appropriate evidence of 
insurance at the time of purchase. 

Subpart D—Estimating Charges 

Must My Mover Estimate the Transportation 
and Accessorial Charges for My Move? 

We require your mover to prepare a written estimate 
on every shipment transported for you. You are entitled 
to a copy of the written estimate when your mover 
prepares it. Your mover must provide you a written 
estimate of all charges, including transportation, 
accessorial, and advance charges. Your mover’s “rate 
quote” is not an estimate. You and your mover must sign 
the estimate of charges. Your mover must provide you 
with a dated copy of the estimate of charges at the time 
you sign the estimate. 

If the location you are moving from is within a 50- 
mile radius of your mover’s (or its agent’s) place of 
business, the estimate that your mover provides you 
must be based on a physical survey of your goods. You 
have the right to waive the requirement for a physical 
survey if you choose, but your waiver must be in the 
form of a written agreement signed by you before your 
shipment is loaded. 

You should be aware that if you receive an estimate 
from a household goods broker, the mover may not be 
required to accept the estimate. Be sure to obtain a 
written estimate from a mover who tells you orally that 
it will accept the broker’s estimate. 

Your mover must specify the form of payment the 
mover and its delivering agent will honor at delivery. 
Payment forms may include but are not limited to cash, 
certified check, money order, cashier’s check, a specific 
charge card such as American ExxpressTM, a specific 
credit card such as VisaTM, and your mover’s own 

credit. 

Before loading your household goods, and upon mu- 
tual agreement between you and your mover, your 
mover may amend an estimate of charges. Your mover 
may not amend the estimate after loading the shipment. 

A binding estimateA binding estimate is a written 
agreement made in advance with your mover, indicating 
you and the mover are bound by the charges. It guar- 
antees the total cost of the move based upon the quan- 
tities and services shown on your mover’s estimate. 

Anon-binding estimateis what your mover believes 
the total cost will be for the move, based upon the 
estimated weight of the shipment and the accessorial 
services requested. A non-binding estimate is not bind- 
ing on your mover. Your mover will base the final 
charges upon the actual weight of your shipment, the 
services provided, and its tariff provisions in effect. You 
must be prepared to pay 10 percent more than the 
estimated amount at delivery. 

You must also be prepared to pay at delivery the 
charges for any additional services you requested after 
the contract was executed (charges therefore not in- 
cluded in the estimate) and any charges for impracti- 
cable operations. Impracticable operations are defined 
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in your mover’s tariff. You should ask to see the mover’s 

tariff to determine what services constitute impracti- 

cable operations. Charges for impracticable operations 
due at delivery must not exceed 15 percent of all other 
charges due at delivery. 

How Must My Mover Estimate Charges Under 
the Regulations? 

Binding Estimates 

Your mover may charge you for providing a binding 
estimate. The binding estimate must clearly describe 
the shipment and all services provided. 

When you receive a binding estimate, you cannot be 
required to pay any more than the estimated amount at 
delivery. If you have requested the mover provide more 
services than those included in the estimate, your mover 
will collect the charges for those services when your 
shipment is delivered. However, charges for impracti- 
cable operations due at delivery must not exceed 15 
percent of all other charges due at delivery. 

A binding estimate must be in writing, and a copy 
must be made available to you before you move. 

If you agree to a binding estimate, you are responsible 
for paying the charges due by cash, certified check, 
money order, or cashier’s check. The charges are due 
your mover at the time of delivery unless your mover 
agrees, before you move, to extend credit or to accept 
§375.901 — 208 — payment by a specific charge card 
such as American Express™ or a specific credit card 
such as Visa™. If you are unable to pay at the time the 
shipment is delivered, the mover may place your ship- 
ment in storage at your expense until you pay the 

charges. 

Other requirements of binding estimates include the 
following eight elements: 

(1) Your mover must retain a copy of each binding 
estimate as an attachment to the bill of lading. 

(2) Your mover must clearly indicate upon each bind- 
ing estimate’s face that the estimate is binding upon you 
and your mover. Each binding estimate must also 
clearly indicate on its face that the charges shown are 
the charges to be assessed for only those services spe- 
cifically identified in the estimate. 

(3) Your mover must clearly describe binding estimate 
shipments and all services to be provided. 

(4) If, before loading your shipment, your mover be- 
lieves you are tendering additional household goods or 
are requiring additional services not identified in the 
binding estimate, and you and your mover cannot reach 
an agreement, your mover may refuse to service the 
shipment. If your mover agrees to service the shipment, 
your mover must do one of the following three things: 

(a) Reaffirm the binding estimate. 

' (b) Negotiate a revised written binding estimate list- 
ing the additional household goods or services. 

(c) Add an attachment to the contract, in writing, 

stating you both will consider the original binding esti- 

mate as a non-binding estimate. Before you agree to this 

option, read the information about non-binding esti- 

mates in the next section of this pamphlet. Accepting a 

non-binding estimate may seriously affect how much 

you may pay for the entire move. 

(5) Once your mover loads your shipment, your mov- 

er’s failure to execute a new binding estimate or to agree 

with you to treat the original estimate as a nonbinding 

estimate signifies it has reaffirmed the original binding 

estimate. Your mover may not collect more than the 

amount of the original binding estimate, except as pro- 
vided in the next two paragraphs. 

(6) If you request additional services after the bill of 

lading is executed, your mover will collect the charges 
for these additional services when your shipment is 
delivered. 

(7) If your mover must perform impracticable opera- 
tions, as defined in its tariff, to accomplish the delivery 
of your shipment, your mover will collect the charges for 
these services when your shipment is delivered. How- 
ever, charges for impracticable operations collected at 
delivery must not exceed 15 percent of all other charges 
due at delivery. Any remaining impracticable operations 
charges must be paid within 30 days after you receive 
the mover’s freight bill. 

(8) Failure of your mover to relinquish possession of a 
shipment upon your offer to pay the binding estimate 
amount plus the cost of any additional services you 
requested after the bill of lading was executed and any 
charges for impracticable operations (not to exceed 15 
percent of all other charges due at delivery) constitutes 
your mover’s failure to transport a shipment with “rea- 
sonable dispatch” and subjects your mover to cargo 
delay claims pursuant to 49 CFR part 370. 

Non-Binding Estimates 

Your mover is not permitted to charge you for giving 
a non-binding estimate. 

A non-binding estimate is not a bid or contract. Your 
mover provides it to you to give you a general idea of the 
cost of the move, but it does not bind your mover to the 
estimated cost. You should expect the final cost to be 
more than the estimate. The actual cost will be in 
accordance with your mover’s tariffs. Federal law re- 
quires your mover to collect the charges shown in its 
tariffs, regardless of what your mover writes in its 
nonbinding estimates. That is why it is important to ask 
for copies of the applicable portions of the mover’s tariffs 
before deciding on a mover. The charges contained in 
movers’ tariffs are essentially the same for shipments of 
equal weight moving equal distances. Even if you obtain 
different non-binding estimates from different movers, 
you must pay only the amount specified in your mover’s 
tariff. Therefore, a non-binding estimate may differ sub- 
stantially from the amount that you ultimately will pay. 

You must be prepared to pay 10 percent more than the 
estimated amount at the time of delivery. Every collect- 
on-delivery shipper must have available 110 percent of 
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the estimate at the time of delivery. If you order addi- 
tional services from your mover after the mover issues 
the bill of lading, the mover will collect the charges for 
those additional services when your shipment is 
delivered. 

Non-binding estimates must be in writing and clearly 
describe the shipment and all services provided. Any 
time a mover provides such an estimate, the amount of 
the charges estimated must be on the order for service 
and bill of lading related to your shipment. When you 
are given a non-binding estimate, do not sign or accept 
the order for service or bill of lading unless the mover 
enters the amount estimated on each form it prepares. 

Other requirements of non-binding estimates include 
the following 10 elements: 

(1) Your mover must provide reasonably accurate non- 
binding estimates based upon the estimated weight of 
the shipment and services required. 

(2) Your mover must explain to you that all charges on 
shipments moved under non-binding estimates will be 
those appearing in your mover’s tariffs applicable to the 
transportation. If your mover provides a non-binding 
estimate of approximate costs, your mover is not bound 
by such an estimate. 

(3) Your mover must furnish non-binding estimates 
without charge and in writing to you. 

(4) Your mover must retain a copy of each non-binding 
estimate as an attachment to the bill of lading. 

(5) Your mover must clearly indicate on the face of a 
non-binding estimate that the estimate is not binding 
upon your mover and the charges shown are the ap- 
proximate charges to be assessed for the services iden- 
tified in the estimate. 

(6) Your mover must clearly describe on the face of a 
non-binding estimate the entire shipment and all ser- 
vices to be provided. 

(7) If, before loading your shipment, your mover be- 
lieves you are tendering additional household goods or 
requiring additional services not identified in the non- 
binding estimate, and you and your mover cannot reach 
an agreement, your mover may refuse to service the 
shipment. If your mover agrees to service the shipment, 
your mover must do one of the following two things: 

(a) Reaffirm the non-binding estimate. 

(b) Negotiate a revised written non-binding estimate 

listing the additional household goods or services. 

(8) Once your mover loads your shipment, your mov- 

er’s failure to execute a new estimate signifies it has 

reaffirmed the original non-binding estimate. Your 

mover may not collect more than 110 percent of the 

amount of this estimate at destination for the services 

and quantities shown on the estimate. 

(9) If you request additional services after the bill of 

lading is executed, your mover will collect the charges 

for these additional services when your shipment is 

delivered. 
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(10) If your mover must perform impracticable opera- 
tions, as defined in its tariff, to accomplish the delivery 
of your shipment, your mover will collect the charges for 
these services when your shipment is delivered. How- 
ever, charges for impracticable operations collected at 

delivery must not exceed 15 percent of all other charges 
due at delivery. Any remaining impracticable operations 
charges must be paid within 30 days after you receive 
the mover’s freight bill. 

If your mover furnishes a non-binding estimate, your 
mover must enter the estimated charges upon the order 
for service and the bill of lading. Your mover must retain 
a record of all estimates of charges for each move per- 
formed for at least one year from the date your mover 
made the estimate. 

What Payment Arrangements Must My Mover 
Have in Place To Secure Delivery of My House- 
hold Goods Shipment? 

If your total bill is 110 percent or less of the nonbind- 
ing estimate, the mover can require payment in full 
upon delivery. If the bill exceeds 110 percent of the 
non-binding estimate, your mover must relinquish pos- 
session of the shipment at the time of delivery upon 
payment of 110 percent of the estimated amount, and 
defer billing for the remaining charges for at least 30 
days. 

There are two exceptions to this requirement. Your 
mover may demand at the time of delivery payment of 
the charges for any additional services you requested 
after the bill of lading was executed (charges therefore 
not included in the estimate). Your mover may also 
require you to pay charges for impracticable operations 
at the time of delivery, provided these do not exceed 15 
percent of all other charges due at delivery. Impracti- 
cable operations charges that exceed 15 percent of all 
other charges due at delivery are due within 30 days 
after you receive the mover’s freight bill. Your mover 
should have specified its acceptable form of payment on 
the estimate, order for service, and bill of lading. 

Your mover’s failure to relinquish possession of a 
shipment after you offer to pay 110 percent of the esti- 
mated charges, plus the charges for any additional ser- 
vices you requested after the bill of lading was executed 
(charges therefore not included in the estimate) and any 
charges for impracticable operations (not to exceed 15 
percent of all other charges due at delivery), constitutes 
its failure to transport the shipment with “reasonable 
dispatch” and subjects your mover to your cargo delay 
claims under 49 CFR part 370. 

Subpart E—Pickup of My Shipment of 
Household Goods 

Must My Mover Write Up an Order for Service? 

We require your mover to prepare an order for service 
on every shipment transported for you. You are entitled 
to a copy of the order for service when your mover 
prepares it. 

— 205 — 



Pt. 375, App. A 

The order for service is not a contract. Should you 

cancel or delay your move or decide not to use the mover, 

you should promptly cancel the order. 

If you or your mover change any agreed-upon dates 
for pickup or delivery of your shipment, or agree to any 
change in the non-binding estimate, your mover may 
prepare a written change to the order for service. The 
written change must be attached to the order for 

service. 

The order for service must contain the following 15 
elements: 

(1) Your mover’s name and address and the U.S. DOT 

number assigned to your mover. 

(2) Your name, address and, if available, telephone 

number(s). 

(3) The name, address, and telephone number of the 
delivering mover’s office or agent at or nearest to the 
destination of your shipment. 

(4) A telephone number where you may contact your 
mover or its designated agent. 

(5) One of the following three dates and times: 

(i) The agreed-upon pickup date and agreed delivery 
date of your move. 

(ii) The agreed-upon period(s) of the entire move. 

(iii) If your mover is transporting the shipment on a 
guaranteed service basis, the guaranteed dates or peri- 
ods of time for pickup, transportation, and delivery. Your 
mover must enter any penalty or per diem requirements 
upon the agreement under this item. 

(6) The names and addresses of any other motor 
carriers, when known, that will participate in interline 
transportation of the shipment. 

(7) The form of payment your mover will honor at 
delivery. The payment information must be the same as 
was entered on the estimate. 

(8) The terms and conditions for payment of the total 
charges, including notice of any minimum charges. 

(9) The maximum amount your mover will demand, 
based on the mover’s estimate, for you to obtain posses- 
sion of the shipment at the time of delivery, when the 
ee goods are transported on a collect-on-delivery 
asis. 

(10) If not provided in the Bill of Lading, the Surface 
Transportation Board’s required released rates valua- 
tion statement, and the charges, if any, for optional 
valuation coverage. The STB’s required released rates 
may be increased annually by your mover based on the 
U.S. Department of Commerce’s Cost of Living 
Adjustment. 

(11) A complete description of any special or 
accessorial services ordered and minimum weight or 
volume charges applicable to the shipment. 

(12) Any identification or registration number your 
mover assigns to the shipment. 

(13) For non-binding estimated charges, your mover’s 

reasonably accurate estimate of the amount of the 

charges, the method of payment of total charges, and 

the maximum amount (110 percent of the nonbinding 

estimate) your mover will demand at the time of deliv- 

ery for you to obtain possession of the shipment. 

(14) For binding estimated charges, the amount of 

charges your mover will demand based upon the binding 

estimate and the terms of payment under the estimate. 

(15) An indication of whether you request notification 

of the charges before delivery. You must provide your 

mover with the telephone number(s) or address(es) 

where your mover will transmit such communications. 

You and your mover must sign the order for service. 
Your mover must provide a dated copy of the order for 
service to you at the time your mover signs the order. 
Your mover must provide you the opportunity to rescind 
the order for service without any penalty for a 3-day 
period after you sign the order for service, if you sched- 
uled the shipment to be loaded more than 3 days after 
you sign the order. 

Your mover should provide you with documents that 
are as complete as possible, and with all charges clearly 
identified. However, as a practical matter, your mover 
usually cannot give you a complete bill of lading before 
transporting your goods. This is both because the ship- 
ment cannot be weighed until it is in transit and be- 
cause other charges for service, such as unpacking, 
storage-in-transit, and various destination charges, 
cannot be determined until the shipment reaches its 
destination. 

Therefore, your mover can require you to sign a par- 
tially complete bill of lading if it contains all relevant 
information except the actual shipment weight and any 
other information necessary to determine the final 
charges for all services provided. Signing the bill of 
lading allows you to choose the valuation option, request 
special services, and/or acknowledge the terms and con- 
ditions of released valuation. 

Your mover also may provide you, strictly for infor- 
mational purposes, with blank or incomplete documents 
pertaining to the move. Before loading your shipment, 
and upon mutual agreement between you and your 
mover, your mover may amend an order for service. Your 
mover must retain records of an order for service it 
transported for at least one year from the date your 
mover wrote the order. 

Your mover must inform you, before or at the time of 
loading, if the mover reasonably expects a special or 
accessorial service is necessary to transport a shipment 
safely. Your mover must refuse to accept the shipment 
when your mover reasonably expects a special or 
accessorial service is necessary to transport a shipment 
safely but you refuse to purchase the special or 
accessorial service. Your mover must make a written 
note if you refuse any special or accessorial services that 
your mover reasonably expects to be necessary. 
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Must My Mover Write Up an Inventory of the 
Shipment? 

Yes. Your mover must prepare an inventory of your 
shipment before or at the time of loading. If your moy- 
er’s driver fails to prepare an inventory, you should 
write a detailed inventory of your shipment listing any 
damage or unusual wear to any items. The purpose is to 
make a record of the existence and condition of each 
item. 

After completing the inventory, you should sign each 
page and ask the mover’s driver to sign each page. 
Before you sign it, it is important you make sure that 
the inventory lists every item in the shipment and that 
the entries regarding the condition of each item are 
correct. You have the right to note any disagreement. If 
an item is missing or damaged when your mover deliv- 
ers the shipment, your subsequent ability to dispute the 
items lost or damaged may depend upon your notations. 

You should retain a copy of the inventory. Your mover 
may keep the original if the driver prepared it. If your 
mover’s driver completed an inventory, the mover must 
attach the complete inventory to the bill of lading as an 
integral part of the bill of lading. 

Must My Mover Write Up a Bill of Lading? 

The bill of lading is the contract between you and the 
mover. The mover is required by law to prepare a bill of 
lading for every shipment it transports. The information 
on a bill of lading is required to be the same information 
shown on the order for service. The driver who loads 
your shipment must give you a copy of the bill of lading 
before or at the time of loading your furniture and other 
household goods. 

It is your responsibility to read the bill of lading before 
you accept it. It is your responsibility to understand the 
bill of lading before you sign it. If you do not agree with 
something on the bill of lading, do not sign it until you 
are satisfied it is correct. 

The bill of lading requires the mover to provide the 
service you have requested. You must pay the charges 
set forth in the bill of lading. The bill of lading is an 
important document. Do not lose or misplace your copy. 
Have it available until your shipment is delivered, all 
charges are paid, and all claims, if any, are settled. 

A bill of lading must include the following 14 ele- 

ments: 

(1) Your mover’s name and address, or the name and 

address of the motor carrier issuing the bill of lading. 

(2) The names and addresses of any other motor 

carriers, when known, who will participate in the trans- 

portation of the shipment. 

(3) The name, address, and telephone number of the 

office of the motor carrier you must contact in relation to 

the transportation of the shipment. 

(4) The form of payment your mover will honor at 

delivery. The payment information must be the same 

that was entered on the estimate and order for service. 
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(5) When your mover transports your shipment under 
a collect-on-delivery basis, your name, address, and 
telephone number where the mover will notify you 
about the charges. 

(6) For non-guaranteed service, the agreed-upon date 
or period of time for pickup of the shipment and the 
agreed-upon date or period of time for the delivery of the 
shipment. The agreed-upon dates or periods for pickup 
and delivery entered upon the bill of lading must con- 
form to the agreed-upon dates or periods of time for 
pickup and delivery entered upon the order for service 
or a proper amendment to the order for service. 

(7) For guaranteed service, the dates for pickup and 
delivery and any penalty or per diem entitlements due 
you under the agreement. 

(8) The actual date of pickup. 

(9) The identification number(s) of the vehicle(s) in 
which your mover loads your shipment. 

(10) The terms and conditions for payment of the total 
charges including notice of any minimum charges. 

(11) The maximum amount your mover, based on the 
estimate, will demand from you at the time of delivery 
for you to obtain possession of your shipment, when 
your mover transports under a collect-on-delivery basis. 

(12) If not provided for in the Order for Service, the 
Surface Transportation Board’s required released rates 
valuation statement, and the charges, if any, for op- 
tional valuation coverage. The Board’s required re- 
leased rates may be increased annually by your mover 
based on the U.S. Department of Commerce’s Cost of 
Living Adjustment. 

(18) Evidence of any insurance coverage sold to or 
procured for you from an independent insurer, including 
the amount of the premium for such insurance. 

(14) Each attachment to the bill of lading. 

Each attachment is an integral part of the bill of 
lading contract. If not provided to you elsewhere by the 
mover, the following three items must be added as 
attachments: 

(i) The binding or non-binding estimate. 

(ii) The order for service. 

(iii) The inventory. 

A copy of the bill of lading must accompany your 
shipment at all times while it is in the possession of your 
mover or its agent(s). When your mover loads the ship- 
ment on a vehicle for transportation, the bill of lading 
must be in the possession of the driver responsible for 
the shipment. Your mover must retain bills of lading for 
shipments it transported for at least one year from the 
date your mover created the bill of lading. 

Should I Reach an Agreement With My Mover 
About Pickup and Delivery Times? 

You and your mover should reach an agreement for 
pickup and delivery times. It is your responsibility to 
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determine on what date, or between what dates, you 

need to have the shipment picked up and on what date, 

or between what dates, you require delivery. It is your 

mover’s responsibility to tell you if it can provide service 

on or between those dates, or, if not, on what other dates 

it can provide the service. 

In the process of reaching an agreement with your 
mover, you may find it necessary to alter your moving 
and travel plans if no mover can provide service on the 
specific dates you desire. 

Do not agree to have your shipment picked up or 
delivered “as soon as possible.” The dates or periods you 
and your mover agree upon should be definite. 

Once an agreement is reached, your mover must enter 
those dates upon the order for service and the bill of 
lading. 

Once your goods are loaded, your mover is contractu- 
ally bound to provide the service described in the bill of 
lading. Your mover’s only defense for not providing the 
service on the dates called for is the defense of force 
majeure. This is a legal term. It means that when 
circumstances change, were not foreseen, and are be- 
yond the control of your mover, preventing your mover 
from performing the service agreed to in the bill of 
lading, your mover is not responsible for damages re- 
sulting from its nonperformance. 

This may occur when you do not inform your mover of 
the exact delivery requirements. For example, because 
of restrictions trucks must follow at your new location, 
the mover may not be able to take its truck down the 
street of your residence and may need to shuttle the 
shipment using another type of vehicle. 

Must My Mover Determine the Weight of My 
Shipment? 

Generally, yes. If your mover transports your house- 
hold goods on a non-binding estimate, your mover must 
determine the actual weight of the shipment in order to 
calculate its lawful tariff charge. If your mover provided 
a binding estimate and has loaded your shipment with- 
out claiming you have added additional items or ser- 
vices, the weight of the shipment will not affect the 
charges you will pay. 

Your mover must determine the weight of your ship- 
ment before requesting you to pay for any charges de- 
pendent upon your shipment’s weight. 

Most movers have a minimum weight charge for 
transporting a shipment. Generally, the minimum is the 
charge for transporting a shipment of at least 3,000 
pounds (1,362 kilograms). 

If your shipment appears to weigh less than the mov- 
er’s minimum weight, your mover must advise you on 
the order for service of the minimum cost before trans- 
porting your shipment. Should your mover fail to advise 
you of the minimum charges and your shipment is less 
than the minimum weight, your mover must base your 
final charges upon the actual weight, not upon the 
minimum weight. 

How Must My Mover Determine the Weight of 

My Shipment? 

Your mover must weigh your shipment upon a certi- 

fied scale. 

The weight of your shipment must be obtained by 

using one of two methods: 

Origin Weighing—Your mover may weigh your 

shipment in the city or area where it loads your 

shipment. If it elects this option, the driver must weigh 

the truck before coming to your residence. This is called 

the tare weight. At the time of this first weighing, the 

truck may already be partially loaded with another 

shipment( s). This will not affect the weight of your 

shipment. The truck should also contain the pads, dol- 
lies, hand trucks, ramps, and other equipment normally 
used in the transportation of household goods 

shipments. 

After loading, the driver will weigh the truck again to 
obtain the loaded weight, called the gross weight. The 
net weight of your shipment is then obtained by sub- 
tracting the tare weight before loading from the gross 
weight. 

Gross Weight less the Tare Weight Before Loading = 
Net Weight. 

Destination Weighing (Also called Back 
Weighing)— The mover is also permitted to determine 
the weight of your shipment at the destination after it 
delivers your load. Weighing your shipment at destina- 
tion instead of at origin will not affect the accuracy of 
the shipment weight. The most important difference is 
that your mover will not determine the exact charges on 
your shipment before it is unloaded. 

Destination weighing is done in reverse of origin 
weighing. After arriving in the city or area where you 
are moving, the driver will weigh the truck. Your ship- 
ment will still be on the truck. Your mover will deter- 
mine the gross weight before coming to your new 
residence to unload. After unloading your shipment, the 
driver will again weigh the truck to obtain the tare 
weight. The net weight of your shipment will then be 
obtained by subtracting the tare weight after delivery 
from the gross weight. 

Gross Weight less the Tare Weight After Delivery = 
Net Weight. 

At the time of both weighings, your mover’s truck 
must have installed or loaded all pads, dollies, hand 
trucks, ramps, and other equipment required in the 
transportation of your shipment. The driver and other 
persons must be off the vehicle at the time of both 
weighings. The fuel tanks on the vehicle must be full at 
the time of each weighing; or, if the fuel tanks are not 
full, your mover must not add fuel between the two 
weighings when the tare weighing is the first weighing 
performed. 

Your mover may detach the trailer of a tractortrailer 
vehicle combination from the tractor and have the 
trailer weighed separately at each weighing, provided 
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the length of the scale platform is adequate to accom- 
modate and support the entire trailer. 

Your mover may use an alternative method to weigh 
your shipment if it weighs 3,000 pounds (1,362 kilo- 
grams) or less. The only alternative method allowed is 
weighing the shipment upon a platform or warehouse 
certified scale before loading your shipment for trans- 
portation or after unloading. 

Your mover must use the net weight of shipments 
transported in large containers, such as ocean or rail- 
road containers. Your mover will calculate the difference 
between the tare weight of the container (including all 
pads, blocking and bracing used in the transportation of 
your shipment) and the gross weight of the container 
with your shipment loaded in the container. 

You have the right, and your mover must inform you 
of your right, to observe all weighings of your shipment. 
Your mover must tell you where and when each weigh- 
ing will occur. Your mover must give you a reasonable 
opportunity to be present to observe the weighings. 

You may waive your right to observe any weighing or 
reweighing. This does not affect any of your other rights 
under Federal law. 

Your mover may request that you waive your right to 
have a shipment weighed upon a certified scale. Your 
mover may want to weigh the shipment upon a trailer’s 
on-board, non-certified scale. You should demand your 
right to have a certified scale used. The use of a 
noncertified scale may cause you to pay a higher final 
bill for your move, if the non-certified scale does not 
accurately weigh your shipment. Remember that certi- 
fied scales are inspected and approved for accuracy by a 
government inspection or licensing agency. Non- 
certified scales are not inspected and approved for ac- 
curacy by a government inspection or licensing agency. 

Your mover must obtain a separate weight ticket for 
each weighing. The weigh master must sign each weight 
ticket. Each weight ticket must contain the following six 
items: 

(1) The complete name and location of the scale. 

(2) The date of each weighing. 

(3) Identification of the weight entries as being the 
tare, gross, or net weights. 

(4) The company or mover identification of the vehicle. 

(5) Your last name as it appears on the Bill of Lading. 

(6) Your mover’s shipment registration or Bill of Lad- 

ing number. 

Your mover must retain the original weight ticket or 

tickets relating to the determination of the weight of 

your shipment as part of its file on your shipment. When 

both weighings are performed on the same scale, one 

weight ticket may be used to record both weighings. 

Your mover must present all freight bills with true 

copies of all weight tickets. If your mover does not 
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present its freight bill with all weight tickets, your 
mover is in violation of Federal law. 

Before the driver actually begins unloading your ship- 
ment weighed at origin and after your mover informs 
you of the billing weight and total charges, you have the 
right to demand a reweigh of your shipment. If you 
believe the weight is not accurate, you have the right to 
request your mover reweigh your shipment before 
unloading. 

You have the right, and your mover must inform you 
of your right, to observe all reweighings of your 
shipment. Your mover must tell you where and when 
each reweighing will occur. Your mover must give you a 
reasonable opportunity to be present to observe the 
reweighing. You may waive your right to observe any 
reweighing; however, you must waive that right in 
writing. You may send the written waiver via fax or 
email, as well as by overnight courier or certified mail, 
return receipt requested. This does not affect any of 
your other rights under Federal law. 

Your mover is prohibited from charging you for the 
reweighing. If the weight of your shipment at the time 
of the reweigh is different from the weight determined 
at origin, your mover must recompute the charges based 
upon the reweigh weight. 

Before requesting a reweigh, you may find it to your 
advantage to estimate the weight of your shipment 
using the following three-step method: 

1. Count the number of items in your shipment. Usu- 
ally there will be either 30 or 40 items listed on each 
page of the inventory. For example, if there are 30 items 
per page and your inventory consists of four complete 
pages and a fifth page with 15 items listed, the total 
number of items will be 135. [fan automobile is listed on 
the inventory, do not include this item in the count of the 
total items. 

2. Subtract the weight of any automobile included in 
your shipment from the total weight of the shipment. If 
the automobile was not weighed separately, its weight 
can be found on its title or license receipt. 

3. Divide the number of items in your shipment into 
the weight. If the average weight resulting from this 
exercise ranges between 35 and 45 pounds (16 and 20 
kilograms) per article, it is unlikely a reweigh will prove 
beneficial to you. In fact, it could result in your paying 
higher charges. 

Experience has shown that the average shipment of 
household goods will weigh about 40 pounds (18 kilo- 
grams) per item. If a shipment contains a large number 
of heavy items, such as cartons of books, boxes of tools 
or heavier than average furniture, the average weight 
per item may be 45 pounds or more (20 kilograms or 

more). 
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What Must My Mover Do if I Want To Know the 

Actual Weight or Charges for My Shipment Before 

Delivery? 

If you request notification of the actual weight and 
charges of your shipment, your mover must comply with 
your request if it is moving your goods on a collecton- 
delivery basis. This requirement is conditioned upon 
your supplying your mover with an address or telephone 
number where you will receive the communication. Your 
mover must make its notification by telephone; fax 
transmissions; e-mail; overnight courier; certified mail, 

return receipt requested; or in person. 

You must receive the mover’s notification at least one 
full 24-hour day before its scheduled delivery, excluding 
Saturdays, Sundays, and Federal holidays. 

Your mover may disregard this 24-hour notification 
requirement on shipments subject to one of the follow- 
ing three things: 

(1) Back weigh (when your mover weighs your ship- 
ment at its destination). 

(2) Pickup and delivery encompassing two consecu- 
tive weekdays, if you agree. 

(3) Maximum payment amounts at time of delivery of 
110 percent of the estimated charges, if you agree. 

Subpart F—Transportation of My Shipment 

Must My Mover Transport the Shipment in a 
Timely Manner? 

Yes, your mover must transport your household goods 
in a timely manner. This is also known as “reasonable 
dispatch service.” Your mover must provide reasonable 
dispatch service to you, except for transportation on the 
basis of guaranteed delivery dates. 

When your mover is unable to perform either the 
pickup or delivery of your shipment on the dates or 
during the periods of time specified in the order for 
service, your mover must notify you of the delay, at the 
mover’s expense. As soon as the delay becomes apparent 
to your mover, it must give you notification it will be 
unable to provide the service specified in the terms of 
the order for service. Your mover may notify you of the 
delay in any of the following ways: By telephone; fax 
transmissions; e-mail; overnight courier; certified mail, 
return receipt requested; or in person. 

When your mover notifies you of a delay, it also must 
advise you of the dates or periods of time it may be able 
to pick up and/or deliver the shipment. Your mover must 
consider your needs in its advisement. Your mover must 
prepare a written record of the date, time, and manner 
of its notification. 

Your mover must prepare a written record of its 
amended date or period for delivery. Your mover must 
retain these records as a part of its file on your 
shipment. The retention period is one year from the date 
of notification. Your mover must furnish a copy of the 
notification to you either by first class mail or in person, 
if you request a copy of the notice. 

Your mover must tender your shipment for delivery 

on the agreed-upon delivery date or within the period 

specified on the bill of lading. Upon your request or 

concurrence, your mover may deliver your shipment on 

another day. 

The establishment of a delayed pickup or delivery 

date does not relieve your mover from liability for dam- 

ages resulting from your mover’s failure to provide ser- 

vice as agreed. However, when your mover notifies you 

of alternate delivery dates, it is your responsibility to be 

available to accept delivery on the dates specified. If you 

are not available and are not willing to accept delivery, 

your mover has the right to place your shipment in 

storage at your expense or hold the shipment on its 

truck and assess additional charges. 

If after the pickup of your shipment, you request your 
mover to change the delivery date, most movers will 
agree to do so provided your request will not result in 
unreasonable delay to its equipment or interfere with 
another customer’s move. However, your mover is under 
no obligation to consent to amended delivery dates. Your 
mover has the right to place your shipment in storage at 
your expense if you are unwilling or unable to accept 
delivery on the date agreed to in the bill of lading. 

If your mover fails to pick up and deliver your ship- 
ment on the date entered on the bill of lading and you 
have expenses you otherwise would not have had, you 
may be able to recover those expenses from your mover. 
This is what is called an inconvenience or delay claim. 
Should your mover refuse to honor such a claim and you 
continue to believe you are entitled to be paid damages, 
you may take your mover to court under 49 U.S.C. 
14706. The Federal Motor Carrier Safety Administra- 
tion (FMCSA) has no authority to order your mover to 
pay such claims. 

While we hope your mover delivers your shipment in 
a timely manner, you should consider the possibility 
your shipment may be delayed, and find out what pay- 
ment you can expect if a mover delays service through 
its own fault, before you agree with the mover to trans- 
port your shipment. 

What Must My Mover Do if It Is Able To Deliver 
My Shipment More Than 24 Hours Before I Am 
Able To Accept Delivery? 

At your mover’s discretion, it may place your ship- 
ment in storage. This will be under its own account and 
at its own expense in a warehouse located in proximity 
to the destination of your shipment. Your mover may do 
this if you fail to request or concur with an early delivery 
date, and your mover is able to deliver your shipment 
more than 24 hours before your specified date or the 
first day of your specified period. 

If your mover exercises this option, your mover must 
immediately notify you of the name and address of the 
warehouse where your mover places your shipment. 
Your mover must make and keep a record of its notifi- 
cation as a part of its shipment records. Your mover has 
full responsibility for the shipment under the terms and 
conditions of the bill of lading. Your mover is responsible 
for the charges for redelivery, handling, and storage 
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until it makes final delivery. Your mover may limit its 
responsibility to the agreed-upon delivery date or the 
first day of the period of delivery as specified in the bill 
of lading. 

What Must My Mover Do for Me When I Store 
Household Goods in Transit? 

If you request your mover to hold your household 
goods in storage-in-transit and the storage period is 
about to expire, your mover must notify you, in writing, 
about the four following items: 

(1) The date when storage-in-transit will convert to 
permanent storage. 

(2) The existence of a 9-month period after the date of 
conversion to permanent storage, during which you may 
file claims against your mover for loss or damage occur- 
ring to your goods while in transit or during the storage- 
in-transit period. 

(3) The date your mover’s liability will end. 

(4) Your property will be subject to the rules, regula- 
tions, and charges of the warehouseman. 

Your mover must make this notification at least 10 
days before the expiration date of one of the following 
two periods of time: 

(1) The specified period of time when your mover is to 
hold your goods in storage. 

(2) The maximum period of time provided in its tariff 
for storage-in-transit. 

Your mover must notify you by facsimile transmis- 
sion; overnight courier; e-mail; or certified mail, return 
receipt requested. 

If your mover holds your household goods in 
storagein- transit for less than 10 days, your mover 
must notify you, one day before the storage-in-transit 
period expires, of the same information specified above. 

Your mover must maintain a record of all notifications 
to you as part of the records of your shipment. Under the 
applicable tariff provisions regarding storage- in- 
transit, your mover’s failure or refusal to notify you will 
automatically extend your mover’s liability until the 
end of the day following the date when your mover 
actually gives you notice. 

Subpart G—Delivery of My Shipment 

May My Mover Ask Me To Sign a Delivery Re- 

ceipt Purporting To Release It From Liability? 

At the time of delivery, your mover will expect you to 

sign a receipt for your shipment. Normally, you will sign 

each page of your mover’s copy of the inventory. 

Your mover’s delivery receipt or shipping document 

must not contain any language purporting to release or 

discharge it or its agents from liability. 

Your mover may include a statement about your re- 

ceipt of your property in apparent good condition, except 

as noted on the shipping documents. 
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Do not sign the delivery receipt if it contains any 
language purporting to release or discharge your mover 
or its agents from liability. Strike out such language 
before signing, or refuse delivery if the driver or mover 
refuses to provide a proper delivery receipt. 

What Is the Maximum Collect-on-Delivery 
Amount My Mover May Demand I Pay at the Time 
of Delivery? 

On a binding estimate, the maximum amount is the 
exact estimate of the charges, plus the charges for any 
additional services you requested after the bill of lading 
was executed (charges therefore not included in the 
estimate) and any charges for impracticable operations 
(not to exceed 15 percent of all other charges due at 
delivery). Your mover must specify on the estimate, 
order for service, and bill of lading the form of payment 
acceptable to it (for example, a certified check). 

On a non-binding estimate, the maximum amount is 
110 percent of the approximate costs, plus the charges 
for any additional services you requested after the bill of 
lading was executed (charges therefore not included in 
the estimate) and any charges for impracticable opera- 
tions (not to exceed 15 percent of all other charges due 
at delivery). Your mover must specify on the estimate, 
order for service, and bill of lading the form of payment 
acceptable to it (for example, cash). 

If My Shipment Is Transported on More Than 
One Vehicle, What Charges May My Mover Collect 
at Delivery? 

Although all movers try to move each shipment on one 
truck, it becomes necessary at times to divide a ship- 
ment among two or more trucks. This frequently occurs 
when an automobile is included in the shipment and 
transported on a specially designed vehicle. When this 
occurs, your transportation charges are the same as if 
the entire shipment moved on one truck. 

If your shipment is divided for transportation on two 
or more trucks, the mover may require payment for each 
portion as it is delivered. 

Your mover may delay the collection of all the charges 
until the entire shipment is delivered, at its discretion, 
not yours. When you order your move, you should ask 
the mover about its policies in this regard. 

If My Shipment Is Partially Lost or Destroyed, 
What Charges May My Mover Collect at Delivery? 

Movers customarily make every effort to avoid losing, 
damaging, or destroying any of your items while your 
shipment is in their possession for transportation. How- 
ever, despite the precautions taken, articles are some- 
times lost or destroyed during the move. 

In addition to any money you may recover from your 
mover to compensate for lost or destroyed articles, you 
also may recover the transportation charges repre- 
sented by the portion of the shipment lost or destroyed. 
Your mover may apply this paragraph only to the trans- 
portation of household goods. Your mover may disregard 
this paragraph if loss or destruction was due to an act or 
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omission by you. Your mover must require you to pay 

any specific valuation charge due. 

For example, if you pack a hazardous material (i.e., 
gasoline, aerosol cans, motor oil, etc.) and your ship- 
ment is partially lost or destroyed by fire in storage or in 
the mover’s trailer, your mover may require you to pay 
for the full cost of transportation. 

If your shipment is partially lost or destroyed, your 
mover is permitted to collect at delivery only a prorated 
percentage based on the freight charges for the goods 
actually delivered, plus the charges for any additional 
services you requested after the bill of lading was ex- 
ecuted and any charges for impracticable operations. 
Charges for impracticable operations collected at deliv- 
ery must not exceed 15 percent of the total charges your 
mover collects at delivery. 

Your mover is forbidden from collecting, or requiring 
you to pay, any freight charges (including any charges 
for accessorial or terminal services) when your house- 
hold goods shipment is totally lost or destroyed in tran- 
sit, unless the loss or destruction was due to an act or 
omission by you. 

How Must My Mover Calculate the Charges Ap- 
plicable to the Shipment as Delivered? 

Your mover must multiply the percentage equal to the 
weight of the portion of the shipment delivered to the 
total weight of the shipment times the total charges 
applicable to the shipment tendered by you to obtain the 
total charges it must collect from you. 

If your mover’s computed charges exceed the charges 
otherwise applicable to the shipment as delivered, the 
lesser of those charges must apply. This will apply only 
to the transportation of your household goods. 

Your mover must require you to pay any specific 
valuation charge due. 

Your mover may not refund the freight charges if the 
loss or destruction was due to an act or omission by you. 
For example, you fail to disclose to your mover that your 
shipment contains perishable live plants. Your mover 
may disregard its loss or destruction of your plants 
because you failed to inform your mover you were trans- 
porting live plants. 

Your mover must determine, at its own expense, the 
proportion of the shipment, based on actual or construc- 
tive weight, not lost or destroyed in transit. 

Your rights are in addition to, and not in lieu of, any 
other rights you may have with respect to your ship- 
ment of household goods your mover lost or destroyed, 
or partially lost or destroyed, in transit. This applies 
ee or not you have exercised your rights provided 
above. 

Subpart H—Collection of Charges 

Does This Subpart Apply to Most Shipments? 

It applies to all shipments of household goods that 
involve a balance due freight or expense bill or are 
shipped on credit. 

How Must My Mover Present Its Freight or Ex- 

pense Bill to Me? 

At the time of payment of transportation charges, 

your mover must give you a freight bill identifying the 

service provided and the charge for each service. It is 

customary for most movers to use a copy of the bill of 

lading as a freight bill; however, some movers use an 

entirely separate document for this purpose. 

Except in those instances where a shipment is moving 

on a binding estimate, the freight bill must specifically 

identify each service performed, the rate or charge per 

service performed, and the total charges for each 
service. If this information is not on the freight bill, do 
not accept or pay the freight bill. 

Movers’ tariffs customarily specify that freight 
charges must be paid in cash, by certified check, or by 
cashier’s check. When this requirement exists, the 
mover will not accept personal checks. At the time you 
order your move, you should ask your mover about the 
form of payment your mover requires. 

Some movers permit payment of freight charges by 
use of a charge or credit card. However, do not assume 
your nationally recognized charge, credit, or debit card 
will be acceptable for payment. Ask your mover at the 
time you request an estimate. Your mover must specify 
the form of payment it will accept at delivery. 

If you do not pay the transportation charges at the 
time of delivery, your mover has the right, under the bill 
of lading, to refuse to deliver your goods. The mover may 
place them in storage, at your expense, until the charges 
are paid. However, the mover must deliver your goods 
upon payment of 100 percent of a binding estimate, plus 
the charges for any additional services you requested 
after the bill of lading was executed (charges therefore 
not included in the estimate) and any charges for im- 
practicable operations (not to exceed 15 percent of all 
other charges due at delivery). 

If, before payment of the transportation charges, you 
discover an error in the charges, you should attempt to 
correct the error with the driver or the mover’s local 
agent, or by contacting the mover’s main office. If an 
error is discovered after payment, you should write the 
mover (the address will be on the freight bill) explaining 
the error, and request a refund. 

Movers customarily check all shipment files and 
freight bills after a move has been completed to make 
sure the charges were accurate. If an overcharge is 
found, you should be notified and a refund should be 
made. If an undercharge occurred, you may be billed for 
the additional charges due. 

On “to be prepaid” shipments, your mover must pres- 
ent its freight bill for all transportation charges within 
15 days of the date your mover received the shipment. 
This period excludes Saturdays, Sundays, and Federal 
holidays. 

On “collect” shipments, your mover must present its 
freight bill for all transportation charges on the date of 
delivery, or, at its discretion, within 15 days, calculated 
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from the date the shipment was delivered at your 
destination. This period excludes Saturdays, Sundays, 
and Federal holidays. (Bills for additional charges based 
on the weight of the shipment will be presented 30 days 
after delivery; charges for impracticable operations not 
paid at delivery are due within 30 days of the invoice.) 
Your mover’s freight bills and accompanying written 
notices must state the following five items: 

(1) Penalties for late payment. 

(2) Credit time limits. 

(3) Service or finance charges. 

(4) Collection expense charges. 

(5) Discount terms. 

If your mover extends credit to you, freight bills or a 
separate written notice accompanying a freight bill or a 
group of freight bills presented at one time must state, 
“You may be subject to tariff penalties for failure to 
timely pay freight charges,” or a similar statement. Your 
mover must state on its freight bills or other notices 
when it expects payment and any applicable service 
charges, collection expense charges, and discount terms. 

When your mover lacks sufficient information to com- 
pute its tariff charges at the time of billing, your mover 
must present its freight bill for payment within 15 days 
following the day when sufficient information becomes 
available. This period excludes Saturdays, Sundays, 

and Federal holidays. 

Your mover must not extend additional credit to you if 
you fail to furnish sufficient information to your mover. 
Your mover must have sufficient information to render a 
freight bill within a reasonable time after shipment. 

When your mover presents freight bills by mail, it 
must deem the time of mailing to be the time of presen- 
tation of the bills. The term “freight bills,” as used in 
this paragraph, includes both paper documents and 
billing by use of electronic media such as computer 
tapes, disks, or the Internet (e-mail). 

When you mail acceptable checks or drafts in pay- 
ment of freight charges, your mover must deem the act 
of mailing the payment within the credit period to be the 
proper collection of the tariff charges within the credit 
period for the purposes of Federal law. In case of a 

dispute as to the date of mailing, your mover must 

accept the postmark as the date of mailing. 

If I Forced My Mover To Relinquish a Collecton- 

Delivery Shipment Before the Payment of ALL 

Charges, How Must My Mover Collect the Bal- 

ance? 

On “collect-on-delivery” shipments, your mover must 

present its freight bill for transportation charges within 

15 days, calculated from the date the shipment was 

delivered at your destination. This period excludes Sat- 

urdays, Sundays, and Federal holidays. (Bills for addi- 

tional charges based on the weight of the shipment will 

be presented 30 days after delivery; charges for imprac- 

ticable operations not paid at delivery are due within 30 

days of the invoice.) 
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What Actions May My Mover Take To Collect 
From Me the Charges in Its Freight Bill? 

Your mover must present a freight bill within 15 days 
(excluding Saturdays, Sundays, and Federal holidays) 
of the date of delivery of a shipment at your destination. 
(Bills for additional charges based on the weight of the 
shipment will be presented 30 days after delivery; 
charges for impracticable operations not paid at deliv- 
ery are due within 30 days of the invoice.) 

Your mover must provide in its tariffs the following 
three things: 

(1) A provision indicating its credit period is a total of 
30 calendar days. 

(2) A provision indicating you will be assessed a ser- 
vice charge by your mover equal to one percent of the 
amount of the freight bill, subject to a $20 minimum 
charge, for the extension of the credit period. The mover 
will assess the service charge for each 30-day extension 
that the charges go unpaid. 

(3) A provision that your mover must deny credit to 
you if you fail to pay a duly presented freight bill within 
the 30-day period. Your mover may grant credit to you, 
at its discretion, when you satisfy your mover’s condi- 
tion that you will pay all future freight bills duly 
presented. Your mover must ensure all your payments 
of freight bills are strictly in accordance with Federal 
rules and regulations for the settlement of its rates and 
charges. 

Do I Have a Right To File a Claim To Recover 
Money for Property My Mover Lost or Damaged? 

Should your move result in the loss of or damage to 
any of your property, you have the right to file a claim 
with your mover to recover money for such loss or 
damage. 

You should file a claim as soon as possible. If you fail 
to file a claim within 9 months, your mover may not be 
required to accept your claim. If you institute a court 
action and win, you may be entitled to attorney’s fees if 
you submitted your claim to the carrier within 120 days 
after delivery or the scheduled date of delivery (which- 
ever is later), and (1) the mover did not advise you 
during the claim settlement process of the availability of 
arbitration as a means for resolving the dispute; (2) a 
decision was not rendered through arbitration within 
the time required by law; or (3) you are instituting a 
court action to enforce an arbitration decision with 
which the mover has not complied. 

While the Federal Government maintains regulations 
governing the processing of loss and damage claims (49 
CFR part 370), it cannot resolve those claims. If you 
cannot settle a claim with the mover, you may file a civil 
action to recover your claim in court under 49 U.S.C. 
14706. You may obtain the name and address of the 
mover’s agent for service of legal process in your State 
by contacting the Federal Motor Carrier Safety 
Administration. You may also obtain the name of a 
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process agent via the Internet. Go to http.// www. 
fmesa.dot.gov then click on Licensing and Insurance 
(L&I) section. 

In addition, your mover must participate in an arbi- 
tration program. As described earlier in this pamphlet, 
an arbitration program gives you the opportunity to 
settle, through a neutral arbitrator, certain types of 
unresolved loss or damage claims and disputes regard- 
ing charges that were billed to you by your mover after 
your shipment was delivered. You may find submitting 
your claim to arbitration under such a program to be a 
less expensive and more convenient way to seek recoy- 
ery of your claim. Your mover is required to provide you 
with information about its arbitration program before 
you move. If your mover fails to do so, ask the mover for 
details of its program. 

Subpart I—Resolving Disputes With My Mover 
What May I Do To Resolve Disputes With My Mover? 
The Federal Motor Carrier Safety Administration Does Not 

Help You Settle Your Dispute With Your Mover 
Generally, you must resolve your own loss and damage 

disputes with your mover. You enter a contractual arrange- 
ment with your mover. You are bound by each of the following 
three things: 

(1) The terms and conditions you negotiated before your 
move. 

(2) The terms and conditions you accepted when you signed 
the bill of lading. 

(3) The terms and conditions you accepted when you signed 
for delivery of your goods. 

You have the right to take your mover to court. We require 
your mover to offer you arbitration to settle your disputes with 
it. 

[68 FR 35097, Jun. 11, 2003 as amended at 69 FR 10575, March 
5, 2004; 69 FR 17317, Apr. 2, 2004; 69 FR 47386, Aug. 6, 2004; 
72 FR 36773, July 5, 2007; 77 FR 59824, Oct. 1, 2012] 
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PART 376—LEASE AND 
INTERCHANGE OF VEHICLES 
Subpart A—General Applicability and Definitions 

Sec. 

376.1 Applicability. 
376.2 Definitions. 

Subpart B—Leasing Regulations 

376.11 General leasing requirements. 
376.12 Written lease requirements. 

Subpart C—Exemptions for the Leasing Regulations 
376.21 General exemptions. 
376.22 Exemption for private carrier leasing and leasing 

between authorized carriers. 

376.26 Exemption for leases between authorized carriers 
and their agents. 

Subpart D—Interchange Regulations 

376.31 Interchange of equipment. 

Subpart E—Private Carriers and Shippers 

376.42 Lease of equipment by regulated carriers. 

Authority: 49 U.S.C. 13301 and 14102; and 49 CFR 1.87. 

SOURCE: 44 FR 4681, Jan. 23, 1979, unless otherwise noted. 
Redesignated at 61 FR 54707, Oct. 21, 1996. 

Subpart A—General Applicability 
and Definitions 

§376.1 Applicability. 

The regulations in this part apply to the following 
actions by motor carriers registered with the Secretary 
to transport property: 

(a) The leasing of equipment with which to perform 
transportation regulated by the Secretary. 

(b) The leasing of equipment to motor private carrier 
or shippers. 

(c) The interchange of equipment between motor com- 
mon carriers in the performance of transportation regu- 

lated by the Secretary. 

[44 FR 4681, Jan. 23, 1979. Redesignated at 61 FR 54707, Oct. 
21, 1996, as amended at 62 FR 15423, Apr. 1, 1997] 

§376.2 Definitions. 

(a) Authorized carrier— A person or persons autho- 
rized to engage in the transportation of property as a 
motor carrier under the provisions of 49 U.S.C. 13901 

and 13902.. 
(b) Equipment— A motor vehicle, straight truck, 

tractor, semitrailer, full trailer, any combination of 

these and any other type of equipment used by autho- 

rized carriers in the transportation of property for hire. 

(c) Interchange— The receipt of equipment by one 

motor common carrier of property from another such 

carrier, at a point which both carriers are authorized to 

serve, with which to continue a through movement. 

(d) Owner— A person (1) to whom title to equipment 

has been issued, or (2) who, without title, has the right 

to exclusive use of equipment, or (3) who has lawful 

possession of equipment registered and licensed in any 

State in the name of that person. 

(e) Lease— A contract or arrangement in which the 

owner grants the use of equipment, with or without 

§376.11 

driver, for a specified period to an authorized carrier for 
use in the regulated transportation of property, in ex- 
change for compensation. 

(f) Lessor— In a lease, the party granting the use of 
equipment, with or without driver, to another. 

(g) Lessee— In a lease, the party acquiring the use of 
equipment with or without driver, from another. 

(h) Sublease— A written contract in which the lessee 
grants the use of leased equipment, with or without 
driver, to another. 

(i) Addendum— A supplement to an existing lease 
which is not effective until signed by the lessor and 
lessee. 

(j) Private carrier— A person, other than a motor 
carrier, transporting property by motor vehicle in inter- 
state or foreign commerce when (1) the person is the 
owner, lessee, or bailee of the property being trans- 
ported; and (2) the property is being transported for 
sale, lease, rent, or bailment, or to further a commercial 
enterprise. 

(k) Shipper— A person who sends or receives prop- 
erty which is transported in interstate or foreign 
commerce. 

(1) Escrow fund— Money deposited by the lessor 
with either a third party or the lessee to guarantee 
performance, to repay advances, to cover repair ex- 
penses, to handle claims, to handle license and State 

permit costs, and for any other purposes mutually 
agreed upon by the lessor and lessee. 

(m) Detention— The holding by a consignor or con- 
signee of a trailer, with or without power unit and 
driver, beyond the free time allocated for the shipment, 
under circumstances not attributable to the perfor- 
mance of the carrier. 

[44 FR 4681, Jan. 23, 1979, as amended at 49 FR 47850, Dec. 7, 
1984; 62 FR 15424, Apr. 1, 1997] 

Subpart B—Leasing Regulations 

§376.11 General leasing requirements. 

Other than through the interchange of equipment as 
set forth in §376.31, and under the exemptions set forth 
in subpart C of these regulations, the authorized carrier 
may perform authorized transportation in equipment it 
does not own only under the following conditions: 

(a) Lease— There shall be a written lease granting 
the use of the equipment and meeting the requirements 
contained in §376.12. 

(b) Receipts for equipment— Receipts, specifically 
identifying the equipment to be leased and stating the 
date and time of day possession is transferred, shall be 

given as follows: 
(1) When possession of the equipment is taken by the 

authorized carrier, it shall give the owner of the equip- 
ment a receipt. The receipt identified in this section may 
be transmitted by mail, telegraph, or other similar 

means of communication. 
(2) When possession of the equipment by the autho- 

rized carrier ends, a receipt shall be given in accordance 
with the terms of the lease agreement if the lease 

agreement requires a receipt. 
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(3) Authorized representatives of the carrier and the 

owner may take possession of leased equipment and 

give and receive the receipts required under this 

subsection. 
(c) Identification of equipment— The authorized 

carrier acquiring the use of equipment under this sec- 
tion shall identify the equipment as being in its service 

as follows: 
(1) During the period of the lease, the carrier shall 

identify the equipment in accordance with the FMCSA’s 
requirements in 49 CFR part 390 of this chapter (Iden- 
tification of Vehicles). 

(2) Unless a copy of the lease is carried on the equip- 
ment, the authorized carrier shall keep a statement 
with the equipment during the period of the lease cer- 
tifying that the equipment is being operated by it. The 
statement shall also specify the name of the owner, the 
date and length of the lease, any restrictions in the lease 
relative to the commodities to be transported, and the 
address at which the original lease is kept by the au- 
thorized carrier. This statement shall be prepared by 
the authorized carrier or its authorized representative. 

(d) Records of equipment— The authorized carrier 
using equipment leased under this section shall keep 
records of the equipment as follows: 

(1) The authorized carrier shall prepare and keep 
documents covering each trip for which the equipment 
is used in its service. These documents shall contain the 
name and address of the owner of the equipment, the 
point of origin, the time and date of departure, and the 
point of final destination. Also, the authorized carrier 
shall carry papers with the leased equipment during its 
operation containing this information and identifying 
the lading and clearly indicating that the transportation 
is under its responsibility. These papers shall be pre- 
served by the authorized carrier as part of its transpor- 
tation records. Leases which contain the information 
required by the provisions in this paragraph may be 
used and retained instead of such documents or papers. 
As to lease agreements negotiated under a master lease, 
this provision is complied with by having a copy of a 
master lease in the unit of equipment in question and 
where the balance of documentation called for by this 
paragraph is included in the freight documents pre- 
pared for the specific movement. 

(2) [Reserved] 

[44 FR 4681, Jan. 23, 1979, as amended at 49 FR 47269, Dec. 3, 
1984; 49 FR 47850, Dec. 7, 1984; 50 FR 24649, June 12, 1985; 
51 FR 37406, Oct. 22, 1986; 62 FR 15424, Apr. 1, 1997; 78 FR 
58479, Sept. 24, 2013] 

§376.12 Written lease requirements. 

Except as provided in the exemptions set forth in 
subpart C of this part, the written lease required under 
§376.11(a) shall contain the following provisions. The 
required lease provisions shall be adhered to and per- 
formed by the authorized carrier. 

(a) Parties— The lease shall be made between the 
authorized carrier and the owner of the equipment. The 
lease shall be signed by these parties or by their autho- 
rized representatives. 

(b) Duration to be specific— The lease shall specify 
the time and date or the circumstances on which the 

lease begins and ends. These times or circumstances 

shall coincide with the times for the giving of receipts 

required by §376.11(b). 

(c) Exclusive possession and responsibilities— 

(1) The lease shall provide that the authorized carrier 

lessee shall have exclusive possession, control, and use 

of the equipment for the duration of the lease. The lease 

shall further provide that the authorized carrier lessee 

shall assume complete responsibility for the operation 

of the equipment for the duration of the lease. 

(2) Provision may be made in the lease for considering 

the authorized carrier lessee as the owner of the equip- 

ment for the purpose of subleasing it under these regu- 

lations to other authorized carriers during the lease. 

(3) When an authorized carrier of household goods 
leases equipment for the transportation of household 
goods, as defined by the Secretary, the parties may 
provide in the lease that the provisions required by 
paragraph (c)(1) of this section apply only during the 
time the equipment is operated by or for the authorized 
carrier lessee. 

(4) Nothing in the provisions required by paragraph 
(c)(1) of this section is intended to affect whether the 
lessor or driver provided by the lessor is an independent 
contractor or an employee of the authorized carrier 
lessee. An independent contractor relationship may ex- 
ist when a carrier lessee complies with 49 U.S.C. 14102 
and attendant administrative requirements. 

(d) Compensation to be specified— The amount 
to be paid by the authorized carrier for equipment and 
driver’s services shall be clearly stated on the face of the 
lease or in an addendum which is attached to the lease. 
Such lease or addendum shall be delivered to the lessor 
prior to the commencement of any trip in the service of 
the authorized carrier. An authorized representative of 
the lessor may accept these documents. The amount to 
be paid may be expressed as a percentage of gross 
revenue, a flat rate per mile, a variable rate depending 
on the direction traveled or the type of commodity trans- 
ported, or by any other method of compensation mutu- 
ally agreed upon by the parties to the lease. The 
compensation stated on the lease or in the attached 
addendum may apply to equipment and driver’s ser- 
vices either separately or as a combined amount. 

(e) Items specified in lease— The lease shall 
clearly specify which party is responsible for removing 
identification devices from the equipment upon the ter- 
mination of the lease and when and how these devices, 
other than those painted directly on the equipment, will 
be returned to the carrier. The lease shall clearly specify 
the manner in which a receipt will be given to the 
authorized carrier by the equipment owner when the 
latter retakes possession of the equipment upon termi- 
nation of the lease agreement, if a receipt is required at 
all by the lease. The lease shall clearly specify the 
responsibility of each party with respect to the cost of 
fuel, fuel taxes, empty mileage, permits of all types, 
tolls, ferries, detention and accessorial services, base 
plates and licenses, and any unused portions of such 
items. The lease shall clearly specify who is responsible 
for loading and unloading the property onto and from 
the motor vehicle, and the compensation, if any, to be 
paid for this service. Except when the violation results 
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from the acts or omissions of the lessor, the authorized 
carrier lessee shall assume the risks and costs of fines 
for overweight and oversize trailers when the trailers 
are pre-loaded, sealed, or the load is containerized, or 
when the trailer or lading is otherwise outside of the 
lessor’s control, and _ for improperly permitted 
overdimension and overweight loads and shall reim- 
burse the lessor for any fines paid by the lessor. If the 
authorized carrier is authorized to receive a refund or a 
credit for base plates purchased by the lessor from, and 
issued in the name of, the authorized carrier, or if the 
base plates are authorized to be sold by the authorized 
carrier to another lessor the authorized carrier shall 
refund to the initial lessor on whose behalf the base 
plate was first obtained a prorated share of the amount 
received. 

(f) Payment period— The lease shall specify that 
payment to the lessor shall be made within 15 days after 
submission of the necessary delivery documents and 
other paperwork concerning a trip in the service of the 
authorized carrier. The paperwork required before the 
lessor can receive payment is limited to log books re- 
quired by the Department of Transportation and those 
documents necessary for the authorized carrier to se- 
cure payment from the shipper. In addition, the lease 
may provide that, upon termination of the lease agree- 
ment, as a condition precedent to payment, the lessor 
shall remove all identification devices of the authorized 
carrier and, except in the case of identification painted 
directly on equipment, return them to the carrier. If the 
identification device has been lost or stolen, a letter 
certifying its removal will satisfy this requirement. Un- 
til this requirement is complied with, the carrier may 
withhold final payment. The authorized carrier may 
require the submission of additional documents by the 
lessor but not as a prerequisite to payment. Payment to 
the lessor shall not be made contingent upon submission 
of a bill of lading to which no exceptions have been 
taken. The authorized carrier shall not set time limits 
for the submission by the lessor of required delivery 
documents and other paperwork. 

(g) Copies of freight bill or other form of freight 
documentation— When a lessor’s revenue is based on 
a percentage of the gross revenue for a shipment, the 
lease must specify that the authorized carrier will give 
the lessor, before or at the time of settlement, a copy of 
the rated freight bill or a computer-generated document 
containing the same information, or, in the case of 
contract carriers, any other form of documentation ac- 

tually used for a shipment containing the same infor- 

mation that would appear on a rated freight bill. When 

a computer-generated document is provided, the lease 

will permit lessor to view, during normal business 

hours, a copy of any actual document underlying the 

computer-generated document. Regardless of the 

method of compensation, the lease must permit lessor to 

examine copies of the carrier’s tariff or, in the case of 

contract carriers, other documents from which rates and 

charges are computed, provided that where rates and 

charges are computed from a contract of a contract 

carrier, only those portions of the contract containing 

the same information that would appear on a rated 

freight bill need be disclosed. The authorized carrier 
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may delete the names of shippers and consignees shown 
on the freight bill or other form of documentation. 

(h) Charge-back items— The lease shall clearly 
specify all items that may be initially paid for by the 
authorized carrier, but ultimately deducted from the 
lessor’s compensation at the time of payment or settle- 
ment, together with a recitation as to how the amount of 
each item is to be computed. The lessor shall be afforded 
copies of those documents which are necessary to deter- 
mine the validity of the charge. 

(i) Products, equipment, or services from autho- 
rized carrier— The lease shall specify that the lessor 
is not required to purchase or rent any products, equip- 
ment, or services from the authorized carrier as a con- 

dition of entering into the lease arrangement. The lease 
shall specify the terms of any agreement in which the 
lessor is a party to an equipment purchase or rental 
contract which gives the authorized carrier the right to 
make deductions from the lessor’s compensation for 
purchase or rental payments. 

Gj) Insurance— (1) The lease shall clearly specify 
the legal obligation of the authorized carrier to maintain 
insurance coverage for the protection of the public pur- 
suant to FMCSA regulations under 49 U.S.C. 13906. 
The lease shall further specify who is responsible for 
providing any other insurance coverage for the opera- 
tion of the leased equipment, such as bobtail insurance. 
If the authorized carrier will make a charge back to the 
lessor for any of this insurance, the lease shall specify 
the amount which will be charged-back to the lessor. 

(2) If the lessor purchases any insurance coverage for 
the operation of the leased equipment from or through 
the authorized carrier, the lease shall specify that the 
authorized carrier will provide the lessor with a copy of 
each policy upon the request of the lessor. Also, where 
the lessor purchases such insurance in this manner, the 
lease shall specify that the authorized carrier will pro- 
vide the lessor with a certificate of insurance for each 
such policy. Each certificate of insurance shall include 
the name of the insurer, the policy number, the effective 

dates of the policy, the amounts and types of coverage, 
the cost to the lessor for each type of coverage, and the 
deductible amount for each type of coverage for which 
the lessor may be liable. 

(3) The lease shall clearly specify the conditions under 
which deductions for cargo or property damage may be 
made from the lessor’s settlements. The lease shall 
further specify that the authorized carrier must provide 
the lessor with a written explanation and itemization of 
any deductions for cargo or property damage made from 
any compensation of money owed to the lessor. The 
written explanation and itemization must be delivered 

to the lessor before any deductions are made. 
(k) Escrow funds— If escrow funds are required, the 

lease shall specify: 
(1) The amount of any escrow fund or performance 

bond required to be paid by the lessor to the authorized 

carrier or to a third party. 
(2) The specific items to which the escrow fund can be 

applied. 
(3) That while the escrow fund is under the control of 

the authorized carrier, the authorized carrier shall pro- 
vide an accounting to the lessor of any transactions 
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involving such fund. The carrier shall perform this ac- 

counting in one of the following ways: 
(i) By clearly indicating in individual settlement 

sheets the amount and description of any deduction or 
addition made to the escrow fund; or 

(ii) By providing a separate accounting to the lessor of 
any transactions involving the escrow fund. This sepa- 
rate accounting shall be done on a monthly basis. 

(4) The right of the lessor to demand to have an 
accounting for transactions involving the escrow fund at 
any time. 

(5) That while the escrow fund is under the control of 
the carrier, the carrier shall pay interest on the escrow 
fund on at least a quarterly basis. For purposes of 
calculating the balance of the escrow fund on which 
interest must be paid, the carrier may deduct a sum 
equal to the average advance made to the individual 
lessor during the period of time for which interest is 
paid. The interest rate shall be established on the date 
the interest period begins and shall be at least equal to 
the average yield or equivalent coupon issue yield on 
91-day, 13-week Treasury bills as established in the 
weekly auction by the Department of Treasury. 

(6) The conditions the lessor must fulfill in order to 
have the escrow fund returned. At the time of the return 
of the escrow fund, the authorized carrier may deduct 
monies for those obligations incurred by the lessor 
which have been previously specified in the lease, and 
shall provide a final accounting to the lessor of all such 
final deductions made to the escrow fund. The lease 
shall further specify that in no event shall the escrow 
fund be returned later than 45 days from the date of 
termination. 

(1) Copies of the lease— An original and two copies 
of each lease shall be signed by the parties. The autho- 
rized carrier shall keep the original and shall place a 
copy of the lease on the equipment during the period of 
the lease unless a statement as provided for in §376. 

11(c)(2) is carried on the equipment instead. The owner 
of the equipment shall keep the other copy of the lease. 

(m) This paragraph applies to owners who are not 
agents but whose equipment is used by an agent of an 
authorized carrier in providing transportation on behalf 
of that authorized carrier. In this situation, the autho- 

rized carrier is obligated to ensure that these owners 
receive all the rights and benefits due an owner under 
the leasing regulations, especially those set forth in 
paragraphs (d)-(k) of this section. This is true regardless 
of whether the lease for the equipment is directly be- 
tween the authorized carrier and its agent rather than 
directly between the authorized carrier and each of 
these owners. The lease between an authorized carrier 
and its agent shall specify this obligation. 

[44 FR 4681, Jan. 23, 1979, as amended at 45 FR 13092, Feb. 28, 
1980; 47 FR 28398, June 30, 1982; 47 FR 51140, Nov. 12, 1982: 
47 FR 54083, Dec. 1, 1982; 49 FR 47851, Dec. 7, 1984: 51 FR 
37406, 37407, Oct. 22, 1986; 52 FR 2412, Jan. 22, 1987:57 FR 
32905, July 24, 1992; 62 FR 15424, Apr. 1, 1997] 

Subpart C—Exemptions for the 

Leasing Regulations 

§376.21 General exemptions. 

Except for §376.11(c) which requires the identification 

of equipment, the leasing regulations in this part shall 

not apply to: 

(a) Equipment used in substituted motor-for-rail 

transportation of railroad freight moving between 

points that are railroad stations and on railroad billing. 

(b) Equipment used in transportation performed ex- 

clusively within any commercial zone as defined by the 

Secretary. 
(c) Equipment leased without drivers from a person 

who is principally engaged in such a business. 

(d) Any type of trailer not drawn by a power unit 

leased from the same lessor. 

[44 FR 4681, Jan. 23, 1979. Redesignated at 61 FR 54707, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997] 

$376.22 Exemption for private carrier leasing 
and leasing between authorized carriers. 

Regardless of the leasing regulations set forth in this 
part, an authorized carrier may lease equipment to or 
from another authorized carrier, or a private carrier 
may lease equipment to an authorized carrier under the 
following conditions: 

(a) The identification of equipment requirements in 
§376.11(c) must be complied with; 

(b) The lessor must own the equipment or hold it 
under a lease; 

(c) There must be a written agreement between the 
authorized carriers or between the private carrier and 
authorized carrier, as the case may be, concerning the 
equipment as follows: 

(1) It must be signed by the parties or their authorized 
representatives. 

(2) It must provide that control and responsibility for 
the operation of the equipment shall be that of the 
lessee from the time possession is taken by the lessee 
and the receipt required under §376.11(b) is given to the 
lessor until: (i) Possession of the equipment is returned 
to the lessor and the receipt required under §376.11(b) is 
received by the authorized carrier; or (ii) in the event 
that the agreement is between authorized carriers, pos- 
session of the equipment is returned to the lessor or 
given to another authorized carrier in an interchange of 
equipment. 

(3) A copy of the agreement must be carried in the 
equipment while it is in the possession of the lessee. 

(4) Nothing in this section shall prohibit the use, by 
authorized carriers, private carriers, and all other en- 
tities conducting lease operations pursuant to this sec- 
tion, of a master lease if a copy of that master lease is 
carried in the equipment while it is in the possession of 
the lessee, and if the master lease complies with the 
provisions of this section and receipts are exchanged in 
accordance with §376.11(b), and if records of the equip- 
ment are prepared and maintained in accordance with 
§376.11(d). 

(d) Authorized and private carriers under common 
ownership and control may lease equipment to each 
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other under this section without complying with the 
requirements of paragraph (a) of this section pertaining 
to identification of equipment, and the requirements of 
paragraphs (c)(2) and (c)(4) of this section pertaining to 
equipment receipts. The leasing of equipment between 
such carriers will be subject to all other requirements of 
this section. 

[49 FR 9570, Mar. 14, 1984, as amended at 49 FR 47269, Dec. 3, 
1984; 49 FR 47851, Dec. 7, 1984; 62 FR 15424, Apr. 1, 1997; 63 
FR 40838, July 31, 1998] 

§376.26 Exemption for leases between 
authorized carriers and their agents. 

The leasing regulations set forth in §376.12(e) 
through (1) do not apply to leases between authorized 
carriers and their agents. 

ae a June 30, 1982, as amended at 62 FR 15424, Apr. 

Subpart D—Interchange 
Regulations 

§376.31 Interchange of equipment. 

Authorized common carriers may interchange equip- 
ment under the following conditions: 

(a) Interchange agreement— There shall be a writ- 
ten contract, lease, or other arrangement providing for 
the interchange and specifically describing the equip- 
ment to be interchanged. This written agreement shall 
set forth the specific points of interchange, how the 
equipment is to be used, and the compensation for such 
use. The interchange agreement shall be signed by the 
parties or by their authorized representatives. 

(b) Operating authority— The carriers participat- 
ing in the interchange shall be registered with the 
Secretary to provide the transportation of the commodi- 
ties at the point where the physical exchange occurs. 

(c) Through bills of lading— The traffic transported 
in interchange service must move on through bills of 
lading issued by the originating carrier. The rates 
charged and the revenues collected must be accounted 
for in the same manner as if there had been no 
interchange. Charges for the use of the interchanged 
equipment shall be kept separate from divisions of the 
joint rates or the proportions of such rates accruing to 
the carriers by the application of local or proportional 

rates. 
(d) Identification of equipment— The authorized 

common carrier receiving the equipment shall identify 

equipment operated by it in interchange service as fol- 

lows: 
(1) The authorized common carrier shall identify 

power units in accordance with the FMCSA’s require- 

ments in 49 CFR part 390 of this chapter (Identification 

of Vehicles). Before giving up possession of the equip- 

ment, the carrier shall remove all identification showing 

it as the operating carrier. 

(2) Unless a copy of the interchange agreement 1s 

carried on the equipment, the authorized common car- 

rier shall carry a statement with each vehicle during 

interchange service certifying that it is operating the 

equipment. The statement shall also identify the equip- 
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ment by company or State registration number and 
shall show the specific point of interchange, the date 
and time it assumes responsibility for the equipment, 
and the use to be made of the equipment. This state- 
ment shall be signed by the parties to the interchange 
agreement or their authorized representatives. The re- 
quirements of this paragraph shall not apply where the 
equipment to be operated in interchange service con- 
sists only of trailers or semitrailers. 

(3) Authorized carriers under common ownership and 
control may interchange equipment with each other 
without complying with the requirements of paragraph 
(d)(1) of this section pertaining to removal of identifica- 
tion from equipment. 

(e) Connecting carriers considered as owner — 
An authorized carrier receiving equipment in connec- 
tion with a through movement shall be considered to the 
owner of the equipment for the purpose of leasing the 
equipment to other authorized carriers in furtherance of 
the movement to destination or the return of the equip- 
ment after the movement is completed. 

[44 FR 4681, Jan. 23, 1979. Redesignated at 61 FR 54707, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997] 

Subpart E—Private Carriers and 
Shippers 

$376.42 Lease of equipment by regulated 
carriers. 

Authorized carriers may lease equipment and drivers 
from private carriers, for periods of less than 30 days, in 
the manner set forth in §376.22. 

[49 FR 9570, Mar. 14, 1984, as amended at 51 FR 37034, Oct. 17, 
1986; 62 FR 15424, Apr. 1, 1997] 
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PART 377—PAYMENT OF 
TRANSPORTATION CHARGES 

Subpart A—Handling of C.O.D. Shipments 

Sec. 
377.101 Applicability. 
377.103 Tariff requirements. 
377.105 Collection and remittance. 

Subpart B—Extension of Credit to Shippers by Motor 
Common Carriers, Water Common Carriers, and Household 

Goods Freight Forwarders 

377.201 Scope. 
377.203 Extension of credit to shippers. 

377.205 Presentation of freight bills. 
377.207 Effect of mailing freight bills or payments. 
377.209 Additional charges. 
CHAM Computation of time. 

377.213 [Reserved] 
377.215 [Removed and Reserved] 
377.217 Interline settlement of revenues. 

Authority: 49 U.S.C. 13101, 13301, 13701, 13702, 13706, 13707, 

and 14101; and 49 CFR 1.87. 

Subpart A—Handling of C.O.D. 
Shipments 

SOURCE: 32 FR 20050, Dec. 20, 1967, unless otherwise 
noted. Redesignated at 61 FR 54708, Oct. 21, 1996. 

§377.101 Applicability. 

The rules and regulations in this part apply to the 
transportation by motor vehicle of c.o.d. shipments by 
all common carriers of property subject to 49 U.S.C. 
13702, except such transportation which is auxiliary to 
or supplemental of transportation by railroad and per- 
formed on railroad bills of lading, and except such trans- 
portation which is performed for freight forwarders and 
on freight forwarder bills of lading. 

[32 FR 20050, Dec. 20, 1967. Redesignated at 61 FR 54708, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997] 

§377.103 Tariff requirements. 

No common carrier of property subject to the provi- 
sions of 49 U.S.C. 13702, except as otherwise provided 
in §377.101, shall render any c.o.d. service unless such 

carrier has published, posted and filed tariffs which 
contain the rates, charges and rules governing such 
service, which rules shall conform to the regulations in 
this part. 

[82 FR 20050, Dec. 20, 1967. Redesignated at 61 FR 54708, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997] 

§377.105 Collection and remittance. 

Every common carrier of property subject to 49 U.S.C. 
13702, except as otherwise provided in §377.101, which 
chooses to provide c.o.d. service may publish and main- 
tain, or cause to be published and maintained for its 
account, a tariff or tariffs which set forth nondiscrimi- 
natory rules governing c.o.d. service and the collection 
and remittance of c.o.d. funds. Alternatively, any carrier 
that provides c.o.d. service, but does not wish to publish 
and maintain, or cause to be published and maintained, 
its own nondiscriminatory tariff, may adopt a rule re- 

quiring remittance of each c.o.d. collection directly to 

the consignor or other person designated by the con- 

signor as payee within fifteen (15) days after delivery of 

the c.o.d. shipment to the consignee. 

[52 FR 45966, Dec. 3, 1987, as amended at 62 FR 15424, Apr. 1, 

1997] 

Subpart B—Extension of Credit to 

Shippers by Motor Common 

Carriers, Water Common Carriers, 

and Household Goods Freight 

Forwarders 

SOURCE: 50 FR 2290, Jan. 16, 1985, unless otherwise noted. 

Redesignated at 61 FR 54709, Oct. 21, 1996. 

§377.201 Scope 
(a) General. These regulations apply to the extension 

of credit in the transportation of property under Federal 
Motor Carrier Safety Administration regulation by mo- 
tor carriers and household goods freight forwarders, 
except as otherwise provided. 

(b) Exceptions. These regulations do not apply to— 
(1) Contract carriage operations. 
(2) Transportation for— 
(i) The United States or any department, bureau, or 

agency thereof, 
(ii) Any State, or political subdivision thereof, 
(iii) The District of Columbia. 
(3) Property transportation incidental to passenger 

operations. 

[50 FR 2290, Jan. 16, 1985, as amended at 51 FR 44297, Dec. 9, 
1986; 62 FR 15424, Apr. 1, 1997] 

§377.203 Extension of credit to shippers. 

(a) Authorization to extend credit. 
(1) A carrier that meets the requirements in para- 

graph (a)(2) of this section may— 
(i) Relinquish possession of freight in advance of the 

payment of the tariff charges, and 
(ii) Extend credit in the amount of such charges to 

those who undertake to pay them (such persons are 
called shippers in this part). 

(2) For such authorization, the carrier shall take rea- 

sonable actions to assure payment of the tariff charges 
within the credit periods specified— 

(i) In this part, or 

Gi) In tariff provisions published pursuant to the 
regulations in paragraph (d) of this section. 

(b) When the credit period begins. The credit pe- 
riod shall begin on the day following presentation of the 
freight bill. 

(c) Length of credit period. Unless a different 
credit period has been established by tariff publication 
pursuant to paragraph (d) of this section, the credit 
period is 15 days. It includes Saturdays, Sundays, and 
legal holidays. 

(d) Carriers may establish different credit peri- 
ods in tariff rules. Carriers may publish tariff rules 
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establishing credit periods different from those in para- 
graph (c) of this section. Such credit periods shall not be 
longer than 30 calendar days. 

(e) Service charges. 

(1) Service charges shall not apply when credit is 
extended and payments are made within the standard 
credit period. The term “standard credit period,” as used 
in the preceding sentence, means— 

(i) The credit period prescribed in paragraph (c) of this 
section, or 

(ii) A substitute credit period published in a tariff rule 
pursuant to the authorization in paragraph (d) of this 
section. 

(2) Carriers may, by tariff rule, extend credit for an 
additional time period, subject if they wish to a service 
charge for that additional time. The combined length of 
the carrier’s standard credit period (as defined in para- 
graph (e)(1) of this section) and its additional credit 
period shall not exceed the 30-day maximum credit 
period prescribed in paragraph (d) of this section. When 
such a tariff rule is in effect, shippers may elect to 
postpone payment until the end of the extended credit 
period if, in consideration therefor, they include any 
published service charges when making their payment. 

(3) Carriers may, by tariff rule, establish service 
charges for payments made after the expiration of an 
authorized credit period. Such a rule shall— 

(i) Institute such charges on the day following the last 
day of an authorized credit period, and 

(i) Notify shippers— 

(A) That its only purpose is to prevent a shipper who 
does not pay on time from having free use of funds due 
to the carrier, 

(B) That it does not sanction payment delays, and 
(C) That failure to pay within the authorized credit 

period will, despite this provision for such charges, 
continue to require the carrier, before again extending 
credit, to determine in good faith whether the shipper 
will comply with the credit regulations in the future. 

(4) Tariff rules that establish charges pursuant to 
paragraph (e) (2) or (3) of this section may establish 
minimum charges. 

(f) Discounts. Carriers may, by tariff rule, authorize 
discounts for early freight bill payments when credit is 

extended. 
(g\(1) Collection expense charges. Carriers may, 

by tariff rule, assess reasonable and certain liquidated 
damages for all costs incurred in the collection of over- 
due freight charges. Carriers may use one of two meth- 
ods in their tariffs: 

(i) The first method is to assess liquidated damages as 

a separate additional charge to the unpaid freight bill. 

In doing so, the tariff rule shall disclose the exact 

amount of the charges by stating either a dollar or 

specified percentage amount (or a combination of both) 

of the unpaid freight bill. The tariff shall further specify 

the time period (which shall at least allow for the au- 

thorized credit period) within which the shipper must 

pay to avoid such liquidated damages. 

(ii) The second method is to require payment of the 

full, nondiscounted rate instead of the discounted rate 

otherwise applicable. The difference between the dis- 

count and the full rate constitutes a carrier’s liquidated 
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damages for its collection effort. Under this method the 
tariff shall identify the discount rates that are subject to 
the condition precedent and which require the shipper 
to make payment by a date certain. The date certain 
may not be set to occur by the carrier until at least after 
the expiration of the carrier’s authorized credit period. 

(2) The damages, the timing of their applicability, and 
the conditions, if any, as provided by the tariff-rule 
methods allowed under paragraphs (g)(1) (i) and (ii) of 
this section also: 

(i) Shall be clearly described in the tariff rule; 

Gi) Shall be applied without unlawful prejudice 
and/or unjust discrimination between similarly situated 
shippers and/or consignees; 

(iii) Shall be applied only to the nonpayment of origi- 
nal, separate and independent freight bills and shall not 
apply to aggregate “balance-due” claims sought for col- 
lection on past shipments by a bankruptcy trustee, or 
any other person or agent; 

(iv) Shall not apply to instances of clear clerical or 
ministerial error such as non-receipt of a carrier’s 
freight bill, or shipper’s payment check lost in the mail, 
or carrier mailing of the freight bill to the wrong ad- 
dress; 

(v) Shall not apply in any way to a charge for a 
transportation service if the carrier’s bill of lading in- 
dependently provides that the shipper is liable for fees 
incurred by the carrier in the collection of freight 
charges on that same transportation service; 

(vi) shall be applied only after the authorized credit 
period, and when the carrier has issued a revised freight 
bill or notice of imposition of collection expense charges 
for late payment within 90 days after expiration of the 
authorized credit period. 

(3) As an alternative to the tariff-rule methods al- 
lowed under paragraphs (g)(1) (i) and (ii) of this section, 
a carrier may, wholly outside of its tariff, assess collec- 
tion charges though contract terms in a bill of lading. By 
using the carrier and its bill of lading, the shipper 
accepts the bill of lading terms. 

(h) Discrimination prohibited. Tariff rules pub- 
lished pursuant to paragraphs (d), (e), and (f) of this 
section shall not result in unreasonable discrimination 
among shippers. 

[50 FR 2290, Jan 16, 1985, as amended at 53 FR 6991, Mar. 4, 
1988; 54 FR 30748, July 24, 1989] 

§377.205 Presentation of freight bills. 

(a) “To be prepaid” shipments. 
(1) On “to be prepaid” shipments, the carrier shall 

present its freight bill for all transportation charges 
within the time period prescribed in paragraph (a)(2) of 
this section, except— 

(i) As noted in paragraph (d) of this section, or 
(ii) As otherwise excepted in this part. 
(2) The time period for a carrier to present its freight 

bill for all transportation charges shall be 7 days, mea- 
sured from the date the carrier received the shipment. 
This time period does not include Saturdays, Sundays, 

or legal holidays. 
(b) “Collect” shipments. 
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§377.207 

(1) On “collect” shipments, the carrier shall present 
its freight bill for all transportation charges within the 
time period prescribed in paragraph (b)(2) and of this 

section, except— 
(i) As noted in paragraph (d) of this section, or 
(ii) As otherwise excepted in this part. 
(2) The time period for a carrier to present its freight 

bill for all transportation charges shall be 7 days, mea- 
sured from the date the shipment was delivered at its 
destination. This time period does not include Satur- 
days, Sundays, or legal holidays. 

(c) Bills or accompanying written notices shall 
state penalties for late payment, credit time limits 
and service charge and/or collection expense 
charge and discount terms. When credit is extended, 

freight bills or a separate written notice accompanying 
a freight bill or a group of freight bills presented at one 
time shall state that “failure timely to pay freight 
charges may be subject to tariff penalties” (or a state- 
ment of similar import). The bills or other notice shall 
also state the time by which payment must be made and 
any applicable service charge and/or collection expense 
charge and discount terms. 

(d) When the carrier lacks sufficient information 
to compute tariff charges. 

(1) When information sufficient to enable the carrier 
to compute the tariff charges is not then available to the 
carrier at its billing point, the carrier shall present its 
freight bill for payment within 7 days following the day 
upon which sufficient information becomes available at 
the billing point. This time period does not include 
Saturdays, Sundays, or legal holidays. 

(2) A carrier shall not extend further credit to any 
shipper which fails to furnish sufficient information to 
allow the carrier to render a freight bill within a rea- 
sonable time after the shipment is tendered to the origin 
carrier. 

(3) As used in this paragraph, the term “shipper” 
includes, but is not limited to, freight forwarders, and 
shippers’ associations and shippers’ agents. 

[50 FR 2290, Jan 16, 1985, as amended at 54 FR 30748, July 24, 
1989; 62 FR 15424, Apr. 1, 1997] 

§377.207 Effect of mailing freight bills or 
payments. 

(a) Presentation of freight bills by mail. When 
carriers present freight bills by mail, the time of mailing 
shall be deemed to be the time of presentation of the 
bills. The term “freight bills,” as used in this paragraph, 
includes both paper documents and billing by use of 
electronic media such as computer tapes or disks, when 
the mails are used to transmit them. 

(b) Payment by mail. When shippers mail accept- 
able checks, drafts, or money orders in payment of 
freight charges, the act of mailing them within the 
credit period shall be deemed to be the collection of the 
tariff charges within the credit period for the purposes 
of the regulations in this part. 

(c) Disputes as to date of mailing. In case of dis- 
pute as to the date of mailing, the postmark shall be 
accepted as such date. 

§377.209 Additional charges. 

When a carrier— 
(a) Has collected the amount of tariff charges repre- 

sented in a freight bill presented by it as the total 

amount of such charges, and 
(b) Thereafter presents to the shipper another freight 

bill for additional charges—the carrier may extend 

credit in the amount of such additional charges for a 

period of 30 calendar days from the date of the presen- 

tation of the freight bill for the additional charges. 

§377.211 Computation of time. 

Time periods involving calendar days shall be calcu- 
lated pursuant to 49 CFR 386.32(a). 

[50 FR 2290, Jan 16, 1985. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997] 

§377.213 [Reserved] 

§377.215 [Removed and Reserved] 

[50 FR 2290, Jan 16, 1985. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997; 66 FR 49871, 
Oct. 1, 2001; 68 FR 35113, June 11, 2003] 

§377.217 Interline settlement of revenues. 

Nothing in this part shall be interpreted as affecting 
the interline settlement of revenues from traffic which is 
transported over through routes composed of lines of 
common carriers subject to the Secretary’s jurisdiction 
under 49 U.S.C. subtitle IV, part B. 

[50 FR 2290, Jan 16, 1985. Redesignated at 61 FR 54709, Oct. 
21, 1996, as amended at 62 FR 15424, Apr. 1, 1997] 
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PART 378—PROCEDURES 
GOVERNING THE PROCESSING, 

INVESTIGATION, AND 
DISPOSITION OF OVER-CHARGE 

DUPLICATE PAYMENT, OR 
OVERCOLLECTION CLAIMS 

b) 

Sec. 

378.1 Applicability. 

378.2 Definitions. 

378.3 Filing and processing claims. 

378.4 Documentation of claims. 
378.5 Investigation of claims. 
378.6 Claim records. 

378.7 Acknowledgment of claims 

378.8 Disposition of claims. 

378.9 Disposition of unidentified payments, overcharges, 
duplicate payments, and overcollections not sup- 
ported by claims. 

Authority: 49 U.S.C. 13321, 14101, 14704 and 14705; and 49 
CFR 1.87. 

SOURCE: 43 FR 41040, Sept. 14, 1978, unless otherwise noted. 
Redesignated at 61 FR 54707, Oct. 21, 1996. 

§378.1 Applicability. 

The regulations set forth in this part govern the 
processing of claims for overcharge, duplicate payment, 
or overcollection for the transportation of property in 
interstate or foreign commerce by motor common carri- 
ers and household goods freight forwarders subject to 49 
U.S.C. subtitle IV, part B. 

[43 FR 41040, Sept. 14, 1978, as amended at 51 FR 44297, Dec. 
9, 1986; 62 FR 15424, Apr. 1, 1997] 

§378.2 Definitions. 

(a) Carrier— means a motor common carrier or 
household goods freight forwarder subject to 49 U.S.C. 
subtitle IV, part B. 

(b) Overcharge— means an overcharge as defined in 
49 U.S.C. 14704(b). It also includes duplicate payments 
as defined in paragraph (c) of this section and 
overcollections as defined in paragraph (d) of this sec- 
tion when a dispute exists between the parties concern- 

ing such charges. 
(c) Duplicate payment— means two or more pay- 

ments for transporting the same shipment. Where one 

or more payment is not in the exact amount of the 

applicable tariff rates and charges, refunds shall be 

made on the basis of the excess amount over the appli- 

cable tariff rates and charges. 

(d) Overcollection— means the receipt by a house- 

hold goods carrier of a payment in excess of the trans- 

portation and/or accessorial charges applicable to a 

particular shipment of household goods, as defined in 

part 375 of this chapter, under tariffs lawfully on file 

with the United States Department of Transportation’s 

Surface Transportation Board. 

(e) Unidentified payment— means a payment 

which a carrier has received but which the carrier is 

unable to match with its open accounts receivable or 

otherwise identify as being due for the performance of 

transportation services. 

§378.4 

(f) Claimant— means any shipper or receiver, or its 
authorized agent, filing a request with a carrier for the 
refund of an overcharge, duplicate payment, or 
overcollection. 

[43 FR 41040, Sept. 14, 1978, as amended at 44 FR 66832, Nov. 
21, 1979; 51 FR 34989, Oct. 1, 1986; 51 FR 44297, Dec. 9, 1986; 
62 FR 15424, Apr. 1, 1997] 

$378.3 Filing and processing claims. 

(a) A claim for overcharge, duplicate payment, or 
overcollection shall not be paid unless filed in writing or 
electronically communicated (when agreed to by the 
carrier and shipper or receiver involved) with the car- 
rier that collected the transportation charges. The col- 
lecting carrier shall be the carrier to process all such 
claims. When a claim is filed with another carrier that 
participated in the transportation, that carrier shall 
transmit the claim to the collecting carrier within 15 
days after receipt of the claim. If the collecting carrier is 
unable to dispose of the claim for any reason, the claim 
may be filed with or transferred to any participating 
carrier for final disposition. 

(b) A single claim may include more than one ship- 
ment provided the claim on each shipment involves: 

(1) The same tariff issue or authority or circum- 
stances, 

(2) Single line service by the same carrier, or 
(3) Service by the same interline carriers. 

[43 FR 41040, Sept 14, 1978, as amended at 47 FR 12804, Mar. 
25, 1982] 

§378.4 Documentation of claims. 

(a) Claims for overcharge, duplicate payment, or 
overcollection shall be accompanied by sufficient infor- 
mation to allow the carriers to conduct an investigation 
and pay or decline the claim within the time limitations 
set forth in $378.8. Claims shall include the name of the 
claimant, its file number, if any, and the amount of the 
refund sought to be recovered, if known. 

(b) Except when the original freight bill is not a paper 
document but is electronically transmitted, claims for 
overcharge shall be accompanied by the original freight 
bill. Additional information may include, but is not 
limited to, the following: 

(1) The rate, classification, or commodity description 
or weight claimed to have been applicable. 

(2) Complete tariff authority for the rate, classifica- 
tion, or commodity description claimed. 

(3) Freight bill payment information. 
(4) Other documents or data which is believed by 

claimant to substantiate the basis for its claim. 
(c) Claims for duplicate payment and overcollection 

shall be accompanied by the original freight bill(s) for 
which charges were paid (except when the original 
freight bill is not a paper document but is electronically 
transmitted) and by freight bill payment information. 

(d) Regardless of the provisions of paragraphs (a), (b), 
and (c) of this section, the failure to provide sufficient 
information and documentation to allow a carrier to 
conduct an investigation and pay or decline the claim 
within the allowable time limitation shall not constitute 
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§378.5 

grounds for disallowance of the claim. Rather, the car- 

rier shall comply with §378.5(c) to obtain the additional 

information required. 
(e) A carrier shall accept copies instead of the orginal 

documents required to be submitted in this section 
where the carrier is furnished with an agreement en- 
tered into by the claimant which indemnifies the carrier 
for subsequent duplicate claims which might be filed 
and supported by the original documents. 

[43 FR 41040, Sept. 14, 1978, as amended at 44 FR 4679, Jan. 
23, 1979; 47 FR 12804, Mar. 25, 1982; 62 FR 15424, Apr. 1, 1997] 

§378.5 Investigation of claims. 

(a) Upon receipt of a claim, whether written or oth- 
erwise, the processing carrier shall promptly initiate an 
investigation and establish a file, as required by §378.6. 

(b) If a carrier discovers an overcharge, duplicate 
payment, or overcollection which has not been the sub- 
ject of a claim, it shall promptly initiate an investigation 
and comply with the provisions in $378.9. 

(c) In the event the carrier processing the claim re- 
quires information or documents in addition to that 
submitted with the claim, the carrier shall promptly 
notify the claimant and request the information 
required. This includes notifying the claimant that a 
written or electronically transmitted claim must be filed 
before the carrier becomes subject to the time limits for 
settling such a claim under §378.8. 

[43 FR 41040, Sept. 14, 1978, as amended at 47 FR 12804, Mar. 
25, 1982; 62 FR 15424, 15425, Apr. 1, 1997] 

§378.6 Claim records. 

At the time a claim is received the carrier shall create 
a separate file and assign it a successive claim file 
number and note that number on all documents filed in 
support of the claim and all records and correspondence 
with respect to the claim, including the written or elec- 
tronic acknowledgment of receipt required under 
§378.7. If pertinent to the disposition of the claim, the 
carrier shall also note that number on the shipping 
order and delivery receipt, if any, covering the shipment 
involved. 

heb ee Mar. 25, 1982, as amended at 62 FR 15425, Apr. 
‘ i 

§378.7 Acknowledgment of claims. 

Upon receipt of a written or electronically transmit- 
ted claim, the carrier shall acknowledge its receipt in 
writing or electronically to the claimant within 30 days 
after the date of receipt except when the carrier shall 
have paid or declined in writing or electronically within 
that period. The carrier shall include the date of receipt 
in its written or electronic claim which shall be placed in 
the file for that claim. 

[47 FR 12804, Mar. 25, 1982] 

§378.8 Disposition of claims. 

The processing carrier shall pay, decline to pay, or 
settle each written or electronically communicated 
claim within 60 days after its receipt by that carrier, 
except where the claimant and the carrier agree in 
writing or electronically to a specific extension based 
upon extenuating circumstances. If the carrier declines 

to pay a claim or makes settlement in an amount dif- 

ferent from that sought, the carrier shall notify the 

claimant in writing or electronically, of the reason(s) for 

its action, citing tariff authority or other pertinent in- 

formation developed as a result of its investigation. 

[47 FR 12804, Mar. 25, 1982] 

$378.9 Disposition of unidentified payments, 

overcharges, duplicate payments, and 
overcollections not supported by claims. 

(a)(1) Carriers shall establish procedures for identi- 

fying and properly applying all unidentified payments. 

If a carrier does not have sufficient information with 

which properly to apply such a payment, the carrier 

shall notify the payor of the unidentified payment 
within 60 days of receipt of the payment and request 
information which will enable it to identify the 
payment. If the carrier does not receive the information 

requested within 90 days from the date of the notice, the 
carrier may treat the unidentified payment as a pay- 
ment in fact of freight charges owing to it. Following the 
90-day period, the regular claims procedure under this 
part shall be applicable. 

(a)(2) Notice shall be in writing and clearly indicate 
that it is a final notice and not a bill. Notice shall 
include: The check number, amount, and date; the pay- 

or’s name; and any additional basic information the 
carrier is able to provide. The final notice also must 
inform payor that: (i) Applicable regulations allow the 
carrier to conditionally retain the payment as revenue 
in the absence of a timely response by the payor; and (11) 
following the 90-day period the regular claims proce- 
dure shall be applicable. 

(a)(3) Upon a carrier’s receipt of information from the 
payor, the carrier shall, within 14 days: (i) Make a 
complete refund of such funds to the payor; or (ii) notify 
the payor that the information supplied is not sufficient 
to identify the unapplied payment and request addi- 
tional information; or (iii) notify the payor of the carri- 
er’s determination that such payment was applicable to 
particular freight charges lawfully due the carrier. 
Where no refund is made by the carrier, the carrier shall 
advise the payor of its right to file a formal claim for 
refund with the carrier in accordance with the regular 
claims procedure under this part. 

(b) When a carrier which participates in a transpor- 
tation movement, but did not collect the transporation 

charges, finds that an overpayment has been made, that 
carrier shall immediately notify the collecting carrier. 
When the collecting carrier (when single or joint line 
haul) discovers or is notified by such a participating 
carrier that an overcharge, duplicate payment, or 
overcollection exists for any tranportation charge which 
has not been the subject of a claim, the carrier shall 
create a file as if a claim had been submitted and shall 
record in the file the date it discovered or was notified of 
the overpayment. The carrier that collected the charges 
shall then refund the amount of the overpayment to the 
person who paid the transportation charges or to the 
person that made duplicate payment within 30 days 
from the date of such discovery or notification. 

ee ter 040, Sept. 14, 1978, as amended at 44 FR 66832, Nov. 
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PART 379—PRESERVATION OF 
RECORDS 

Sec. 
379.1 Applicability. 
379.3 Records required to be retained. 
379.5 Protection and storage of records. 
379.7 Preservation of records. 

379.9 Companies going out of business. 
379.11 ee of requirements of the regulations in this 

part. 
379.13 Disposition and retention of records. 
Appendix A to Part 379—Schedule of Records and Periods of 

Retention 

Authority: 49 U.S.C. 13301, 14122 and 14123: and 49 CFR 1.87. 

SOURCE: 62 FR 32044, June 12, 1997, unless otherwise noted. 

§379.1 Applicability. 
(a) The preservation of record rules contained in this 

part shall apply to the following: 
(1) Motor carriers and brokers; 
(2) Water carriers; and 

(3) Household goods freight forwarders. 
(b) This part applies also to the preservation of ac- 

counts, records and memoranda of traffic associations, 

weighing and inspection bureaus, and other joint activi- 

ties maintained by or on behalf of companies listed in 
paragraph (a) of this section. 

$379.3 Records required to be retained. 

Companies subject to this part shall retain records for 
the minimum retention periods provided in appendix A 
to this part. After the required retention periods, the 
records may be destroyed at the discretion of each com- 
pany’s management. It shall be the obligation of the 
subject company to maintain records that adequately 
support financial and operational data required by the 
Secretary. The company may request a ruling from the 
Secretary on the retention of any record. The provisions 
of this part shall not be construed as excusing compli- 
ance with the lawful requirements of any other govern- 
mental body prescribing longer retention periods for 
any category of records. 

§379.5 Protection and storage of records. 

(a) The company shall protect records subject to this 
part from fires, floods, and other hazards, and safeguard 
the records from unnecessary exposure to deterioration 

from excessive humidity, dryness, or lack of ventilation. 

(b) The company shall notify the Secretary if pre- 

scribed records are substantially destroyed or damaged 

before the term of the prescribed retention periods. 

$379.7 Preservation of records. 

(a) All records may be preserved by any technology 

that is immune to alteration, modification, or erasure of 

the underlying data and will enable production of an 

accurate and unaltered paper copy. 

(b) Records not originally preserved on hard copy 

shall be accompanied by a statement executed by a 

person having personal knowledge of the facts indicat- 

ing the type of data included within the records. One 

comprehensive statement may be executed in lieu of 

§379.13 

individual statements for multiple records if the type of 
data included in the multiple records is common to all 
such records. The records shall be indexed and retained 
in such a manner as will render them readily accessible. 
The company shall have facilities available to locate, 
identify and produce legible paper copies of the records. 

(c) Any significant characteristic, feature or other 
attribute that a particular medium will not preserve 
shall be clearly indicated at the beginning of the appli- 
cable records as appropriate. 

(d) The printed side of forms, such as instructions, 

need not be preserved for each record as long as the 
printed matter is common to all such forms and an 
identified specimen of the form is maintained on the 
medium for reference. 

§379.9 Companies going out of business. 

The records referred to in the regulations in this part 
may be destroyed after business is discontinued and the 
company is completely liquidated. The records may not 
be destroyed until dissolution is final and all pending 
transactions and claims are completed. When a com- 
pany is merged with another company under jurisdic- 
tion of the Secretary, the successor company shall 
preserve records of the merged company in accordance 
with the regulations in this part. 

§379.11 Waiver of requirements of the 
regulations in this part. 

A waiver from any provision of the regulations in this 
part may be made by the Secretary upon his/her own 
initiative or upon submission of a written request by the 
company. Each request for waiver shall demonstrate 
that unusual circumstances warrant a departure from 
prescribed retention periods, procedures, or techniques, 
or that compliance with such prescribed requirements 
would impose an unreasonable burden on the company. 

§379.13 Disposition and retention of records. 

The schedule in appendix A to this part shows periods 
that designated records shall be preserved. The descrip- 
tions specified under the various general headings are 
for convenient reference and identification, and are in- 
tended to apply to the items named regardless of what 
the records are called in individual companies and re- 
gardless of the record media. The retention periods 
represent the prescribed number of years from the date 
of the document and not calendar years. Records not 
listed in appendix A to this part shall be retained as 
determined by the management of each company. 
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Pt. 379, App. A 

Appendix A to Part 379—Schedule of Records and Periods of Retention 

Item and category of records Retention period 

A. CORPORATE AND GENERAL 

il Incorporation and reorganization: 

(a) Charter or certificate of incorporation and amendments .............-.-+++++seeseeeee 

(b) Legal documents related to mergers, consolidations, reorganization, receiverships Note A. 

and similar actions which affect the identity or organization of the company............. 

22. Minutes of Directors, Executive Committees, Stockholders and other corporate meet- Note A. 

iis SiaptoecsboancotasarorceGariridcidns Catolico on bedccattee auc: a qrenInn nA eed an rnc oonce ere 

3. Titles, franchises and authorities: 

(a) Certificates of public convenience and necessity issued by regulating bodies........ Until expiration or cancellation. 

(b) Operating authorizations and exemptions to operate ........... 6. eee eee e ee eee eres Until expiration or cancellation. 

(c) Copies of formal orders of regulatory bodies served upon the company ...........-- Note A. 

(d) Deeds, charters, and other title papers............2.cecceeeceee ere c ere enteec ees e scenes Until disposition of property. 

4. Annual reports or statements to stockholders 3 years. 

5, Contracts and agreements: 

(a) Service contracts, such as for operational management, accounting, financial or Until expiration or termination plus 3 years. 
legal services, and agreements with agents.............. 0.0 cece cece e cece eee e teen eens 

(b) Contracts and other agreements relating to the construction, acquisition or sale of | Until expiration or termination plus 3 years. 
real property and equipment except as otherwise provided in (a) above................. 

(c) Contracts for the purchase or sale of material and supplies except as provided in Until expiration. 
(A) AD OVE! secaisretec cies ovoxeratave ayer ovate = ate aalalahnwstetarctens wis overs <laheas evs’ gubewa<in\a. chet inlet: sefatet a a tele ealaeratate 

(d) Shipping contracts for transportation or caretakers of freight................-..2-0055 Until expiration. 

(e) Contracts with employees and employee bargaining groups .............-..+..++.--- Until expiration. 

(f) Contracts, leases and agreements, not specifically provided for in this section....... Until expiration or termination plus 1 year. 

6. Accountant's auditor’s, and inspector’s reports: 

(a) AS ea and reports of examinations and audits conducted by public accoun- | 3 years. 
tantSi 8 et Us Oe ee ne ge meee NaI ccs cine ete Set aoe to 

(b) Reports of examinations and audits conducted by internal auditors, time inspectors, | 3 years. 
ERIN ORIN NS aga, are. ciaa nas ayes ve wpa panna ielegsaca a apSvaohads data ae atone a peiaavecs oe aneah alleen 

1 COUN iS eee conehn cess tar aun apace toa ls ogea sans leeent oie oaps ase ciate ve a Svea nisyaie:s © 9S WegtehatRNS ms ARSNRINS as sista lo RCS Note A. 

B. TREASURY 

ie Capital stock records: 

(a) Capital: stockiledg @ tite fete ctendgn cee wcrariomerad erase cirtameertiane/s a 0s 78 aoa eee tevnraaaieore seer Note A. . 

(b) Capital stock:certificates; records of or:stubs, Of .........0... caress scescesecerecesess Note A. 

(c)iStockatianster registe typed ct tice oe Aan eye oss eee oe eerie: Se eee Note A. 

2. Long-term debt records: 

(a) Bond indentures, underwritings, mortgages, and other long-term credit agreements. | Until redemption plus 3 years. 

(b) Registered bonds and debenture ledgers..............0..cceecceeeecccenecceesescuecs Until redemption plus 3 years. 

(c) Stubs or similar records of bonds or other long-term debt issued .................... Note A. 

3 Authorizations from regulatory bodies for issuance of securities including applications, | Note A. 
reports, and supporting papers 

4. Records of securities owned, in treasury, or held by custodians, detailed ledgers and Until the securities are sold, redeemed or 
journals, or their equivalent otherwise disposed of. 

5. Ot hare one eee tears hee aarti rage Reicks ear ci cc rr PO i A Note A. 

C. FINANCIAL AND ACCOUNTING 

15 Ledgers: 

(a) General and subsidiary ledgers with indexes ................cccccceeeuseeeueeeeeeeees Until discontinuance of use plus 3 years. 
(b) Balance sheets and trial balance sheets of general and subsidiary ledgers.......... 3 years. 

2. Journals: 

(@) Generalsiournalsitecnce cise ece Geers emcees RS oe ae aren Until discontinuance of use plus 3 years. 
(b) Subsidiary journals and any supporting data, except as otherwise provided for, nec- | 3 years. 
essary to explain journal entries 

6h Cash books: 

aie ora elven nis sfecens/a © e/olate]) alecaral fur starep 1 ere oka eve aa ae eet See Until discontinuance of use plus 3 years. 
ase Le stag ayste te intel nie colo) sicfeis ahetota efarster ates) sta ietCiere eieasieeln STE MRE MCE CENTS 3 years. 

4. Vouchers: 

(a) Voucher registers, indexes, or equivalent.............ceccesceceeceeececcesevecceccees 3 years. 
(b) Paid and canceled vouchers, expenditure authorizations, detailed distribution 3 years. 
sheets and other supporting data including original bills and invoices, if not provided 
for elsewhere 
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Item and category of records Retention period 

(c) Paid drafts, paid checks, and receipts for cash paid out 
3), Accounts receivable: 

3 years. 

as or register of accounts receivable, indexes thereto, and summaries of distri- 
ution 

3 years after settlement. 

3 years after settlement. 

1 year. 
(d) Reports and statements showing age and status of receivables ...................-. 1 year. 

6 Records of accounting codes and instructions ...........0.0c0cccccecececcevecececevevees 3 years after discontinuance. 
53 Neer staring tes sec ee Sa ns ed bode o'sice ea res kakoun on sepa cso seo Note A. : 

D. PROPERTY AND EQUIPMENT 

NOTE: All accounts, records, and memoranda necessary for making a complete analysis of the cost or value of property shall be 
retained for the periods shown. If any of the records elsewhere provided for in this schedule are of this character, they shall be re- 
tained for the periods shown below, regardless of any lesser retention period assigned. 

‘ls Property records: 

(a) Records which maintain complete information on cost or other value of all real and 
hersenanprapertyomequipmeant:adna snc oe sronciudectriterc ae ececc nc one eseee 

(b) Records of additions and betterments made to property and equipment............. 

(c) Records pertaining to retirements and replacements of property and equipment..... 

(d) Records pertaining to depreciation 

(6) Records of equipment number changesin....:..<2:.+0esescosnesonececeeecaneneeeeemeee 

3 years after disposition of property. 
E 

3 years after disposition of property. | 

3 years after disposition of property. | 

3 years after disposition of property. 

3 years after disposition of property. 

3 years after disposition of property. 

Only current or latest records. 

3 years after disposition of property. 

Note A. 

(i) Records: of motor andiengine:changes.. 6. sscess.s0- sce teocee teases ot eccone ee 

E. PERSONNEL AND PAYROLL 

i Personhelrandipayrollsrecordss-..cpcae ere atin cise aie emia coin an ania aieter ater tac saan ineeveeten 

F. INSURANCE AND CLAIMS 

1 year. 

i. Insurance records: 

(a) Schedules of insurance against fire, storms, and other hazards and records of pre- 
IMENT DATION Siete cet atcte nein sh ct iesss oC sishs era) etayeleteecteaiitareniatrdyatsiessseraata caren fan eee ce sR eM ene tee 

(b) Records of losses and recoveries from insurance companies and supporting pa- 
GIS eines peiticrisiciicisissteicwate ate Soba eis cs ciaiaie ciediiannsene camels to staldes teistiocsinesteee mecanadar 

CG) INSUKANCSPOUCIGS mn. emer me cos an ee aloe ascrs sietre cere sere ainerietalsiac ontne rfaCretelerers czars 

2. Claims records: 

(a) Claim registers, card or book indexes, and other records which record personal 
injury, fire and other claims against the company, together with all supporting data ..... 

(b) Claims registers, card or book indexes, and other records which record over- 
charges, damages, and other claims filed by the company against others, together with 
All SUPPOMING Gata cs sauces cee ne tee cee se serena mintnerer len choles te alam aioe nae er 

(c) Records giving the details of authorities issued to agents, carriers, and others for 
Participation in freight ClatiMS 25.2 o-oo sc sun 0 oe seinriasa nine oe wialaimiatstelniolerobale o)nye\elninIsio aledeiels lems 

(d) Reports, statements and other data pertaining to personal injuries or damage to 
property when not necessary to support Claims Or VOUChErS....... 0... cee eeee eee eee ees 

(e) Reports, statements, tracers, and other data pertaining to unclaimed, over, short, 
damaged, and refused freight, when not necessary to support claims or vouchers...... 

(f) Authorities for disposal of unclaimed, damaged, and refused freight.................. 

Until expiration plus 1 year. 

1 year after settlement. 

Until expiration of coverage plus 1 year. 

1 year after settlement. 

1 year after settlement. 

3 years. 

3 years. 

1 year. 

3 years. 

Note A. 

G. TAXES 

Note A. le ad aS arp Be Oe Dn ee SIRO Ey aria scr AGIROAR IGP. Ob Cau UC EGE UR PIG DDD OSE Oc LOCC C000 

H. PURCHASES AND STORES 

ills PrGhasOs And StOleS vac viet sa) bre seatareta ta are aan ota syareieie/vienib e\als/s)n e.0\e]<70}e winin(sieie wicleiv/alecesA miele /ne Note A. 

|. SHIPPING AND AGENCY DOCUMENTS 

ti: Bills of lading and releases: 

(a) Consignors’ shipping orders, consignors’ shipping tickets, and copies of bills of lad- | 1 year. 

ing, freight bills from other carriers and other similar documents furnished the carrier 

for Movement Of freiGht. .......0000ccccccceseere neces eee nee sete eens seen nets se teeec eens 

(b) Shippers’ order-to-notify bills of lading taken up GnGICanCelOG rum aamce iment: 

jx Freight waybills: 

(eh o@io\) WES Volll Saar Gta donortnase soe son asesue0e nico a0bcCgucedr dEpatgh ound sos JED sae auCaur 

(b) Interline waybills received from and made to fall itelaeeluilelmmeoneonsaacun tu caeds seco 

(c) Company freight WayDillS .........0...sceeeecee nena seer eter eee ee ee eeetrecneneneens 

1 year. 

1 year. 

1 year. 

1 year. 
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Item and category of records Retention period 

(d)) Express WaYDIIIS aics scterspieracteirretlelsiersncetersialeloletnriels =ie/eie 10 ie w/e v/v.oloaaleshiaeiaw sie ei aie elets}alele(p elev 

eh, Freight bills and settlements: 

(a) Paid copy of freight bill retained to support receipt of freight charges: .............-. 

(1) Bus express freight bills provided no claim has been filed ..........--.-+++0.+++: 1 year. 

(2) Allother freight billS. 2.2.2... .c0cccccsscareseenemececrnreenecssneensseererneassres 1 year. 

(b) Paid copy of freight bill retained to support payment of freight charges to other car- 
THEN S Sis ese sete ie: sorcerer NRT Re Mr esese ate wiateran use gi2lo 6 Tava: ANN ie ofoto a eee ete cla ee 

(1) Bus express freight bills provided no claim has been filed ...............0+22005 1 year. 

(Ay Alliothen tre ight; bill Siewert cra at. statis sl-(oiets sieters Dateline ye rieicteige ale teste e/slen cian nirinleieier=ts 1 year. 

(c) Records of unsettled freight bills and supporting papers...........---.sseeeeeeeeeeeee 1 year after disposition. 

(d) Records and reports of correction NOtICES ......... 6. cece eee eee etter ener ene eens 1 year. 

4. Other freight records: 

(a) Records of freight received, forwarded, and delivered.................eee eee eeeee ees 1 year. 

*(b) Notice to consignees of arrival of freight; tender of delivery...................++-+-5- 1 year. 

Sh Agency records: 

(ENNGEE Wileelol Grn eigecne reece a donee nen see cm imere se eeitc HoAcen aD mee. o- HurcornoAer satan. 1 year. 

(b) Remittance records, bank deposit slips and supporting papers.............--.....065 1 year. 

(Cc) Balanceisheets-andiSupporthng papersicanatmctaterce eeterlernatereloatbarctetts stetels|ets otetelay ef eieiore 1 year. 

(d) Statements of corrections in agents’ ACCOUNIS........... 062. c eee cee eee cece eee 1 year. 

(e) Other records and reports pertaining to ticket sales, baggage handled, miscella- 1 year. 
neous collections, refunds, adjustments, etc. 

J. TRANSPORTATION 

te Records pertaining to transportation of household goods: 

(AMEStIMAter Ol CMANGSS) te cetcnsay craters eta soersterciayerstelersrectreterstetaie( sys ore oh ccetvice te ctacgie easieastc\ni aerate ne 1 year. 

(BZOrdO re FOMSSIVICS Ne crore sireeserosis arctic. sicisin ss srateeiatessian sia cToseyete os .5 shecelsie oft Gls ateloystes a etars) tue Cece ee 1 year. 

(GC) Vehicle-loadiimannifest eac-jeccyrweexseeamere teh en sian toeieyarmistor clo sore atasie seraave please horas genes 1 year. 

(CoN Dtetsrera/ oINEMUINGINClA Baaen atonns obdecedabnncdbadbcononAdoantasnconsocnosanconnarcuTec 1 year. 

P2. Dispatchers’ sheets, registers, and other records pertaining to movement of transporta- | 3 years. 
{OM SQUIPMONEFSH ecreccktiaa cs svcuntin enemies wet nletrs cine etnosn intent rete caclettierelstem ed clera's 

3. Import and export records including bonded freight ..................e cece e cece cece cece 2 years. 

4. Records, reports, orders and tickets pertaining to weighting of freight ................... 3 years. 

Sy Records of loading and unloading of transportation equipment .................0..0 eee 2 years. = 

6. Records pertaining to the diversion or reconsignment of freight, including requests, 2 years. 
TACEIS yAN A COMESPONGEMCE Ss vacasamin core ccararatsteansrutcrersinfave iavsyata a slerereie reteiie vos aim eaaniuieiccaree osteo 

le OU Gliaeae ste naeticca tenet ccnere cin? oaettee ae a rae a an close ra cosa cter ei rete terran acetates Note A. 

K. SUPPORTING DATA FOR REPORTS AND STATISTICS 

ihe Supporting data for reports filed with the Federal Motor Carrier Safety Administration, 
the Surface Transportation Board, the Department of Transportation’s Bureau of Trans- 
portation Statistics and regulatory bodies: 

(a) Supporting data for annual financial, operating and statistical reports................ 3 years. 

(b) Supporting data for periodical reports of operating revenues, expenses, and in- 3 years. 
come 

(c) Supporting data for reports detailing use of proceeds from issuance or sale of com- | 3 years. 
pany securities 

(d) Supporting data for valuation inventory reports and records. This includes related 3 years after disposition of the property. 
notes, maps and sketches, underlying engineering, land, and accounting reports, pric- 
ing schedules, summary or collection sheets, yearly reports of changes and other mis- 
cellaneous data, all relating to the valuation of the company’s property by the Federal 
Highway Administration, the Surface Transportation Board, the Department of Trans- 
portation’s Bureau of Transportation Statistics or other regulatory body 

P. Supporting data for periodical reports of accidents, inspections, tests, hours of service, | 6 months. 
LO PAIRS OL CHIC atiyscrean acheter a occ ee ee a a ae eee ee ee 

os Supporting data for periodical statistical of operating results or performance by ton- 3 years. 
nage, mileage, passengers carried, piggyback traffic, commodities, costs, analyses of 
increases and decreases, or otherwise 

SFaxer sha ons ciclo gam AYors aseaal Clee ores Cenk STUART OH eke RETO Oo EE Until revised as record structure changes. 
dai fatay tie eehefeale Oe Ue cro afore ere ee For the remainder of the period as pre- 

scribed for records destroyed. 

NOTE A: Records referenced to this note shall be maintained as determined by the designated records supervisory official. Companies should be mindful of the record retention requirements of the Internal Revenue Service, Securities and Exchange 
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Commission, State and local jurisdictions, and other regulatory agencies. Companies shall exercise reasonable care in choosing 
retention periods, and the choice of retention periods shall reflect past experiences, company needs, pending litigation, and 
regulatory requirements. 

[66 FR 49871, Oct. 1, 2001; 77 FR 59824, Oct. 1, 2012] 
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PART 380—SPECIAL TRAINING 
REQUIREMENTS 

Subpart A—Longer Combination Vehicle (LCV) Driver- 
Training and Driver-Instructor Requirements—General 

Sec. 

380.101 Purpose and scope. 
380.103 Applicability. 
380.105 Definitions. 

380.107 General requirements. 
380.109 _ Driver testing. 

380.111 Substitute for driver training. 
380.113 Employer responsibilities. 

Subpart B—LCV Driver-Training Program 

380.201 General requirements. 
380.203 LCV Doubles. 
380.205 LCV Triples. 

Subpart C—LCV Driver-Instructor Requirements 

380.301 General requirements. 

380.303 Substitute for instructor requirements. 
380.305 Employer responsibilities. 

Subpart D—Driver-Training Certification 

380.401 Certification document. 

Subpart E—Entry-Level Driver Training Requirements 

380.501 Applicability. 

380.502 _ Definitions. 
380.503 — Entry-level driver training requirements. 
380.505 = Proof of training. 
380.507 —_ Driver responsibilities. 

380.509 Employer responsibilities. 

380.511 Employer recordkeeping responsibilities. 
380.513 Required information on the training certificate. 

Appendix to Part 380—LCV Driver Training Programs, Required 
Knowledge and Skills 

Authority: 49 U.S.C. 31133, 31136, 31307, and 31502; sec. 
4007(a) and (b) of Pub. L. 102—240 (105 Stat. 2151-2152): and 
49 CFR 1.87. 

Subpart A—Longer Combination 
Vehicle (LCV) Driver-Training and 

Driver-Instructor 

Requirements—General 

§380.101 Purpose and scope. 

(a) Purpose. The purpose of this part is to establish 
minimum requirements for operators of longer combi- 
nation vehicles (LCVs) and LCV driver-instructors. 

(b) Scope. This part establishes: 
(1) Minimum training requirements for operators of 

LCVs; 
(2) Minimum qualification requirements for LCV 

driver-instructors; and 
(3) Procedures for determining compliance with this 

part by operators, instructors, training institutions, and 

employers. 

[69 FR 16732, Mar. 30, 2004] 

§380.103 Applicability. 

The rules in this part apply to all operators of LCVs in 

interstate commerce, employers of such persons, and 

LCV driver-instructors. 

§380.107 

[69 FR 16732, Mar. 30, 2004] 

§380.105 Definitions. 

(a) The definitions in part 383 of this subchapter 
apply to this part, except where otherwise specifically 
noted. 

(b) As used in this part: 
Classroom instructor means a qualified LCV 

driver-instructor who provides knowledge instruction 
that does not involve the actual operation of a longer 
combination vehicle or its components. Instruction may 
take place in a parking lot, garage, or any other facility 
suitable for instruction. 

Longer combination vehicle (LCV) means any 

combination of a truck-tractor and two or more trailers 
or semi-trailers, which operate on the National System 
of Interstate and Defense Highways with a gross vehicle 
weight (GVW) greater than 36,288 kilograms (80,000 
pounds). 

LCV Double means an LCV consisting of a truck- 
tractor in combination with two trailers and/or semi- 
trailers. 
LCV Triple means an LCV consisting of a truck- 

tractor in combination with three trailers and/or semi- 
trailers. 

Qualified LCV driver-instructor means an in- 
structor meeting the requirements contained in subpart 
C of this part. There are two types of qualified LCV 
driver-instructors: (1) classroom instructor and (2) skills 
instructor. 

Skills instructor means a qualified LCV driver- 
instructor who provides behind-the-wheel instruction 
involving the actual operation of a longer combination 
vehicle or its components outside a classroom. 
Training institution means any technical or voca- 

tional school accredited by an accrediting institution 
recognized by the U.S. Department of Education. A 
motor carrier’s training program for its drivers or an 
entity that exclusively offers services to a single motor 
carrier is not a training institution. 

[69 FR 16732, Mar. 30, 2004] 

§380.107 General requirements. 

(a) Except as provided in §380.111, a driver who 

wishes to operate an LCV shall first take and success- 
fully complete an LCV driver-training program that 
provides the knowledge and skills necessary to operate 
an LCV. The specific types of knowledge and skills that 
a training program shall include are outlined in the 
appendix to this part. 

(b) Before a person receives training: 
(1) That person shall present evidence to the LCV 

driver-instructor showing that he/she meets the general 
requirements set forth in subpart B of this part for the 
specific type of LCV training to be taken. 

(2) The LCV driver-instructor shall verify that each 
trainee applicant meets the general requirements for 
the specific type of LCV training to be taken. 

(c) Upon successful completion of the training require- 
ment, the driver-student shall be issued an LCV Driver 

Training Certificate by a certifying official of the train- 
ing entity in accordance with the requirements specified 

in subpart D of this part. 

oe 



§380.109 

[69 FR 16732, Mar. 30, 2004] 

§380.109 Driver testing. 

(a) Testing methods. The driver-student must pass 

knowledge and skills tests in accordance with the fol- 

lowing requirements, to determine whether a driver- 
student has successfully completed an LCV driver- 
training program as specified in subpart B of this part. 
The written knowledge test may be administered by any 
qualified driver-instructor. The skills tests, based on 
actual operation of an LCV, must be administered by a 

qualified LCV skills instructor. 
(1) All tests shall be constructed to determine if the 

driver-student possesses the required knowledge and 
skills set forth in the appendix to this part for the 
specific type of LCV training program being taught. 

(2) Instructors shall develop their own tests for the 
specific type of LCV-training program being taught, but 
those tests must be at least as stringent as the require- 
ments set forth in paragraph (b) of this section. 

(3) LCV driver-instructors shall establish specific 
methods for scoring the knowledge and skills tests. 

(4) Passing scores must meet the requirements of 
paragraph (b) of this section. 

(5) Knowledge and skills tests shall be based upon the 
information taught in the LCV training programs as set 
forth in the appendix to this part. 

(6) Each knowledge test shall address the training 
provided during both theoretical and behind-the-wheel 
instruction, and include at least one question from each 
of the units listed in the table to the appendix to this 
part, for the specific type of LCV training program being 
taught. 

(7) Each skills test shall include all the maneuvers 
and operations practiced during the Proficiency Devel- 
opment unit of instruction (behind-the-wheel instruc- 
tion), as described in the appendix to this part, for the 
specific type of LCV training program being taught. 

(b) Proficiency determinations. The driver- 
student must meet the following conditions to be certi- 
fied as an LCV driver: 

(1) Answer correctly at least 80 percent of the ques- 
tions on each knowledge test; and 

(2) Demonstrate that he/she can successfully perform 
all of the skills addressed in paragraph (a)(7) of this 
section. 

(c) Automatic test failure. Failure to obey traffic 
laws or involvement in a preventable crash during the 
skills portion of the test will result in automatic failure. 
Automatic test failure determinations are made at the 
sole discretion of the qualified LCV driver-instructor. 

(d) Guidance for testing methods and profi- 
ciency determinations. Motor carriers should refer to 
the Examiner’s Manual for Commercial Driver’s Li- 
cense Tests for help in developing testing methods and 
making proficiency determinations. You may obtain a 
copy of this document by contacting the American As- 
sociation of Motor Vehicle Administrators (AAMVA), 
a Boulevard, Suite 400, Arlington, Virginia 

[69 FR 16733, Mar. 30, 2004] - 

§380.111 Substitute for driver training. 

(a) Grandfather clause. The LCV driver-training 

requirements specified in subpart B of this part do not 

apply to an individual who meets the conditions set 

forth in paragraphs (b), (c), and (d) of this section. A 

motor carrier must ensure that an individual claiming 

eligibility to operate an LCV on the basis of this section 

meets these conditions before allowing him/her to oper- 

ate an LCV. 
(b) An individual must certify that, during the 2-year 

period immediately preceding the date of application for 

a Certificate of Grandfathering, he/she had: 
(1) A valid Class A CDL with a “double/triple trailers” 

endorsement; 
(2) No more than one driver’s license; 
(3) No suspension, revocation, or cancellation of his/ 

her CDL; 
(4) No convictions for a major offense while operating 

a CMV as defined in §383.51(b) of this subchapter; 
(5) No convictions for a railroad-highway grade cross- 

ing offense while operating a CMV as defined in §383. 
51(d) of this subchapter; 

(6) No convictions for violating an out-of-service order 
as defined in §383.51(e) of this subchapter; 

(7) No more than one conviction for a serious traffic 
violation, as defined in §383.5 of this subchapter, while 

operating a CMV; and 
(8) No convictions for a violation of State or local law 

relating to motor vehicle traffic control arising in con- 
nection with any traffic crash while operating a CMV. 

(c) An individual must certify and provide evidence 
that he/she: 

(1) Is regularly employed in a job requiring the op- 
eration of a CMV that requires a CDL with a double/ 
triple trailers endorsement; and 

(2) Has operated, during the 2 years immediately 
preceding the date of application for a Certificate of 
Grandfathering, vehicles representative of the type of 
LCV that he/she seeks to continue operating. 

(d) A motor carrier must issue a Certificate of 
Grandfathering to a person who meets the require- 
ments of this section and must maintain a copy of the 
certificate in the individual’s Driver Qualification file. 

Longer Combination Vehicle (LCV) Driver-Training Certificate of Grandfathering 

Poerity that has presented evidence of 
| meeting the prerequisites set forth in the Federal Motor Carrier Safety Regulations | 
(49 CFR § 380.141) for the substitute for LCV driver training and is qualified to operate the 
LCVs indicated betow: | 

o G LCV Doubles 

oO 6 LCV Triples 

YES NO | 

| 
secret ctemteremnsnameriscteenas sins atest sheen ussnsernytesntaaemensnsnaasissenmemane 

DRIVER NAME (First name, Mi, Last name) 

| SIGNATURE OF MOTOR CARRIER OFFICIAL | DATE ISSUED 
= W iciaengiatlinca atin iaeiiaiaainibaese . a | 

(e) An applicant may be grandfathered under this 
section only during the year following June 1, 2004. 
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[69 FR 16733, Mar. 30, 2004] 

§380.113 Employer responsibilities. 
(a) No motor carrier shall: 
(1) Allow, require, permit or authorize an individual to 

operate an LCV unless he/she meets the requirements 
in §§380.203 or 380.205 and has been issued the LCV 
driver-training certificate described in §$380.401. This 
provision does not apply to individuals who are eligible 
for the substitute for driver training provision in §380. 
1? 

(2) Allow, require, permit, or authorize an individual 
to operate an LCV which the LCV driver-training cer- 
tificate, CDL, and CDL endorsement(s) do not authorize 
the driver to operate. This provision applies to individu- 
als employed by or under contract to the motor carrier. 

(b) A motor carrier that employs or has under contract 
LCV drivers shall provide evidence of the certifications 
required by §380.401 or §380.111 of this part when 
requested by an authorized FMCSA, State, or local 
official in the course of a compliance review. 

[69 FR 16734, Mar. 30, 2004] 

Subpart B—LCV Driver-Training 
Program 

§380.201 General requirements. 

(a) The LCV Driver-Training Program that is de- 
scribed in the appendix to this part requires training 
using an LCV Double or LCV Triple and must include 
the following general categories of instruction: 

(1) Orientation; 
(2) Basic operation; 
(3) Safe operating practices; 
(4) Advanced operations; and 
(5) Non driving activities. 
(b) The LCV Driver-Training Program must include 

the minimum topics of training set forth in the appendix 
to this part and behind-the-wheel instruction that is 
designed to provide an opportunity to develop the skills 
outlined under the Proficiency Development unit of the 
training program. 

[69 FR 16734, Mar. 30, 2004] 

§380.203 LCV Doubles. 

(a) To qualify for the training necessary to operate an 

LCV Double, a driver-student shall, during the 6 

months immediately preceding application for training, 

have: 
(1) A valid Class A CDL with a double/triple trailer 

endorsement; 

(2) Driving experience in a Group A vehicle as de- 

scribed in §383.91 of this subchapter. Evidence of driv- 

ing experience shall be an employer’s written statement 

that the driver has, for at least 6 months immediately 

preceding application, operated a Group A vehicle while 

under his/her employ; 
(3) No more than one driver’s license; 

(4) No suspension, revocation, or cancellation of his/ 

her CDL; 

§380.205 

(5) No convictions for a major offense, as defined in 
§383.51(b) of this subchapter, while operating a CMV; 

(6) No convictions for a railroad-highway grade cross- 
ing offense, as defined in §383.51(d) of this subchapter, 
while operating a CMV; 

(7) No convictions for violating an out-of-service order 
as defined in §383.51(e) of this subchapter; 

(8) No more than one conviction for a serious traffic 
violation, as defined in §383.5 of this subchapter, while 

operating a CMV; and 

(9) No convictions for a violation of State or local law 
relating to motor vehicle traffic control arising in con- 
nection with any traffic crash while operating a CMV. 

(b) Driver-students meeting the preliminary require- 
ments in paragraph (a) of this section shall successfully 
complete a training program that meets the minimum 
unit requirements for LCV Doubles as set forth in the 
appendix to this part. 

(c) Driver-students who successfully complete the 
Driver Training Program for LCV Doubles shall be is- 
sued a certificate, in accordance with subpart D of this 
part, indicating the driver is qualified to operate an LCV 
Double. 

[69 FR 16734, Mar. 30, 2004] 

§380.205 LCV Triples. 

(a) To qualify for the training necessary to operate an 
LCV Triple, a driver-student shall, during the 6 months 
immediately preceding application for training, have: 

(1) A valid Class A CDL with a double/triple trailer 
endorsement; 

(2) Experience operating the vehicle listed under 
paragraph (a)(2)(i) or (a)(2)(ii) of this section. Evidence 
of driving experience shall be an employer’s written 
statement that the driver has, during the 6 months 
immediately preceding application, operated the appli- 
cable vehicle(s): 

(i) Group A truck-tractor/semi-trailer combination as 
described in §383.91 of this subchapter; or 

(ii) Group A truck-tractor/semi-trailer/trailer combi- 
nation that operates at a gross vehicle weight of 80,000 
pounds or less; 

(3) No more than one driver’s license; 
(4) No suspension, revocation, or cancellation of his/ 

her CDL; 
(5) No convictions for a major offense, as defined in 

§383.51(b) of this subchapter, while operating a CMV; 
(6) No convictions for a railroad-highway grade cross- 

ing offense, as defined in §383.51(d) of this subchapter, 
while operating a CMV; 

(7) No convictions for violating an out-of-service order, 
as defined in §383.51(e) of this subchapter; 

(8) No more than one conviction for a serious traffic 

violation, as defined in §383.5 of this subchapter, while 
operating a CMV; and 

(9) No convictions for a violation of State or local law 
relating to motor vehicle traffic control arising in con- 
nection with any traffic crash, while operating a CMV. 

(b) Driver-students meeting the preliminary require- 
ments in paragraph (a) of this section shall successfully 
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§380.301 

complete a training program that meets the minimum 
unit requirements for LCV Triples as set forth in the 

appendix to this part. 
(c) Driver-students who successfully complete the 

Driver Training Program for LCV Triples shall be issued 
a certificate, in accordance with subpart D of this part, 
indicating the driver is qualified to operate an LCV 

Triple. 

[69 FR 16735, Mar. 30, 2004] 

Subpart C—LCV Driver-Instructor 
Requirements 

§380.301 General requirements. 

There are two types of LCV driver-instructors: Class- 
room instructors and Skills instructors. Except as pro- 
vided in §380.303, you must meet the conditions under 
paragraph (a) or paragraph (b) of this section to qualify 
as an LCV driver-instructor. 

(a) Classroom instructor. To qualify as an LCV 
Classroom instructor, a person shall: 

(1) Have audited the driver-training course that he/ 
she intends to instruct. 

(2) If employed by a training institution, meet all 
State requirements for a vocational instructor. 

(b) Skills instructor. To qualify as an LCV skills 
instructor, a person shall: 

(1) Provide evidence of successful completion of the 
Driver-Training Program requirements, as set forth in 
subpart B of this part, when requested by employers 
and/or an authorized FMCSA, State, or local official in 
the course of a compliance review. The Driver-Training 
Program must be for the operation of CMVs represen- 
tative of the subject matter that he/she will teach. 

(2) If employed by a training institution, meet all 
State requirements for a vocational instructor; 

(3) Possess a valid Class A CDL with all endorsements 
necessary to operate the CMVs applicable to the subject 
matter being taught (LCV Doubles and/or LCV Triples, 
including any specialized variation thereof, such as a 
tank vehicle, that requires an additional endorsement); 
and 

(4) Have at least 2 years’ CMV driving experience in 
a vehicle representative of the type of driver training to 
be provided (LCV Doubles or LCV Triples). 

[69 FR 16735, Mar. 30, 2004] 

§380.303 Substitute for instructor requirements. 

(a) Classroom instructor. The requirements speci- 
fied under §380.301(a) of this part for a qualified LCV 
driver-instructor are waived for a classroom instructor- 
candidate who has 2 years of recent satisfactory expe- 
rience teaching the classroom portion of a program 
similar in content to that set forth in the appendix to 
this part. 

(b) Skills instructor. The requirements specified 
under §380.301(b) of this part for a qualified LCV 
driver-instructor are waived for a skills instructor- 
candidate who: 

(1) Meets the conditions of §380.111(b); 

(2) Has CMV driving experience during the previous 

2 years in a vehicle representative of the type of LCV 

that is the subject of the training course to be provided; 

(3) Has experience during the previous 2 years in 

teaching the operation of the type of LCV that is the 

subject of the training course to be provided; and 

(4) If employed by a training institution, meets all 

State requirements for a vocational instructor. 

[69 FR 16735, Mar. 30, 2004] 

§380.305 Employer responsibilities. 

(a) No motor carrier shall: (1) Knowingly allow, re- 
quire, permit or authorize a driver-instructor in its 
employ, or under contract to the motor carrier, to pro- 
vide LCV driver training unless such person is a quali- 
fied LCV driver-instructor under the requirements of 
this subpart; or 

(2) Contract with a training institution to provide 
LCV driver training unless the institution: 

(i) Uses instructors who are qualified LCV driver- 
instructors under the requirements of this subpart; 

(ii) Is accredited by an accrediting institution recog- 
nized by the U.S. Department of Education; 

(iii) Is in compliance with all applicable State training 
school requirements; and 

(iv) Identifies drivers certified under §380.401 of this 

part, when requested by employers and/or an autho- 
rized FMCSA, State, or local official in the course of a 
compliance review. 

(b) A motor carrier that employs or has under contract 
qualified LCV driver-instructors shall provide evidence 
of the certifications required by §380.301 or §380.303 of 

this part, when requested by an authorized FMCSA, 
State, or local official in the course of a compliance 
review. 

[69 FR 16735, Mar. 30, 2004] 

Subpart D—Driver-Training 
Certification 

§380.401 Certification document. 

(a) A student who successfully completes LCV driver 
training shall be issued a Driver-Training Certificate 
that is substantially in accordance with the following 
form. 
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Longer Combination Vehicie (LCV) Driver-training Cerificate 
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Meetiig ite taining prerequisites set forth in the Federal Motor Carrier Safety Regulations 

YES NO 
Oo oO LCV Doubles 

Date Training Completed 

Oo LCV Triples 

Date Training Completed 

| certify that the indicated LCV Driver-Training course(s) was provided by a qualified LCV 
| Srver-instuctor a6 defined under 49 CFR § 380,105 and meets) the minimum 
| urements sat forth in 49 CFR part 380, subparts A and B i 
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(b) An LCV driver must provide a copy of the Driver- 
Training Certificate to his/her employer to be filed in the 
Driver Qualification File. 

[69 FR 16735, Mar. 30, 2004] 

Subpart E—Entry-Level Driver 
Training Requirements 

§380.501 Applicability. 

All entry-level drivers who drive in interstate com- 
merce and are subject to the CDL requirements of part 
383 of this chapter must comply with the rules of this 
subpart, except drivers who are subject to the jurisdic- 
tion of the Federal Transit Administration or who are 
otherwise exempt under §390.3(f) of this subchapter. 

§380.502 Definitions. 

(a) The definitions in part 383 of this chapter apply to 
this part, except where otherwise specifically noted. 

(b) As used in this subpart: 
Entry-level driver is a driver with less than one 

year of experience operating a CMV with a CDL in 
interstate commerce. 

Entry-level driver training is training the CDL 
driver receives in driver qualification requirements, 
hours of service of drivers, driver wellness, and 
whistleblower protection as appropriate to the entry- 

level driver’s current position in addition to passing the 

CDL test. 

[78 FR 58479, Sept. 24, 2013] 

§380.503 Entry-level driver training 

requirements. 

Entry-level driver training must include instruction 

addressing the following four areas: 

(a) Driver qualification requirements. The Fed- 

eral rules on medical certification, medical examination 

procedures, general qualifications, responsibilities, and 

disqualifications based on various offenses, orders, and 

loss of driving privileges (part 391, subparts B and E of 

this subchapter). 

§380.513 

(b) Hours of service of drivers. The limitations on 
driving hours, the requirement to be off-duty for certain 
periods of time, record of duty status preparation, and 
exceptions (part 395 of this subchapter). Fatigue coun- 
termeasures as a means to avoid crashes. 

(c) Driver wellness. Basic health maintenance in- 
cluding diet and exercise. The importance of avoiding 
excessive use of alcohol. 

(d) Whistleblower protection. The right of an em- 
ployee to question the safety practices of an employer 
without the employee’s risk of losing a job or being 
subject to reprisals simply for stating a safety concern 
(29 CFR part 1978). 

§380.505 Proof of training. 

An employer who uses an entry-level driver must 
ensure the driver has received a training certificate 
containing all the information contained in §380.513 

from the training provider. 

§380.507 Driver responsibilities. 

Each entry-level driver must receive training re- 
quired by §380.503. 

§380.509 Employer responsibilities. 

(a) Each employer must ensure each entry-level 
driver who first began operating a CMV requiring a 
CDL in interstate commerce after July 20, 2003, re- 
ceives training required by §380.503. 

(b) Each employer must place a copy of the driver’s 
training certificate in the driver’s personnel or qualifi- 
cation file. 

(c) All records required by this subpart shall be main- 
tained as required by §390.31 of this subchapter and 
shall be made available for inspection at the employer’s 
principal place of business within two business days 
after a request has been made by an authorized repre- 
sentative of the Federal Motor Carrier Safety 
Administration. 

§380.511 Employer recordkeeping 
responsibilities 

The employer must keep the records specified in §380. 
505 for as long as the employer employs the driver and 
for one year thereafter. 

§380.513 Required information on the training 
certificate. 

The training provider must provide a training certifi- 
cate or diploma to the entry-level driver. If an employer 
is the training provider, the employer must provide a 
training certificate or diploma to the entry-level driver. 
The certificate or diploma must contain the following 
seven items of information: 

(a) Date of certificate issuance. 
(b) Name of training provider. 
(c) Mailing address of training provider. 
(d) Name of driver. 
(e) Astatement that the driver has completed training 

in driver qualification requirements, hours of service of 
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drivers, driver wellness, and whistleblower protection 

requirements substantially in accordance with the fol- 

lowing sentence: 
I certify ________ has completed training require- 

ments set forth in the Federal Motor Carrier Safety 
Regulations for entry-level driver training in accor- 
dance with 49 CFR 380.503. 

(f) The printed name of the person attesting that the 
driver has received the required training. 

(g) The signature of the person attesting that the 
driver has received the required training. 

[69 FR 29404, May 21, 2004; 78 FR 58479, Sept. 24, 2013] 

Appendix to Part 380—LCV Driver 
Training Programs, Required 

Knowledge and Skills 
The following table lists topics of instruction required for 

drivers of longer combination vehicles pursuant to 49 CFR part 
380, subpart B. The training courses for operators of LCV 
Doubles and LCV Triples must be distinct and tailored to 
address their unique operating and handling characteristics. 
Each course must include the minimum topics of instruction, 

including behind-the-wheel training designed to provide an 
opportunity to develop the skills outlined under the Proficiency 
Development unit of the training program. Only a skills in- 
structor may administer behind-the-wheel training involving 
the operation of an LCV or one of its components. A classroom 
instructor may administer only instruction that does not in- 
volve the operation of an LCV or one of its components. 

Table to the Appendix—Course topics for LCV 
drivers 

Section 1: Orientation 

te LCVs in Trucking 

1.2 Regulatory Factors 

iets! Driver Qualifications 

1.4 Vehicle Configuration Factors 

Section 2: Basic Operation 

2.1 Coupling and Uncoupling 

2.2 Basic Control and Handling 

2.3 Basic Maneuvers 

2.4 Turning, Steering and Tracking 

2.5 Proficiency Development 

Section 3: Safe Operating Practices 

3.1 Interacting with Traffic 

3.2 Speed and Space Management 

3.3 Night Operations 

3.4 Extreme Driving Conditions 

3.5 Security Issues 

3.6 Proficiency Development 

Section 4: Advanced Operations 

41 Hazard Perception 

4.2 Hazardous Situations 

4.3 Maintenance and Troubleshooting 

Section 5: Non-Driving Activities 

Routes and Trip Planning 

Cargo and Weight Considerations 

S| 

Section 1—Orientation 

The units in this section must provide an orientation to the 

training curriculum and must cover the role LCVs play within 

the motor carrier industry, the factors that affect their opera- 

tions, and the role that drivers play in the safe operation of 

LCVs. 
Unit 1.1—LCVs in Trucking. This unit must provide an 

introduction to the emergence of LCVs in trucking and must 

serve as an orientation to the course content. Emphasis must 

be placed upon the role the driver plays in transportation. 
Unit 1.2—Regulatory factors. This unit must provide in- 

struction addressing the Federal, State, and local governmen- 

tal bodies that propose, enact, and implement the laws, rules, 
and regulations that affect the trucking industry. Emphasis 
must be placed on those regulatory factors that affect LCVs, 
including 23 CFR 658.23 and Appendix C to part 658. 

Unit 1.3—Driver qualifications. This unit must provide 
classroom instruction addressing the Federal and State laws, 

rules, and regulations that define LCV driver qualifications. It 
also must include a discussion on medical examinations, drug 
and alcohol tests, certification, and basic health and wellness 
issues. Emphasis must be placed upon topics essential to physi- 
cal and mental health maintenance, including (1) diet, (2) 
exercise, (3) avoidance of alcohol and drug abuse, and caution 
in the use of prescription and nonprescription drugs, (4) the 
adverse effects of driver fatigue, and (5) effective fatigue 
countermeasures. Driver-trainees who have successfully com- 
pleted the Entry-level training segments at §380.503(a) and (c) 
are considered to have satisfied the requirements of Unit 1.3. 

Unit 1.4—Vehicle configuration factors. This unit must pro- 
vide classroom instruction addressing the key vehicle compo- 
nents used in the configuration of longer combination vehicles. 
It also must familiarize the driver-trainee with various vehicle 
combinations, as well as provide instruction about unique 
characteristics and factors associated with LCV configurations. 
Section 2—Basic Operation 

The units in this section must cover the interaction between 
the driver and the vehicle. They must teach driver-trainees 
how to couple and uncouple LCVs, ensure the vehicles are in 
proper operating condition, and control the motion of LCVs 
under various road and traffic conditions. 

During the driving exercises at off-highway locations re- 
quired by this section, the driver-trainee must first familiarize 
himself/herself with basic operating characteristics of an LCV. 
Utilizing an LCV, students must be able to perform the skills 
learned in each unit to a level of proficiency required to permit 
safe transition to on-street driving. 

Unit 2.1—Coupling and uncoupling. This unit must provide 
instruction addressing the procedures for coupling and uncou- 
pling LCVs. While vehicle coupling and uncoupling procedures 
are common to all truck-tractor/semi-trailer operations, some 
factors are peculiar to LCVs. Emphasis must be placed upon 
pre-planning and safe operating procedures. 

Unit 2.2—Basic control and handling. This unit must pro- 
vide an introduction to basic vehicular control and handling as 
it apphes to LCVs. This must include instruction addressing 
brake performance, handling characteristics and factors affect- 
ing LCV stability while braking, turning, and cornering. Em- 
phasis must be placed upon safe operating procedures. 

Unit 2.3—Basic maneuvers. This unit must provide instruc- 
tion addressing the basic vehicular maneuvers that will be 
encountered by LCV drivers. This must include instruction 
relative to backing, lane positioning and path selection, merg- 
ing situations, and parking LCVs. Emphasis must be placed 

—200— 



upon safe operating procedures as they apply to brake perfor- 
mance and directional stability while accelerating, braking, 
merging, cornering, turning, and parking. 

Unit 2.4—Turning, steering, and tracking. This unit must 
provide instruction addressing turning situations, steering ma- 
neuvers, and the tracking of LCV trailers. This must include 
instruction related to trailer sway and off-tracking. Emphasis 
must be placed on maintaining directional stability. 

Unit 2.5—Proficiency development: basic operations. The 
purpose of this unit is to enable driver-students to gain the 
proficiency in basic operation needed to safely undertake on- 
street instruction in the Safe Operations Practices section of 
the curriculum. 

The activities of this unit must consist of driving exercises 
that provide practice for the development of basic control skills 
and mastery of basic maneuvers. Driver-students practice 
skills and maneuvers learned in the Basic Control and Han- 
dling; Basic Maneuvers; and Turning, Steering and Tracking 
units. A series of basic exercises is practiced at off-highway 
locations until students develop sufficient proficiency for tran- 
sition to on-street driving. 

Once the driver-student’s skills have been measured and 
found adequate, the driver-student must be allowed to move to 
on-the-street driving. 

Nearly all activity in this unit will take place on the driving 
range or on streets or roads that have low-density traffic 
conditions. 
Section 3—Safe Operating Practices 

The units in this section must cover the interaction between 
student drivers, the vehicle, and the traffic environment. They 
must teach driver-students how to apply their basic operating 
skills in a way that ensures their safety and that of other road 
users under various road, weather, and traffic conditions. 

Unit 3.1—Interacting with traffic. This unit must provide 
instruction addressing the principles of visual search, commu- 
nication, and sharing the road with other traffic. Emphasis 
must be placed upon visual search, mirror usage, signaling 
and/or positioning the vehicle to communicate, and under- 
standing the special situations encountered by LCV drivers in 
various traffic situations. 

Unit 3.2—Speed and space management. This unit must 
provide instruction addressing the principles of speed and 
space management. Emphasis must be placed upon maintain- 
ing safe vehicular speed and appropriate space surrounding 
the vehicle under various traffic and road conditions. Particu- 
lar attention must be placed upon understanding the special 
situations encountered by LCVs in various traffic situations. 

Unit 3.3—WNight operations. This unit must provide instruc- 
tion addressing the principles of Night Operations. Emphasis 
must be placed upon the factors affecting operation of LCVs at 
night. Night driving presents specific factors that require spe- 
cial attention on the part of the driver. Changes in vehicle 
safety inspection, vision, communications, speed management, 

and space management are needed to deal with the special 

problems night driving presents. 
Unit 3.4—Extreme driving conditions. This unit must pro- 

vide instruction addressing the driving of LCVs under extreme 

driving conditions. Emphasis must be placed upon the factors 

affecting the operation of LCVs in cold, hot, and inclement 

weather and in the mountains and desert. Changes in basic 

driving habits are needed to deal with the specific problems 

presented by these extreme driving conditions. 

Unit 3.5—Security issues. This unit must include a discus- 

sion of security requirements imposed by the Department of 

Homeland Security, Transportation Security Administration; 

the U.S. Department of Transportation, Pipeline and Hazard- 

ous Materials Safety Administration; and any other State or 

Federal agency with responsibility for highway or motor car- 

rier security. 

Unit 3.6—Proficiency development. This unit must provide 

driver-students an opportunity to refine, within the on-street 
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traffic environment, their vehicle handling skills learned in the 
first three sections. Driver-student performance progress must 
be closely monitored to determine when the level of proficiency 
required for carrying out the basic traffic maneuvers of stop- 
ping, turning, merging, straight driving, curves, lane changing, 
passing, driving on hills, driving through traffic restrictions, 
and parking has been attained. The driver-student must also 
be assessed for regulatory compliance with all traffic laws. 

Nearly all activity in this unit will take place on public 
roadways in a full range of traffic environments applicable to 
this vehicle configuration. This must include urban and rural 
uncontrolled roadways, expressways or freeways, under light, 

moderate, and heavy traffic conditions. There must be a brief 

classroom session to familiarize driver-students with the type 
of on-street maneuvers they will perform and how their per- 
formance will be rated. 

The instructor must assess the level of skill development of 
the driver-student and must increase in difficulty, based upon 
the level of skill attained, the types of maneuvers, roadways 
and traffic conditions to which the driver-student is exposed. 
Section 4—Advanced Operations 

The units in this section must introduce higher level skills 
that can be acquired only after the more fundamental skills 
and knowledge taught in sections two and three have been 
mastered. They must teach the perceptual skills necessary to 
recognize potential hazards, and must demonstrate the proce- 
dures needed to handle an LCV when faced with a hazard. 

The Maintenance and Trouble-shooting Unit must provide 
instruction that addresses how to keep the vehicle in safe and 
efficient operating condition. The purpose of this unit is to 
teach the correct way to perform simple maintenance tasks, 
and how to troubleshoot and report those vehicle discrepancies 
or deficiencies that must be repaired by a qualified mechanic. 

Unit 4.1—Hazard perception. This unit must provide in- 
struction addressing the principles of recognizing hazards in 
sufficient time to reduce the severity of the hazard and neu- 
tralize a possible emergency situation. While hazards are pres- 
ent in all motor vehicle traffic operations, some are peculiar to 
LCV operations. Emphasis must be placed upon hazard recog- 
nition, visual search, and response to possible emergency- 
producing situations encountered by LCV drivers in various 
traffic situations. 

Unit 4.2—Hazardous situations. This unit must address 
dealing with specific procedures appropriate for LCV 
emergencies. These must include evasive steering, emergency 
braking, off-road recovery, brake failures, tire blowouts, rear- 
ward amplification, hydroplaning, skidding, jackknifing and 
the rollover phenomenon. The discussion must include a re- 
view of unsafe acts and the role they play in producing haz- 
ardous situations. 

Unit 4.3—Maintenance and trouble-shooting. This unit must 
introduce driver-students to the basic servicing and checking 
procedures for the various vehicle components and provide 
knowledge of conducting preventive maintenance functions, 
making simple emergency repairs, and diagnosing and report- 
ing vehicle malfunctions. 
Section 5—Non-Driving Activities 

The units in this section must cover activities that are not 
directly related to the vehicle itself but must be performed by 
an LCV driver. The units in this section must ensure these 
activities are performed in a manner that ensures the safety of 
the driver, vehicle, cargo, and other road users. 

Unit 5.1—Routes and trip planning. This unit must address 
the importance of and requirements for planning routes and 
trips. This must include classroom discussion of Federal and 

State requirements for a number of topics including permits, 

vehicle size and weight limitations, designated highways, local 

access, the reasonable access rule, staging areas, and access 

zones. 
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Unit 5.2—Cargo and weight considerations. This unit must 
address the importance of proper cargo documentation, load- 
ing, securing and unloading cargo, weight distribution, load 
sequencing and trailer placement. Emphasis must be placed on 
the importance of axle weight distribution, as well as on trailer 
placement and its effect on vehicle handling. 

[69 FR 16736, Mar. 30, 2004; 78 FR 58479, Sept. 24, 2013] 
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PART 381—WAIVERS, 
EXEMPTIONS, AND PILOT 

PROGRAMS 
Subpart A—General 

Sec. 

381.100 What is the purpose of this part? 
381.105 Hage is required to comply with the rules in this 

part? 
381.110 What definitions are applicable to this part? 

Subpart B—Procedures for Requesting Waivers 
381.200 What is a waiver? 
381.205 How do | determine when | may request a waiver? 
381.210 How do | request a waiver? 
381.215 What will the FMCSA do after the agency receives 

my request for a waiver? 
381.220 How long will it take the agency to respond to my 

request for a waiver? 
381.225 Who should | contact if | have questions about the 

information | am required to submit to the FMCSA 
or about the status of my request for a waiver? 

Subpart C—Procedures for Applying for Exemptions 

381.300 What is an exemption? 

381.305 | How do | determine when | may apply for an ex- 
emption? 

381.310 | How do | apply for an exemption? 

381.315 | What will the FMCSA do after the agency receives 
my application for an exemption? 

381.320 How long will it take the agency to respond to my 
application for an exemption? 

381.325 | Who should | contact if | have questions about the 
information | am required to submit to the FMCSA 
or see the status of my application for an exemp- 
tion? 

381.330 What am | required to do if the FMCSA grants my 
application for an exemption? 

Subpart D—Initiation of Pilot Programs 

381.400 What is a pilot program? 

381.405 | Who determines whether a pilot program should be 
initiated? 

381.410 What may | do if | have an idea or suggestion for a 
pilot program? 

381.415 | Who should | contact if | have questions about the 
information to be included in my suggestion? 

381.420 What will the FMCSA do after the agency receives 
my suggestion for a pilot program? 

Subpart E—Administrative Procedures for Pilot Programs 

381.500 What are the general requirements the agency must 
satisfy in conducting a pilot program? 

381.505 What are the minimum elements required for a pilot 
program? 

381.510 May the FMCSA end a pilot program before its 
scheduled completion date? 

381.515 | May the FMCSA remove approved participants from 

a pilot program? 

381.520 What will the FMCSA do with the results from a pilot 

program? 

Subpart F—Preemption of State Rules 

381.600 Do waivers, exemptions, and pilot programs pre- 
empt State laws and regulations? 

Authority: 49 U.S.C. 31136(e) and 31315; and 49 CFR 1.87. 

SOURCE: 63 FR 67608, Dec. 8, 1998, unless otherwise noted. 

§381.200 

Subpart A—General 

§381.100 What is the purpose of this part? 

This part prescribes the rules and procedures for 
requesting waivers and applying for exemptions from 
those provisions of the Federal Motor Carrier Safety 
Regulations (FMCSRs) which were issued on the au- 
thority of 49 U.S.C. 31136 or chapter 313, and the 
initiation and administration of pilot programs. 

§381.105 Who is required to comply with the 
rules in this part? 

(a) You must comply with the rules in this part if you 
are going to request a waiver or apply for an exemption. 

(b) You should follow the instructions in subpart D of 
this part if you would like to recommend the agency 
initiate a pilot program. 

§381.110 What definitions are applicable to this 
part? 

Commercial motor vehicle means any motor ve- 
hicle that meets the definition of “commercial motor 
vehicle” found at 49 CFR 382.107 concerning controlled 
substances and alcohol use and testing, 49 CFR 383.5 
concerning commercial driver’s license standards, or 49 
CFR 390.5 concerning parts 390 through 399 of the 
FMCSRs. 
Federal Motor Carrier Safety Administrator 

(the Administrator) means the chief executive of the 
Federal Motor Carrier Safety Administration, an 
agency within the Department of Transportation. 
FMCSRs means Federal Motor Carrier Safety Regu- 

lations (49 CFR parts 382 and 383, §§$385.21 and 390.21, 

parts 391 through 393, 395, 396, and 399). 
You means an individual or motor carrier or other 

entity that is, or will be, responsible for the operation of 

a CMV(s). The term includes a motor carrier’s agents, 
officers and representatives as well as employees re- 
sponsible for hiring, supervising, training, assigning, or 
dispatching of drivers and employees concerned with 
the installation, inspection, and maintenance of motor 
vehicle equipment and/or accessories. You also includes 
any interested party who would like to suggest or rec- 
ommend that the FMCSA initiate a pilot program. 

Subpart B—Procedures for 
Requesting Waivers 

§381.200 What is a waiver? 

(a) Awaiver is temporary regulatory relief from one or 

more FMCSR given to a person subject to the regula- 
tions, or a person who intends to engage in an activity 
that would be subject to the regulations. 

(b) A waiver provides the person with relief from the 
regulations for up to three months. 

(c) A waiver is intended for unique, non-emergency 
events and is subject to conditions imposed by the 

Administrator. 
(d) Waivers may only be granted from one or more of 

the requirements contained in the following parts and 

sections of the FMCSRs: 
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(1) Part 382—Controlled Substances and Alcohol Use 

and Testing; 
(2) Part 383—Commercial Driver’s License Stan- 

dards; Requirements and Penalties; 
(3) §390.19—Motor Carrier Identification Report, 
(4) §390.21—Marking of Commercial Motor Vehicles; 

(5) Part 391—Qualifications of Drivers; 
(6) Part 392—Driving of Commercial Motor Vehicles; 
(7) Part 393—Parts and Accessories Necessary for 

Safe Operation; 
(8) Part 395—Hours of Service of Drivers; 
(9) Part 396—Inspection, Repair, and Maintenance 

(except §396.25); and 
(10) Part 399—Step, 

Requirements. 

Handhold and Deck 

§381.205 How do I determine when I may 
request a waiver? 

(a) You may request a waiver if one or more FMCSR 
would prevent you from using or operating CMVs, or 
make it unreasonably difficult to do so, during a unique, 
non-emergency event that will take no more than three 
months to complete. 

(b) Before you decide to request a waiver, you should 
carefully review the regulation to determine whether 
there are any practical alternatives already available 
that would allow your use or operation of CMVs during 
the event. You should also determine whether you need 
a waiver from all of the requirements in one or more 
parts of the regulations, or whether a more limited 
waiver of certain sections within one or more of the 
parts of the regulations would provide an acceptable 
level of regulatory relief. For example, if you need relief 
from one of the recordkeeping requirements concerning 
driver qualifications, you should not request relief from 
all of the requirements of part 391. 

§381.210 How do I request a waiver? 

(a) You must send a written request (for example, a 
typed or handwritten (printed) letter), which includes 
all of the information required by this section, to the 
Administrator, Federal Motor Carrier Safety 
Administraton, 1200 New Jersey Ave., SE., Washingon, 
DC 20590-0001. 

(b) You must identify the person who would be covered 
by the waiver. The application for a waiver must in- 
clude: 

(1) Your name, job title, mailing address, and daytime 
telephone number; 

(2) The name of the individual, motor carrier, or other 
entity that would be responsible for the use or operation 
of CMVs during the unique, non-emergency event; 

(3) Principal place of business for the motor carrier or 
Sad entity (street address, city, State, and zip code); 
an 

(4) The USDOT identification number for the motor 
carrier, if applicable. 

(c) You must provide a written statement that: 
(1) Describes the unique, non-emergency event for 

which the waiver would be used, including the time 
period during which the waiver is needed; 

(2) Identifies the regulation that you believe needs to 

be waived; 

(3) Provides an estimate of the total number of drivers 

and CMVs that would be operated under the terms and 

conditions of the waiver; and 

(4) Explains how you would ensure that you could 

achieve a level of safety that is equivalent to, or greater 

than, the level of safety that would be obtained by 

complying with the regulation. 

[72 FR 55699, Oct. 1, 2007] 

§381.215 What will the FMCSA do after the 
agency receives my request for a waiver? 

(a) The Federal Motor Carrier Safety Administration 

will review your request and make a recommendation to 
the Administrator. The final decision whether to grant 
or deny the application for a waiver will be made by the 

Administrator. 
(b) After a decision is signed by the Administrator, you 

will be sent a copy of the document, which will include 
the terms and conditions for the waiver or the reason for 
denying the application for a waiver. 

§381.220 How long will it take the agency to 
respond to my request for a waiver? 

You should receive a response from the agency within 
60 calendar days from the date the Administrator re- 
ceives your request. However, depending on the com- 
plexity of the issues discussed in your application, and 
the availability of staff to review the material, a final 
decision may take up to 120 days. 

§$381.225 Who should I contact if I have 
questions about the information I am required 
to submit to the FMCSA or about the status of 
my request for a waiver? 

You should contact the Federal Motor Carrier Safety 
Administration, Office of Bus and Truck Standards and 
Operations (MC-PS), 1200 New Jersey Ave., SE., Wash- 
ington, DC 20590-0001. 

[72 FR 55699, Oct. 1, 2007] 

Subpart C—Procedures for Applying 
for Exemptions 

§381.300 What is an exemption? 

(a) An exemption is temporary regulatory relief from 
one or more FMCSR given to a person or class of persons 
subject to the regulations, or who intend to engage in an 
activity that would make them subject to the 
regulations. 

(b) An exemption provides the person or class of per- 
sons with relief from the regulations for up to two years, 
and may be renewed. 

(c) Exemptions may only be granted from one or more 
of the requirements contained in the following parts and 
sections of the FMCSRs: 

(1) Part 382—Controlled Substances and Alcohol Use 
and Testing; 

(2) Part 383—Commercial Driver’s License Stan- 
dards; Requirements and Penalties; 
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(3) Part 391—Qualifications of Drivers; 
(4) Part 392—Driving of Commercial Motor Vehicles; 
(5) Part 393—Parts and Accessories Necessary for 

Safe Operation; 
(6) Part 395—Hours of Service of Drivers; 
(7) Part 396—Inspection, Repair, and Maintenance 

(except for $396.25); and 
(8) Part 399—Step, 

Requirements. 
Handhold and Deck 

§381.305 How do I determine when I may apply 
for an exemption? 

(a) You may apply for an exemption if one or more 
FMCSR prevents you from implementing more efficient 
or effective operations that would maintain a level of 
safety equivalent to, or greater than, the level achieved 
without the exemption. 

(b) Before you decide to apply for an exemption you 
should carefully review the regulation to determine 
whether there are any practical alternatives already 
available that would allow you to conduct your motor 
carrier operations. You should also determine whether 
you need an exemption from all of the requirements in 
one or more parts of the regulations, or whether a more 
limited exemption from certain sections within one or 
more parts of the regulations would provide an accept- 
able level of regulatory relief. For example, if you need 
regulatory relief from one of the recordkeeping require- 
ments concerning driver qualifications, you should not 
request regulatory relief from all of the requirements of 
part 391. 

§381.310 How do I apply for an exemption? 

(a) You must send a written request (for example, a 
typed or handwritten (printed) letter), which includes 
all of the information required by this section, to the 
Administrator, Federal Motor Carrier Safety Adminis- 

tration, 1200 New Jersey Ave., SE., Washington, DC 

20590-0001. 
(b) You must identify the person or class of persons 

who would be covered by the exemption. The application 
for an exemption must include: 

(1) Your name, job title, mailing address, and daytime 
telephone number; 

(2) The name of the individual or motor carrier that 
would be responsible for the use or operation of CMVs; 

(3) Principal place of business for the motor carrier 
(street address, city, State, and zip code); and 

(4) The USDOT identification number for the motor 

carrier. 
(c) You must provide a written statement that: 

(1) Describes the reason the exemption is needed, 

including the time period during which it is needed; 

(2) Identifies the regulation from which you would 

like to be exempted; 

(3) Provides an estimate of the total number of drivers 

and CMVs that would be operated under the terms and 

conditions of the exemption; 

(4) Assesses the safety impacts the exemption may 

have; 

(5) Explains how you would ensure that you could 

achieve a level of safety that is equivalent to, or greater 

§381.320 

than, the level of safety that would be obtained by 
complying with the regulation; and 

(6) Describes the impacts (e.g., inability to test inno- 
vative safety management control systems, etc.) you 
could experience if the exemption is not granted by the 
FMCSA. 

(d) Your application must include a copy of all re- 
search reports, technical papers, and other publications 
and documents you reference. 

[72 FR 55700, Oct. 1, 2007; 78 FR 58479, Sept. 24, 2013] 

§381.315 What will the FMCSA do after the 
agency receives my application for an 
exemption? 

(a) The Federal Motor Carrier Safety Administration 
will review your application and prepare, for the Ad- 
ministrator’s signature, a Federal Register notice re- 
questing public comment on your application for an 
exemption. The notice will give the public an opportu- 
nity to review your request and your safety assessment 
or analysis (required by §381.310) and any other rel- 
evant information known to the agency. 

(b) After a review of the comments received in re- 
sponse to the Federal Register notice described in para- 
graph (a) of this section, the Federal Motor Carrier 
Safety Administration will make a recommendation(s) 
to the Administrator to either to grant or deny the 
exemption. Notice of the Administrator’s decision will 
be published in the Federal Register. 

(c)(1) If the exemption is granted, the notice will 
identify the provisions of the FMCSRs from which you 
will be exempt, the effective period, and all terms and 

conditions of the exemption. 
(2) If the exemption is denied, the notice will explain 

the reason for the denial. 
(d) A copy of your application for an exemption and all 

comments received in response to the Federal Register 
notice will be included in a public docket and be avail- 
able for review by interested parties. 

(1) Interested parties may view the information con- 
tained in the docket by visiting the Department of 
Transportation, Docket Management Facility, 1200 
New Jersey Ave., SE., Washington, DC 20590-0001. All 
information in the exemption docket will be available 
for examination at this address from 10 a.m. to 5 p.m., 
e.t., Monday through Friday, except Federal holidays. 

(2) Internet users can access all information received 
by the Department of Transportation, Docket Manage- 
ment Facility by using the Federal Docket Management 
System using the universal resources locator (URL): 
http://www.regulations.gov. It is available 24 hours 
each day, 365 days each year. Please follow the instruc- 
tions online for more information and help. 

[72 FR 55700, Oct. 1, 2007] 

§381.320 How long will it take the agency to 
respond to my application for an exemption? 

The agency will attempt to issue a final decision 
within 180 days of the date it receives your application. 
However, if you leave out important details or other 
information necessary for the FMCSA to prepare a 

meaningful request for public comments, the agency 
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§381.325 

will attempt to issue a final decision within 180 days of 

the date it receives the additional information. 

§381.325 Who should I contact if I have 
questions about the information I am required 
to submit to the FMCSA or about the status of 
my application for an exemption? 

You should contact the Federal Motor Carrier Safety 
Administration, Office of Bus and Truck Standards and 
Operations (MC-PS), 1200 New Jersey Ave., SE., Wash- 

ington, DC 20590-0001. 

§381.330 What am I required to do if the FMCSA 
grants my application for an exemption? 

(a) You must comply with all the terms and conditions 
of the exemption. 

(b) The FMCSA will immediately revoke your exemp- 

tion if: 
(1) You fail to comply with the terms and conditions of 

the exemption; 
(2) The exemption has resulted in a lower level of 

safety than was maintained before the exemption was 
granted; or 

(3) Continuation of the exemption is determined by 
the FMCSA to be inconsistent with the goals and objec- 
tives of the FMCSRs. 

[72 FR 55700, Oct. 1, 2007] 

Subpart D—Initiation of Pilot 
Programs 

§381.400 What is a pilot program? 

(a) A pilot program is a study in which temporary 
regulatory relief from one or more FMCSR is given to a 
person or class of persons subject to the regulations, or 
a person or class of persons who intend to engage in an 
activity that would be subject to the regulations. 

(b) During a pilot program, the participants would be 
given an exemption from one or more sections or parts 
of the regulations for a period of up to three years. 

(c) A pilot program is intended for use in collecting 
specific data for evaluating alternatives to the regula- 
tions or innovative approaches to safety while ensuring 
that the safety performance goals of the regulations are 
satisfied. 

(d) The number of participants in the pilot program 
must be large enough to ensure statistically valid 
findings. 

(e) Pilot programs must include an oversight plan to 
ensure that participants comply with the terms and 
conditions of participation, and procedures to protect 
the health and safety of study participants and the 
general public. 

(f) Exemptions for pilot programs may be granted only 
from one or more of the requirements contained in the 
following parts and sections of the FMCSRs: 

(1) Part 382—Controlled Substances and Alcohol Use 
and Testing; 

(2) Part 383—Commercial Driver’s License Stan- 
dards; Requirements and Penalties; 

(3) Part 391—Qualifications of Drivers; 

(4) Part 392—Driving of Commercial Motor Vehicles; 

(5) Part 393—Parts and Accessories Necessary for 

Safe Operation; 

(6) Part 395—Hours of Service of Drivers; 

(7) Part 396—Inspection, Repair, and Maintenance 

(except for §396.25); and 

(8) Part 399—Step, 
Requirements. 

Handhold and Deck 

§381.405 Who determines whether a pilot 

program should be initiated? 

(a) Generally, pilot programs are initiated by the 

FMCSA when the agency determines that there may be 

an effective alternative to one or more of the require- 

ments in the FMCSRs, but does not have sufficient 

research data to support the development of a notice of 
proposed rulemaking to change the regulation. 

(b) You may request the FMCSA to initiate a pilot 
program. However, the decision of whether to propose a 
pilot program will be made at the discretion of the 
FMCSA. The FMCSA is not required to publish a notice 
in the Federal Register requesting public comment on 
your ideas or suggestions for pilot programs. 

§381.410 What may I do if I have an idea or 
suggestion for a pilot program? 

(a) You may send a written statement (for example, a 
typed or handwritten (printed) letter) to the Adminis- 
trator, Federal Motor Carrier Safety Administration, 
1200 New Jersey Ave., SE., Washington, DC 20590- 
0001. 

(b) You should identify the persons or class of persons 
who would be covered by the pilot program exemptions. 
Your letter should include: 

(1) Your name, job title, mailing address, and daytime 
telephone number; 

(2) The name of the individuals or motor carrier that 
would be responsible for the use or operation of CMVs 
covered by the pilot program, if there are motor carriers 
that have expressed an interest in participating in the 
program; 

(3) Principal place of business for the motor carrier 
(street address, city, State, and zip code); and 

(4) The USDOT identification number for the motor 
carrier. 

(c) You should provide a written statement that: 
(1) Presents your estimate of the potential benefits to 

the motor carrier industry, the FMCSA, and the general 
public if the pilot program is conducted, and describes 
how you developed your estimate; 

(2) Estimates of the amount of time that would be 
needed to conduct the pilot program (e.g., the time 
needed to complete the collection and analysis of data); 

(3) Identifies the regulation from which the partici- 
pants would need to be exempted; 

(4) Recommends a reasonable number of participants 
necessary to yield statistically valid findings; 

(5) Provides ideas or suggestions for a monitoring 
plan to ensure that participants comply with the terms 
and conditions of participation; 
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(6) Provides ideas or suggestions for a plan to protect 
the health and safety of study participants and the 
general public. 

(7) Assesses the safety impacts the pilot program 
exemption may have; and 

(8) Provides recommendations on how the safety mea- 
sures in the pilot project would be designed to achieve a 
level of safety that is equivalent to, or greater than, the 
level of safety that would be obtained by complying with 
the regulation. 

(d) Your recommendation should include a copy of all 
research reports, technical papers, publications and 
other documents you reference. 

[72 FR 55700, Oct. 1, 2007; 78 FR 58479, Sept. 24, 2013] 

§381.415 Who should I contact if I have 
questions about the information to be 
included in my suggestion? 

You should contact the Federal Motor Carrier Safety 
Administration, Office of Bus and Truck Standards and 
Operations (MC-PS), 1200 New Jersey Ave., SE., Wash- 
ington, DC 20590-0001. 

§381.420 What will the FMCSA do after the 
agency receives my suggestion for a pilot 
program? 

(a) The Federal Motor Carrier Safety Administration 
will review your suggestion for a pilot program and 
make a recommendation to the Administrator. The final 
decision whether to propose the development of a pilot 
program based upon your recommendation will be made 
by the Administrator. 

(b) You will be sent a copy of the Administrator’s 
decision. If the pilot program is approved, the agency 
will follow the administrative procedures contained in 
subpart E of this part. 

[72 FR 55700, Oct. 1, 2007] 

Subpart E—Administrative 
Procedures for Pilot Programs 

§381.500 What are the general requirements the 
agency must satisfy in conducting a pilot 

program? 

(a) The FMCSA may conduct pilot programs to evalu- 

ate alternatives to regulations, or innovative ap- 

proaches, concerning motor carrier, CMV, and driver 

safety. 
(b) Pilot programs may include exemptions from the 

regulations listed in §381.400(f) of this part. 

(c) Pilot programs must, at a minimum, include all of 

the program elements listed in §381.505. 

(d) The FMCSA will publish a detailed description of 

each pilot program, including the exemptions to be con- 

sidered, and provide notice and an opportunity for pub- 

lic comment before the effective date of the pilot 

program. 

[78 FR 60231, Oct. 1, 2013] 

§381.520 

§381.505 What are the minimum elements 
required for a pilot program? 

(a) Safety measures. Before granting exemptions for 
a pilot program, the FMCSA will ensure that the safety 
measures in a pilot program are designed to achieve a 
level of safety that is equivalent to, or greater than, the 
level of safety that would be achieved by complying with 
the regulations. 

(b) Pilot program plan. Before initiating a pilot 
program, the FMCSA will ensure that there is a pilot 
program plan which includes the following elements: 

(1) A scheduled duration of three years or less; 
(2) A specific data collection and safety analysis plan 

that identifies a method of comparing the safety perfor- 
mance for motor carriers, CMVs, and drivers operating 
under the terms and conditions of the pilot program, 
with the safety performance of motor carriers, CMVs, 
and drivers that comply with the regulation; 

(3) A reasonable number of participants necessary to 
yield statistically valid findings; 

(4) A monitoring plan to ensure that participants 
comply with the terms and conditions of participation in 
the pilot program; 

(5) Adequate safeguards to protect the health and 
safety of study participants and the general public; and 

(6) A plan to inform the States and the public about 
the pilot program and to identify approved participants 
to enforcement personnel and the general public. 

§381.510 May the FMCSA end a pilot program 
before its scheduled completion date? 

The FMCSA will immediately terminate a pilot pro- 
gram if there is reason to believe the program is not 
achieving a level of safety that is at least equivalent to 
the level of safety that would be achieved by complying 
with the regulations. 

§381.515 May the FMCSA remove approved 
participants from a pilot program? 

The Administrator will immediately revoke participa- 
tion in a pilot program of a motor carrier, CMV, or driver 
for failure to comply with the terms and conditions of 
the pilot program, or if continued participation is incon- 
sistent with the goals and objectives of the safety 

regulations. 

§381.520 What will the FMCSA do with the 
results from a pilot program? 

At the conclusion of each pilot program, the FMCSA 
will report to Congress the findings and conclusions of 
the program and any recommendations it considers 
appropriate, including suggested amendments to laws 
and regulations that would enhance motor carrier, 
CMV, and driver safety and improve compliance with 

the FMCSRs. 
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§381.600 

Subpart F—Preemption of State 
Rules 

§381.600 Do waivers, exemptions, and pilot 
programs preempt state laws and regulations? 

Yes. During the time period that a waiver, exemption, 
or pilot program authorized by this part is in effect, no 
State shall enforce any law or regulation that conflicts 
with or is inconsistent with the waiver, exemption, or 

pilot program with respect to a person operating under 
the waiver or exemption or participating in the pilot 
program. 
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§382.103 

Subpart A—General 

§382.101 Purpose. 

The purpose of this part is to establish programs 
designed to help prevent accidents and injuries result- 
ing from the misuse of alcohol or use of controlled 
substances by drivers of commercial motor vehicles. 

§382.103 Applicability. 

(a) This part applies to every person and to all em- 
ployers of such persons who operate a commercial motor 
vehicle in commerce in any State, and is subject to: 

(1) The commercial driver’s license requirements of 
part 383 of this subchapter; 

(2) The Licencia Federal de Conductor (Mexico) re- 
quirements; or 

(3) The commercial drivers license requirements of 
the Canadian National Safety Code. 

(b) An employer who employs himself/herself as a 
driver must comply with both the requirements in this 
part that apply to employers and the requirements in 
this part that apply to drivers. An employer who em- 
ploys only himself/herself as a driver shall implement a 
random alcohol and controlled substances testing pro- 
gram of two or more covered employees in the random 
testing selection pool. 

(c) The exceptions contained in §390.3(f) of this 
subchapter do not apply to this part. The employers and 
drivers identified in §390.3(f) of this subchapter must 

comply with the requirements of this part, unless oth- 
erwise specifically provided in paragraph (d) of this 
section. 

(d) Exceptions. This part shall not apply to employ- 
ers and their drivers: 

(1) Required to comply with the alcohol and/or con- 
trolled substances testing requirements of part 655 of 
this title (Federal Transit Administration alcohol and 
controlled substances testing regulations); or 

(2) Who a State must waive from the requirements of 
part 383 of this subchapter. These individuals include 
active duty military personnel; members of the reserves; 
and members of the national guard on active duty, 
including personnel on full-time national guard duty, 
personnel on part-time national guard training and 
national guard military technicians (civilians who are 
required to wear military uniforms), and active duty 
U.S. Coast Guard personnel; or 

(3) Who a State has, at its discretion, exempted from 
the requirements of part 383 of this subchapter. These 
individuals may be: 

(i) Operators of a farm vehicle which is: 
(A) Controlled and operated by a farmer; 
(B) Used to transport either agricultural products, 

farm machinery, farm supplies, or both to or from a 

farm; 
(C) Not used in the operations of a common or contract 

motor carrier; and 
(D) Used within 241 kilometers (150 miles) of the 

farmer’s farm. 
(ii) Firefighters or other persons who operate commer- 

cial motor vehicles which are necessary for the preser- 
vation of life or property or the execution of emergency 
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§382.105 

governmental functions, are equipped with audible and 

visual signals, and are not subject to normal traffic 

regulation. 
(4) Who operate “covered farm vehicles,” as defined in 

49 CFR 390.5. 

[61 FR 9553, Mar. 8, 1996, as amended at 62 FR 1296, Jan. 9, 
1997; 78 FR 16194, March 14, 2013] 

DOT Interpretations—§382. 103 

Question 1: Are intrastate drivers of CMVs, who are re- 
quired to obtain CDLs, required to be alcohol and drug tested 
by their employer? 

Guidance: Yes. The definition of commerce in 382.107 is 
taken from 49 U.S.C. Section 31301 which encompasses in- 
terstate, intrastate and foreign commerce. 

Question 2: Are students who will be trained to be motor 
vehicle operators subject to alcohol and drug testing? Are they 
required to obtain a CDL in order to operate training vehicles 
provided by the school? 

Guidance: Yes. §382.107 includes the following definitions: 

Employer means any person (including the United States, 
a State, District of Columbia or a political subdivision of a 
State) who owns or leases a CMV or assigns persons to operate 
such a vehicle. The term employer includes an employer’s 
agents, officers and representatives. 

Driver means any person who operates a CMV. 

Truck and bus driver training schools meet the definition of 
an employer because they own or lease CMVs and assign 
students to operate them at appropriate points in their 
training. Similarly, students who actually operate CMVs to 
complete their course work qualify as drivers. 

The CDL regulations provide that “no person shall operate” 
a CMV before passing the written and driving tests required 
for that vehicle (49 CFR 383.23(a)(1)). Virtually all of the 
vehicles used for training purposes meet the definition of a 
CMY, and student drivers must therefore obtain a CDL. 

Question 3: Are part 382 alcohol and drug testing require- 
ments applicable to firefighters in a State which gives them 
the option of obtaining a CDL or a non-commercial class A or 
B license restricted to operating fire equipment only? 

Guidance: No. The applicability of part 382 is coextensive 
with part 383—the general CDL requirements. Only those 
persons required to obtain a CDL under Federal law and who 
actually perform safety-sensitive duties, are required to be 
tested for drugs and alcohol. 

The FHWA, exercising its waiver authority, granted the 
States the option of waiving firefighters from CDL 
requirements. A State which gives fire fighters the choice of 
obtaining either a CDL or a non-commercial license has ex- 
ercised the option not to require CDLs. Therefore, because a 
CDL is not required, by extension part 382 is not applicable. 

A firefighter in the State would not be required under 
Federal law to be tested for drugs and alcohol regardless of the 
type of license which the employer required as a condition of 
employment or the driver actually obtained. It is the Federal 
requirement to obtain a CDL, nonexistent in the State, that 
entails drug and alcohol testing, not the fact of actually 
holding a CDL. 

Question 4: An employer or State government agency 
requires CDLs for drivers of motor vehicles: (1) with a GVWR 
of 26,000 pounds or less; (2) with a GCWR of 26,000 pounds or 
less inclusive of a towed unit with a GVWR of 10,000 pounds 
or less; (3) designed to transport 15 or less passengers, in- 
cluding the driver; or (4) which transport HM, but are not 
required to be placarded under 49 CFR part 172, subpart F. 
Are such drivers required by part 382 to be tested for the use 
of alcohol or controlled substances? 

Guidance: No. Part 382 requires or authorizes drug and 

alcohol testing only of those drivers required by part 383 to 

obtain a CDL. Since the vehicles described above do not meet 

the definition of a CMV in part 383, their drivers are not 

required by Federal regulations to have a CDL. 

Question 5: Are Alaskan drivers with a CDL who operate 

CMVs and have been waived from certain CDL requirements 

subject to controlled substances and alcohol testing? 

Guidance: Yes. Alaskan drivers with a CDL who operate 

CMVs are subject to controlled substances and alcohol testing 

because they have licenses marked either “commercial driv- 

er’s license” or “CDL.” The waived drivers are only exempted 

from the knowledge and skills tests, and the photograph on 

license requirements. 

Question 6: Do the FHWA’ alcohol and controlled sub- 
stances testing regulations apply to employers and drivers in 
U.S. territories or possessions such as Puerto Rico and Guam? 

Guidance: No. The rule by definition applies only to em- 
ployers and drivers domiciled in the 50 states and the District 
of Columbia. 

Question 7: Which drivers are to be included in a alcohol 
and controlled substances testing program under the FHWA’s 
rule? 

Guidance: Any person who operates a CMV, as defined in 
§382.107, in intrastate or interstate commerce and is subject 

to the CDL requirement of 49 CFR part 383. 

Question 8: Is a foreign resident driver operating between 
the U.S. and a foreign country from a U.S. terminal for a 
U.S.-based employer subject to the FHWA alcohol and con- 
trolled substances testing regulations? 

Guidance: Yes. A driver operating for a U.S.-based employer 
is subject to part 382. 

Question 9: What alcohol and drug testing provisions ap- 
ply to foreign drivers employed by foreign motor carriers? 

Guidance: Foreign employers are subject to the alcohol and 
drug testing requirements in part 382 (see §382.103). All 
provisions of the rules will be applicable while drivers are 
operating in the U.S. Foreign drivers may also be subject to 
State laws, such as probable cause testing by law enforcement 
officers. 

*Question 10: Are volunteer drivers subject to alcohol and 
drug testing? 

Guidance:Yes. The applicability of Part 382 is coextensive 
with Part 383. The definition of “driver” in §382.107 and the 

definition of “employee” in §383.5 both include “any” operator 
or person who operates a commercial motor vehicle. There is 
no exception for volunteer drivers. They are included in the 
scope and intent of the definition of “commerce” (in both 
§382.107 and §383.5), because their functions “affect trade, 

traffic, and transportation.” The question of whether or not 
they are compensated is irrelevant. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§382.105 Testing procedures. 

Each employer shall ensure that all alcohol or con- 
trolled substances testing conducted under this part 
complies with the procedures set forth in part 40 of this 
title. The provisions of part 40 of this title that address 
alcohol or controlled substances testing are made appli- 
cable to employers by this part. 

DOT Interpretations—$§382. 105 
Question 1: What does a BAT do when a test involves an 

independent, self-employed owner-operator with a confirmed 
alcohol concentration of 0.02 or greater, to notify a company 
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representative as required by §40.65(i)? 
Guidance: The independent, self-employed owner-operator 

will be notified by the BAT immediately and the owner- 
operator’s certification in Step 4 notes that the self-employed 
owner-operator has been notified. No further notification is 
necessary. The BAT will provide copies 1 and 2 to the self- 
employed owner-operator directly. 

Question 2: A driver does not have a photo identification 
card. Must an employer representative identify the driver in 
the presence of the BAT/urine specimen collector or may the 
employer representative identify the driver via a telephone 
conversation? 

Guidance: Those subject to part 382 are subject first, gen- 
erally, to part 383. Part 383 requires all States, with an 
exception in Alaska for a very small group of individuals, to 
provide a CDL document to the individual that includes, 
among other things: the full name, signature, and mailing 
address of the person to whom such license is issued; physical 
and other information to identify and describe the person 
including date of birth (month, day, and year), sex, and height; 
and, a color photograph of the person. Except in these rare 
Alaskan instances, the FHWA fully expects most employer’s to 
require the driver to present the CDL document to the BAT or 
urine collector. 

A driver subject to alcohol and drug testing should be able 
to provide the CDL document. In those rare instances that the 
CDL or other form of photo identification is not produced for 
verification, an employer representative must be contacted 
and must provide identification. The FHWA will allow em- 
ployer representatives to identify drivers in any way that the 
employer believes will positively identify the driver. 

Question 3: Will foreign drug testing laboratories need to 
be certified by the National Institute on Drug Abuse (NIDA)? 
Will they need to be certified by the Department of Health and 
Human Services (DHHS)? 

Guidance: The NIDA, an agency of the DHHS, no longer 
administers the workplace drug testing laboratory certifica- 
tion program. This program is now administered by the 
DHHS’ Substance Abuse and Mental Health Services 
Administration. All motor carriers are required to use DHHS- 
certified laboratories for analysis of alcohol and controlled 
substances tests as neither Mexico nor Canada has an equiva- 
lent laboratory certification program. 

Question 4: Particularly in light of the coverage of Cana- 
dian and Mexican employees, how should MROs deal, in the 
verification process, with claims of the use of foreign prescrip- 
tions or over-the-counter medication? 

Guidance: Possession or use of controlled substances are 
prohibited when operating a CMV under the FHWA regula- 
tions regardless of the source of the substance. A limited 
exception exists for a substance’s use in accordance with 
instructions provided by a licensed medical practitioner who 
knows that the individual is a CMV driver who operates 

CMVs in a safety-sensitive job and has provided instructions 

to the CMV driver that the use of the substance will not affect 

the CMV driver’s ability to safely operate a CMV (see §§382. 

213, 391.41(b)(12), and 392.4(c)). Individuals entering the 

United States must properly declare controlled substances 

with the U.S. Customs Service. 21 CFR 1311.27. 

The FHWA expects MROs to properly investigate the facts 

concerning a CMV driver's claim that a positive controlled 

substance test result was caused by a prescription written by 

a knowledgeable, licensed medical practitioner or the use of 

an over-the-counter substance that was obtained in a foreign 

country without a prescription. This investigation should be 

documented in the MRO’s files. 

Ifthe CMV driver lawfully obtained a substance in a foreign 

country without a prescription which is a controlled substance 

in the United States, the MRO must also investigate whether 

§382.107 

a knowledgeable, licensed medical practitioner provided in- 
structions to the CMV driver that the use of the “over-the- 
counter” substance would not affect the driver’s ability to 
safely operate a CMV. 

Potential violations of §392.4 must be investigated by the 
law enforcement officer at the time possession or use is dis- 
covered to determine whether the exception applies. 

§382.107 Definitions. 

Words or phrases used in this part are defined in 
§§386.2 and 390.5 of this subchapter, and §40.3 of this 
title, except as provided in this section— 

Actual knowledge for the purpose of subpart B of 
this part, means actual knowledge by an employer that 
a driver has used alcohol or controlled substances based 
on the employer’s direct observation of the employee, 
information provided by the driver’s previous employ- 
er(s), a traffic citation for driving a CMV while under the 
influence of alcohol or controlled substances or an em- 
ployee’s admission of alcohol or controlled substance 
use, except as provided in §382.121. Direct observation 
as used in this definition means observation of alcohol or 
controlled substances use and does not include observa- 
tion of employee behavior or physical characteristics 
sufficient to warrant reasonable suspicion testing under 
§382.307. 
Alcohol means the intoxicating agent in beverage 

alcohol, ethyl alcohol, or other low molecular weight 
alcohols including methyl and isopropy] alcohol. 
Alcohol concentration (or content) means the al- 

cohol in a volume of breath expressed in terms of grams 
of alcohol per 210 liters of breath as indicated by an 
evidential breath test under this part. 
Alcohol use means the drinking or swallowing of any 

beverage, liquid mixture or preparation (including any 
medication), containing alcohol. 
Commerce means: 

(1) Any trade, traffic or transportation within the 
jurisdiction of the United States between a place in a 
State and a place outside of such State, including a place 
outside of the United States; and 

(2) Trade, traffic, and transportation in the United 
States which affects any trade, traffic, and transporta- 

tion described in paragraph (1) of this definition. 
Commercial motor vehicle means a motor vehicle 

or combination of motor vehicles used in commerce to 
transport passengers or property if the vehicle 

(1) Has a gross combination weight rating or gross 
combination weight of 11,794 kilograms or more (26,001 
pounds or more), whichever is greater, inclusive of a 
towed unit(s) with a gross vehicle weight rating or gross 
vehicle weight of more than 4,536 kilograms (10,000 

pounds), whichever is greater; or 
(2) Has a gross vehicle weight rating or gross vehicle 

weight of 11,794 or more kilograms (26,001 or more 

pounds), whichever is greater; or 
(3) Is designed to transport 16 or more passengers, 

including the driver; or 
(4) Is of any size and is used in the transportation of 

materials found to be hazardous for the purposes of the 
Hazardous Materials Transportation Act (49 U.S.C. 
5103(b)) and which require the motor vehicle to be 
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placarded under the Hazardous Materials Regulations 

(49 CFR part 172, subpart F). 

Confirmation (or confirmatory) drug test means 

a second analytical procedure performed on a urine 

specimen to identify and quantify the presence of a 
specific drug or drug metabolite. 
Confirmation (or confirmatory) validity test 

means a second test performed on a urine specimen to 

further support a validity test result. 
Confirmed drug test means a confirmation test 

result received by an MRO from a laboratory. 
Consortium/Third party administrator (C/TPA) 

means a service agent that provides or coordinates one 
or more drug and/or alcohol testing services to DOT- 
regulated employers. C/TPAs typically provide or coor- 
dinate the provision of a number of such services and 
perform administrative tasks concerning the operation 
of the employers’ drug and alcohol testing programs. 
This term includes, but is not limited to, groups of 
employers who join together to administer, as a single 
entity, the DOT drug and alcohol testing programs of its 
members (e.g., having a combined random testing pool). 
C/TPAs are not “employers” for purposes of this part. 
Controlled substances mean those substances 

identified in §40.85 of this title. 
Designated employer representative (DER) is an 

individual identified by the employer as able to receive 
communications and test results from service agents 
and who is authorized to take immediate actions to 
remove employees from safety-sensitive duties and to 
make required decisions in the testing and evaluation 
processes. The individual must be an employee of the 
company. Service agents cannot serve as DERs. 
Disabling damage means damage which precludes 

departure of a motor vehicle from the scene of the 
accident in its usual manner in daylight after simple 
repairs. 

(1) Inclusions. Damage to motor vehicles that could 
have been driven, but would have been further damaged 
if so driven. 

(2) Exclusions. 
(i) Damage which can be remedied temporarily at the 

scene of the accident without special tools or parts. 
(ii) Tire disablement without other damage even if no 

spare tire is available. 

Gi) Headlight or taillight damage. 
(iv) Damage to turn signals, horn, or windshield wip- 

ers which make them inoperative. 
DOT Agency means an agency (or “operating admin- 

istration”) of the United States Department of Trans- 
portation administering regulations requiring alcohol 
and/or drug testing (14 CFR parts 61, 63, 65, 121, and 
135; 49 CFR parts 199, 219, 382, and 655), in accordance 
with part 40 of this title. 

Driver means any person who operates a commercial 
motor vehicle. This includes, but is not limited to: Full 
time, regularly employed drivers; casual, intermittent 
or occasional drivers; leased drivers and independent 
owner-operator contractors. 
Employer means a person or entity employing one or 

more employees (including an individual who is self- 
employed) that is subject to DOT agency regulations 

requiring compliance with this part. The term, as used 

in this part, means the entity responsible for overall 

implementation of DOT drug and alcohol program re- 

quirements, including individuals employed by the en- 

tity who take personnel actions resulting from 

violations of this part and any applicable DOT agency 

regulations. Service agents are not employers for the 

purposes of this part. 

Licensed medical practitioner means a person 

who is licensed, certified, and/or registered, in accor- 

dance with applicable Federal, State, local, or foreign 

laws and regulations, to prescribe controlled substances 

and other drugs. 
Performing (a safety-sensitive function) means a 

driver is considered to be performing a safety-sensitive 

function during any period in which he or she is actually 
performing, ready to perform, or immediately available 

to perform any safety-sensitive functions. 
Positive rate for random drug testing means the 

number of verified positive results for random drug 
tests conducted under this part plus the number of 
refusals of random drug tests required by this part, 
divided by the total number of random drug tests results 
(i.e., positives, negatives, and refusals) under this part. 
Refuse to submit (to an alcohol or controlled 

substances test) means that a driver: 

(1) Fail to appear for any test (except a pre- 
employment test) within a reasonable time, as deter- 

mined by the employer, consistent with applicable DOT 
agency regulations, after being directed to do so by the 
employer. This includes the failure of an employee (in- 
cluding an owner-operator) to appear for a test when 
called by a C/TPA (see §40.61(a) of this title); 

(2) Fail to remain at the testing site until the testing 
process is complete. Provided, that an employee who 
leaves the testing site before the testing process com- 
mences (see §40.63(c) of this title) a pre-employment 
test is not deemed to have refused to test; 

(3) Fail to provide a urine specimen for any drug test 
required by this part or DOT agency regulations. Pro- 
vided, that an employee who does not provide a urine 
specimen because he or she has left the testing site 
before the testing process commences (see §40.63(c) of 

this title) for a pre-employment test is not deemed to 
have refused to test; 

(4) In the case of a directly observed or monitored 
collection in a drug test, fails to permit the observation 
or monitoring of the driver’s provision of a specimen (see 
$§40.67()) and 40.69(g) of this title); 

(5) Fail to provide a sufficient amount of urine when 
directed, and it has been determined, through a re- 
quired medical evaluation, that there was no adequate 
medical explanation for the failure (see §40.193(d)(2) of 
this title); 

(6) Fail or declines to take a second test the employer 
or collector has directed the driver to take; 

(7) Fail to undergo a medical examination or evalua- 
tion, as directed by the MRO as part of the verification 
process, or as directed by the DER under §40.193(d) of 
this title. In the case of a pre-employment drug test, the 
employee is deemed to have refused to test on this basis 

Sa 



only if the pre-employment test is conducted following a 
contingent offer of employment; 

(8) Fail to cooperate with any part of the testing 
process (e.g., refuse to empty pockets when so directed 
by the collector, behave in a confrontational way that 
disrupts the collection process); or 

(9) Is reported by the MRO as having a verified adul- 
terated or substituted test result. 

Safety-sensitive function means all time from the 
time a driver begins to work or is required to be in 
readiness to work until the time he/she is relieved from 
work and all responsibility for performing work. Safety- 
sensitive functions shall include: 

(1) All time at an employer or shipper plant, terminal, 
facility, or other property, or on any public property, 
waiting to be dispatched, unless the driver has been 
relieved from duty by the employer; 

(2) All time inspecting equipment as required by 
§§392.7 and 392.8 of this subchapter or otherwise in- 

specting, servicing, or conditioning any commercial mo- 
tor vehicle at any time; 

(3) All time spent at the driving controls of a commer- 
cial motor vehicle in operation; 

(4) All time, other than driving time, in or upon any 
commercial motor vehicle except time spent resting in a 

sleeper berth (a berth conforming to the requirements of 
§393.76 of this sub-chapter); 

(5) All time loading or unloading a vehicle, supervis- 
ing, or assisting in the loading or unloading, attending 
a vehicle being loaded or unloaded, remaining in readi- 
ness to operate the vehicle, or in giving or receiving 
receipts for shipments loaded or unloaded; and 

(6) All time repairing, obtaining assistance, or re- 
maining in attendance upon a disabled vehicle. 
Screening test (or initial test) means: 

(1) In drug testing, a test to eliminate “negative” urine 
specimens from further analysis or to identify a speci- 
men that requires additional testing for the presence of 
drugs. 

(2) In alcohol testing, an analytical procedure to de- 
termine whether an employee may have a prohibited 
concentration of alcohol in a breath or saliva specimen. 
Stand-down means the practice of temporarily re- 

moving an employee from the performance of safety- 
sensitive functions based only on a report from a 
laboratory to the MRO of a confirmed positive test for a 
drug or drug metabolite, an adulterated test, or a sub- 

stituted test, before the MRO has completed verification 

of the test results. 
Violation rate for random alcohol testing means 

the number of 0.04 and above random alcohol confirma- 

tion test results conducted under this part plus the 

number of refusals of random alcohol tests required by 

this part, divided by the total number of random alcohol 

screening tests (including refusals) conducted under 

this part. 

[61 FR 9553, Mar. 8, 1996, as amended at 61 FR 37224, July 17, 

1996: 68 FR 75458, Dec. 31, 2003; 77 FR 59825, Oct. 1, 2012] 

DOT Interpretations—§382.107 

Question 1: What is an owner-operator? 

§382.113 

Guidance: The FHWA neither defines the term “owner- 
operator” nor uses it in regulation. The FHWA regulates 
“employers” and “drivers.” An owner-operator may act as both 
an employer and a driver at certain times, or as a driver for 
another employer at other times depending on contractual 
arrangements and operational structure. 

§382.109 Preemption of State and local laws. 

(a) Except as provided in paragraph (b) of this section, 
this part preempts any State or local law, rule, regula- 
tion, or order to the extent that: 

(1) Compliance with both the State or local require- 
ment in this part is not possible; or 

(2) Compliance with the State or local requirement is 
an obstacle to the accomplishment and execution of any 
requirement in this part. 

(b) This part shall not be construed to preempt pro- 
visions of State criminal law that impose sanctions for 
reckless conduct leading to actual loss of life, injury, or 
damage to property, whether the provisions apply spe- 
cifically to transportation employees, employers, or the 
general public. 

DOT Interpretations—$382. 109 

Question 1: An employer is required by State or local law, 
regulation, or order to bargain with unionized employees over 
discretionary elements of the DOT alcohol and drug testing 
regulations (e.g., selection of DHHS-approved laboratories or 
MROs). May the employer defer the 1995 or 1996 implemen- 
tation dates for testing employees until the collective bargain- 
ing process has produced agreement on these discretionary 
elements, or must the employer implement testing as re- 
quired by part 382? 

Guidance: The FHWA provided large employers 45 weeks 
and small employers 97 weeks collectively to bargain the 
discretionary elements of the part 382 testing program. An 
employer must implement alcohol and controlled substances 
testing in accordance with the schedule in §382.115. If obser- 
vance of the collective bargaining process would make it 
impossible for the employer to comply with these deadlines, 
§382.109(a)(1) preempts the State or local bargaining require- 
ment to the extent needed to meet the implementation date. 

§382.111 Other requirements imposed by 
employers. 

Except as expressly provided in this part, nothing in 
this part shall be construed to affect the authority of 
employers, or the rights of drivers, with respect to the 
use of alcohol, or the use of controlled substances, in- 
cluding authority and rights with respect to testing and 
rehabilitation. 

§382.113 Requirement for notice. 

Before performing each alcohol or controlled sub- 
stances test under this part, each employer shall notify 
a driver that the alcohol or controlled substances test is 
required by this part. No employer shall falsely repre- 
sent that a test is administered under this part. 

DOT Interpretations—§382. 113 

Question 1: Must a notice be given before each test or will 
a general notice given to drivers suffice? 

Guidance: A driver must be notified before submitting to 
each test that it is required by part 382. This notification can 
be provided to the driver either verbally or in writing. In 
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addition, the FHWA believes that the use of the DOT Breath 

Alcohol Testing Form, OMB No. 2105-0529, and the Drug 

Testing Custody and Control Form, 49 CFR part 40, appendix 

A, will support the verbal or written notice that the test is 

being conducted in accordance with Part 382. 

§382.115 Starting date for testing programs. 

(a) All domestic-domiciled employers must implement 
the requirements of this part on the date the employer 
begins commercial motor vehicle operations. 

(b) All foreign-domiciled employers must implement 
the requirements of this part on the date the employer 
begins commercial motor vehicle operations in the 
United States. 

[62 FR 37151, July 11, 1997] 

DOT Interpretations—$§382. 115 

Question 1: In a governmental entity structured into vari- 
ous subunits such as departments, divisions, and offices, how 
is the number of an employer’s drivers determined for pur- 
poses of the implementation date of controlled substances and 
alcohol testing? 

Guidance: Part 382 testing applies to governmental enti- 
ties, including those of the Federal government, the States, 
and political subdivisions of the States. An employer is de- 
fined as any person that owns or leases CMVs, or assigns 
drivers to operate them. Therefore, any governmental entity, 
or a subunit of it that controls CMVs and the day-to-day 
operations of its drivers, may be considered the employer for 
purposes of part 382. For example, a city government divided 
into various departments, such as parks and public works, 
could consider the departments as separate employers if the 
CMV operations are separately controlled. The city also has 
the option of deeming the city as the employer of all of the 
drivers of the various departments. 

§382.117 Public interest exclusion. 

No employer shall use the services of a service agent 
who is subject to public interest exclusion in accordance 
with 49 CFR part 40, Subpart R. 

§382.119 Stand-down waiver provision. 

(a) Employers are prohibited from standing employ- 
ees down, except consistent with a waiver from the 
Federal Motor Carrier Safety Administration as re- 
quired under this section. 

(b) An employer subject to this part who seeks a 
waiver from the prohibition against standing down an 
employee before the MRO has completed the verifica- 
tion process shall follow the procedures in 49 CFR 40.21. 
The employer must send a written request, which in- 
cludes all of the information required by that section to 
the Administrator, Federal Motor Carrier Safety Ad- 
ministration, 1200 New Jersey Ave., SE., Washington, 
DC 20590-0001. 

(c) The final decision whether to grant or deny the 
application for a waiver will be made by the Adminis- 
trator or the Administrator’s designee. 

(d) After a decision is signed by the Administrator or 
the Administrator’s designee, the employer will be sent 
a copy of the decision, which will include the terms and 
conditions for the waiver or the reason for denying the 
application for a waiver. 

(e) Questions regarding waiver applications should be 
directed to the Federal Motor Carrier Safety Adminis- 

tration, Office of Enforcement and Compliance (MC- 

EC), 1200 New Jersey Ave., SE., Washington, DC 20590- 

0001. 

[72 FR 55700, Oct. 1, 2007] 

§382.121 Employee admission of alcohol and 

controlled substances use. 

(a) Employees who admit to alcohol misuse or con- 

trolled substances use are not subject to the referral, 

evaluation and treatment requirements of this part and 

part 40 of this title, provided that: 

(1) The admission is in accordance with a written 

employer-established voluntary self-identification pro- 

gram or policy that meets the requirements of para- 

graph (b) of this section; 

(2) The driver does not self-identify in order to avoid 

testing under the requirements of this part; 
(3) The driver makes the admission of alcohol misuse 

or controlled substances use prior to performing a safety 
sensitive function (i.e., prior to reporting for duty); and 

(4) The driver does not perform a safety sensitive 
function until the employer is satisfied that the em- 
ployee has been evaluated and has successfully com- 
pleted education or treatment requirements in 
accordance with the self-identification program 
guidelines. 

(b) A qualified voluntary self-identification program 
or policy must contain the following elements: 

(1) It must prohibit the employer from taking adverse 
action against an employee making a voluntary admis- 
sion of alcohol misuse or controlled substances use 
within the parameters of the program or policy and 
paragraph (a) of this section; 

(2) It must allow the employee sufficient opportunity 
to seek evaluation, education or treatment to establish 

control over the employee’s drug or alcohol problem; 
(3) It must permit the employee to return to safety 

sensitive duties only upon successful completion of an 

educational or treatment program, as determined by a 
drug and alcohol abuse evaluation expert, i.e., employee 
assistance professional, substance abuse professional, 
or qualified drug and alcohol counselor; 

(4) It must ensure that: 
(i) Prior to the employee participating in a safety 

sensitive function, the employee shall undergo a return 
to duty test with a result indicating an alcohol concen- 
tration of less than 0.02; and/or 

(ii) Prior to the employee participating in a safety 
sensitive function, the employee shall undergo a return 
to duty controlled substance test with a verified nega- 
tive test result for controlled substances use; and 

(5) It may incorporate employee monitoring and in- 
clude non-DOT follow-up testing. 

DOT Interpretations—§382. 121 
*Question 1: If an employee admits to alcohol misuse or 

drug use, when is it appropriate for the employer to apply the 
exception in §382.121? 

Guidance: In order for the exception in §382.121 to be used, 
all the provisions and conditions of this section must be met. 
In this instance, none of the consequences of prohibited con- 
duct would apply, and the employer would not report the 
admission to any subsequent employers. However, if any of 
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the conditions in §382.121 is absent (for example, if the 
employer has no existing written policy, or if the driver fails to 
follow the employer’s treatment program), then the exception 
may not be used, and the driver would be fully subject to all 
the consequences of prohibited conduct, including referral and 
treatment in accordance with Part 40 Subpart O, and report- 
ing to subsequent employers in accordance with §40.25 and 
§391.23(e). 
I *Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

Subpart B—Prohibitions 

§382.201 Alcohol concentration. 

No driver shall report for duty or remain on duty 
requiring the performance of safety-sensitive functions 
while having an alcohol concentration of 0.04 or greater. 
No employer having knowledge that a driver has an 
alcohol concentration of 0.04 or greater shall permit the 
driver to perform or continue to perform safety-sensitive 
functions. 

[66 FR 43106, Aug. 17, 2001; 77 FR 4483, Jan. 30, 2012] 

§382.205 On-duty use. 

No driver shall use alcohol while performing safety- 
sensitive functions. No employer having actual knowl- 
edge that a driver is using alcohol while performing 
safety-sensitive functions shall permit the driver to per- 
form or continue to perform safety-sensitive functions. 

DOT Interpretations—$382.205 

Question 1: What is meant by the terms “use alcohol” or 
“alcohol use”? Is observation of use sufficient or is an alcohol 
test result required? 

Guidance: The term “alcohol use” is defined in §382.107. 
The employer is prohibited in §382.205 from permitting a 
driver to drive when the employer has actual knowledge of the 
driver’s use of alcohol, regardless of the level of alcohol in the 
driver’s body. The form of knowledge is not specified. It may be 
obtained through observation or other method. 

§382.207 Pre-duty use. 

No driver shall perform safety-sensitive functions 
within four hours after using alcohol. No employer hav- 
ing actual knowledge that a driver has used alcohol 
within four hours shall permit a driver to perform or 
continue to perform safety-sensitive functions. 

§382.209 Use following an accident. 

No driver required to take a post-accident alcohol test 

under §382.303 shall use alcohol for eight hours follow- 

ing the accident, or until he/she undergoes a post- 

accident alcohol test, whichever occurs first. 

§382.211 Refusal to submit to a required alcohol 

or controlled substances test. 

No driver shall refuse to submit to a pre-employment 

controlled substance test required under §382.301, a 

post-accident alcohol or controlled substance test re- 

quired under §382.303, a random alcohol or controlled 

substances test required under §382.305, a reasonable 

suspicion alcohol or controlled substance test required 

§382.301 

under §382.307, a return-to-duty alcohol or controlled 

substances test required under §382.309, or a follow-up 
alcohol or controlled substance test required under 
§382.311. No employer shall permit a driver who refuses 
to submit to such tests to perform or continue to perform 
safety-sensitive functions. 

[66 FR 43106, Aug. 17, 2001; 77 FR 4483, Jan. 30, 2012] 

§382.213 Controlled substance use. 

(a) No driver shall report for duty or remain on duty 
requiring the performance of safety sensitive functions 
when the driver uses any drug or substance identified in 
21 CFR 1308.11 Schedule I. 

(b) No driver shall report for duty or remain on duty 
requiring the performance of safety-sensitive functions 
when the driver uses any non-Schedule I drug or sub- 
stance that is identified in the other Schedules in 21 
CFR part 1308 except when the use is pursuant to the 
instructions of a licensed medical practitioner, as de- 
fined in §382.107, who is familiar with the driver’s 
medical history and has advised the driver that the 
substance will not adversely affect the driver’s ability to 
safely operate a commercial motor vehicle. 

(c) No employer having actual knowledge that a 
driver has used a controlled substance shall permit the 
driver to perform or continue to perform a safety- 
sensitive function. 

(d) An employer may require a driver to inform the 
employer of any therapeutic drug use: 

[66 FR 43106, Aug. 17, 2001; 77 FR 4483, Jan. 30, 2012] 

DOT Interpretations—§382.213 

Question 1: Must a physician specifically advise that sub- 
stances in a prescription will not adversely affect the driver’s 
ability to safely operate a CMV or may a pharmacist’s advice 
or precautions printed on a container suffice for the advice? 

Guidance: A physician must specifically advise the driver 
that the substances in a prescription will not adversely affect 
the driver’s ability to safely operate a CMV. 

§382.215 Controlled substances testing. 

No driver shall report for duty, remain on duty or 
perform a safety-sensitive function, if the driver tests 
positive or has adulterated or substituted a test speci- 
men for controlled substances. No employer having 
knowledge that a driver has tested positive or has adul- 
terated or substituted a test specimen for controlled 
substances shall permit the driver to perform or con- 
tinue to perform safety-sensitive functions. 

[66 FR 43106, Aug. 17, 2001; 77 FR 4483, Jan. 30, 2012] 

Subpart C—Tests Required 

§382.301 Pre-employment testing. 

(a) Prior to the first time a driver performs safety- 
sensitive functions for an employer, the driver shall 
undergo testing for controlled substances as a condition 
prior to being used, unless the employer uses the excep- 
tion in paragraph (b) of this section. No employer shall 
allow a driver, who the employer intends to hire or use, 
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§382.301 

to perform safety-sensitive functions unless the em- 

ployer has received a controlled substances test result 

from the MRO or C/TPA indicating a verified negative 

test result for that driver. 
(b) An employer is not required to administer a con- 

trolled substances test required by paragraph (a) of this 

section if: 
(1) The driver has participated in a controlled sub- 

stances testing program that meets the requirements of 
this part within the previous 30 days; and 

(2) While participating in that program, either: 
(i) Was tested for controlled substances within the 

past 6 months (from the date of application with the 
employer), or 

(ii) Participated in the random controlled substances 
testing program for the previous 12 months (from the 
date of application with the employer); and 

(3) The employer ensures that no prior employer of 
the driver of whom the employer has knowledge has 
records of a violation of this part or the controlled 
substances use rule of another DOT agency within the 
previous six months. 

(c)1) An employer who exercises the exception in 
paragraph (b) of this section shall contact the controlled 
substances testing program(s) in which the driver par- 
ticipates or participated and shall obtain and retain 
from the testing program(s) the following information: 

(i) Name(s) and address(es) of the program(s). 
(ii) Verification that the driver participates or partici- 

pated in the program(s). 
(iii) Verification that the program(s) conforms to part 

40 of this title. 
(iv) Verification that the driver is qualified under the 

rules of this part, including that the driver has not 
refused to be tested for controlled substances. 

(v) The date the driver was last tested for controlled 
substances. 

(vi) The results of any tests taken within the previous 
six months and any other violations of subpart B of this 
part. 

(2) An employer who uses, but does not employ a 
driver more than once a year to operate commercial 
motor vehicles must obtain the information in para- 
graph (c)(1) of this section at least once every six 
months. The records prepared under this paragraph 
shall be maintained in accordance with §382.401. If the 

employer cannot verify that the driver is participating 
in a controlled substances testing program in accor- 
dance with this part and part 40 of this title, the em- 
ployer shall conduct a pre-employment controlled 
substances test. 

(d) An employer may, but is not required to, conduct 
pre-employment alcohol testing under this part. If an 
employer chooses to conduct pre-employment alcohol 
testing, it must comply with the following requirements: 

(1) It must conduct a pre-employment alcohol test 
before the first performance of safety-sensitive func- 
tions by every covered employee (whether a new em- 
ployee or someone who has transferred to a position 
involving the performance of safety-sensitive functions). 

(2) It must treat all safety-sensitive employees per- 
forming safety-sensitive functions the same for the pur- 

pose of pre-employment alcohol testing (i.e., it must not 

test some covered employees and not others). 

(3) It must conduct the pre-employment tests after 

making a contingent offer of employment or transfer, 

subject to the employee passing the pre-employment 

alcohol test. 

(4) It must conduct all pre-employment alcohol tests 

using the alcohol testing procedures of 49 CFR part 40 

of this title. 
(5) It must not allow a covered employee to begin 

performing safety-sensitive functions unless the result 

of the employee’s test indicates an alcohol concentration 

of less than 0.04. 

DOT Interpretations—$382.301 

Question 1: What is meant by the phrase, “an employer 
who uses, but does not employ, a driver * * * ”? Describe a 
situation to which the phrase would apply. 

Guidance: This exception was contained in the original 
drug testing rules and was generally applied to “trip-lease” 
drivers involved in interstate commerce. A trip-lease driver is 
generally a driver employed by one motor carrier, but who is 
temporarily leased to another motor carrier for one or more 
trips generally for a time period less than 30 days. The phrase 
would also apply to volunteer organizations that use loaned 
drivers. 

Question 2: Must school bus drivers be pre-employment 
tested after they return to work after summer vacation in 
each year in which they do not drive for 30 consecutive days? 

Guidance: A school bus driver whom the employer expects 
to return to duty the next school year does not have to be 
pre-employment tested so long as the driver has remained in 
the random selection pool over the summer. There is deemed 
to be no break in employment if the driver is expected to 
return in the fall. 

On the other hand, if the driver is taken out of all DOT 
random pools for more than 30 days, the exception to pre- 
employment drug testing in §382.301 would be unavailable 
and a drug test would have to be administered after the 
summer vacation. 

Question 3: Is a pre-employment controlled substances 
test required if a driver returns to a previous employer after 
his/her employment had been terminated? 

Guidance: Yes. A controlled substances test must be admin- 
istered any time employment has been terminated for more 
than 30 days and the exceptions under §382.301(c) were not 
met. 

Question 4: Must all drivers who do not work for an 
extended period of time (such as layoffs over the winter or 
summer months) be pre-employment drug tested each season 
when they return to work? 

Guidance: If the driver is considered to be an employee of 
the company during the extended (layoff) period, a pre- 
employment test would not be required so long as the driver 
has been included in the company’s random testing program 
during the layoff period. However, if the driver was not con- 
sidered to be an employee of the company at any point during 
the layoff period, or was not covered by a program, or was not 
covered for more than 30 days, then a pre-employment test 
would be required. 

Question 5: What must an employer do to avail itself of the 
ieee to pre-employment testing listed under §382. 

¢)? 

Guidance: An employer must meet all requirements in 
§382.301(c) and (d), including maintaining all required 

— 252 — 



documents. An employer must produce the required docu- 
ments at the time of the Compliance Review for the exception 
to apply. 

Question 6: May a CDL driving skills test examiner con- 
duct a driving skills test administered in accordance with 49 
CFR part 383 before a person subject to part 382 is tested for 
alcohol and controlled substances? 

Guidance: Yes. A CDL driving skills test examiner, includ- 
ing a third party CDL driving skills test examiner, may 
administer a driving skills test to a person subject to part 382 
without first testing him/her for alcohol and controlled 
substances. The intent of the CDL driving skills test is to 
assess a person’s ability to operate a commercial motor vehicle 
during an official government test of their driving skills. 
However, this guidance does not allow an employer (including 
a truck or bus driver training school) to use a person as a 
current company, lease, or student driver prior to obtaining a 
verified negative test result. An employer must obtain a veri- 
fied negative controlled substance test result prior to dis- 
patching a driver on his/her first trip. 

*Question 7: A driver has tested positive and completed 
the referral and evaluation process up to the point of being 
released by the SAP for a return-to-duty test. The driver no 
longer works for the employer where he/she tested positive. 
The driver applies for work with a new employer. Must the 
new employer conduct two separate controlled substances 
tests (one pre-employment and one return-to-duty), or will one 
test suffice for both purposes? 

Guidance: An individual, who has complied with the 
education/treatment process as required under 49 CFR Part 
40, Subpart O, but has not submitted to a return-to-duty test, 
and is seeking employment with a new employer, a single test 
will suffice to meet the requirements of §382.301 and §382.309 

only when the new employer would be required to conduct 
both tests on the same day. 

*Question 8: May an employer conduct a road test admin- 
istered in accordance with 49 CFR §391.31 prior to driver- 
applicant subject to 49 CFR $382 submits to a pre- 
employment controlled substances test? 

Guidance:Yes. An employer may administer a road test to a 
prospective driver subject to Part 382 without first testing 
him/her for controlled substances. The intent of the road test 
is to effectively evaluate the driver’s ability to operate a 
commercial motor vehicle (CMV). This guidance does not 
allow the motor carrier to dispatch the prospective driver on 
his/her first trip prior to obtaining a verified negative test 
result. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§382.303 Post-accident testing. 

(a) As soon as practicable following an occurrence 

involving a commercial motor vehicle operating on a 

public road in commerce, each employer shall test for 

alcohol for each of its surviving drivers: 

(1) Who was performing safety-sensitive functions 

with respect to the vehicle, if the accident involved the 

loss of human life; or 

(2) Who receives a citation within 8 hours of the 

occurrence under State or local law for a moving traffic 

violation arising from the accident, if the accident in- 

volved: 
(i) Bodily injury to any person who, as a result of the 

injury, immediately receives medical treatment away 

from the scene of the accident; or 
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(ii) One or more motor vehicles incurring disabling 
damage as a result of the accident, requiring the motor 
vehicle to be transported away from the scene by a tow 
truck or other motor vehicle. 

(b) As soon as practicable following an occurrence 
involving a commercial motor vehicle operating on a 
public road in commerce, each employer shall test for 
controlled substances for each of its surviving drivers: 

(1) Who was performing safety-sensitive functions 
with respect to the vehicle, if the accident involved the 
loss of human life; or 

(2) Who receives a citation within thirty-two hours of 
the occurrence under State or local law for a moving 
traffic violation arising from the accident, if the accident 
involved: 

(i) Bodily injury to any person who, as a result of the 
injury, immediately receives medical treatment away 
from the scene of the accident; or 

(ii) One or more motor vehicles incurring disabling 
damage as a result of the accident, requiring the motor 
vehicle to be transported away from the scene by a tow 
truck or other motor vehicle. 

(c) The following table notes when a post-accident test 
is required to be conducted by paragraphs (a)(1), (a)(2), 
(b)(1), and (b)(2) of this section: 

Table for §382.303 (A) and (B) 

Citation 

issued to 

the CMV 
driver 

Test must be 
performed by 
employer 

Type of accident involved 

i. Human fatality 

ii. Bodily injury with immediate medi- 
cal treatment away from the scene 

iii. Disabling damage to any motor 
vehicle requiring tow away 

(d)(1) Alcohol tests. If a test required by this section 
is not administered within two hours following the ac- 
cident, the employer shall prepare and maintain on file 
a record stating the reasons the test was not promptly 
administered. If a test required by this section is not 
administered within eight hours following the accident, 
the employer shall cease attempts to administer an 
alcohol test and shall prepare and maintain the same 
record. Records shall be submitted to the FMCSA upon 
request. 

(2) Controlled substance tests. If a test required by 
this section is not administered within 32 hours follow- 
ing the accident, the employer shall cease attempts to 
administer a controlled substances test, and prepare 
and maintain on file a record stating the reasons the 

test was not promptly administered. Records shall be 
submitted to the FMCSA upon request. 

(e) A driver who is subject to post-accident testing 
shall remain readily available for such testing or may be 
deemed by the employer to have refused to submit to 
testing. Nothing in this section shall be construed to 
require the delay of necessary medical attention for 
injured people following an accident or to prohibit a 

driver from leaving the scene of an accident for the 
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period necessary to obtain assistance in responding to 

the accident, or to obtain necessary emergency medical 

care. 
(f) An employer shall provide drivers with necessary 

post-accident information, procedures and instructions, 

prior to the driver operating a commercial motor ve- 

hicle, so that drivers will be able to comply with the 

requirements of this section. 
(g)(1) The results of a breath or blood test for the use 

of alcohol, conducted by Federal, State, or local officials 
having independent authority for the test, shall be con- 
sidered to meet the requirements of this section, pro- 
vided such tests conform to the applicable Federal, 
State or local alcohol testing requirements, and that the 
results of the tests are obtained by the employer. 

(2) The results of a urine test for the use of controlled 
substances, conducted by Federal, State, or local offi- 
cials having independent authority for the test, shall be 
considered to meet the requirements of this section, 
provided such tests conform to the applicable Federal, 
State or local controlled substances testing require- 
ments, and that the results of the tests are obtained by 

the employer. 
(h) Exception. This section does not apply to: 
(1) An occurrence involving only boarding or alighting 

from a stationary motor vehicle; or 
(2) An occurrence involving only the loading or un- 

loading of cargo; or 
(3) An occurrence in the course of the operation of a 

passenger car or a multipurpose passenger vehicle (as 
defined in §571.3 of this title) by an employer unless the 
motor vehicle is transporting passengers for hire or 
hazardous materials of a type and quantity that require 
the motor vehicle to be marked or placarded in accor- 
dance with §177.823 of this title. 

DOT Interpretations—§382.303 

Question 1: Why does the FHWA allow post-accident tests 
done by Federal, State or local law enforcement agencies to 
substitute for a §382.303 test even though the FHWA does not 
allow a Federal, State or local law enforcement agency test to 
substitute for a pre-employment, random, reasonable suspi- 
cion, return-to-duty, or follow-up test? Will such substitutions 
be allowed in the future? 

Guidance: A highway accident is generally investigated by 
a Federal, State, or local law enforcement agency that may 
determine that probable cause exists to conduct alcohol or 
controlled substances testing of a surviving driver. The FHWA 
believes that testing done by such agencies will be done to 
document an investigation for a charge of driving under the 
influence of a substance and should be allowed to substitute 
for a FHWA-required test. The FHWA expects this provision 
to be used rarely. 

The FHWA is required by statute to provide certain protec- 
tion for drivers who are tested for alcohol and controlled 
substances. The FHWA believes that law enforcement agen- 
cies investigating accidents will provide similar protection 
based on the local court’s prior action in such types of testing. 

The FHWA will not allow a similar approach for law en- 
forcement agencies to conduct testing for the other types of 
testing. A law enforcement agency, however, may act as a 
consortium to provide any testing in accordance with parts 40 
and 382. 

Question 2; May an employer allow a driver, subject to 
post-accident controlled substances testing, to continue to 

drive pending receipt of the results of the controlled sub- 

stances test? 

Guidance: Yes. A driver may continue to drive, so long as no 

other restrictions are imposed by §382.307 or by law enforce- 

ment officials. 

Question 3: A commercial motor vehicle operator is in- 

volved in an accident in which an individual is injured but 

does not die from the injuries until a later date. The commer- 

cial motor vehicle driver does not receive a citation under 

State or local law for a moving traffic violation arising from 

the accident. How long after the accident is the employer 

required to attempt to have the driver subjected to post- 

accident testing? 

Guidance: Each employer is required to test each surviving 

driver for alcohol and controlled substances as soon as prac- 

ticable following an accident as required by §382.303. How- 

ever, if an alcohol test is not administered within 8 hours 

following the accident, or if a controlled substance test is not 
administered within 32 hours following the accident, the 
employer must cease attempts to administer that test. In both 
cases the employer must prepare and maintain a record stat- 
ing the reason(s) the test(s) were not promptly administered. 

If the fatality occurs following the accident and within the 
time limits for the required tests, the employer shall attempt 
to conduct the tests until the respective time limits are 
reached. The employer is not required to conduct any tests for 
cases in which the fatality occurs outside of the 8 and 32 hour 
time limits. 

Question 4: What post-accident alcohol and drug testing 
requirements are there for U.S. employer’s drivers involved in 
an accident occurring outside the U.S.? 

Guidance: U.S. employers are responsible for ensuring that 
drivers who have an accident (as defined in §390.5) in a 

foreign country are post-accident alcohol and drug tested in 
conformance with the requirements of 49 CFR parts 40 and 
382. If the test(s) cannot be administered within the required 
8 or 32 hours, the employer shall prepare and maintain a 
record stating the reasons the test(s) was not administered 
(see §§382.303(b)(1) and (b)(4)). 

Question 5: What post-accident alcohol and drug testing 
requirements are there for foreign drivers involved in acci- 
dents occurring outside the United States? 

Guidance: Post-accident alcohol and drug testing is re- 
quired for CMV accidents occurring within the U.S. and on 
segments of interstate movements into Canada between the 
U.S.-Canadian border and the first physical delivery location 
of a Canadian consignee. The FHWA further believes its 
regulations require testing for segments of interstate move- 
ments out of Canada between the last physical pick-up loca- 
tion of a Canadian consignor and the U.S.-Canadian border. 
The same would be true for movements between the U.S.- 
Mexican border and a point in Mexico. 

For example, a motor carrier has two shipments on a CMV 
from a shipper in Chicago, Illinois. The first shipment will be 
delivered to Winnipeg, Manitoba and the second to 
Lloydminster, Saskatchewan. A driver is required to be post- 
accident tested for any CMV accident that meets the require- 
ments to conduct 49 CFR 382.303 Post-accident testing, that 
occurs between Chicago, Illinois and Winnipeg, Manitoba (the 
first delivery point). The FHWA would not require a foreign 
motor carrier to conduct testing of foreign drivers for any 
accidents between Winnipeg and Lloydminster. 

The FHWA does not believe it has authority over Canadian 
and Mexican motor carriers that operate within their own 
countries where the movement does not involve movements 
into or out of the United States. For example, the FHWA does 
not believe it has authority to require testing for transporta- 
tion of freight from Prince George, British Colombia to Red 
Deer, Alberta that does not traverse the United States. 
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If the driver is not tested for alcohol and drugs as required 
by §382.303 and the motor carrier operates in the U.S. during 
a four-month period of time after the event that triggered the 
requirement for such a test, the motor carrier will be in 
violation of part 382 and may be subject to penalties under 
§382.507. 

§382.305 Random testing. 

(a) Every employer shall comply with the require- 
ments of this section. Every driver shall submit to ran- 
dom alcohol and controlled substance testing as 
required in this section. 

(b)(1) Except as provided in paragraphs (c) through (e) 
of this section, the minimum annual percentage rate for 
random alcohol testing shall be 10 percent of the aver- 
age number of driver positions. 

(2) Except as provided in paragraphs (f) through (h) 
of this section, the minimum annual percentage rate for 
random controlled substances testing shall be 50 per- 
cent of the average number of driver positions. 

(c) The FMCSA Administrator’s decision to increase 
or decrease the minimum annual percentage rate for 
alcohol testing is based on the reported violation rate for 
the entire industry. All information used for this deter- 
mination is drawn from the alcohol management infor- 
mation system reports required by §382.403. In order to 
ensure reliability of the data, the FMCSA Administrator 

considers the quality and completeness of the reported 
data, may obtain additional information or reports from 
employers, and may make appropriate modifications in 
calculating the industry violation rate. In the event ofa 
change in the annual percentage rate, the FMCSA Ad- 
ministrator will publish in the Federal Register the new 
minimum annual percentage rate for random alcohol 
testing of drivers. The new minimum annual percentage 
rate for random alcohol testing will be applicable start- 
ing January 1 of the calendar year following publication 
in the Federal Register. 

(d)(1) When the minimum annual percentage rate for 
random alcohol testing is 25 percent or more, the 
FMCSA Administrator may lower this rate to 10 percent 
of all driver positions if the FMCSA Administrator de- 
termines that the data received under the reporting 
requirements of §382.403 for two consecutive calendar 

years indicate that the violation rate is less than 0.5 

percent. 

(2) When the minimum annual percentage rate for 

random alcohol testing is 50 percent, the FMCSA Ad- 

ministrator may lower this rate to 25 percent of all 

driver positions if the FMCSA Administrator deter- 

mines that the data received under the reporting re- 

quirements of §382.403 for two consecutive calendar 

years indicate that the violation rate is less than 1.0 

percent but equal to or greater than 0.5 percent. 

(e)(1) When the minimum annual percentage rate for 

random alcohol testing is 10 percent, and the data 

received under the reporting requirements of §382.403 

for that calendar year indicate that the violation rate 1s 

equal to or greater than 0.5 percent, but less than 1.0 

percent, the FMCSA Administrator will increase the 

minimum annual percentage rate for random alcohol 

testing to 25 percent for all driver positions. 

§382.305 

(2) When the minimum annual percentage rate for 
random alcohol testing is 25 percent or less, and the 
data received under the reporting requirements of $382. 
403 for that calendar year indicate that the violation 
rate is equal to or greater than 1.0 percent, the FMCSA 
Administrator will increase the minimum annual per- 
centage rate for random alcohol testing to 50 percent for 
all driver positions. 

(f) The FMCSA Administrator’s decision to increase or 
decrease the minimum annual percentage rate for con- 
trolled substances testing is based on the reported posi- 
tive rate for the entire industry. All information used for 
this determination is drawn from the controlled sub- 
stances management information system reports re- 

quired by §382.403. In order to ensure reliability of the 
data, the FMCSA Administrator considers the quality 
and completeness of the reported data, may obtain ad- 
ditional information or reports from employers, and 
may make appropriate modifications in calculating the 
industry positive rate. In the event of a change in the 
annual percentage rate, the FMCSA Administrator will 
publish in the Federal Register the new minimum an- 
nual percentage rate for controlled substances testing of 
drivers. The new minimum annual percentage rate for 
random controlled substances testing will be applicable 
starting January 1 of the calendar year following pub- 
lication in the Federal Register. 

(g) When the minimum annual percentage rate for 
random controlled substances testing is 50 percent, the 
FMCSA Administrator may lower this rate to 25 percent 
of all driver positions if the FMCSA Administrator de- 
termines that the data received under the reporting 
requirements of §382.403 for two consecutive calendar 
years indicate that the positive rate is less than 1.0 
percent. 

(h) When the minimum annual percentage rate for 
random controlled substances testing is 25 percent, and 
the data received under the reporting requirements of 
§382.403 for any calendar year indicate that the re- 
ported positive rate is equal to or greater than 1.0 
percent, the FMCSA Administrator will increase the 
minimum annual percentage rate for random controlled 
substances testing to 50 percent of all driver positions. 

(i)(1) The selection of drivers for random alcohol and 
controlled substances testing shall be made by a scien- 
tifically valid method, such as a random number table or 
a computer-based random number generator that is 
matched with drivers’ Social Security numbers, payroll 
identification numbers, or other comparable identifying 
numbers. 

(2) Each driver selected for random alcohol and con- 
trolled substances testing under the selection process 
used, shall have an equal chance of being tested each 
time selections are made. 

(3) Each driver selected for testing shall be tested 
during the selection period. 

(j)(1) To calculate the total number of covered drivers 
eligible for random testing throughout the year, as an 
employer, you must add the total number of covered 
drivers eligible for testing during each random testing 
period for the year and divide that total by the number 
of random testing periods. Covered employees, and only 
covered employees, are to be in an employer’s random 
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testing pool, and all covered drivers must be in the 

random pool. If you are an employer conducting random 

testing more often than once per month (e.g., daily, 
weekly, bi-weekly) you do not need to compute this total 
number of covered drivers rate more than on a once per 

month basis. 
(2) As an employer, you may use a service agent (e.g., 

a C/TPA) to perform random selections for you, and your 
covered drivers may be part of a larger random testing 
pool of covered employees. However, you must ensure 
that the service agent you use is testing at the appro- 
priate percentage established for your industry and that 
only covered employees are in the random testing pool. 

(k)(1) Each employer shall ensure that random alco- 
hol and controlled substances tests conducted under 
this part are unannounced. 

(2) Each employer shall ensure that the dates for 
administering random alcohol and controlled sub- 
stances tests conducted under this part are spread rea- 
sonably throughout the calendar year. 

(1) Each employer shall require that each driver who 
is notified of selection for random alcohol and/or con- 
trolled substances testing proceeds to the test site im- 
mediately; provided, however, that if the driver is 
performing a safety-sensitive function, other than driv- 
ing a commercial motor vehicle, at the time of notifica- 
tion, the employer shall instead ensure that the driver 
ceases to perform the safety-sensitive function and pro- 
ceeds to the testing site as soon as possible. 

(m) A driver shall only be tested for alcohol while the 
driver is performing safety-sensitive functions, just be- 
fore the driver is to perform safety-sensitive functions, 
or just after the driver has ceased performing such 
functions. 

(n) If a given driver is subject to random alcohol or 
controlled substances testing under the random alcohol 
or controlled substances testing rules of more than one 
DOT agency for the same employer, the driver shall be 
subject to random alcohol and/or controlled substances 
testing at the annual percentage rate established for the 
calendar year by the DOT agency regulating more than 
50 percent of the driver’s function. 

(o) If an employer is required to conduct random 
alcohol or controlled substances testing under the alco- 
hol or controlled substances testing rules of more than 
one DOT agency, the employer may— 

(1) Establish separate pools for random selection, 
with each pool containing the DOT-covered employees 
who are subject to testing at the same required mini- 
mum annual percentage rate; or 

(2) Randomly select such employees for testing at the 
highest minimum annual percentage rate established 
for the calendar year by any DOT agency to which the 
employer is subject. 

[68 FR 75459, Dec. 31, 2003] 

DOT Interpretations—§382.305 
Question 1: Is a driver who is on-duty, but has not been 

assigned a driving task, considered to be ready to perform a 
safety-sensitive function as defined in §382.107 subjecting the 
driver to random alcohol testing? 

Guidance: A driver must be about to perform, or immedi- 
ately available to perform, a safety-sensitive function to be 

considered subject to random alcohol testing. A supervisor, 

mechanic, or clerk, etc., who is on call to perform safety- 

sensitive functions may be tested at any time they are on call, 

ready to be dispatched while on-duty. 

Question 2: What are the employer’s obligations, in terms 

of random testing, with regard to an employee who does not 

drive as part of the employee’s usual job functions, but who 

holds a CDL and may be called upon at any time, on an 

occasional or emergency basis, to drive? 

Guidance: Such an employee must be in a random testing 

pool at all times, like a full-time driver. A drug test must be 

administered each time the employee’s name is selected from 

the pool. 

Alcohol testing, however, may only be conducted just before, 
during, or just after the performance of safety-sensitive 
functions. A safety-sensitive function as defined in §382.107 

means any of those on-duty functions set forth in §395.2 
On-Duty time, paragraphs (1) through (7), (generally, driving 
and related activities). If the employee’s name is selected, the 
employer must wait until the next time the employee is 
performing safety-sensitive functions, just before the em- 
ployee is to perform a safety-sensitive function, or just after 
the employee has ceased performing such functions to admin- 
ister the alcohol test. If a random selection period expires 
before the employee performs a safety-sensitive function, no 
alcohol test should be given, the employee’s name should be 
returned to the pool, and the number of employees subse- 
quently selected should be adjusted accordingly to achieve the 
required rate. 

Question 3: How should a random testing program be 
structured to account for the schedules of school bus or other 
drivers employed on a seasonal basis? 

Guidance: If no school bus drivers from an employer’s 
random testing pool are used to perform safety sensitive 
functions during the summer, the employer could choose to 
make random selections only during the school year. If the 
employer nevertheless chooses to make selections in the sum- 
mer, tests may only be administered when the drivers return 
to duty. 

If some drivers continue to perform safety-sensitive func- 
tions during the summer, such as driving buses for summer 
school, an employer could not choose to forego all random 
selections each summer. Such a practice would compromise 
the random, unannounced nature of the random testing 
program. The employer would test all selected drivers actu- 
ally driving in the summer. With regard to testing drivers not 
driving during the summer, the employer has two options. 
One, names of drivers selected who are on summer vacation 
may be returned to the pool and another selection made. Two, 
the selected names could be held by the employer and, if the 
drivers return to perform safety-sensitive functions before the 
next random selection, the test administered upon the drivers’ 
return. 

Finally, it should be noted that reductions in the number of 
drivers during summer vacations reduces the average number 
of driving positions over the course of the year, and thus the 
number of tests which must be administered to meet the 
minimum random testing rate. 

Question 4: Are driver positions that are vacant for a 
testing cycle to be included in the determination of how many 
random tests must be conducted? 

Guidance: No. The FHWA random testing program tests 
employed or utilized drivers, not positions that are vacant. 

Question 5: May an employer use the results of another 
program in which a driver participates to satisfy random 
testing requirements if the driver is used by the employer only 
occasionally? 
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Guidance: The rules establish an employer-based testing 
program. Employers remain responsible at all times for en- 
suring compliance with all of the rules, including random 
testing, for all drivers which they use, regardless of any 
utilization of third parties to administer parts of the program. 
Therefore, to use another’s program, an employer must make 
the other program, by contract, consortium agreement, or 
other arrangement, the employer’s own program. This would 
entail, among other things, being held responsible for the 
other program’s compliance, having records forwarded to the 
employer’s principal place of business on 2 days notice, and 
being notified of and acting upon positive test results. 

Question 6: Once an employee is randomly tested during a 
calendar year, is his/her name removed from the pool of names 
for the calendar year? 

Guidance: No, the names of those tested earlier in the year 
must be returned to the pool for each new selection. Each 
driver must be subject to an equal chance of being tested 
during each selection process. 

Question 7: Is it permissible to make random selections by 
terminals? 

Guidance: Yes. If random selection is done based on loca- 
tions or terminals, a two-stage selection process must be 
utilized. The first selection would be made by the locations 
and the second selection would be of those employees at the 
location(s) selected. The selections must ensure that each 
employee in the pool has an equal chance of being selected and 
tested, no matter where the employee is located. 

Question 8: When a driver works for two or more employ- 
ers, in whose random pool must the driver be included? 

Guidance: The driver must be in the pool of each employer 
for which the driver works. 

Question 9: After what period of time may an employer 
remove a casual driver from a random pool? 

Guidance: An employer may remove a casual driver, who is 
not used by the employer, from its random pool when it no 
longer expects the driver to be used. 

Question 10: If an employee is off work due to temporary 
lay-off, illness, injury or vacation, should that individual’s 
name be removed from the random pool? 

Guidance: No. The individual’s name should not be re- 
moved from the random pool so long as there is a reasonable 
expectation of the employee’s return. 

Question 11: Is it necessary for an owner-operator, who is 
not leased to a motor carrier, to belong to a consortium for 
random testing purposes? 

Guidance: Yes. 

Question 12: If an employer joins a consortium, and the 
consortium is randomly testing at the appropriate rates, will 
these rates meet the requirements of the alcohol and con- 

trolled substances testing for the employer even though the 

required percent of the employer’s drivers were not randomly 

tested? 

Guidance: Yes. 

Question 13: Is it permissible to combine the drivers from 

the subsidiaries of a parent employer into one pool, with the 

parent employer acting as a consortium? 

Guidance: Yes. 

Question 14: How should an employer compute the num- 

ber of random tests to be given to ensure that the appropriate 

testing rate is achieved given the fluctuations in driver popu- 

lations and the high turnover rate of drivers? 

Guidance: An employer should take into account fluctua- 

tions by estimating the number of random tests needed to be 

performed over the course of the year. If the carrier's driver 

workforce is expected to be relatively constant (i.e., the total 

number of driver positions is approximately the same) then 
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the number of tests to be performed in any given year could be 
determined by multiplying the average number of driver 
positions by the testing rate. 

If there are large fluctuations in the number of driver 
positions throughout the year without any clear indication of 
the average number of driver positions, the employer should 
make a reasonable estimate of the number of positions. After 
making the estimate, the employer should then be able to 
determine the number of tests necessary. 

Question 15: May an employer or consortium include non- 
DOT-covered employees in a random pool with DOT-covered 
employees? 

Guidance: No. 

Question 16: Canadians believe that their laws require 
employer actions be tied to the nature of the job and the 
associated safety risk. Canadian employers believe they will 
have to issue alcohol and drug testing policies that deal with 
all drivers in an identical manner, not just drivers that cross 
the border into the United States. If a motor carrier wanted to 
add cross border work to an intra-Canadian driver’s duties, 
and the driver was otherwise qualified under the FHWA rules, 
may the pre-employment test be waived? 

Guidance: The FHWA has long required, since the begin- 
ning of the drug testing program in 1988, that transferring 
from intrastate work into interstate work requires a “pre- 
employment” test regardless of what type of testing a State 
might have required under intrastate laws. This policy also 
applied to motor carriers that had a pre-employment testing 
program similar to the FHWA requirement. The FHWA be- 
lieves it is reasonable to apply this same interpretation to the 
first time a Canadian or Mexican driver enters the United 
States. 

This policy was delineated in the Federal Register of Feb- 
ruary 15, 1994 (59 FR 7302, at 7322). The FHWA believes 
motor carriers should separate drivers into intra-Canadian 
and inter-State groups for their policies and the random 
selection pools. If a driver in the intra-Canadian group (in- 
cluding the random selection pool) were to take on driving 
duties into the United States, the driver would be subject to a 
pre-employment test to take on this driving task. Although 
the circumstance is not actually a first employment with the 
motor carrier, such a test would be required because it would 
be the first time the driver would be subject to part 382. 

*Question 17: May an employer notify a driver of his/her 
selection for a random controlled substances test while the 
driver is in an off-duty status? 

Guidance: Yes. Part 382 does not prohibit an employer form 
notifying a driver of his/her selection for a random controlled 
substances test while the driver is in an off-duty status. 

If an employer selects a driver for a random controlled 
substances test while the driver is in an off-duty status, and 
then chooses to notify the driver that he/she has been selected 
while the driver is still off-duty, the employer must ensure 
that the driver proceeds immediately to a collection site. 
Immediately, in this context, means that all the driver’s ac- 
tions, after notification, lead to an immediate specimen 
collection. If the employer’s policy or practice is to notify 
drivers while they are in an off-duty status, the employer 
should make that policy clear to all drivers so that they are 
fully informed of their obligation to proceed immediately to a 
collection site. 

If an employer does not want to notify the driver that he/she 
has been selected for a random controlled substances test 
while the driver is in an off-duty status, the employer could set 

aside the driver’s name for notification until the driver re- 

turns to work, as long as the driver returns to work before the 

next selection for random testing is made. 

— 257 — 



§382.307 

Employers should note that regardless of when a driver is 
notified, the time the driver spends traveling to and from the 
collection site, and all time associated with providing the 
specimen, must be recorded as on-duty time for purposes of 
compliance with the hours-of-service rules. 

*Question 18: Is it permissible to select alternates for the 
purpose of complying with the Random Testing regulations? 

Guidance: Yes, it is permissible to select alternates. How- 
ever, it is only permissible if the primary driver selected will 
not be available for testing during the selection period be- 
cause of long-term absence due to layoff, illness, injury, vaca- 
tion or other circumstances. In the event the initial driver 
selected is not available for testing, the employer and/or 
C/TPA must document the reason why an alternate driver was 
tested. The documentation must be maintained and readily 
available when requested by the Secretary of Transportation, 
any DOT agency, or any State or local officials with regulatory 
authority over the employer or any of its drivers. 

*Question 19: A motor carrier uses a consortium/third 
party administrator (C/TPA) to conduct its random selection 
of driver names. The C/TPA has many motor carriers in its 
random selection pool. The C/TPA has set up its random 
selection program to pick driver names and notifies the motor 
carrier whose driver the C/TPA has selected. The motor car- 
rier notifies the C/T'PA the driver is presently on long-term 
absence due to layoff, illness, injury, or vacation. The motor 
carrier also notifies the C/TPA it does not expect the driver to 
return to duty before the C/TPA’s next selection of driver 
names. The C/TPA then randomly orders and selects a driver’s 
name from the motor carrier that employs the driver who is 
unavailable rather than selecting the next name on the ran- 
dom selection list. Is this a scientifically valid and impartial 
method for selecting drivers for random testing in a motor 
carrier’s program? 

Guidance: This procedure is a scientifically valid method 
for selecting driver names. This method is similar to methods 
used by organizations, including the Department of Labor’s 
Bureau of Labor Statistics, to randomly order, select, and 
substitute names for sampling with replacement of groups of 
individual and companies. This procedure has a small degree 
of theoretical bias for a simple random sampling selection 
procedure. The theoretical bias, though, is so minimal the 
FMCSA does not believe the agency should prohibit its use. 

This method is useful for operational settings, such as 
FMCSA’s motor carrier random testing program. The method 
is less impartial toward drivers than other theoretical meth- 
ods, but maintains a deterrent effect for both motor carriers 
and drivers. This method should deter motor carriers from 
claiming drivers are unavailable each time the C/TPA selects 
one of its drivers, there by never having its drivers subject to 
actual random tests. 

In addition, employers and C/TPA’s should establish opera- 
tional procedures that will ensure, to the greatest extent 
possible, that the primary selections for random testing are 
tested. The operational procedures should include procedures 
that will ensure the random selection lists are updated in a 
timely manner. The updates will ensure that drivers who are 
no longer available to an employer will not be counted in the 
random selection lists. The operational procedures should 
also outline the measures for selecting alternates, including 
documenting the reasons for using an alternate. 

*Question 20: If an employer is subject to random testing 
for only a partial calendar year, how should the employer 
determine the number of random tests required during the 
year to achieve the appropriate testing rate? (Examples: new 
employers that begin operating midway through the calendar 
year; employers which merge or split midway through the 
calendar year; Canadian or Mexican carriers that begin U.S. 
operations midway through the calendar year.) 

Response: The number of random tests required can be 

computed in the same manner as for any employer that has 

large fluctuations in the number of driver positions during the 

year. Use the formulas T = 50% x D/P for controlled substance 

testing and T = 10% x D/P for alcohol testing, where T is the 

number of tests required, D is the total number of drivers 

subject to testing, and P is the number of selection periods in 

a full calendar year. For any selection period during which the 

carrier was not subject to §382.305, simply enter a zero in the 

driver calculations. Example: A carrier starts operating in 

August and decides to test quarterly (P = 4). It has 16 drivers 

subject to testing in the third quarter and only 12 drivers 

subject to testing in the fourth quarter. D=0+0+ 16+ 12= 

28. D/P = 28/4 = 7. T = 50% of 7, or 3.5, which must be rounded 

up to 4. The carrier must test 4 drivers for controlled sub- 
stances between its first day of operation in August and the 
end of the year. Following the requirement to spread testing 
reasonably throughout the year, two drivers should be tested 
during the third quarter and two during the fourth quarter. 

*Question 21:If a driver has been notified of his/her selec- 
tion of random drug and/or alcohol testing and the testing 
cannot be completed because of “unforeseeable obstacles” at 
the collection site (i.e. collection site closed, collector unavail- 
able when driver shows up, emergency such as a fire, natural 
disaster, etc...), what is the carrier’s responsibility? 

Response:In accordance with §382.305(i)(3) and §382.305(1), 
each driver selected for testing shall be tested during the 
selection period; and upon notification of selection for random 
alcohol and/or drug testing proceed to the collection site 
immediately. In instances of “unforeseeable obstacles” the 
driver shall immediately contact the employer’s DER for in- 
structions to an alternative collection site. These “unforesee- 
able obstacles” do not negate the employer’s responsibility of 
ensuring that the required test be administered. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§382.307 Reasonable suspicion testing. 

(a) An employer shall require a driver to submit to an 
alcohol test when the employer has reasonable suspi- 
cion to believe that the driver has violated the prohibi- 
tions of subpart B of this part concerning alcohol. The 
employer’s determination that reasonable suspicion ex- 
ists to require the driver to undergo an alcohol test must 
be based on specific, contemporaneous, articulable ob- 

servations concerning the appearance, behavior, speech 
or body odors of the driver. 

(b) An employer shall require a driver to submit to a 
controlled substances test when the employer has rea- 
sonable suspicion to believe that the driver has violated 
the prohibitions of subpart B of this part concerning 
controlled substances. The employer’s determination 
that reasonable suspicion exists to require the driver to 
undergo a controlled substances test must be based on 
specific, contemporaneous, articulable observations con- 
cerning the appearance, behavior, speech or body odors 
of the driver. The observations may include indications 
of the chronic and withdrawal effects of controlled 
substances. 

(c) The required observations for alcohol and/or con- 
trolled substances reasonable suspicion testing shall be 
made by a supervisor or company official who is trained 
in accordance with §382.603. The person who makes the 
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determination that reasonable suspicion exists to con- 
duct an alcohol test shall not conduct the alcohol test of 
the driver. 

(d) Alcohol testing is authorized by this section only if 
the observations required by paragraph (a) of this sec- 
tion are made during, just preceding, or just after the 
period of the work day that the driver is required to be 
in compliance with this part. A driver may be directed by 
the employer to only undergo reasonable suspicion test- 
ing while the driver is performing safety-sensitive func- 
tions, just before the driver is to perform safety- 
sensitive functions, or just after the driver has ceased 
performing such functions. 

(e)(1) If an alcohol test required by this section is not 
administered within two hours following the determi- 
nation under paragraph (a) of this section, the employer 
shall prepare and maintain on file a record stating the 
reasons the alcohol test was not promptly administered. 
If an alcohol test required by this section is not admin- 
istered within eight hours following the determination 
under paragraph (a) of this section, the employer shall 
cease attempts to administer an alcohol test and shall 
state in the record the reasons for not administering the 
test. 

(2) Notwithstanding the absence of a reasonable sus- 
picion alcohol test under this section, no driver shall 
report for duty or remain on duty requiring the perfor- 
mance of safety-sensitive functions while the driver is 
under the influence of or impaired by alcohol, as shown 
by the behavioral, speech, and performance indicators of 
alcohol misuse, nor shall an employer permit the driver 
to perform or continue to perform safety-sensitive func- 
tions, until: 

(i) An alcohol test is administered and the driver’s 
alcohol concentration measures less than 0.02; or 

(ii) Twenty four hours have elapsed following the 
determination under paragraph (a) of this section that 
there is reasonable suspicion to believe that the driver 
has violated the prohibitions in this part concerning the 
use of alcohol. 

(3) Except as provided in paragraph (e)(2) of this 
section, no employer shall take any action under this 
part against a driver based solely on the driver’s behav- 
ior and appearance, with respect to alcohol use, in the 
absence of an alcohol test. This does not prohibit an 
employer with independent authority of this part from 
taking any action otherwise consistent with law. 

(f) A written record shall be made of the observations 
leading to an alcohol or controlled substances reason- 

able suspicion test, and signed by the supervisor or 

company official who made the observations, within 24 

hours of the observed behavior or before the results of 

the alcohol or controlled substances tests are released, 

whichever is earlier. 

DOT Interpretations—§382.307 

Question 1: May a reasonable suspicion alcohol test be 

based upon any information or observations of alcohol use or 

possession, other than a supervisor’s actual knowledge? 

Guidance: No. Information conveyed by third parties of a 

driver’s alcohol use may not be the only determining factor 

used to conduct a reasonable suspicion test. A reasonable 

suspicion test may only be conducted when a trained super- 
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visor has observed specific, contemporaneous, articulable ap- 
pearance, speech, body odor, or behavior indicators of alcohol 
use, 

Question 2: Why does §382.307(b) allow an employer to 
use indicators of chronic and withdrawal effects of controlled 
substances in the observations to conduct a controlled sub- 
stances reasonable suspicion test, but does not allow similar 
effects of alcohol use to be used for an alcohol reasonable 
suspicion test? 

Guidance: The use of controlled substances by drivers is 
strictly prohibited. Because controlled substances remain 
present in the body for a relatively long period, withdrawal 
effects may indicate that the driver has used drugs in viola- 
tion of the regulations, and therefore must be given a reason- 
able suspicion drug test. 

Alcohol is generally a legal substance. Only its use or 
presence in sufficient concentrations while operating a CMV 
is a violation of FHWA regulation. Alcohol withdrawal effects, 
standing alone, do not, therefore, indicate that a driver has 
used alcohol in violation of the regulations, and would not 
constitute reasonable suspicion to believe so. 

Question 3: A consignee, consignor, or other party is a 
motor carrier employer for purposes of 49 CFR parts 382 
through 399. They have trained their supervisors in accor- 
dance with 49 CFR 382.603 to conduct reasonable suspicion 
training on their own drivers. A driver for another motor 
carrier employer delivers, picks up, or has some contact with 
the consignee’s, consignor’s, or other party’s trained 
supervisor. This supervisor believes there is reasonable sus- 
picion, based on their training, that the driver may have used 
a controlled substance or alcohol in violation of the 
regulations. May this trained consignee, consignor, or other 
party’s supervisor order a reasonable suspicion test of a driver 
the supervisor does not supervise for the employing/using 
motor carrier employer? 

Guidance: No, the trained supervisor may not order a 
reasonable suspicion test of a driver the supervisor does not 
supervise for the employing/using motor carrier employer. 
Motor carrier employers may not conduct reasonable suspi- 
cion testing based “on reports of a third person who has made 
the observations, because of that person’s possible credibility 
problems or lack of appropriate training.” 

The trained supervisor for the consignee, consignor, or 
other party may, however, choose to do things not required by 
regulation, but encouraged by the FHWA. They may inform 
the driver that they believe the driver may have violated 
Federal, State, or local regulations and advise them not to 
perform additional safety-sensitive work. They may contact 
the employing/using motor carrier employer to alert them of 
their reasonable suspicion and request the employing/using 
motor carrier employer take appropriate action. In addition, 
they may contact the police to request appropriate action. 

Question 4: Are the reasonable suspicion testing and 
training requirements of §§382.307 and 382.603 applicable to 
an owner-operator who is both an employer and the only 
employee? 

Guidance: No, The requirements of §§382.307 and 382.603 
are not applicable to owner-operators in non-supervisory 
positions. §382.307 requires employers to have a driver sub- 
mit to an alcohol and/or controlled substances test when the 
employer has reasonable suspicion to believe that the driver 
has violated the prohibitions of subpart B of part 382. Apply- 
ing §382.307, Reasonable Suspicion Testing, to an owner- 
operator who is an employer and the only employee 
contradicts both “reason” and “suspicion” implicit in the title 
and the purpose of §382.307. A driver who has self-knowledge 
that he/she has violated the prohibitions of subpart B of part 
382 is beyond mere suspicion. Furthermore, §382.603 re- 
quires “all persons designated to supervise drivers” to receive 
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training that will enable him/her to determine whether rea- 
sonable suspicion exists to require a driver to undergo testing 
under §382.307. An owner-operator who does not hire or 
supervise other drivers is not in a supervisory position, nor 
are they subject to the testing requirements of $382.307. 
Therefore, such an owner-operator would not be subject to the 
training requirements of §382.603. 

§382.309 Return-to-duty testing. 

The requirements for return-to-duty testing must be 
performed in accordance with 49 CFR part 40, Subpart 

O. 

DOT Interpretations—$382.309 

*Question 1: A driver has tested positive and completed 
the referral and evaluation process up to the point of being 
released by the SAP for a return-to-duty test. The driver no 
longer works for the employer where he/she tested positive. 
The driver applies for work with a new employer. Must the 
new employer conduct two separate controlled substances 
tests (one pre-employment and one return-to-duty), or will one 
test suffice for both purposes? 

Guidance: An individual, who has complied with the 
education/treatment process as required under 49 CFR Part 
40, Subpart O, but has not submitted to a return-to-duty test, 
and is seeking employment with a new employer, a single test 
will suffice to meet the requirements of §382.301 and §382.309 

only when the new employer would be required to conduct 
both tests on the same day. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§382.311 Follow-up testing. 

The requirements for follow-up testing must be per- 
formed in accordance with 49 CFR part 40, Subpart O. 

Subpart D—Handling of Test 
Results, Record Retention and 

Confidentiality 

§382.401 Retention of records. 

(a) General requirement. Each employer shall 
maintain records of its alcohol misuse and controlled 
substances use prevention programs as provided in this 
section. The records shall be maintained in a secure 
location with controlled access. 

(b) Period of retention. Each employer shall main- 
tain the records in accordance with the following sched- 
ule: 

(1) Five years. The following records shall be main- 
tained for a minimum of five years: 

(i) Records of driver alcohol test results indicating an 
alcohol concentration of 0.02 or greater, 

(ii) Records of driver verified positive controlled sub- 
stances test results, 

(iii) Documentation of refusals to take required alco- 
hol and/or controlled substances tests, 

(iv) Driver evaluation and referrals, 
(v) Calibration documentation, 
(vi) Records related to the administration of the alco- 

hol and controlled substances testing programs, and 

(vii) A copy of each annual calendar year summary 

required by §382.403. 

(2) Two years. Records related to the alcohol and 

controlled substances collection process (except calibra- 

tion of evidential breath testing devices) shall be main- 

tained for a minimum of 2 years. 

(3) One year. Records of negative and canceled con- 

trolled substances test results (as defined in part 40 of 

this title) and alcohol test results with a concentration 

of less than 0.02 shall be maintained for a minimum of 

one year. 
(4) Indefinite period. Records related to the educa- 

tion and training of breath alcohol technicians, screen- 
ing test technicians, supervisors, and drivers shall be 
maintained by the employer while the individual per- 
forms the functions which require the training and for 
two years after ceasing to perform those functions. 

(c) Types of records. The following specific types of 
records shall be maintained. “Documents generated” 
are documents that may have to be prepared under a 
requirement of this part. If the record is required to be 
prepared, it must be maintained. 

(1) Records related to the collection process: 

(i) Collection logbooks, if used; 
(ii) Documents relating to the random selection pro- 

cess; 
(iii) Calibration documentation for evidential breath 

testing devices; 
(iv) Documentation of breath alcohol technician train- 

ing; 
(v) Documents generated in connection with decisions 

to administer reasonable suspicion alcohol or controlled 
substances tests; 

(vi) Documents generated in connection with deci- 
sions on post-accident tests; ~ 

(vii) Documents verifying existence of a medical ex- 
planation of the inability of a driver to provide adequate 
breath or to provide a urine specimen for testing; and 

(viii) A copy of each annual calendar year summary as 
required by §382.403. 

(2) Records related to a driver’s test results: 
(i) The employer’s copy of the alcohol test form, in- 

cluding the results of the test; 

(ii) The employer’s copy of the controlled substances 
test chain of custody and control form; 

(iii) Documents sent by the MRO to the employer, 
Hea those required by part 40, subpart G, of this 
title; 

(iv) Documents related to the refusal of any driver to 
submit to an alcohol or controlled substances test re- 
quired by this part; 

(v) Documents presented by a driver to dispute the 
result of an alcohol or controlled substances test admin- 
istered under this part; and 

(vi) Documents generated in connection with verifica- 
tions of prior employers’ alcohol or controlled substances 
test results that the employer: 

(A) Must obtain in connection with the exception 
contained in §382.301, and 

(B) Must obtain as required by §382.413. 
(3) Records related to other violations of this part. 
(4) Records related to evaluations: 
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(i) Records pertaining to a determination by a sub- 
stance abuse professional concerning a driver’s need for 
assistance; and 

(ii) Records concerning a driver’s compliance with 
recommendations of the substance abuse professional. 

(5) Records related to education and training: 
(i) Materials on alcohol misuse and controlled sub- 

stance use awareness, including a copy of the employer’s 
policy on alcohol misuse and controlled substance use; 

Gi) Documentation of compliance with the require- 
ments of §382.601, including the driver’s signed receipt 
of education materials; 

Gii) Documentation of training provided to supervi- 
sors for the purpose of qualifying the supervisors to 
make a determination concerning the need for alcohol 
and/or controlled substances testing based on reason- 
able suspicion; 

(iv) Documentation of training for breath alcohol tech- 
nicians as required by §40.213(g) of this title; and 

(v) Certification that any training conducted under 
this part complies with the requirements for such 
training. 

(6) Administrative records related to alcohol and con- 
trolled substances testing: 

(1) Agreements with collection site facilities, laborato- 
ries, breath alcohol technicians, screening test techni- 
cians, medical review officers, consortia, and third party 
service providers; 

(ii) Names and positions of officials and their role in 
the employer’s alcohol and controlled substances testing 
program(s); 

(iii) Semi-annual laboratory statistical summaries of 
urinalysis required by §40.111(a) of this title; and 

(iv) The employer’s alcohol and controlled substances 
testing policy and procedures. 

(d) Location of records. All records required by this 
part shall be maintained as required by §390.29 of this 
subchapter and shall be made available for inspection at 
the employer’s principal place of business within two 
business days after a request has been made by an 
authorized representative of the Federal Motor Carrier 

Safety Administration. 
(e) OMB control number. 
(1) The information collection requirements of this 

part have been reviewed by the Office of Management 
and Budget pursuant to the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.) and have been assigned 
OMB control number 2126-0012. 

(2) The information collection requirements of this 

part are found in the following sections: Sections 382. 

105, 382.113, 382.301, 382.303, 382.305, 382.307, 382. 

401, 382.403, 382.405, 382.409, 382.411, 382.601, 382. 

603. 

[68 FR 75459, Dec. 31, 2003; 78 FR 58479, Sept. 24, 2013] 

DOT Interpretations—§382.401 

Question 1: Many small school districts are affiliated 

through service units which are, in essence, a coalition of 

individual districts. Can these school districts have one com- 

mon confidant for purposes of receiving results and keeping 

records? 

Guidance: Yes. Employers may use agents to maintain the 

records, as long as they are in a secure location with controlled 

§382.403 

access. The employer must also make all records available for 
inspection at the employer’s principal place of business within 
two business days after a request has been made by an FHWA 
representative. 

§382.403 Reporting of results in a management 
information system. 

(a) An employer shall prepare and maintain a sum- 
mary of the results of its alcohol and controlled sub- 
stances testing programs performed under this part 
during the previous calendar year, when requested by 
the Secretary of Transportation, any DOT agency, or 
any State or local officials with regulatory authority 
over the employer or any of its drivers. 

(b) If an employer is notified, during the month of 
January, of a request by the Federal Motor Carrier 

Safety Administration to report the employer’s annual 
calendar year summary information, the employer shall 
prepare and submit the report to the FMCSA by March 
15 of that year. The employer shall ensure that the 
annual summary report is accurate and received by 
March 15 at the location that the FMCSA specifies in its 
request. The employer must use the Management In- 
formation System (MIS) form and instructions as re- 
quired by 49 CFR part 40 (at §40.26 and appendix H to 
part 40). The employer may also use the electronic 
version of the MIS form provided by the DOT. The 
Administrator may designate means (e.g., electronic 
program transmitted via the Internet), other than hard- 
copy, for MIS form submission. For information on the 
electronic version of the form, see: http://www.fmcsa. 
dot.gou/safetyprogs/drugs/engtesting.htm. 

(c) When the report is submitted to the FMCSA by 
mail or electronic transmission, the information re- 

quested shall be typed, except for the signature of the 
certifying official. Each employer shall ensure the accu- 
racy and timeliness of each report submitted by the 
employer or a consortium. 

(d) If you have a covered employee who performs 
multi-DOT agency functions (e.g., an employee drives a 
commercial motor vehicle and performs pipeline main- 
tenance duties for the same employer), count the em- 
ployee only on the MIS report for the DOT agency under 
which he or she is randomly tested. Normally, this will 
be the DOT agency under which the employee performs 
more than 50% of his or her duties. Employers may have 
to explain the testing data for these employees in the 
event of a DOT agency inspection or audit. 

(e) A service agent (e.g., Consortium/Third party ad- 
ministrator as defined in 49 CFR 382.107) may prepare 
the MIS report on behalf of an employer. However, a 
company official (e.g., Designated employer representa- 
tive) must certify the accuracy and completeness of the 
MIS report, no matter who prepares it. 

[68 FR 75459, Dec. 31, 2003; 78 FR 58479, Sept. 24, 2013] 

DOT Interpretations—$382.403 

Question 1: The FHWA regulations are written on an 
annual calendar year basis. Will foreign motor carriers, using 
this system, work from July 1 to June 30, or is everything to 
be managed on a six-month basis for the first year and then 
fall into annual calendar years subsequently? 
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Guidance: All motor carriers must manage their programs 

and report results under §382.403, if requested by FHWA, on 

a January 1 to December 31 basis. This means that foreign 
motor carriers will report July 1 to December 31 results the 
first applicable year. 

§382.405 Access to facilities and records. 

(a) Except as required by law or expressly authorized 
or required in this section, no employer shall release 
driver information that is contained in records required 
to be maintained under §382.401. 

(b) A driver is entitled, upon written request, to obtain 
copies of any records pertaining to the driver’s use of 
alcohol or controlled substances, including any records 
pertaining to his or her alcohol or controlled substances 
tests. The employer shall promptly provide the records 
requested by the driver. Access to a driver’s records shall 
not be contingent upon payment for records other than 
those specifically requested. 

(c) Each employer shall permit access to all facilities 
utilized in complying with the requirements of this part 
to the Secretary of Transportation, any DOT agency, or 
any State or local officials with regulatory authority 
over the employer or any of its drivers. 

(d) Each employer shall make available copies of all 
results for employer alcohol and/or controlled sub- 
stances testing conducted under this part and any other 
information pertaining to the employer’s alcohol misuse 
and/or controlled substances use prevention program, 
when requested by the Secretary of Transportation, any 
DOT agency, or any State or local officials with regula- 
tory authority over the employer or any of its drivers. 

(e) When requested by the National Transportation 
Safety Board as part of an accident investigation, em- 
ployers shall disclose information related to the employ- 
er’s administration of a post-accident alcohol and/or 
controlled substance test administered following the 
accident under investigation. 

(f) Records shall be made available to a subsequent 
employer upon receipt of a written request from a 
driver. Disclosure by the subsequent employer is per- 
mitted only as expressly authorized by the terms of the 
driver’s request. 

(g) An employer may disclose information required to 
be maintained under this part pertaining to a driver to 
the decision maker in a lawsuit, grievance, or adminis- 
trative proceeding initiated by or on behalf of the indi- 
vidual, and arising from a positive DOT drug or alcohol 
test or a refusal to test (including, but not limited to, 

adulterated or substituted test results) of this part (in- 
cluding, but not limited to, a worker’s compensation, 

unemployment compensation, or other proceeding relat- 
ing to a benefit sought by the driver). Additionally, an 
employer may disclose information in criminal or civil 
actions in accordance with §40.323(a)(2) of this title. 

(h) An employer shall release information regarding a 
driver’s records as directed by the specific written con- 
sent of the driver authorizing release of the information 
to an identified person. Release of such information by 
the person receiving the information is permitted only 
in accordance with the terms of the employee's specific 
written consent as outlined in §40.321(b) of this title. 

DOT Interpretations—§382.405 

Question 1: May employers who are subject to other Fed- 

eral agencies’ regulations, such as the Nuclear Regulatory 

Commission, Department of Energy, Department of Defense, 

etc., allow those agencies to view or have access to test records 

required to be prepared and maintained by parts 40 and/or 

382? 

Guidance: Federal agencies, other than those specifically 

provided for in §382.405, may have access to an employer’s 

driver test records maintained in accordance with parts 40 or 

382 only when a specific, contemporaneous authorization for 

release of the test records is allowed by the driver. 

Question 2: Must a motor carrier respond to a third-party 
administrator’s request (as directed by the specific, written 
consent of the driver authorizing release of the information on 
behalf of an entity such as a motor carrier) to release driver 
information that is contained in records required to be main- 
tained under §382.401? 

Guidance: Yes. However, the third-party administrator 
must comply with the conditions established concerning con- 
fidentiality, test results, and record keeping as stipulated in 
the “Notice: Guidance on the Role of Consortia and Third- 
Party Administrators (C/TPA) in DOT Drug and Alcohol Test- 
ing Programs” published on July 25, 1995, in Volume 60, No. 
142, in the Federal Register. Motor carriers must comply 
completely with 49 CFR 382.413 and 382.405 as well as any 
applicable regulatory guidance. Please note that written con- 
sent must be obtained from the employee each time part 382 
information is provided to a C/TPA, the consent must be 
specific to the individual or entity to whom information is 
being provided, and that blanket or non-specific consents to 
release information are not allowed. 

Question 3: May employers allow unions or the National 
Labor Relations Board to view or have access to test records 
required to be prepared and maintained by parts 40 and/or 
382, such as the list(s) of all employees actually tested? 

Guidance: Unions and the National Labor Relations Board 
may have access to the list(s) of all employees in the random 
pool or the list(s) of all employees actually tested. The dates of 
births and SSNs must be removed from these lists prior to 
release. However, access to the employee’s negative or positive 
test records maintained in accordance with parts 40 or 382 
can be granted only when a specific, contemporaneous autho- 
rization for release of the test records is allowed by the driver. 

Question 4: May an employer (motor carrier) disclose in- 
formation required to be maintained under 49 CFR part 382 
(pertaining to a driver) to the driver or the decision maker in 
a lawsuit, grievance, or other proceeding (including, but not 
limited to, worker’s compensation, unemployment compensa- 
tion) initiated by or on behalf of the driver, without the 
driver’s written consent? 

Guidance: Yes, a motor carrier has discretion without the 
driver’s consent as provided by §382.405(g), to disclose infor- 
mation to the driver or the decision maker in a lawsuit, 
grievance, or other proceeding (including, but not limited to, 
worker’s compensation, unemployment compensation) initi- 
ated by or on behalf of the driver concerning prohibited con- 
duct under 49 CFR part 382. 

; Also, an employer (motor carrier) may be required to pro- 
vide the test result information pursuant to other Federal 
statutes or an order of a competent Federal jurisdiction, such 
as an administrative subpoena, as allowed by §382.405(a) 
without the driver’s written consent. 

Question 5: What is meant by the term “as required by 
law” in relation to State or local laws for disclosure of public 
records relating to a driver’s testing information and test 
results? 
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Guidance: The term “as required by law” in §382.405(a) 
means Federal statutes or an order of a competent Federal 
jurisdiction, such as an administrative subpoena. The Omni- 
bus Transportation Employee Testing Act of 1991, and the 
implementing regulations in part 382, require that test re- 
sults and medical information be confidential to the maximum 
extent possible. (Pub. L. 102-148, Title V, section 5(a)(1), 105 
Stat. 959, codified at 49 U.S.C. 31306). In addition, the Act 
preempts inconsistent State or local government laws, rules, 
regulations, ordinances, standards, or orders that are incon- 
sistent with the regulations issued under the Act. 

The FHWA believes the only State and local officials that 
may have access to the driver’s records under §382.405(d) and 
49 U.S.C. 31306, without the driver’s written consent, are 
State or local government officials that have regulatory au- 
thority over an employer's (motor carrier’s) alcohol and drug 
testing programs for purposes of enforcement of part 382. 
Such State and local agencies conduct employer (motor car- 
rier) compliance reviews under the FHWA’s Motor Carrier 
Safety Assistance Program (MCSAP) on the FHWa’s behalf in 
accordance with 49 CFR part 350. 

§382.407 Medical review officer notifications to 
the employer. 

Medical review officers shall report the results of 
controlled substances tests to employers in accordance 
with the requirements of part 40, Subpart G, of this 
title. 

§382.409 Medical review officer record retention 

for controlled substances. 

(a) A medical review officer or third party administra- 
tor shall maintain all dated records and notifications, 

identified by individual, for a minimum of five years for 
verified positive controlled substances test results. 

(b) A medical review officer or third party administra- 
tor shall maintain all dated records and notifications, 
identified by individual, for a minimum of one year for 
negative and canceled controlled substances test 
results. 

(c) No person may obtain the individual controlled 
substances test results retained by a medical review 
officer or third party administrator, and no medical 
review officer or third party administrator shall release 
the individual controlled substances test results of any 
driver to any person, without first obtaining a specific, 
written authorization from the tested driver. Nothing in 
this paragraph (c) shall prohibit a medical review officer 
or third party administrator from releasing, to the em- 

ployer or to officials of the Secretary of Transportation, 

any DOT agency, or any State or local officials with 

regulatory authority over the controlled substances 

testing program under this part, the information delin- 

eated in part 40, Subpart G, of this title. 

§382.411 Employer notifications. 

(a) An employer shall notify a driver of the results of 

a pre-employment controlled substances test conducted 

under this part, if the driver requests such results 

within 60 calendar days of being notified of the dispo- 

sition of the employment application. An employer shall 

notify a driver of the results of random, reasonable 

suspicion and post-accident tests for controlled sub- 

stances conducted under this part if the test results are 

§382.413 

verified positive. The employer shall also inform the 
driver which controlled substance or substances were 
verified as positive. 

(b) The designated employer representative shall 
make reasonable efforts to contact and request each 
driver who submitted a specimen under the employer’s 
program, regardless of the driver’s employment status, 
to contact and discuss the results of the controlled 
substances test with a medical review officer who has 
been unable to contact the driver. 

(c) The designated employer representative shall im- 
mediately notify the medical review officer that the 
driver has been notified to contact the medical review 
officer within 72 hours. 

§382.413 Inquiries for alcohol and controlled 
substances information from previous employ- 
ers. 

Employers shall request alcohol and controlled sub- 
stances information from previous employers in accor- 
dance with the requirements of §40.25 of this title. 

DOT Interpretations—§382.413 

Question 1: What is to be done if a previous employer does 
not make the records available in spite of the employer’s 
request along with the driver’s written consent? 

Guidance: Employers must make a reasonable, good faith 
effort to obtain the information. If a previous employer re- 
fuses, in violation of §382.405, to release the information 
pursuant to the new employer’s and driver’s request, the new 
employer should note the attempt to obtain the information 
and place the note with the driver’s other testing information 
(59 FR 7501, February 14, 1994). 

Question 2: Within 14 days of first using a driver to 
perform safety-sensitive functions, an employer discovers 
that a driver had a positive controlled substances and/or 0.04 
alcohol concentration test result within the previous two 
years. No records are discovered that the driver was evalu- 
ated by an SAP and has been released by an SAP for return to 
work. The employer removes the driver immediately from the 
performance of safety-sensitive duties. Is there a violation of 
the regulations? 

Guidance: Based on the scenario as presented, only the 
driver is in violation of the rules. 

Question 3: Must an employer investigate a driver’s alco- 
hol and drug testing background prior to January 1, 1995? 

Guidance: No. The first implementation date of the part 
382 testing programs was January 1, 1995. §382.413 requires 
subsequent employers to obtain information retained by pre- 
vious employers that the previous employers generated under 
a part 382 testing program. Since no employer was allowed to 
conduct any type of alcohol or drug test under the authority of 
part 382 prior to January 1, 1995, no tests conducted prior to 
1995 are required to be obtained under §382.413. An employer 
may, however, under its own authority, request that a driver 
who was subject to part 391 drug testing provide prior testing 
information. 

Question 4: Must a motor carrier respond to a third-party 
administrator’s request (as directed by the specific, written 
consent of the driver authorizing release of the information on 
behalf of an entity such as a motor carrier) to release driver 
information that is contained in records required to be main- 
tained under §382.401? 

Guidance: Yes. However, the third-party administrator 

must comply with the conditions established concerning con- 

fidentiality, test results, and record keeping as stipulated in 
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§382.501 

the “Notice: Guidance on the Role of Consortia and Third- 
Party Administrators (C/TPA) in DOT Drug and Alcohol Test- 
ing Programs” published on July 25, 1995, in Volume 60, No. 
142, in the Federal Register. Motor carriers must comply 
completely with §§382.413 and 382.405 as well as any appli- 
cable regulatory guidance. Please note that written consent 
must be obtained from the employee each time part 382 
information is provided to a C/TPA, that the consent must be 
specific to the individual or entity to whom information is 
being provided, and that blanket or non-specific consents to 
release information are not allowed. 

Subpart E—Consequences for 
Drivers Engaging in Substance Use- 

Related Conduct 

§382.501 Removal from safety-sensitive function. 

(a) Except as provided in subpart F of this part, no 
driver shall perform safety-sensitive functions, includ- 
ing driving a commercial motor vehicle, if the driver has 
engaged in conduct prohibited by subpart B of this part 
or an alcohol or controlled substances rule of another 
DOT agency. 

(b) No employer shall permit any driver to perform 
safety-sensitive functions; including driving a commer- 
cial motor vehicle, if the employer has determined that 
the driver has violated this section. 

(c) For purposes of this subpart, commercial motor 
vehicle means a commercial motor vehicle in commerce 
as defined in §382.107, and a commercial motor vehicle 
in interstate commerce as defined in Part 390 of this 
subchapter. 

DOT Interpretations—§382.501 

Question 1: What work may the driver perform for an 
employer, if a driver violates the prohibitions in subpart B? 

Guidance: A driver who has violated the prohibitions of 
subpart B may perform any duties for an employer that are 
not considered “safety-sensitive functions.” This may include 
handling of materials exclusively in a warehouse, regardless 
of whether the materials are considered hazardous as long as 
safety-sensitive functions are not performed. Safety-sensitive 
functions may not be performed until the individual has been 
evaluated by an SAP, complied with any recommended treat- 
ment, has been re-evaluated by an SAP, has been allowed by 
the SAP to return to work and has passed a return to duty 
test. 

§382.503 Required evaluation and testing. 

No driver who has engaged in conduct prohibited by 
subpart B of this part shall perform safety-sensitive 
functions, including driving a commercial motor vehicle, 
unless the driver has met the requirements of part 40, 
subpart O, of this title. No employer shall permit a 
driver who has engaged in conduct prohibited by sub- 
part B of this part to perform safety-sensitive functions, 
including driving a commercial motor vehicle, unless 
the driver has met the requirements of part 40, subpart 
O, of this title. 

DOT Interpretations—§382.503 
*Question 1: If (1) a driver has a verified positive test 

result for controlled substances or an alcohol concentration of 
0.04 or greater and (2) the driver subsequently obtains a 

verified negative result for controlled substances or a test 

result of less than 0.04 alcohol concentration without having 

been evaluated by a substance abuse professional (SAP), may 

the motor carrier accept the subsequent test results and 

ignore the requirement to refer the driver to an SAP for 

evaluation and possible treatment? 

Guidance: No. A motor carrier must have a report from an 

SAP showing that the driver has been evaluated and may 

return to work because he or she: 

(1) Does not need treatment; 

(2) Needs part-time outpatient treatment, but may con- 

tinue to drive while being treated on his or her off duty time; 

or 

(3) Needed full-time outpatient or inpatient treatment, has 
received such treatment, and is ready to return to driving. 

The driver must also pass a return to duty controlled 
substances or alcohol test that complies with all of the re- 
quirements of parts 40 and 382. 

*Editor’s Note: This interpretation was issued 
after the interpretations were published in the 
Federal Register in April 1997. 

§382.505 Other alcohol-related conduct. 

(a) No driver tested under the provisions of subpart C 
of this part who is found to have an alcohol concentra- 
tion of 0.02 or greater but less than 0.04 shall perform 
or continue to perform safety-sensitive functions for an 
employer, including driving a commercial motor vehicle, 
nor shall an employer permit the driver to perform or 
continue to perform safety-sensitive functions, until the 
start of the driver’s next regularly scheduled duty pe- 
riod, but not less than 24 hours following administra- 
tion of the test. 

(b) Except as provided in paragraph (a) of this section, 
no employer shall take any action under this part 
against a driver based solely on test results showing an 
alcohol concentration less than 0.04. This does not pro- 
hibit an employer with authority independent of this 
part from taking any action otherwise consistent with 
law. 

§382.507 Penalties. 

Any employer or driver who violates the requirements 
of this part shall be subject to the civil and/or criminal 
penalty provisions of 49 U.S.C. 521(b). In addition, any 
employer or driver who violates the requirements of 49 
CFR part 40 shall be subject to the civil and/or criminal 
penalty provisions of 49 U.S.C. 521(b). 

DOT Interpretations—§382.507 

Question 1: What is the fine or penalty for employers who 
refuse or fail to provide Part 382 testing information to a 
subsequent employer? 

Guidance: Title 49 U.S.C. 521(b)(2)(A) provides for civil 
penalties not to exceed $500 for each instance of refusing or 
failing to provide the information required by §382.405. 
Criminal penalties may also be imposed under 49 U.S.C. 
521(b)(6). 
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Subpart F—Alcohol Misuse and 
Controlled Substances Use 

Information, Training, and Referral 

§382.601 Employer obligation to promulgate a 
policy on the misuse of alcohol and use of 
controlled substances. 
(a) General requirements. Each employer shall 

provide educational materials that explain the require- 
ments of this part and the employer’s policies and pro- 
cedures with respect to meeting these requirements. 

(1) The employer shall ensure that a copy of these 
materials is distributed to each driver prior to the start 
of alcohol and controlled substances testing under this 
part and to each driver subsequently hired or trans- 
ferred into a position requiring driving a commercial 
motor vehicle. 

(2) Each employer shall provide written notice to 
representatives of employee organizations of the avail- 
ability of this information. 

(b) Required content. The materials to be made 
available to drivers shall include detailed discussion of 
at least the following: 

(1) The identity of the person designated by the em- 
ployer to answer driver questions about the materials; 

(2) The categories of drivers who are subject to the 
provisions of this part; 

(3) Sufficient information about the safety-sensitive 
functions performed by those drivers to make clear what 
period of the work day the driver is required to be in 
compliance with this part; 

(4) Specific information concerning driver conduct 
that is prohibited by this part; 

(5) The circumstances under which a driver will be 
tested for alcohol and/or controlled substances under 
this part, including post-accident testing under §382. 

303(d); 
(6) The procedures that will be used to test for the 

presence of alcohol and controlled substances, protect 
the driver and the integrity of the testing processes, 
safeguard the validity of the test results, and ensure 
that those results are attributed to the correct driver, 
including post-accident information, procedures and in- 

structions required by §382.303(d); 
(7) The requirement that a driver submit to alcohol 

and controlled substances tests administered in accor- 

dance with this part; 
(8) An explanation of what constitutes a refusal to 

submit to an alcohol or controlled substances test and 

the attendant consequences; 
(9) The consequences for drivers found to have vio- 

lated subpart B of this part, including the requirement 

that the driver be removed immediately from safety- 

sensitive functions, and the procedures under part 40, 

subpart O, of this title; 

(10) The consequences for drivers found to have an 

alcohol concentration of 0.02 or greater but less than 

0.04; 
(11) Information concerning the effects of alcohol and 

controlled substances use on an individual’s health, 

work, and personal life; signs and symptoms of an alco- 

§382.603 

hol or a controlled substances problem (the driver’s or a 
co-worker’s); and available methods of intervening 
when an alcohol or a controlled substances problem is 
suspected, including confrontation, referral to any em- 
ployee assistance program and/or referral to 
management. 

(c) Optional provision. The materials supplied to 
drivers may also include information on additional em- 
ployer policies with respect to the use of alcohol or 
controlled substances, including any consequences for a 
driver found to have a specified alcohol or controlled 
substances level, that are based on the employer’s au- 
thority independent of this part. Any such additional 
policies or consequences must be clearly and obviously 
described as being based on independent authority. 

(d) Certificate of receipt. Each employer shall en- 
sure that each driver is required to sign a statement 
certifying that he or she has received a copy of these 
materials described in this section. Each employer shall 
maintain the original of the signed certificate and may 
provide a copy of the certificate to the driver. 

[78 FR 58479, Sept. 24, 2013] 

DOT Interpretations—§382.601 

Question 1: If a driver refuses to sign a statement certify- 
ing that he or she has received a copy of the educational 
materials required in §382.601 from their employer, will the 
employee be in violation of §382.601? May the driver’s super- 
visor sign the certificate of receipt indicating that the em- 
ployee refused to sign? 

Guidance: The employer is responsible for ensuring that 
each driver signs a statement certifying that he or she has 
received a copy of the materials required in §382.601. The 
employer is required to maintain the original of the signed 
certificate and may provide a copy to the driver. The employer 
would be in violation if it uses a driver, who refuses to comply 
with §382.601, to perform any safety sensitive function, be- 
cause §382.601 is a requirement placed on the employer. The 
employee would not be in violation if he or she drove without 
signing for the receipt of the policy. It is not permissible for the 
driver’s supervisor to sign the certificate of receipt; however, 
it is advisable for the employer to note the attempt, the 
refusal, and the consequences of such action. Also, please note 
that the signing of the policy by the employee is in no way an 
acknowledgment that the policy itself complies with the 
regulations. 

Question 2: Does §382.601 require employers to provide 
educational materials and policies and procedures to drivers 
after the initial distribution of required educational materi- 
als? 

Guidance: No. 

§$382.603 Training for supervisors. 

Each employer shall ensure that all persons desig- 
nated to supervise drivers receive at least 60 minutes of 
training on alcohol misuse and receive at least an ad- 
ditional 60 minutes of training on controlled substances 
use. The training will be used by the supervisors to 
determine whether reasonable suspicion exists to re- 
quire a driver to undergo testing under §382.307. The 
training shall include the physical, behavioral, speech, 
and performance indicators of probable alcohol misuse 
and use of controlled substances. Recurrent training for 
supervisory personnel is not required. 
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§382.605 

DOT Interpretations—$382.603 

Question 1: Does §382.603 require employers to provide 

recurrent training to supervisory personnel? 

Guidance: No. 

Question 2: May an employer accept proof of supervisory 
training for a supervisor from another employer? 

Guidance: Yes. 

*Question 3: Are the reasonable suspicion testing and 
training requirements of §§382.307 and 382.603 applicable to 
an owner-operator who is both an employer and the only 

employee? 

Guidance: No. The requirements of §§382.307 and 382.603 

are not applicable to owner-operators in non-supervisory 
positions. §382.307 requires employers to have a driver sub- 
mit to an alcohol and/or controlled substances test when the 
employer has reasonable suspicion to believe that the driver 
has violated the prohibitions of subpart B of part 382. Apply- 
ing §382.307, Reasonable Suspicion Testing, to an owner- 
operator who is an employer and the only employee 
contradicts both “reason” and “suspicion” implicit in the title 
and the purpose of §382.307. A driver who has self-knowledge 
that he/she has violated the prohibitions of subpart B of part 
382 is beyond mere suspicion. Furthermore, §382.603 re- 
quires “all persons designated to supervise drivers” to receive 
training that will enable him/her to determine whether rea- 
sonable suspicion exists to require a driver to undergo testing 
under §382.307. An owner-operator who does not hire or 
supervise other drivers is not in a supervisory position, no 
rare they subject to the testing requirements of §382.307. 
Therefore, such an owner-operator would not be subject to the 
training requirements of §382.603. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§382.605 Referral, evaluation, and treatment. 

The requirements for referral, evaluation, and treat- 
ment must be performed in accordance with 49 CFR 
part 40, Subpart O. 

[66 FR 43103-43113, Aug. 17, 2001] 

DOT Interpretations—§382.605 

Question 1: Must an SAP evaluation be conducted in 
person or may it be conducted telephonically? 

Guidance: Both the initial and follow-up SAP evaluations 
are clinical processes that must be conducted face-to-face. 
Body language and appearance offer important physical cues 
vital to the evaluation process. Tremors, needle marks, di- 
lated pupils, exaggerated movements, yellow eyes, glazed or 
bloodshot eyes, lack of eye contact, a physical slowdown or 
hyperactivity, appearance, posture, carriage, and ability to 
communicate in person are vital components that cannot be 
determined telephonically. In-person sessions carry with 
them the added advantage of the SAP’s being able to provide 
immediate attention to individuals who may be a danger to 
themselves or others. 

‘ Question 2: Are employers required to provide interven- 
tion and treatment for drivers who have a substance abuse 
problem or only refer drivers to be evaluated by an SAP? 

Guidance: An employer who wants to continue to use or 
hire a driver who has violated the prohibitions in subpart B in 
the past must ensure that a driver has complied with any 
SAP’s recommended treatment prior to the driver returning to 
safety-sensitive functions. However, employers must only re- 
fer to an SAP drivers who have tested positive for controlled 
substances, tested 0.04 or greater alcohol concentration, or 
have violated other prohibitions in subpart B. 

Question 3: Under the DOT rules, must an SAP be certified 

by the DOT in order to perform SAP functions? 

Guidelines: The DOT does not certify, license, or approve 

individual SAPs. The SAP must be able to demonstrate to the 

employer qualifications necessary to meet the DOT rule 

requirements. The DOT rules define the SAP to bea licensed 

physician (medical doctor or doctor of osteopathy), a licensed 

or certified psychologist, a licensed or certified social worker, 

or a licensed or certified employee assistance professional. All 

must have knowledge of and clinical experience in the diag- 

nosis and treatment of substance abuse-related disorders (the 

degrees and certificates alone do not confer this knowledge).In 

addition, alcohol and drug abuse counselors certified by the 

National Association of Alcoholism and Drug Abuse Counsel- 

ors Certification Commission, a national organization that 

imposes qualification standards for treatment of alcohol- 

related disorders, are included in the SAP definition. 

Question 4: Are employers required to refer a discharged 
employee to an SAP? 

Guidance: The rules require an employer to advise the 
employee, who engages in conduct prohibited under the DOT 
rules, of the available resources for evaluation and treatment 
including the names, addresses, and telephone numbers of 
SAPs and counseling and treatment programs. In the scenario 
where the employer discharges the employee, that employer 
would be considered to be in compliance with the rules if it 
provided the list to the employee and ensured that SAPs on 
the list were qualified. This employer has no further obliga- 
tion (e.g., to facilitate referral to the SAP; ensure that the 
employee receives an SAP evaluation; pay for the evaluation; 
or seek to obtain, or maintain the SAP evaluation synopsis). 

Question 5: How will the SAP evaluation process differ if 
the employee is discharged by the employer rather than re- 
tained following a rule violation? 

Guidance: After engaging in prohibited conduct and prior to 
performing safety-sensitive duties in any DOT regulated in- 
dustry, the employee must receive a SAP evaluation. And, 
when assistance with a problem is clinically indicated, the 
employee must receive that assistance and demonstrate suc- 
cessful compliance with the recommendation as evaluated 
through an SAP follow-up evaluation. 

The SAP process has the potential to be more complicated 
when the employee is not retained by the employer. In such 
circumstances, the SAP will likely not have a connection with 
the employer for whom the employee worked nor have imme- 
diate access to the exact nature of the rule violation. In 
addition, the SAP may have to hold the synopsis of evaluation 
and recommendation for assistance report until asked by the 
employee to forward that information to a new employer who 
wishes to return the individual to safety-sensitive duties. In 
some cases, the SAP may provide the evaluation, referral to a 
treatment professional, and the follow-up evaluation before 
the employee has received an offer of employment. This cir- 
cumstance may require the SAP to hold all reports until asked 
by the individual to forward them to the new employer. If the 
new employer has a designated SAP, that SAP may conduct 
the follow-up evaluation despite the fact that the employee’s 
SAP has already done so. In other words, a new employer may 
determine to its own satisfaction (e.g., by having the prospec- 
tive employee receive a follow-up SAP evaluation utilizing the 
employer's designated SAP) that the prospective employee 
has demonstrated successful compliance with recommended 
treatment. 

Question 6: Do community lectures and self-help groups 
qualify as education and/or treatment? 

Guidance: Self-help groups and community lectures qualify 
as education but do not qualify as treatment. While self-help 
groups such as Alcoholics Anonymous (AA) and Narcotics 
Anonymous (NA) are crucial to many employees’ recovery 
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process, these efforts are not considered to be treatment pro- 
grams in and of themselves. However, they can serve as vital 
adjuncts in support of treatment program efforts. AA and NA 
programs require a level of anonymity which makes reporting 
client progress and prognosis for recovery impossible. If the 
client provides permission, AA and NA sponsors can provide 
attendance status reports to the SAP. Therefore, if a client is 
referred to one of these groups or to community lectures as a 
result of the SAP evaluation, the employee’s attendance, when 
it can be independently validated, can satisfy a SAP recom- 
mendation for education as well as a gauge for determining 
successful compliance with a treatment program when both 
education and treatment are recommended by the SAP’s 
evaluation. 

Question 7: Can an employee who has violated the rules 
return to safety-sensitive functions prior to receiving an SAP 
evaluation? 

Guidance: The employee is prohibited from performing any 
DOT regulated safety-sensitive function until being evaluated 
by the SAP. An employer is prohibited from permitting the 
employee to engage in safety-sensitive duties until evaluated. 
If the evaluation reveals that assistance is needed, the em- 
ployee must receive the assistance, be re-evaluated by the 
SAP (and determined to have demonstrated successful com- 
pliance with the recommendation), and pass a return-to-duty 
alcohol and/or drug test prior to performing safety-sensitive 
duties. 

Question 8: Can an employer overrule an SAP treatment 
recommendation? 

Guidance: No. If found to need assistance, the employee 
cannot return to safety-sensitive functions until an SAP’s 
follow-up evaluation determines that the employee has dem- 
onstrated successful compliance with the recommended 
treatment. An employer who returns a worker to safety- 
sensitive duties when the employee has not complied with the 
SAP’s recommendation is in violation of the DOT rule and is, 
therefore, subject to a penalty. 

Question 9: Is an employer obligated to return an em- 
ployee to safety-sensitive duty following the SAP’s finding 
during the follow-up evaluation that the employee has dem- 
onstrated successful compliance with the treatment recom- 
mendation? 

Guidance: Demonstrating successful compliance with pre- 
scribed treatment and testing negative on the return-to-duty 
alcohol test and/or drug test, are not guarantees of employ- 
ment or of return to work in a safety-sensitive position; they 
are preconditions the employee must meet in order to be 
considered for hiring or reinstatement to safety-sensitive du- 
ties by an employer. 

Question 10: Can an employee receive the follow-up from 
an SAP who did not conduct the initial SAP evaluation? 

Guidance: Although it is preferable for the same SAP to 
conduct both evaluations, this will not be realistic in some 

situations. For instance, the initial SAP may no longer be in 

the area, still under contract to the employer, or still hired by 

the employer to conduct the service. Additionally, the em- 

ployee may have moved from the area to anew location. In all 

cases, the employer responsibility is to ensure that both the 

initial SAP and the follow-up SAP are qualified according to 

the DOT rules. 

Question 11: Who is responsible for reimbursing the SAP 

for services rendered? Who is responsible for paying for 

follow-up testing recommended by the SAP? 

Guidance: The DOT rules do not affix responsibility for 

payment for SAP services upon any single party. The DOT has 

left discussions regarding payment to employer policies and to 

labor-management agreements. Therefore, in some instances, 

this issue has become part of labor-management negotiations. 

§382.605 

Some employers have hired or contracted staff for the 
purpose of providing SAP services. For some employees, es- 
pecially those who have been released following a violation, 
payment for SAP services will become their responsibility. In 
any case, the SAP should be suitable to the employer who 
chooses to return the employee to safety-sensitive functions. 
Employer policies should address this payment issue. 

Regarding follow-up testing recommended by the SAP, 
when an employer decides to return the employee to safety- 
sensitive duty, the employer is essentially determining that 
the costs associated with hiring and training a new employee 
exceeds the costs associated with conducting follow-up testing 
of the returning employee. In any case, whether the employer 
pays or the employee pays, if the employee returns to perfor- 
mance of safety-sensitive functions, the employer must en- 
sure that follow-up testing occurs as required. The employer 
will be held accountable if the follow-up testing plan is not 
followed. 

Question 12: Can the SAP direct that an employee be 
tested for both alcohol and drugs for the return-to-duty test 
and during the follow-up testing program? 

Guidance: If the SAP determines that an employee referred 
for alcohol misuse also uses drugs, or that an employee re- 
ferred for drugs use also misuses alcohol, the SAP can require 
that the individual be tested for both substances. The SAP’s 
decision to test for both can be based upon information gath- 
ered during the initial evaluation, the SAP’s consultation 
contacts with the treatment program, and/or the information 
presented during the follow-up evaluation. 

Question 13: Can random testing be substituted for re- 
quired follow-up testing? 

Guidance: Follow-up testing is directly related to a rule 
violation and subsequent return to safety-sensitive duty. Ran- 
dom tests are independent of rule violations. Therefore, the 
two test types are to be separated—one cannot be substituted 
for the other or be conducted in lieu of the other. Follow-up 
testing should be unpredictable, unannounced, and conducted 
not less than six times throughout the first 12 months after 
the employee returns to safety-sensitive functions. Follow-up 
testing can last up to 60 months. An employee subject to 
follow-up testing will continue to be subject to an employer’s 
random testing program. 

Question 14: If a company has several employees in 
follow-up testing, can those employees be placed into a 
follow-up random testing pool and selected for follow-up test- 
ing on a random basis? 

Guidance: Follow-up testing is not to be conducted in a 
random way. An employee’s follow-up testing program is to be 
individualized and designed to ensure that the employee is 
tested the appropriate number of times as directed by the 
SAP. Random testing is neither individualized nor can it 
ensure that the employee receives the requisite number of 
tests. 

Question 15: What actions are to occur if an employee tests 
positive while in the follow-up testing program? 

Guidance: Employees testing positive while in follow-up 
testing are subject to the same specific DOT operating admin- 
istration rules as if they tested positive on the initial test. In 
addition, the employees are subject to employer policies re- 
lated to second violations of DOT rules. 

Question 16: Can an SAP recommend that six follow-up 
tests be conducted in less than six months and then be sus- 
pended after all six are conducted? 

Guidance: Follow-up testing must be conducted a minimum 
of six times during the first twelve months following the 
employee’s return to safety-sensitive functions. The intent of 

this requirement is that testing be spread throughout the 12 

month period and not be grouped into a shorter interval. 
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When the SAP believes that the employee needs to be tested 

more frequently during the first months after returning to 

duty, the SAP may recommend more than the minimum six 

tests or can direct the employer to conduct more of the six 

tests during the first months rather than toward the latter 

months of the year. 

Question 17: Can you clarify the DOT’s intent with respect 
to a SAP’s determination that an individual needs education? 

Guidance: A SAP’s decision that an individual needs an 
education program constitutes a clinically based determina- 
tion that the individual requires assistance in resolving prob- 
lems with alcohol misuse and controlled substances use. 
Therefore, the SAP is pronibited from referring the individual 
to her or his own practi:e for this recommended education 
unless exempted by DOT rules. 

Question 18: In rare circumstances, it is necessary to refer 
an individual immediately for inpatient substance abuse 
services. May the SAP provide direct treatment services or 
refer the individual to services provided by a treatment facil- 
ity with which he or she is affiliated, or must the inpatient 
provider refer the individual to another provider? 

Guidance: SAPs are prohibited from referring an employee 
to themselves or to any program with which they are finan- 
cially connected. SAP referrals to treatment programs must 
not give the impression of a conflict of interest. How ever, a 
SAP is not prohibited from referring an employee for assis- 
tance through a public agency; the employer or person under 
contract to provide treatment on behalf of the employer; the 
sole source of therapeutically appropriate treatment under 
the employee’s health insurance program; or the sole source of 
therapeutically appropriate reasonably accessible to the 
employee. 

Question 19: What arrangement for SAP services would be 
acceptable in geographical areas where no qualified SAP is 
readily available? 

Guidance: The driver must be given the names, addresses, 
and phone numbers of the nearest SAPs. Because evaluation 
by a qualified SAP rarely takes more than one diagnostic 
session, the requirement for an in-person evaluation is not 
unreasonable, even if it must be conducted some distance 
from the employee’s home. 

Question 20: May an employee who tests positive be re- 
tained in a non-driving capacity? 

Guidance: Yes. Before an employee returns to performing 
safety-sensitive functions, the requirements of §382.605 must 
be met. 

Question 21: Are foreign motor carriers required to have 
an employee assistance program? 

Guidance: No. The employee assistance program was an 
element of the original FHWA drug testing program under 49 
CFR part 391, which has been superseded by 49 CFR part 
382. All motor carriers under part 382 alcohol and drug 
testing regulations must refer drivers, who operate in the U.S. 
and violate the FHWA’s alcohol and drug testing regulations, 
to a substance abuse professional. 

Subpart B — General 

*Question 1: If a urine specimen is collected during a given 
calendar year (e.g., December 30) and the medical review 
officer (MRO) makes the final determination the following 
calendar year (e.g., January 3), for which year is the test 
result considered to be complete? 

Guidance: The Federal Highway Administration considers 
test results to be complete for the calendar year in which the 
MRO makes a final determination of the test results, regard- 
less of the date the specimen was collected, 

*Editor’s Note: This interpretation was issued 

after the interpretations were published in the 

Federal Register in April 1997. 

Subpart B — Prohibitions 

Question 1: Does the term, “actual knowledge,” used in the 

various prohibitions in subpart B of part 382, require direct 

observation by a supervisor or is it more general? 

Guidance: The form of actual knowledge is not specified, 

but may result from the employer’s direct observation of the 

employee, the driver’s previous employer(s), the employee’s 

admission of alcohol use, or other occurrence. (59 FR 7320, 

February 15, 1994) 

Special topics — Responsibility for payment for 

testing 

Question 1: Who is responsible for paying for any testing 
under the alcohol and drug testing program, the employer or 
the driver? 

Guidance: Part 382 is silent as to the responsibility for 
paying for testing required under the rule. The employer 
remains responsible at all times for ensuring compliance with 
the rule, regardless of who pays for testing. 

Special topics — Multiple service providers 

Question 1: May an employer use more than one MRO, 
BAT, or SAP? 

Guidance: Yes. 

Special topics — Medical examiners acting as 
MRO 

Question 1: A medical examiner conducts a physical ex- 
amination of a driver (§391.43) and also acts as the MRO for 
the driver’s pre-employment controlled substances test. 
Though the driver is otherwise physically qualified, the medi- 
cal examiner declines to issue a medical examiner’s certificate 
because the driver tested positive fer controlled substances. 
What should the medical examiner do when the same driver, 
under the aegis of a different employer, returns a short period 
later, is otherwise physically qualified, and tests negative for 
controlled substances? What, if anything, may the medical 
examiner reveal to the second employer if he/she declines to 
issue a certificate to the driver? 

Guidance: The driver may be physically unqualified under 
§391.41(b)(12) if the medical examiner determines, based on 
other evidence besides the drug test, including, but not lim- 
ited to knowledge of the prior positive test result, that the 
driver continues to use prohibited drugs ($391.43 Medical 
examination; certificate of physical examination). If the medi- 
cal examiner so determines, a medical examiner’s certificate 
may not be issued. If the medical examiner determines that 
the driver does not use prohibited drugs, a medical examiner’s 
certificate may be issued. 

The FHWA does not regulate communications between a 
medical examiner and employer, other than requiring notifi- 
cation by the MRO to the employer of controlled substances 
test results under Part 382 [see §382.407(a)]. Though medical 
examiners must retain the physical examination form, em- 
ployers are not required to do so. Many employers choose, 
however, to contract with medical examiners to provide copies 
of the “long form” to the employers. The FMCSRs leave it 
solely a matter between the medical examiner and the em- 
ployer whether the medical examiner merely declines to issue 
a medical examiner’s certificate or also makes available to the 
employer the long form, which may include notes on alcohol 
and controlled substances use. 
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Special topics — Biennial (periodic) testing re- 
quirements 

Question 1: May an employer perform testing beyond that 
required by the DOT? 

Guidance: An employer may perform any testing provided 
it is consistent with applicable law and agreements, and is not 
represented as a DOT test. 

Question 2: Does part 382 require a CMV driver to carry 
proof of compliance with part 382 and part 40? 

Guidance: No. The drug and alcohol testing is employer- 
based and proof of compliance must be maintained by the 
employer. The only certificate that is required to be in the 
driver’s possession while operating a CMV is the medical 
examiner’s certificate required in §391.41(a) and, if appli- 
cable, a waiver of certain physical defects issued under 
§391.49. 
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PART 383—COMMERCIAL 
DRIVER’S LICENSE STANDARDS; 
REQUIREMENTS AND PENALTIES 

Subpart A—General 
Sec. 

383.1 Purpose and scope. 
383.3 Applicability. 

383.5 Definitions. 
383.7 Validity of CDL issued by decertified State. 

Subpart B—Single License Requirement 
383.21 Number of drivers’ licenses. 

383.23 Commercial driver’s license. 

383.25 Commercial learner’s permit (CLP). 

Subpart C—Notification Requirements and Employer 
Responsibilities 

383.31 Notification of convictions for driver violations. 

383.33 Notification of driver's license suspensions. 

383.35 Notification of previous employment. 
383.37 Employer responsibilities. 

Subpart D—Driver Disqualifications and Penalties 

383.51 Disqualification of drivers. 

383.52 Disqualification of drivers determined to constitute 
an imminent hazard. 

383.53 Penalties. 

Subpart E—Testing and Licensing Procedures 

383.71 Driver application and certification procedures. 
383.72 Implied consent to alcohol testing. 
383.73 State procedures. 
383.75 Third party testing. 
383.77 Substitute for driving skills tests for drivers with mili- 

tary CMV experience. 
383.79 Skills testing of out-of-State students. 

Subpart F—Vehicle Groups and Endorsements 

383.91 Commercial motor vehicle groups. 
383.93 Endorsements. 
383.95 Restrictions. 

Subpart G—Required Knowledge and Skills 

383.110 General requirements. 

383.111 Required knowledge. 
383.113 Required skills. 
383.115 Requirements for double/triple trailers endorsement. 

383.117 Requirements for passenger endorsement. 

383.119 Requirements for tank vehicle endorsement. 

383.121 Requirements for hazardous materials 
endorsement. 

383.123 Requirements for a school bus endorsement. 

Appendix to Subpart G of Part 383 [Removed] 

Subpart H—Tests 

383.131 Test manuals. 

383.133 Testing methods. 
383.135 Passing knowledge and skills tests. 

Subpart I—Requirement for Transportation Security 
Administration Approval of Hazardous Materials 

Endorsement Issuances 

383.141 General 

Subpart J—Commercial Learner’s Permit and Commercial 

Driver’s License Documents 

383.151 General. 

383.153 Information on the CLP and CDL documents and 

applications. 

383.155 Tamperproofing requirements. 

Authority: 49 U.S.C. 521, 31136, 31301 et seq., and 31502; secs. 
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214 and 215 of Pub. L. 106-159, 113 Stat. 1748, 1766, 1767; 
sec. 1012(b) of Pub. L. 107-56, 115 Stat. 272, 297, sec. 4140 of 
Pub. L. 109-59, 119 Stat. 1144, 1746; and 49 CFR 1.87. 

Subpart A—General 

§383.1 Purpose and scope. 

(a) The purpose of this part is to help reduce or 
prevent truck and bus accidents, fatalities, and injuries 
by requiring drivers to have a single commercial motor 
vehicle driver’s license and by disqualifying drivers who 
operate commercial motor vehicles in an unsafe 
manner. 

(b) This part: 
(1) Prohibits a commercial motor vehicle driver from 

having more than one commercial motor vehicle driver’s 
license; 

(2) Requires a driver to notify the driver’s current 
employer and the driver’s State of domicile of certain 
convictions; 

(3) Requires that a driver provide previous employ- 
ment information when applying for employment as an 
operator of a commercial motor vehicle; 

(4) Prohibits an employer from allowing a person with 
a suspended license to operate a commercial motor 
vehicle; 

(5) Establishes periods of disqualification and penal- 
ties for those persons convicted of certain criminal and 
other offenses and serious traffic violations, or subject to 
any suspensions, revocations, or cancellations of certain 
driving privileges; 

(6) Establishes testing and licensing requirements for 
commercial motor vehicle operators; 

(7) Requires States to give knowledge and skills tests 
to all qualified applicants for commercial drivers’ li- 
censes which meet the Federal standard; 

(8) Sets forth commercial motor vehicle groups and 
endorsements; 

(9) Sets forth the knowledge and skills test require- 
ments for the motor vehicle groups and endorsements; 

(10) Sets forth the Federal standards for procedures, 
methods, and minimum passing scores for States and 
others to use in testing and licensing commercial motor 
vehicle operators; and 

(11) Establishes requirements for the State issued 
commercial license documentation. 

[52 FR 20587, June 1, 1987, as amended at 53 FR 27648, July 21, 
1988; 54 FR 40787, Oct. 3, 1989] 

§383.3 Applicability. 

(a) The rules in this part apply to every person who 
operates a commercial motor vehicle (CMV) in inter- 
state, foreign, or intrastate commerce, to all employers 
of such persons, and to all States. 

(b) The exceptions contained in §390.3(f) of this 
subchapter do not apply to this part. The employers and 
drivers identified in §390.3(f) must comply with the 
requirements of this part, unless otherwise provided in 

this section. 
(c) Exception for certain military drivers. Each 

State must exempt from the requirements of this part 
individuals who operate CMVs for military purposes. 

— 271 — 



$383.3 

This exception is applicable to active duty military per- 

sonnel; members of the military reserves; member of the 

national guard on active duty, including personnel on 

full-time national guard duty, personnel on part-time 

national guard training, and national guard military 
technicians (civilians who are required to wear military 
uniforms); and active duty U.S. Coast Guard personnel. 
This exception is not applicable to U.S. Reserve 

technicians. 
(d) Exception for farmers, firefighters, emer- 

gency response vehicle drivers; and drivers re- 
moving snow and ice. A State may, at its discretion, 
exempt individuals identified in paragraphs (d)(1), 
(d)(2), and (d)(3) of this section from the requirements of 
this part. The use of this waiver is limited to the driver’s 
home State unless there is a reciprocity agreement with 

adjoining States. 
(1) Operators of a farm vehicle which is: 
(i) Controlled and operated by a farmer, including 

operation by employees or family members; 
(ii) Used to transport either agricultural products, 

farm machinery, farm supplies, or both to or from a 

farm; 
(iii) Not used in the operations of a common or con- 

tract motor carrier; and 

(iv) Used within 241 kilometers (150 miles) of the 
farmer’s farm. 

(2) Firefighters and other persons who operate CMVs 
which are necessary to the preservation of life or prop- 
erty or the execution of emergency governmental func- 
tions, are equipped with audible and visual signals and 
are not subject to normal traffic regulation. These ve- 
hicles include fire trucks, hook and ladder trucks, foam 
or water transport trucks, police SWAT team vehicles, 
ambulances, or other vehicles that are used in response 
to emergencies. 

(3)G) A driver, employed by an eligible unit of local 
government, operating a commercial motor vehicle 
within the boundaries of that unit for the purpose of 
removing snow or ice from a roadway by plowing, sand- 
ing, or salting, if 

(A) The properly licensed employee who ordinarily 
operates a commercial motor vehicle for these purposes 
is unable to operate the vehicle; or 

(B) The employing governmental entity determines 
that a snow or ice emergency exists that requires addi- 
tional assistance. 

(ii) This exemption shall not preempt State laws and 
regulations concerning the safe operation of commercial 
motor vehicles. 

(e) Restricted commercial drivers license (CDL) 
for certain drivers in the State of Alaska. (1) The 
State of Alaska may, at its discretion, waive only the 
following requirements of this part and issue a CDL to 
each driver that meets the conditions set forth in para- 
graphs (e) (2) and (3) of this section: 

G) The knowledge tests standards for testing proce- 
dures and methods of subpart H, but must continue to 
administer knowledge tests that fulfill the content re- 
quirements of subpart G for all applicants; 

(ii) All the skills test requirements; and 
(iil) The requirement under §383.153(a)(4) to have a 

photograph on the license document. 

(2) Drivers of CMVs in the State of Alaska must 

operate exclusively over roads that meet both of the 

following criteria to be eligible for the exception in 

paragraph (e)(1) of this section: 

(i) Such roads are not connected by land highway or 

vehicular way to the land-connected State highway sys- 

tem; and 

(ii) Such roads are not connected to any highway or 

vehicular way with an average daily traffic volume 

greater than 499. 

(3) Any CDL issued under the terms of this paragraph 

must carry two restrictions: 

(i) Holders may not operate CMVs over roads other 

than those specified in paragraph (e)(2) of this section; 

and 
(ii) The license is not valid for CMV operation outside 

the State of Alaska. 
(f) Restricted CDL for certain drivers in farm- 

related service industries. (1) A State may, at its 
discretion, waive the required knowledge and skills 
tests of subpart H of this part and issue restricted CDLs 
to employees of these designated farm-related service 
industries: 

(i) Agri-chemical businesses; 
(ii) Custom harvesters; 

(iii) Farm retail outlets and suppliers; 
(iv) Livestock feeders. 
(2) A restricted CDL issued pursuant to this para- 

graph shall meet all the requirements of this part, 
except subpart H of this part. A restricted CDL issued 
pursuant to this paragraph shall be accorded the same 
reciprocity as a CDL meeting all of the requirements of 
this part. The restrictions imposed upon the issuance of 
this restricted CDL shall not limit a person’s use of the 
CDL in a non-CMV during either validated or non- 
validated periods, nor shall the CDL affect a State’s 
power to administer its driver licensing program for 
operators of vehicles other than CMVs. 

(3) A State issuing a CDL under the terms of this 
paragraph must restrict issuance as follows: 

(i) Applicants must have a good driving record as 
defined in this paragraph. Drivers who have not held 
any motor vehicle operator’s license for at least one year 
shall not be eligible for this CDL. Drivers who have 
between one and two years of driving experience must 
demonstrate a good driving record for their entire driv- 
ing history. Drivers with more than two years of driving 
experience must have a good driving record for the two 
most recent years. For the purposes of this paragraph, 
the term good driving record means that an applicant: 

(A) Has not had more than one license; 
(B) Has not had any license suspended, revoked, or 

canceled; 

(C) Has not had any conviction for any type of motor 
ae for the disqualifying offenses contained in §383. 
51(b); 

(D) Has not had any conviction for any type of motor 
vehicle for serious traffic violations; and 

(E) Has not had any conviction for a violation of State 
or local law relating to motor vehicle traffic control 
(other than a parking violation) arising in connection 
with any traffic accident, and has no record of an acci- 
dent in which he/she was at fault. 
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Gi) Restricted CDLs shall have the same renewal 
cycle as unrestricted CDLs, but shall be limited to the 
seasonal period or periods as defined by the State of 
licensure, provided that the total number of calendar 
days in any 12-month period for which the restricted 
CDL is valid does not exceed 180. If a State elects to 
provide for more than one seasonal period, the re- 
stricted CDL is valid for commercial motor vehicle op- 
eration only during the currently approved season, and 
must be revalidated for each successive season. Only 
one seasonal period of validity may appear on the li- 
cense document at a time. The good driving record must 
be confirmed prior to any renewal or revalidation. 

(iii) Restricted CDL holders are limited to operating 
Group B and C vehicles, as described in subpart F of this 
part. 

(iv) Restricted CDLs shall not be issued with any 
endorsements on the license document. Only the limited 
tank vehicle and hazardous materials endorsement 
privileges that the restricted CDL automatically confers 
and are described in paragraph (f)(3)(v) of this section 
are permitted. 

(v) Restricted CDL holders may not drive vehicles 
carrying any placardable quantities of hazardous mate- 
rials, except for diesel fuel in quantities of 3,785 liters 
(1,000 gallons) or less; liquid fertilizers (i.e., plant nu- 
trients) in vehicles or implements of husbandry in total 
quantities of 11,355 liters (3,000 gallons) or less; and 

solid fertilizers (i.e., solid plant nutrients) that are not 
transported with any organic substance. 

(vi) Restricted CDL holders may not hold an unre- 
stricted CDL at the same time. 

(vii) Restricted CDL holders may not operate a com- 
mercial motor vehicle beyond 241 kilometers (150 miles) 
from the place of business or the farm currently being 
served. 

(g) Restricted CDL for certain drivers in the 
pyrotechnic industry. (1) A State may, at its discre- 
tion, waive the required hazardous materials knowl- 
edge tests of subpart H of this part and issue restricted 
CDLs to part-time drivers operating commercial motor 
vehicles transporting less than 227 kilograms (500 
pounds) of fireworks classified as DOT Class 1.3G 

explosives. 
(2) A State issuing a CDL under the terms of this 

paragraph must restrict issuance as follows: 

(i) The GVWR of the vehicle to be operated must be 

less than 4,537 kilograms (10,001 pounds); 
(ii) If a State believes, at its discretion, that the 

training required by §172.704 of this title adequately 

prepares part-time drivers meeting the other require- 

ments of this paragraph to deal with fireworks and the 

other potential dangers posed by fireworks transporta- 

tion and use, the State may waive the hazardous mate- 

rials knowledge tests of subpart H of this part. The 

State may impose any requirements it believes is nec- 

essary to ensure itself that a driver is properly trained 

pursuant to §172.704 of this title. 

(iii) A restricted CDL document issued pursuant to 

this paragraph shall have a statement clearly imprinted 

on the face of the document that is substantially similar 

as follows: “For use as a CDL only during the period 

from June 30 through July 6 for purposes of transport- 
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ing less than 227 kilograms (500 pounds) of fireworks 
classified as DOT Class 1.3G explosives in a vehicle with 
a GVWR of less than 4,537 kilograms (10,001 pounds). 

(3) A restricted CDL issued pursuant to this para- 
graph shall meet all the requirements of this part, 
except those specifically identified. A restricted CDL 
issued pursuant to this paragraph shall be accorded the 
same reciprocity as a CDL meeting all of the require- 
ments of this part. The restrictions imposed upon the 
issuance of this restricted CDL shall not limit a person’s 
use of the CDL in a non-CMV during either validated or 
non-validated periods, nor shall the CDL affect a State’s 
power to administer its driver licensing program for 
operators of vehicles other than CMVs. 

(4) Restricted CDLs shall have the same renewal cycle 
as unrestricted CDLs, but shall be limited to the sea- 
sonal period of June 30 through July 6 of each year or a 
lesser period as defined by the State of licensure. 

(5) Persons who operate commercial motor vehicles 
during the period from July 7 through June 29 for 
purposes of transporting less than 227 kilograms (500 
pounds) of fireworks classified as DOT Class 1.3G ex- 
plosives in a vehicle with a GVWR of less than 4,537 
kilograms (10,001 pounds) and who also operate such 
vehicles for the same purposes during the period June 
30 through July 6 shall not be issued a restricted CDL 
pursuant to this paragraph. 

(h) Exception for drivers of “covered farm 
vehicles.” The rules in this part do not apply to a driver 
of a “covered farm vehicle,” as defined in §390.5 of this 
chapter. 

[67 FR 49755, July 31, 2002; 78 FR 16194, March 14, 2013; 78 FR 
58479, Sept. 24, 2013] 

DOT Interpretations—§383.3 

Question 1: Are school and church bus drivers required to 
obtain a CDL? 

Guidance: Yes, if they drive vehicles designed to transport 
16 or more people. 

Question 2: Do mechanics, shop help, and other occasional 
drivers need a CDLif they are operating a CMV or if they only 
test drive a vehicle? 

Guidance: Yes, if the vehicle is operated or test-driven on a 
public highway. 

Question 3: Does part 383 apply to drivers of recreational 
vehicles? 

Guidance: No, if the vehicle is used strictly for non-business 

purposes. 

Question 4; Does part 383 apply to drivers of vehicles used 
in “van pools”? 

Guidance: Yes, if the vehicle is designed to transport 16 or 
more people. 

Question 5: May a person operate a CMV wholly on private 
property, not open to public travel, without a CDL? 

Guidance: Yes. 

Question 6: Does off-road motorized construction equip- 
ment meet the definitions of “motor vehicle” and “commercial 
motor vehicle” as used in §§383.5 and 390.5? 

Guidance: No. Off-road motorized construction equipment 
is outside the scope of these definitions: (1) When operated at 
construction sites; and (2) when operated on a public road 
open to unrestricted public travel, provided the equipment is 
not used in furtherance of a transportation purpose. Occa- 

sionally driving such equipment on a public road to reach or 
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leave a construction site does not amount to furtherance of a 

transportation purpose. Since construction equipment is not 

designed to operate in traffic, it should be accompanied by 

escort vehicles or in some other way separated from the public 
traffic. This equipment may also be subject to State or local 
permit requirements with regard to escort vehicles, special 
markings, time of day, day of the week, and/or the specific 

route. 

Question 7: What types of equipment are included in the 
category of off-road motorized construction equipment? 

Guidance: The definition of off-road motorized construction 
equipment is to be narrowly construed and limited to equip- 
ment which, by its design and function is obviously not in- 
tended for use, nor is it used on a public road in furtherance 
of a transportation purpose. Examples of such equipment 
include motor scrapers, backhoes, motor graders, compactors, 
tractors, trenchers, bulldozers and railroad track mainte- 
nance cranes. 

Question 8: Do operators of motorized cranes and vehicles 
used to pump cement at construction sites have to meet the 
testing and licensing requirements of the CDL program? 

Guidance: Yes, because such vehicles are designed to be 
operated on the public highways and therefore do not qualify 
as off-road construction equipment. The fact that these ve- 
hicles are only driven for limited distances, at less than 
normal highway speeds and/or incidental to their primary 
function, does not exempt the operators from the CDL 
requirements. 

Question 9: May a State require persons operating recre- 
ational vehicles or other CMVs used by family members for 
non-business purposes to have a CDL? 

Guidance: Yes. States may extend the CDL requirements to 
recreational vehicles. 

Question 10: Do drivers of either a tractor trailer or 
straight truck that is converted into a mobile office need a 
CDL? 

Guidance: Yes, if the vehicle meets the definition of a CMV. 

Question 11: Do State motor vehicle inspectors who drive 
trucks and motor coaches on an infrequent basis and for short 
distances as part of their job have to obtain a CDL? 

Guidance: Yes. 

Question 12: Are State, county and municipal workers 
operating CMVs required to obtain CDLs? 

Guidance: Yes, unless they are waived by the State under 
the firefighting and emergency equipment exemption in §383. 
3(d). 

Question 13: Do the regulations require that a person 
driving an empty school bus from the manufacturer to the 
local distributor obtain a CDL? 

Guidance: Yes. Any driver of a bus that is designed to 
transport 16 or more persons, or that has a GVWR of 26,001 
pounds or more, is required to obtain a CDL in the applicable 
class with a passenger endorsement. 

Question 14: Are employees of any governmental agency 
who drive emergency response vehicles that transport HM in 
Guaetes requiring placarding subject to the CDL regula- 
tions? 

Guidance: No, as long as the vehicle does not meet the 
weight/configuration thresholds for Groups A or B (in §383. 
91).However, under the HMTUSA of 1990, when a Federal, 
State or local government agency “offers HM for transporta- 
tion in commerce or transports HM in furtherance of a com- 
mercial enterprise,” its vehicles are subject to the placarding 
requirements of part 172, subpart F. Vehicles that are con- 
trolled and operated by government agencies in the conduct of 
governmental functions normally are not subject to placard- 
ing, Since governmental activities usually are not commercial 

enterprises. Based on the above, local police emergency re- 

sponders driving a vehicle having a gross vehicle or combina- 

tion weight rating under 26,001 pounds do not need a CDL, 

according to the Federal minimum standards, when trans- 

porting HM as a function of their agency. The drivers should 

check with their State licensing agency to determine what 

class of license the State may require to operate the vehicles. 

Question 15: Are public transit employees known as “hos- 

tlers,” who maintain and park transit buses on transit system 

property, subject to CDL requirements? 

Guidance: No, unless operating on public roads. 

Question 16: Are non-military amphibious landing craft 

that are usually used in water but occasionally used on a 

public highway CMVs? 

Guidance: Yes, if they are designed to transport 16 or more 

people. 

Question 17: Are students who will be trained to be motor 
vehicle operators subject to alcohol and drug testing? Are they 
required to obtain a CDL in order to operate training vehicles 
provided by the school? 

Guidance: Yes. §382.107 includes the following definitions: 

Employer means any person (including the United States, 
a State, District of Columbia or a political subdivision of a 
State) who owns or leases a CMV or assigns persons to operate 
such a vehicle. The term employer includes an employer’s 
agents, officers and representatives. 

Driver means any person who operates a CMV. * * * 

Truck and bus driver training schools meet the definition of 
an employer because they own or lease CMVs and assign 
students to operate them at appropriate points in their 
training. Similarly, students who actually operate CMVs to 
complete their course work qualify as drivers. 

The CDL regulations provide that “no person shall operate” 
a CMV before passing the written and driving tests required 
for that vehicle (§383.23(a)(1)). Virtually all of the vehicles 

used for training purposes meet the definition of a CMV, and 
student drivers must therefore obtain a CDL. 

Question 18: May States exempt motor carriers which 
operate wholly in intrastate commerce from the Federal 
HMkRs, thus exempting from the CDL requirement the driver 
of an unplacarded vehicle with a GVWR of less than 26,001 
pounds? 

Guidance: The HMRs apply to motor carriers in intrastate 
commerce only if they transport hazardous wastes, hazardous 
substances, flammable cryogenic liquids in portable tanks and 
cargo tanks, and marine pollutants (as those terms are de- 
fined in the HMRs) (see 49 CFR 171.1(a)(3)). Such carriers 
transporting any other cargo are not required to use HM 
placards, even if the cargo qualifies as hazardous under the 
Federal HMRs. Unless the vehicles used by these carriers had 
GVWRs of 26,001 pounds or more, they would not meet either 
the placarding or the GVWR test in the jurisdictional defini- 
tion of a CMV (§383.5), and the driver would be exempt from 
the CDL requirements. 

However, if the State has adopted the HMRs, or the plac- 
arding requirements of 49 CFR part 172, as regulations ap- 
plicable to intrastate commerce, then the drivers of all 
vehicles required to use placards must also have CDLs. 

If the State promulgates its own rules for the regulation of 
HM in intrastate commerce, instead of adopting the HMRs, 
and those rules are approved by the FHWA under 49 CFR 
355.21(c)(3) and paragraph 3(d) of the Tolerance Guidelines 
(49 CFR part 350, appendix C), the drivers of vehicles with 
GVWRs of less than 26,001 pounds transporting such mate- 
rials in intrastate commerce are required to obtain CDLs only 
if State law requires the use of placards. 
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Question 19: Must a civilian operator of a CMV, as defined 
in §383.5, who operates wholly within a military facility open 
to public travel, have a CDL? 

Guidance: Yes. The CDL requirement applies to every per- 
son who operates a CMV in interstate, foreign or intrastate 
commerce. Driving a CMV on a road, street or way which is 
open to public travel, even though privately-owned or subject 
to military control, is prima facie evidence of operation in 
commerce. 

Question 20: Does the FHWA include the Space Cargo 
Transportation System (SCTS) off-road motorized military 
equipment under the definitions of “motor vehicle” and “com- 
mercial motor vehicle” as used in §383.5? 

Guidance: No. Although the SCTS has vehicular aspects (it 
is mechanically propelled on wheels), the SCTS is obviously 
incompatible with highway traffic and is found only at loca- 
tions adjacent to military bases in California and Florida, and 
is operated by skilled technicians. The SCTS is moved to and 
from its point of manufacture to its launch site by “driving” 
the “vehicles” short distances on public roads at speeds of five 
MPH or less. This is only incidental to their primary func- 
tions; the SCTS is not designed to operate in traffic; and its 
mechanical manipulation often requires a different set of 
knowledge and skills. In most instances, the SCTS has to be 
specially marked, escorted, and attended by numerous 
observers. 

Question 21: Are police officers who operate buses and 
vans which are designed to carry 16 or more persons and are 
used to transport police officers during demonstrations and 
other crowd control activities required to obtain a CDL? 

Guidance: Yes. The CMVSA applies to anyone who operates 
a CMV, including employees of Federal, State and local 
governments. Crowd control activities do not meet the condi- 
tions for a waiver of operators of firefighting and other emer- 
gency vehicles in §383.3(d). 

Question 22: May fuel be considered “farm supplies” as 
used in §383.3(d)(1)? 

Guidance: Yes. The decision to grant the waiver is left to 
each individual State. 

Question 23: Is the transportation of seed-cotton modules 
from the cotton field to the gin by a module transport vehicle 
considered a form of custom harvesting activity that may be 
included under the FRSI waiver (§383.3(f))? 

Guidance: Yes. The transportation of seed-cotton modules 
from field to gin may, at the State’s discretion, be considered 
as custom harvesting and therefore eligible for the FRSI 
waiver. However, cotton ginning operations as an industry 
and, specifically the transport of cotton from the gin, are not 
eligible activities under the FRSI waiver because these activi- 
ties are not considered appropriate elements of custom 

harvesting. 

Question 24: Does the amendment of the CMVSA by the 

Motor Carrier Act of 1991 exempt all custom harvesting op- 

erations from the CDL requirements or only the operation of 

combines? 

Guidance: Section 4010 of the Motor Carrier Act of 1991 

(Title IV of Pub. L. 102-240, 105 Stat 1914, 2156, December 

18, 1991) modifies the definition of a “motor vehicle” in 49 

U.S.C. 31301(11) by excluding “custom harvesting farm ma- 

chinery” from the definition. The conference report clarifies 

the intent of the exclusion by stating: “The 

substitute[provision] removes custom harvesting farm ma- 

chinery from the Act. Operators of such machinery are not 

covered by the Commercial Motor Vehicle Safety Act of 1986. 

A State, however, may still impose a requirement for a com- 

mercial driver’s license if it so desires. The change does not 

apply to vehicles used to transport this type of machinery. 

(H.R. Conf. Rep. No. 404, 102d Cong., 1st Sess. 449 (1991)). 

§383.3 

Therefore, the intent of Congress was only to exempt op- 
erators of combines and other equipment used to cut the grain 
and not the operators of trucks, tractors, trailers, semitrailers 
or any other CMV. 

Question 25: May a State (1) require an applicant for a 
CDL farmer waiver (§383.3(d)) to take HM training as a 
condition for being granted a waiver and (2) reduce the 150- 
mile provision in the waiver to 50 miles if the driver is 
transporting HM? 

Guidance: Yes. The Federal farm waiver is permissive, not 
mandatory. 

Question 26: Do active duty military personnel, not wear- 
ing military uniforms, qualify for a waiver from the CDL 
requirements if the CMVs are rental trucks or leased buses 
from the General Services Administration? 

Guidance: Yes. The drivers in question do not need to be in 
military uniforms to qualify for the waivers as long as they are 
on active duty. In regard to the vehicles, they may be owned or 
operated by the Department of Defense. 

Question 27: Are custom harvesters who harvest trees for 
tree farmers eligible to be considered “custom harvesters” for 
purposes of the FRSI waiver from selected CDL require- 
ments? 

Guidance: If the State considers a firm that harvests trees 
for tree farmers to be a custom harvesting operation, then its 
employees could qualify for the FRSI-restricted CDLs, subject 
to the stringent conditions and limitations of the waiver 
provisions in §383.3(f). 

Question 28: May a farmer who meets all of the conditions 
for a farm waiver be waived from the CDL requirements when 
transporting another farmer’s products absent any written 
contract? 

Guidance: If a farmer is transporting another farmer’s 
products and being paid for doing so, he or she is acting as a 
contract carrier and does not meet the conditions for a farm 
waiver. The existence of a contract, written or verbal, is not 
relevant to the CDL waiver provisions. 

Question 29: May a State exempt commercial motor ve- 
hicle drivers employed by a partnership, corporation or an 
association engaged in farming from the CDL requirements 
under the farmer waiver (49 CFR 383.3(d)) or is the waiver 
only available to drivers employed by a family-owned farm? 

Guidance: The purpose of the farmer exemption was to give 
relief to family farms (53 FR 37313, September 26, 1988). The 

conditions for the waiver were established to ensure that the 
waiver focused on this type of farm operation. However, 
“farmer” is defined in §390.5 as “any person who operates a 
farm or is directly involved in the cultivation of land, crops, or 
livestock which (a) [alre owned by that person; or (b) [a]re 
under the direct control of that person.” Since farming part- 
nerships, corporations and associations are legal “persons,” 
States may exempt drivers working for these organizations 
from the CDL requirements, provided they can meet the strict 
limits imposed by the waiver conditions. 

Question 30: May a State exempt commercial motor ve- 
hicle drivers employed by farm cooperatives from the com- 
mercial driver’s license (CDL) requirements under the farmer 
waiver 49 CFR 383.3(d))? 

Guidance: No. The waiver covers only operators of farm 
vehicles which are controlled and operated by “farmers” as 
defined in $390.5. The waiver does not extend to ancillary 
businesses, like cooperatives, that provide farm-related ser- 
vices to members. As stated in the waiver notice (53 FR 373138, 
September 26, 1988), “[t]he waiver would not be available to 

operators of farm vehicles who operate over long distances, 

operate to further a commercial enterprise, or operate under 
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contract or for-hire for farm cooperatives or other farm 

groups. Such operators drive for a living and do not drive only 

incidentally to farming.” 

Question 31: Is a person who grows sod as a business 
considered a farmer and eligible for the farmer waiver? 

Guidance: Yes, a sod farmer is eligible for the farmer waiver 
provided the State of licensure recognizes the growing of sod 
to be a farming activity. 

*Question 32: Do the regulations require that a person 
driving an empty school bus from the manufacturer to the 
local distributor obtain a CDL? 

Guidance: Yes. Any driver of a bus that is designed to 
transport 16 or more passengers, or that has a GVWR of 
11,794 kilograms (26,001 pounds) is required to obtain a CDL 
in the applicable class. However, a passenger endorsement is 
not required. 

*Question 33: Must the driver of an empty tank vehicle 
that is being transported from the manufacturer to a local 
distributor or purchaser have a tank endorsement on his or 
her commercial drivers license (CDL)? 

Guidance: Yes. One of the primary objectives of the CDL 
program is to ensure that drivers are qualified to safely 
operate the type of vehicle they will be driving. To achieve this 
objective, the Federal Motor Carrier Safety Regulations 
(FMCSRs) require a driver to pass a knowledge and skills test 
for the CMV group they intend to drive. In addition to this 
requirement, if the driver will be operating double/triple trail- 
ers, a tank vehicle, or a CMV used to transport passengers, 
they must also obtain an appropriate endorsement on their 
CDL. The specific requirements for the knowledge and skills 
tests an applicant must meet to obtain a CDL and the various 
endorsements can be found in Subpart G of part 383 of the 
FMCSRs. 

*Question 34: Would a tillerman, a person exercising con- 
trol over the steerable rear axle(s) on a commercial motor 
vehicle (CMV), be considered a driver or “* * * person who 
operates a [CMV] * * *” (§383.3), and thus subject to appli- 
cable commercial driver’s license regulations? 

Guidance: A person physically located on the rear of the 
CMV who controls a steerable rear axle while the CMV is 
moving at highway speeds would be considered a “* * * person 
who operates a commercial motor vehicle * * *” ($383.3), and 

would therefore be subject to the applicable commercial driv- 
er’s license regulations in 49 CFR part 383. 

A person walking beside a CMV or riding in an escort car 
while controlling a steerable rear axle at slow speeds would 
not be considered a “* * * person who operates a [CMV] * * *” 
($383.3), and therefore would not be subject to applicable 
commercial driver's license regulations.” 

*Kditor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§383.5 Definitions. 

As used in this part: 
Administrator means the Federal Motor Carrier 

Safety Administrator, the chief executive of the Federal 
Motor Carrier Safety Administration, an agency within 
the Department of Transportation. 
Alcohol or alcoholic beverage means: (a) Beer as 

defined in 26 U.S.C. 5052(a), of the Internal Revenue 
Code of 1954, (b) wine of not less than one-half of one per 
centum of alcohol by volume, or (c) distilled spirits as 
defined in section 5002(a)(8), of such Code. 

Alcohol concentration (AC) means the concentra- 
tion of alcohol in a person’s blood or breath. When 

expressed as a percentage it means grams of alcohol per 

100 milliliters of blood or grams of alcohol per 210 liters 

of breath. 

Alien means any person not a citizen or national of 

the United States. 
CDL downgrade means either: 

(1) A State allows the driver to change his or her 

self-certification to interstate, but operating exclusively 

in transportation or operation excepted from part 391, 

as provided in §390.3(f), 391.2, 391.68 or 398.3 of this 

chapter; 
(2) A State allows the driver to change his or her 

self-certification to intrastate only, if the driver qualifies 
under that State’s physical qualification requirements 

for intrastate only; 
(3) A State allows the driver to change his or her 

certification to intrastate, but operating exclusively in 
transportation or operations excepted from all or part of 
the State driver qualification requirements, or 

(4) A State removes the CDL privilege from the driver 
license. 
CDL driver means a person holding a CDL or a 

person required to hold a CDL. 
CDLIS driver record means the electronic record of 

the individual CDL driver’s status and history stored by 
the State-of-Record as part of the Commercial Driver’s 
License Information System (CDLIS) established under 
49 U.S.C. 31309. 
Commerce means (a) any trade, traffic or transpor- 

tation within the jurisdiction of the United States be- 
tween a place in a State and a place outside of such 
State, including a place outside of the United States and 
(b) trade, traffic, and transportation in the United 

States which affects any trade, traffic, and transporta- 
tion described in paragraph (a} of this definition. 
Commercial driver’s license (CDL) means a li- 

cense issued to an individual by a State or other juris- 
diction of domicile, in accordance with the standards 
contained in this part, which authorizes the individual 
to operate a class of a commercial motor vehicle. 
Commercial driver’s license information sys- 

tem (CDLIS) means the CDLIS established by FMCSA 
pursuant to section 12007 of the Commercial Motor 
Vehicle Safety Act of 1986. 
Commercial learner’s permit (CLP) means a per- 

mit issued to an individual by a State or other jurisdic- 
tion of domicile, in accordance with the standards 
contained in this part, which, when carried with a valid 
driver’s license issued by the same State or jurisdiction, 
authorizes the individual to operate a class of a com- 
mercial motor vehicle when accompanied by a holder of 
a valid CDL for purposes of behind-the-wheel training. 
When issued to a CDL holder, a CLP serves as autho- 
rization for accompanied behind-the-wheel training in a 
CMV for which the holder’s current CDL is not valid. 
Commercial motor vehicle (CMV) means a motor 

vehicle or combination of motor vehicles used in com- 
merce to transport passengers or property if the motor 
vehicle— 

(1) Has a gross combination weight rating or gross 
combination weight of 11,794 kilograms or more (26,001 
pounds or more), whichever is greater, inclusive of a 
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towed unit(s) with a gross vehicle weight rating or gross 
vehicle weight of more than 4,536 kilograms (10,000 
pounds), whichever is greater; or 

(2) Has a gross vehicle weight rating or gross vehicle 
weight of 11,794 or more kilograms (26,001 pounds or 
more), whichever is greater; or 

(3) Is designed to transport 16 or more passengers, 
including the driver; or 

(4) Is of any size and is used in the transportation of 
hazardous materials as defined in this section. 

Controlled substance has the meaning such term 
has under 21 U.S.C. 802(6) and includes all substances 
listed on schedules I through V of 21 CFR 1308, 
($§1308.11 through 1308.15) as they may be amended 
by the United States Department of Justice. 
Conviction means an unvacated adjudication of 

guilt, or a determination that a person has violated or 
failed to comply with the law in a court of original 
jurisdiction or by an authorized administrative tribu- 
nal, an unvacated forfeiture of bail or collateral depos- 
ited to secure the person’s appearance in court, a plea of 
guilty or nolo contendere accepted by the court, the 
payment of a fine or court cost, or violation of a condition 
of release without bail, regardless of whether or not the 
penalty is rebated, suspended, or probated. 

Disqualification means any of the following three 
actions: 

(1) The suspension, revocation, or cancellation of a 

CLP or CDL by the State or jurisdiction of issuance. 
(2) Any withdrawal of a person’s privileges to drive a 

CMV by a State or other jurisdiction as the result of a 
violation of State or local law relating to motor vehicle 
traffic control (other than parking, vehicle weight or 
vehicle defect violations). 

(3) A determination by the FMCSA that a person is 
not qualified to operate a commercial motor vehicle 
under part 391 of this subchapter. 

Driver applicant means an individual who applies 
to a State or other jurisdiction to obtain, transfer, up- 
grade, or renew a CDL or to obtain or renew a CLP. 

Driver’s license means a license issued by a State or 
other jurisdiction, to an individual which authorizes the 
individual to operate a motor vehicle on the highways. 
Driving a commercial motor vehicle while un- 

der the influence of alcohol means committing any 
one or more of the following acts in a CMV— 

(a) Driving a CMV while the person’s alcohol concen- 
tration is 0.04 or more; 

(b) Driving under the influence of alcohol, as pre- 

scribed by State law; or 
(c) Refusal to undergo such testing as is required by 

any State or jurisdiction in the enforcement of §383. 

51(b) or §392.5(a)(2) of this subchapter. 

Electronic device includes, but is not limited to, a 

cellular telephone; personal digital assistant; pager; 

computer; or any other device used to input, write, send, 

receive, or read text. 

Eligible unit of local government means a city, 

town, borough, county, parish, district, or other public 

body created by or pursuant to State law which has a 

total population of 3,000 individuals or less. 
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Employee means any operator of a commercial mo- 
tor vehicle, including full time, regularly employed driv- 
ers; casual, intermittent or occasional drivers; leased 

drivers and independent, owner-operator contractors 

(while in the course of operating a commercial motor 
vehicle) who are either directly employed by or under 
lease to an employer. 

Employer means any person (including the United 
States, a State, District of Columbia or a political sub- 
division of a State) who owns or leases a commercial 
motor vehicle or assigns employees to operate such a 
vehicle. 

Endorsement means an authorization to an indi- 
vidual’s CLP or CDL required to permit the individual 
to operate certain types of commercial motor vehicles. 

Fatality means the death of a person as a result of a 
motor vehicle accident. 
Felony means an offense under State or Federal law 

that is punishable by death or imprisonment for a term 
exceeding 1 year. 
Foreign means outside the fifty United States and 

the District of Columbia. 
Foreign commercial driver means an individual 

licensed to operate a commercial motor vehicle by an 
authority outside the United States, or a citizen of a 
foreign country who operates a commercial motor ve- 
hicle in the United States. 

Gross combination weight rating (GCWR) means 
the value specified by the manufacturer as the loaded 
weight of a combination (articulated) vehicle. In the 
absence of a value specified by the manufacturer, GCWR 
will be determined by adding the GVWR of the power 
unit and the total weight of the towed unit and any load 
thereon. 

Gross vehicle weight rating (GVWR) means the 
value specified by the manufacturer as the loaded 
weight of a single vehicle. 
Hazardous materials means any material that has 

been designated as hazardous under 49 U.S.C. 5103 and 
is required to be placarded under subpart F of 49 CFR 
part 172 or any quantity of a material listed as a select 
agent or toxin in 42 CFR part 73. 
Imminent hazard means the existence of any con- 

dition of vehicle, employee, or commercial motor vehicle 

operations that substantially increases the likelihood of 
serious injury or death if not discontinued immediately; 
or a condition relating to hazardous material that pres- 
ents a substantial likelihood that death, serious illness, 

severe personal injury, or a substantial endangerment 
to health, property, or the environment may occur before 
the reasonably foreseeable completion date of a formal 
proceeding begun to lessen the risk of that death, ill- 
ness, injury or endangerment. 
Manual transmission (also known as a stick shift, 

stick, straight drive or standard transmission) means a 
transmission utilizing a driver-operated clutch that is 
activated by a pedal or lever and a gear-shift mechanism 
operated either by hand or foot. All other transmissions, 
whether semi-automatic or automatic, will be consid- 

ered automatic for the purposes of the standardized 

restriction code. 
Mobile telephone means a mobile communication 

device that falls under or uses any commercial mobile 
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radio service, as defined in regulations of the Federal 

Communications Commission, 47 CFR 20.3. It does not 

include two-way or Citizens Band Radio services. 
Motor vehicle means a vehicle, machine, tractor, 

trailer, or semitrailer propelled or drawn by mechanical 
power used on highways, except that such term does not 
include a vehicle, machine, tractor, trailer, semitrailer 

operated exclusively on a rail. 
Non-CDL means any other type of motor vehicle 

license, such as an automobile driver’s license, a chauf- 
feur’s license, or a motorcycle license. 
Non-domiciled CLP or Non-domiciled CDL 

means a CLP or CDL, respectively, issued by a State or 
other jurisdiction under either of the following two con- 
ditions: 

(1) To an individual domiciled in a foreign country 
meeting the requirements of §383.23(b)(1). 

(2) To an individual domiciled in another State meet- 
ing the requirements of §383.23(b)(2). 
Non-CMV means a motor vehicle or combination of 

motor vehicles not defined by the term “commercial 
motor vehicle (CMV)” in this section. 

Out-of-service order means a declaration by an 
authorized enforcement officer of a Federal, State, Ca- 
nadian, Mexican, or local jurisdiction that a driver, a 
commercial motor vehicle, or a motor carrier operation, 
is out-of-service pursuant to §§386.72, 392.5, 395.13, 

396.9, or compatible laws, or the North American Uni- 
form Out-of-Service Criteria. 
Representative vehicle means a motor vehicle 

which represents the type of motor vehicle that a driver 
applicant operates or expects to operate. 

School bus means a CMV used to transport pre- 
primary, primary, or secondary school students from 
home to school, from school to home, or to and from 
school-sponsored events. School bus does not include a 
bus used as a common carrier. 

State means a State of the United States and the 
District of Columbia. 

State of domicile means that State where a person 
has his/her true, fixed, and permanent home and prin- 
cipal residence and to which he/she has the intention of 
returning whenever he/she is absent. 
Tank vehicle means any commercial motor vehicle 

that is designed to transport any liquid or gaseous 
materials within a tank or tanks having an individual 
rated capacity of more than 119 gallons and an aggre- 
gate rated capacity of 1,000 gallons or more that is 
either permanently or temporarily attached to the ve- 
hicle or the chassis. A commercial motor vehicle trans- 
porting an empty storage container tank, not designed 
for transportation, with a rated capacity of 1,000 gallons 
or more that is temporarily attached to a flatbed trailer 
is not considered a tank vehicle. 

Texting means manually entering alphanumeric text 
into, or reading text from, an electronic device. 

(1) This action includes, but is not limited to, short 
message service, emailing, instant messaging, a com- 
mand or request to access a World Wide Web page, 
pressing more than a single button to initiate or termi- 
nate a voice communication using a mobile telephone, or 

engaging in any other form of electronic text retrieval or 

entry, for present or future communication. 

(2) Texting does not include: 

(i) Inputting, selecting, or reading information on a 

global positioning system or navigation system, or 

(ii) Pressing a single button to initiate or terminate a 

voice communication using a mobile telephone; or 

(iii) Using a device capable of performing multiple 

functions (e.g., fleet management systems, dispatching 

devices, smart phones, citizens band radios, music play- 

ers, etc.) for a purpose that is not otherwise prohibited in 

this part. 

Third party skills test examiner means a person 

employed by a third party tester who is authorized by 

the State to administer the CDL skills tests specified in 

subparts G and H of this part. 
Third party tester means a person (including, but 

not limited to, another State, a motor carrier, a private 
driver training facility or other private institution, or a 
department, agency or instrumentality of a local gov- 
ernment) authorized by the State to employ skills test 
examiners to administer the CDL skills tests specified 
in subparts G and H of this part. 
United States means the 50 States and the District 

of Columbia. 
Vehicle means a motor vehicle unless otherwise 

specified. 
Vehicle group means a class or type of vehicle with 

certain operating characteristics. 

[67 FR 49755-56, July 31, 2002; 68 FR 23849, May 5, 2003; 73 FR 
73123, Dec. 1, 2008; 75 FR 59134, Sept. 27, 2010; 76 FR 26878, 
May 9, 2011; 76 FR 75486, Dec. 2, 2011; 77 FR 51709, Aug. 27, 
2012; 77 FR 65497, Oct. 29, 2012; 78 FR 60231, Oct. 1, 2013] 

DOT Interpretations—$§383.5 

Question 1: a. Does “designed to transport” as used in the 
definition of a CMV in §383.5 mean original design or current 
design when a number of seats are removed? 

b. If all of the seats except the driver’s seat are removed 
from a vehicle originally designed to transport only passen- 
gers to convert it to a cargo-carrying vehicle, does this vehicle 
meet the definition of a CMV in $383.5? 

Guidance: a. “Designed to transport” means the original 
design. Removal of seats does not change the design capacity 
of the CMV. 

b. No, unless this modified vehicle has a GVWR over 26,000 
pounds or is used to transport placarded HM. 

Question 2: Are rubberized collapsible containers or “blad- 
der bags” attached to a trailer considered a tank vehicle, thus 

requiring operators to obtain a CDL with a tank vehicle 
endorsement? 

Guidance: Yes. 

Question 3: If a vehicle’s GVWR plate and/or VIN number 
are missing but its actual gross weight is 26,001 pounds or 
more, may an enforcement officer use the latter instead of 
GVWR to determine the applicability of the Part 383? 

Guidance: Yes. The only apparent reason to remove the 
manufacturer’s GVWR plate or VIN number is to make it 
impossible for roadside enforcement officers to determine the 
applicability of part 3838, which has a GVWR threshold of 
26,001 pounds. In order to frustrate willful evasion of safety 
regulations, an officer may therefore presume that a vehicle 
which does not have a manufacturer’s GVWR plate and/or 
does not have a VIN number has a GVWR of 26,001 pounds or 
more if: (1) It has a size and configuration normally associated 
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with vehicles that have a GVWR of 26,001 pounds or more; 
and (2) It has an actual gross weight of 26,001 pounds or more. 

A motor carrier or driver may rebut the presumption by 
providing the enforcement officer the GVWR plate, the VIN 
number or other information of comparable reliability which 
demonstrates, or allows the officer to determine, that the 
GVWR of the vehicle is below the jurisdictional weight 
threshold. 

Question 4: If a vehicle with a manufacturer’s GVWR of 
less than 26,001 pounds has been structurally modified to 
carry a heavier load, may an enforcement officer use the 
higher actual gross weight of the vehicle, instead of the 
GVWR, to determine the applicability of part 383? 

Guidance: Yes. The motor carrier’s intent to increase the 
weight rating is shown by the structural modifications. When 
the vehicle is used to perform functions normally performed 
by a vehicle with a higher GVWR, §390.33 allows an enforce- 

ment officer to treat the actual gross weight as the GVWR of 
the modified vehicle. 

Question 5: When a State agency contracts with private 
parties for services involving the operation of CMVs, is the 
State agency or contractor considered the employer? 

Guidance: If the contractor employs individuals and as- 
signs and monitors their driving tasks, the contractor is con- 
sidered the employer. If the State agency assigns and 
monitors driving tasks, then the State agency is the employer 
for purposes of part 383. 

Question 6: A driver operates a tractor of exactly 26,000 
pounds GVWR, towing a trailer of exactly 10,000 pounds 
GVWR, for a GCWR of 36,000 pounds. HM and passengers are 
not involved. Is it a CMV and does the driver need a CDL? 

Guidance: No to both questions. Although the vehicle has a 
GCWR of 36,000 pounds, it is not a CMV under any part of the 
definition of that term in §383.5, and a CDL is not federally 

required. 

Question 7: Does the definition of a “commercial motor 
vehicle” in §383.5 of the CDL requirements include parking lot 
and/or street sweeping vehicles? 

Guidance: If the GVWR of a parking lot or street sweeping 
vehicle is 26,001 or more pounds, it is a CMV under the CDL 

regulations. 

Question 8: Is an employee of a Federal, State, or local 
government who operates a CMV, as defined in $383.5, in- 
cluding an emergency medical vehicle, required to obtain a 
CDL? If so, why are such drivers considered as operating “in 

commerce?” 

Guidance: Government employees who drive CMVs are 
generally required to obtain a CDL. However, operators of 
firefighting and related emergency equipment may be exempt 
from the CDL requirement [53 FR 37313, September 26, 
1988], at a State’s discretion. Drivers of large advanced life 

support vehicles operated by municipalities would therefore, 

at a State’s discretion, qualify for the exemption. 

Government employees who drive CMVs are operating in 

“ecommerce,” as defined in $383.5, because they perform func- 

tions that affect interstate trade, traffic, or transportation. 

Nearly all government CMVs are used, directly or indirectly, 

to facilitate or promote such trade, traffic, and transportation. 

Question 9: The definition of a passenger CMV is a vehicle 

“designed to transport” more than 15 passengers, including 

the driver. Does that include standing passengers if the ve- 

hicle was specifically designed to accommodate standees? 

Guidance: No. “Designed to transport” refers only to the 

number of designated seats; it does not include areas suitable, 

or even designed, for standing passengers. 

Question 10: What is considered a “public road”? 

§383.5 

Guidance: A public road is any road under the jurisdiction 
of a public agency and open to public travel or any road on 
private property that is open to public travel. 

*Question 11: Must operators of motor graders or motor 
scrapers obtain a commercial driver’s license (CDL) and be 
subject to controlled substances and alcohol testing if they 
operate the equipment on public roads to perform such func- 
tions as snow and leaf removal? 

Ifso, is a State that exempts such operations from the CDL 
requirements of its laws subject to sanctions under 49 CFR 
Part 384? 

Guidance: No. 

*Question 12: A driver operates a combination vehicle with 
a gross combination weight rating (GCWR) of more than 
26,000 pounds. The tractor is towing a semitrailer and a full 

trailer, each with a gross vehicle weight rating (GVWR) of less 
than 10,001 pounds. Is this combination a Group A vehicle 
that requires a driver with a Class A commercial driver’s 
license (CDL)? 

Guidance: Yes. The GVWR for multiple towed units are 
added to determine whether the 10,000 pound GVWR thresh- 
old has been met. If the total GVWR for the two trailers is at 
least 10,001 pounds, and the tractor’s GVWR is sufficient to 
produce a GCWR of at least 26,001 pounds, the combination is 
a Group A vehicle requiring a driver with a Class A CDL with 
a double/triple trailers endorsement. For example, a combi- 
nation vehicle with a GCWR of 36,000 pounds includes a 
semitrailer and a trailer, each of which has a GVWR of 6,000 
pounds. This is a Group A vehicle having a GCWR of 36,000 
pounds inclusive of two towed units having a combined GVWR 
of 12,000 pounds. 

*Question13: On May 9, 2011, FMCSA revised the defini- 
tion of “tank vehicle” to include any commercial motor vehicle 
that is designed to transport any liquid or gaseous materials 
within a tank or tanks having an individual rated capacity of 
more than 119 gallons and an aggregate rated capacity of 
1,000 gallons or more that is either permanently or tempo- 
rarily attached to the vehicle or the chassis. Does the new 
definition include loaded intermediate bulk containers (IBCs) 
or other tanks temporarily attached to a CMV? 

Guidance: Yes. The new definition is intended to cover (1) a 
vehicle transporting an IBC or other tank used for any liquid 
or gaseous materials, with an individual rated capacity of 
1,000 gallons or more that is either permanently or tempo- 
rarily attached to the vehicle or chassis; or (2) a vehicle used 
to transport multiple IBCs or other tanks having an indi- 
vidual rated capacity of more than 119 gallons and an aggre- 
gate rated capacity of 1,000 gallons or more that are 
permanently or temporarily attached to the vehicle or the 
chassis. 

*Question 14: On May 9, 2011, FMCSA revised the defi- 
nition of “tank vehicle.” Does the new definition cover the 
transportation of empty intermediate bulk containers (IBCs) 
or other tanks, or empty storage tanks? 

Guidance: No. The definition of “tank vehicle” does not 
cover the transportation of empty IBCs or other tanks when 
these containers are manifested as either empty or as residue 
on a bill of lading. Furthermore, the definition of tank vehicle 
does not cover the transportation of empty storage tanks that 
are not designed for transportation and have a rated capacity 
of 1,000 gallons or more, that are temporarily attached to a 
flatbed vehicle. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

— 279 — 

es6 LYVd 



§383.7 

§383.7 Validity of CDL issued by decertified 

State. 

ACDL issued by a State prior to the date the State is 
notified by the Administrator, in accordance with the 
provisions of §384.405 of this subchapter, that the State 
is prohibited from issuing CDLs, will remain valid until 

its stated expiration date. 

[52 FR 20587, June 1, 1987, as amended at 53 FR 27648, July 21, 
1988; 53 FR 39050, Oct. 4, 1988; 54 FR 40787, Oct. 3, 1989; 59 
FR 26028, May 18, 1994; 62 FR 37151, July 11, 1997; 63 FR 
67612, December 8, 1998; 67 FR 49756, July 31, 2002.] 

Subpart B—Single License 
Requirement 

§383.21 Number of drivers’ licenses. 

No person who operates a commercial motor vehicle 
shall at any time have more than one driver’s license. 

DOT Interpretations—§383.21 

Question 1: Are there any circumstances under which the 
driver of a CMV as defined in $383.5 is allowed to hold more 

than one driver’s license? 

Guidance: Yes. A recipient of a new driver’s license may 
hold more than one license during the 10 days beginning on 
the date the person is issued a driver’s license. 

Question 2: Is a person from Puerto Rico required to 
surrender his or her driver’s license in order to obtain a 
nonresident CDL? 

Guidance: Since Puerto Rico and the U.S. Territories are 
not included in the definition of a State in section 12016 of the 
CMVSA (49 U.S.C. §31301(13)), they must be considered for- 
eign countries for purposes of the CDL requirements. Under 
part 383, a person domiciled in a foreign country is not 
required to surrender his or her foreign license in order to 
obtain a nonresident CDL. There are two reasons for permit- 
ting this dual licensing to a person domiciled in Puerto Rico: 
(a) There is no reciprocal agreement with Puerto Rico recog- 
nizing its CMV testing and licensing standards as equivalent 
to the standards in part 383 and, (b) the nonresident CDL may 
not be recognized as a valid license to drive in Puerto Rico. 

§383.23 Commercial driver’s license. 

(a) General rule. (1) No person shall operate a com- 
mercial motor vehicle unless such person has taken and 
passed written and driving tests for a CLP or CDL that 
meet the Federal standards contained in subparts F, G, 

and H of this part for the commercial motor vehicle that 
person operates or expects to operate. 

(2) Except as provided in paragraph (b) of this section, 
no person may legally operate a CMV unless such per- 
son possesses a CDL which meets the standards con- 
tained in subpart J of this part, issued by his/her State 
or jurisdiction of domicile. 

(b) Exception. (1) If a CMV operator is not domiciled 
in a foreign jurisdiction that the Administrator has 

determined tests drivers and issues CDLs in accordance 
with, or under standards similar to, the standards con- 
tained in subparts F, G, and H of this part,’ the person 
may obtain a Non-domiciled CLP or Non-domiciled CDL 
from a State that does comply with the testing and 

licensing standards contained in such subparts F, G, 

and H of this part, so long as that person meets the 

requirements of §383.71(f). 

(2) If an individual is domiciled in a State while that 

State is prohibited from issuing CDLs in accordance 

with §384.405 of this subchapter, that individual is 

eligible to obtain a Non-domiciled CLP or Non-domiciled 

CDL from any State that elects to issue a Non-domiciled 

CDL and which complies with the testing and licensing 

standards contained in subparts F, G, and H of this part, 

so long as that person meets the requirements of §383. 

71(f). 
(3) If an individual possesses a CLP, as defined in 

§383.5, the individual is authorized to operate a class of 

CMV as provided by the CLP in accordance with §383. 

25. 

[53 FR 27649, July 21, 1988, as amended at 54 FR 22285, May 
23, 1989; 57 FR 31457, July 16, 1992; 64 FR 48110, September 
2, 1999; 67 FR 49756, July 31, 2002; 68 FR 23849, May 5, 2003; 
76 FR 26878 May 9, 2011] 

DOT Interpretations—$383.23 

Question 1: May a holder of a CMV learner’s permit 
continue to hold his/her basic driver’s license from any State 
without violating the single-license rule? 

Guidance: Yes, since the learner’s permit is not a license. 

Question 2: The requirements for States regarding CMV 
learners’ permits in §383.23 appear to be ambiguous. For 
example, if the CMV learner’s permit is “considered a valid 
CDL” for instructional purposes, is the State to enter the 
learner’s permit issuance as a CDLIS transaction? 

Guidance: No such requirement currently exists. 

Question 3: Is a CDL required for CMV operations that 
occur exclusively in places where the general public is never 
allowed to operate, such as airport taxiways or other areas 
restricted from the public? 

Guidance: No. FHWA regulations would not require a CMV 
driver to obtain a CDL under those circumstances. The Fed- 
eral rules are minimum standards, however, and State law 
may require a CDL for operations not covered by part 383. 

*Question 4: The holder of a commercial learner’s permit 
(CLP) must be “accompanied by the holder of a valid commer- 
cial drivers license (CDL).” What is meant by “accompanied?” 

Guidance: The holder of a valid CDL must be physically 
present in the front seat of the vehicle next to the CLP holder 
and have the CLP holder under observation and direct 
supervision. The CDL holder must have the proper CDL class 
and endorsement(s) necessary to operate the CMV. 

*Question 5: May a foreign driver with a temporary work 
visa obtain a commercial driver’s license (CDL) to operate a 
commercial motor vehicle in the United States? 

‘Effective December 29, 1988, the Administrator determined that 
commercial driver's licenses issued by Canadian Provinces and 
Territories in conformity with the Canadian National Safety Code 
are in accordance with the standards of this part. Effective No- 
vember 21, 1991, the Administrator determined that the new 
Licencias Federales de Conductor issued by the United Mexican 
States are in accordance with the standards of this part. There- 
fore, under the single license provision of §383.21, a driver holding 
a commercial driver's license issued under the Canadian National 
Safety Code or a new Licencia Federal de Conductor issued by 
Mexico is prohibited from obtaining a non-domiciled CDL, or any 
other type of driver's license, from a State or other jurisdiction in 
the United States. 
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Guidance: A foreign driver holding a temporary work visa 
may obtain a nonresident CDL if he or she is domiciled in a 
foreign jurisdiction that does not test drivers and issue com- 
mercial licenses under standards equivalent to those in sub- 
parts F, G, and H of part 383 (see Section 383.23(b)). However, 
drivers from Canada and Mexico with temporary work visas 
are not eligible for nonresident CDLs because FMCSA has 
determined that commercial licenses issued by Canadian 
provinces and territories, and the United Mexican States, are 
in accordance with the standards established by our rules. 
Therefore, all Mexican and Canadian drivers must have an 
appropriate license from their home country. Finally, a foreign 
driver who is in this country on a temporary work visa may 
not obtain a resident CDL since he or she is not “domiciled” in 
a U.S. State, as defined in Section 383.5 (“state of domicile”), 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§383.25 Commercial learner’s permit (CLP). 

(a) A CLP is considered a valid CDL for purposes of 
behind-the-wheel training on public roads or highways, 
if all of the following minimum conditions are met: 

(1) The CLP holder is at all times accompanied by the 
holder of a valid CDL who has the proper CDL group 
and endorsement(s) necessary to operate the CMV. The 
CDL holder must at all times be physically present in 
the front seat of the vehicle next to the CLP holder or, in 

the case of a passenger vehicle, directly behind or in the 
first row behind the driver and must have the CLP 
holder under observation and direct supervision. 

(2) The CLP holder holds a valid driver’s license 
issued by the same jurisdiction that issued the CLP. 

(3) The CLP holder must have taken and passed a 
general knowledge test that meets the Federal stan- 
dards contained in subparts F, G, and H of this part for 
the commercial motor vehicle that person operates or 
expects to operate. 

(4) The CLP holder must be 18 years of age or older. 
(5) Endorsements: 
(i) A CLP holder with a passenger (P) endorsement 

must have taken and passed the P endorsement knowl- 
edge test. A CLP holder with a P endorsement is pro- 
hibited from operating a CMV carrying passengers, 
other than Federal/State auditors and inspectors, test 

examiners, other trainees, and the CDL holder accom- 

panying the CLP holder as prescribed by paragraph 

(a)(1) of this section. The P endorsement must be class 

specific. 
(ii) A CLP holder with a school bus (S) endorsement 

must have taken and passed the S endorsement knowl- 

edge test. A CLP holder with an S endorsement is 

prohibited from operating a school bus with passengers 

other than Federal/State auditors and inspectors, test 

examiners, other trainees, and the CDL holder accom- 

panying the CLP holder as prescribed by paragraph 

(a)(1) of this section. 
(iii) A CLP holder with a tank vehicle (N) endorsement 

must have taken and passed the N endorsement know]- 

edge test. A CLP holder with an N endorsement may 

only operate an empty tank vehicle and is prohibited 

from operating any tank vehicle that previously con- 

tained hazardous materials that has not been purged of 

any residue. 

$383.31 

(iv) All other Federal endorsements are prohibited on 
a CLP. 

(6) The CLP holder does not operate a commercial 
motor vehicle transporting hazardous materials as de- 
fined in §383.5. 

(b) The CLP must be a separate document from the 
CDL or non-CDL. 

(c) The CLP must be valid for no more than 180 days 
from the date of issuance. The State may renew the CLP 
for an additional 180 days without requiring the CLP 
holder to retake the general and endorsement knowl- 
edge tests. 

(d) The issuance of a CLP is a precondition to the 
initial issuance of a CDL. The issuance of a CLP is also 
a precondition to the upgrade of a CDL if the upgrade 
requires a skills test. 

(e) The CLP holder is not eligible to take the CDL 
skills test in the first 14 days after initial issuance of the 
CLP. 

[76 FR 26879 May 9, 2011] 

Subpart C—Notification 
Requirements and Employer 

Responsibilities 

§383.31 Notification of convictions for driver vio- 
lations. 

(a) Except as provided in paragraph (d) of this section, 
each person who operates a commercial motor vehicle, 
who has a commercial learner’s permit or commercial 
driver’s license issued by a State or jurisdiction, and 
who is convicted of violating, in any type of motor 
vehicle, a State or local law relating to motor vehicle 
traffic control (other than a parking violation) in a State 
or jurisdiction other than the one which issued his/her 
permit or license, shall notify an official designated by 
the State or jurisdiction which issued such permit or 
license, of such conviction. The notification must be 

made within 30 days after the date that the person has 
been convicted. 

(b) Each person who operates a commercial motor 
vehicle, who has a commercial driver’s license issued by 
a State or jurisdiction, and who is convicted of violating, 
in any type of motor vehicle, a State or local law relating 
to motor vehicle traffic control (other than a parking 
violation), shall notify his/her current employer of such 
conviction. The notification must be made within 30 
days after the date that the person has been convicted. 
If the driver is not currently employed, he/she must 
notify the State or jurisdiction which issued the license 
according to §383.31(a). 

(c) Notification. The notification to the State official 
and employer must be made in writing and contain the 
following information: 

(1) Driver’s full name; 
(2) Driver’s license number; 

(3) Date of conviction; 
(4) The specific criminal or other offense(s), serious 

traffic violation(s), and other violation(s) of State or local 
law relating to motor vehicle traffic control, for which 
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§383.33 

the person was convicted and any suspension, revoca- 

tion, or cancellation of certain driving privileges which 

resulted from such conviction(s); 
(5) Indication whether the violation was in a commer- 

cial motor vehicle; 
(6) Location of offense; and 

(7) Driver’s signature. 
(d) A person is considered to be in compliance with the 

requirements of paragraph (a) of this section if the 
conviction occurs in a State or jurisdiction that is in 
substantial compliance with 49 CFR 384.209 and has 
not been de-certified in accordance with 49 CFR 384. 

405. 

[52 FR 20587, June 1, 1987, as amended at 54 FR 40787, Oct. 3, 
1989; 78 FR 24688, April 26, 2013] 

DOT Interpretations—$383.31 

Question 1: Must an operator of a CMV (as defined in 
§383.5), who holds a CDL, notify his/her current employer of 
a conviction for violating a State or local (non-parking) traffic 
law in any type of vehicle, as required by §383.31(b), even 
though the conviction is under appeal? 

Guidance: Yes. The taking of an appeal does not vacate or 
annul the conviction, nor does it stay the notification require- 
ments of §383.31. The driver must notify his/her employer 
within 30 days of the date of conviction. 

$383.33 Notification of driver’s license suspen- 
sions. 

Each employee who has a driver’s license suspended, 
revoked, or canceled by a State or jurisdiction, who loses 
the right to operate a commercial motor vehicle in a 
State or jurisdiction for any period, or who is disquali- 
fied from operating a commercial motor vehicle for any 
period, shall notify his/her current employer of such 
suspension, revocation, cancellation, lost privilege, or 
disqualification. The notification must be made before 
the end of the business day following the day the em- 
ployee received notice of suspension, revocation, cancel- 
lation, lost privilege, or disqualification. 

[54 FR 40788, Oct. 3, 1989] 

DOT Interpretations—§383.33 

Question 1: When a driver (a) receives an Administrative 
Order of Suspension due to a blood alcohol reading in excess 
of the legal limit with notice that the suspension is not to be 
effective until 45 days after the notice or after an administra- 
tive hearing, and (b)a hearing is subsequently held, in effect 
suspending the license, what is the effective date of suspen- 
sion for purposes of notifying the employer under $383.33? 

Guidance: The effective date of the suspension for notifica- 
tion purposes is the day the employee received notice of the 
suspension. 

§383.35 Notification of previous employment. 

(a) Any person applying for employment as an opera- 
tor of a commercial motor vehicle shall provide at the 
time of application for employment, the information 
specified in paragraph (c) of this section. 

(b) All employers shall request the information speci- 
fied in paragraph (c) of this section from all persons 
applying for employment as a commercial motor vehicle 
operator. The request shall be made at the time of 
application for employment. 

(c) The following employment history information for 

the 10 years preceding the date the application is sub- 

mitted shall be presented to the prospective employer by 

the applicant: 

(1) A list of the names and addresses of the applicant’s 

previous employers for which the applicant was an 

operator of a commercial motor vehicle; 

(2) The dates the applicant was employed by these 

employers; and 
(3) The reason for leaving such employment. 

(d) The applicant shall certify that all information 

furnished is true and complete. 
(e) An employer may require an applicant to provide 

additional information. 
(f) Before an application is submitted, the employer 

shall inform the applicant that the information he/she 
provides in accordance with paragraph (c) of this section 
may be used, and the applicant’s previous employers 
may be contacted for the purpose of investigating the 
applicant’s work history. 

§383.37 Employer responsibilities. 

No employer may allow, require, permit, or authorize 
a driver to operate a CMV in the United States if he or 
she knows or should reasonably know that any of the 
following circumstances exist: 

(a) During any period in which the driver does not 
have a current CLP or CDL or does not have a CLP or 
CDL with the proper class or endorsements. An em- 
ployer may not use a driver to operate a CMV who 
violates any restriction on the driver’s CLP or CDL. 

(b) During any period in which the driver has a CLP 
or CDL disqualified by a State, has lost the right to 
operate a CMV in a State, or has been disqualified from 
operating a CMV. “ 

(c) During any period in which the driver has more 
than one CLP or CDL. 

(d) During any period in which the driver, or the CMV 
he/she is driving, or the motor carrier operation, is 
subject to an out-of-service order. 

(e) In violation of a Federal, State, or local law or 

regulation pertaining to railroad-highway grade 
crossings. 

[52 FR 20587, June 1, 1987; 52 FR 32926, Sept. 1, 1987, as 
amended at 59 FR 26028, May 18, 1994; 64 FR 48110, Septem- 
ber 2, 1999; 76 FR 26879 May 9, 2011; 78 FR 60231, Oct. 1, 2013] 

DOT Interpretations—§383.37 

Question 1: §383.37(a) does not allow employers to know- 
ingly use a driver whose license has been suspended, revoked 
or canceled. Do motor carriers have latitude in their resulting 
actions: firing, suspension, layoff, authorized use of unused 
vacation time during suspension duration, transfer to non 
driving position for duration of the suspension? 

Guidance: Yes. The employer’s minimum responsibility is 
to prohibit operation of a CMV by such an employee. 

Question 2: a. A motor carrier recently found a driver who 
had a detectable presence of alcohol, placed him off-duty in 
accordance with §392.5, and ordered a blood test which dis- 
closed a blood alcohol concentration of 0.05 percent. Is the 
carrier obligated to place the driver out of service for 24 hours 
as prescribed by §392.5(c)? 

b. Is the carrier obligated to disqualify the driver for a 
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period of one year as prescribed by §§383.51(b) and 391, 
15(c)(3)G) of the FMCSRs? 

Guidance: a. Only a State or Federal official can place a 
driver out of service. Instead, the carrier is obligated to place 
the driver off-duty and prevent him/her from operating or 
being in control of a CMV until he/she is no longer in violation 
of §392.5. 

b. No. A motor carrier has no authority to disqualify a 
driver. Disqualification for such an offense only occurs upon a 
conviction. 

Question 3: If an individual driver had two convictions for 
serious traffic violations while driving a CMV, and neither 
FHWA nor his/her State licensing agency took any disquali- 
fication action, does the motor carrier have any obligation 
under FHWA regulations to refrain from using this driver for 
60 days? If so, when does that time period begin? 

Guidance: No. Only the State or the FHWA has the author- 
ity to take a disqualification action against a driver. The motor 
carrier’s responsibility under §383.37(a) to refrain from using 
the driver begins when it learns of the disqualification action 
and continues until the disqualification period set by the State 
or the FHWA is completed. 

Question 4: Is a driver who has a CDL, and has been 
convicted of a felony, disqualified from operating a CMV under 
the FMCSRs? 

Guidance: Not necessarily. The FMCSRs do not prohibit a 
driver who has been convicted of a felony, such as drug 
dealing, from operating a CMV unless the offense involved the 
use of a CMV. If the offense involved a non-CMV, or was 
unrelated to motor vehicles, there is no FMCSR prohibition to 
employment of the person as a driver. 

Subpart D—Driver Disqualifications 
and Penalties 

§383.51 Disqualification of drivers. 

(a) General. (1) A person required to have a CLP or 
CDL who is disqualified must not drive a CMV. 

§383.51 

(2) An employer must not knowingly allow, require, 
permit, or authorize a driver who is disqualified to drive 
a CMV. 

(3) A holder of a CLP or CDL is subject to disqualifi- 
cation sanctions designated in paragraphs (b) and (c) of 
this section, if the holder drives a CMV or non-CMV and 
is convicted of the violations listed in those paragraphs. 

(4) Determining first and subsequent violations. For 
purposes of determining first and subsequent violations 
of the offenses specified in this subpart, each conviction 
for any offense listed in Tables 1 through 4 to this 
section resulting from a separate incident, whether 
committed in a CMV or non-CMYV, must be counted. 

(5) The disqualification period must be in addition to 
any other previous periods of disqualification. 

(6) Reinstatement after lifetime disqualification. A 
State may reinstate any driver disqualified for life for 
offenses described in paragraphs (b)(1) through (8) of 
this section (Table 1 to §383.51) after 10 years, if that 

person has voluntarily entered and successfully com- 
pleted an appropriate rehabilitation program approved 
by the State. Any person who has been reinstated in 
accordance with this provision and who is subsequently 
convicted of a disqualifying offense described in para- 
graphs (b)(1) through (8) of this section (Table 1 to 
§383.51) must not be reinstated. 

(7) A foreign commercial driver is subject to disquali- 
fication under this subpart. 

(b) Disqualification for major offenses. Table 1 to 
§383.51 contains a list of the offenses and periods for 
which a person who is required to have a CLP or CDLis 
disqualified, depending upon the type of vehicle the 
driver is operating at the time of the violation, as fol- 
lows: 

Table 1 to §383.51 

If a driver operates a motor vehicle and is con- |For a first convic- |For a first convic- |For a first convic- 
tion or refusal to 
be tested while 

operating a CMV, |operating a non- 
a person required |CMV, a CLP or 

CDL holder must 
CDL and a CLP or |be disqualified 

from operating a 

tion or refusal to 
be tested while 

victed of: 

to have a CLP or 

CDL holder must 

For a second con- |For a second con- 
viction or refusal 

to be tested in a 
viction or refusal 
to be tested ina 

tion or refusal to 
be tested while 
operating a CMV 
transporting haz- 
ardous materials 
as defined in 
§383.5, a person 

Table while operat- 
ing a non-CMV, a 

be disqualified (OM Wiield Gopconcnne required to have a |son required to CLP or CDL 
from operating a CLP or CDL and a |have a CLP or holder must be 

CMVit Ol eccasean CLP or CDL CDL and a CLP or |disqualified from 
holder must be CDL holder must |operating a CMV 
disqualified from __|be disqualified FOE Arcee table 
operating a CMV __|from operating a 
fOlomavar see .cteened IGM. fot ey rpatin 

(1) Being under the influence of alcohol as pre-|1 year 1 year 3 years Life 

scribed by State law. . 

(2) Being under the influence of a controlled 1 year 1 year 3 years Life Life 

substance. 
: 

(3) Having an alcohol concentration of 0.04 or |1 year Not applicable 3 years Life Not applicable 

greater while operating a CMV 
. 

(4) Refusing to take an alcohol test as required |1 year 1 year 3 years Life Life 

by a State or jurisdiction under its implied con- 
sent laws or regulations as defined in §383.72 

of this part. 
> 

(5) Leaving the scene of an accident. 1 year 1 year 3 years ife 
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Table 1 to §383.51, Continued 

(6) Using the vehicle to commit a felony other |1 year 1 year 3 years Life Life 

than a felony described in paragraph (b)(9) of 
this table. 

(7) Driving a CMV when, as a result of prior 1 year Not applicable 3 years Life Not applicable 

violations committed operating a CMV, the driv- 
er’s CLP or CDL is revoked, suspended, or 
canceled, or the driver is disqualified from op- 
erating a CMV. 

(8) Causing a fatality through the negligent op- |1 year Not applicable 3 years Life Not applicable 

eration of a CMV, including but not limited to 
the crimes of motor vehicle manslaughter, ho- 
micide by motor vehicle and negligent 
homicide. 

(9) Using the vehicle in the commission of a Life-not eligible for |Life-not eligible for |Life-not eligible for |Life-not eligible for Life-not eligible for 

felony involving manufacturing, distributing, or |10-year 10-year 10-year 10-year 10-year 

dispensing a controlled substance. reinstatement. reinstatement. reinstatement. reinstatement. reinstatement. 

(c) Disqualification for serious _ traffic required to have a CLP or CDL is disqualified, depend- 

violations. Table 2 to §383.51 contains a list of the ing upon the type of vehicle the driver is operating at the 

offenses and the periods for which a person who is time of the violation, as follows: 

Table 2 to §383.51 

If the driver operates a motor vehicle and is convicted |For a second conviction |For a second conviction of |For a third or |For a third or sub- 
of: of any combination of of- |any combination of offenses |subsequent sequent conviction 

fenses in this Table ina_ in this Table in a separate |conviction of |of any combination 
separate incident within a |incident within a 3-year pe- |any combina- jof offenses in this 
3-year period while oper- |riod while operating a non- |tion of of- Table in a sepa- 
ating a CMV, a person CMV, a CLP or CDL holder |fenses in this |rate incident within 
required to have aCLP__|must be disqualified from Table ina a 3-year period 
or CDL and a CLP or operating a CMV, if the con-|separate inci- |while operating a 
CDL holder must be dis- |viction results in the revoca-|dent within a |non-CMV, a CLP 
qualified from operating a |tion, cancellation, or 3-year period jor CDL holder 
CMV fOGietpapanorccccaes suspension of the CLP or __|while operating|must be disquali- 

CDL holder's license or a CMV, a per- |fied from operating 
non-CMV driving privileges, |son required to|a CMV, if the con- 
fOR NS Ios Secbin eee LES have a CLP or |viction results in 

CDL and a the revocation, 
CLP or CDL __|cancellation, or 
holder must be |suspension of the 
disqualified CLP or CDL hold- 
from operating |er’s license or 
a CMV for ....}non-CMV driving 

privileges, 
(Ol <cexvacs sewrewey 

(1) Speeding excessively, involving any speed of 24.1 |60 days 60 days 120 days 120 days 
kmph (15 mph) or more above the regulated or posted 
speed limit. 

(2) Driving recklessly, as defined by State or local law |60 days 60 days 120 days 120 days 
or regulation, including but, not limited to, offenses of 
driving a motor vehicle in willful or wanton disregard 
for the safety of persons or property. 

(3) Making improper or erratic traffic lane changes. 60 days 60 days 120 days 120 days 

(4) Following the vehicle ahead too closely. 60 days 60 days 120 days 120 days 

(5) Violating State or local law relating to motor vehicle|60 days 60 days 120 days 120 days 
traffic control (other than a parking violation) arising in 
connection with a fatal accident. 

(6) Driving a CMV without obtaining a CLP or CDL. 60 days Not applicable 120 days Not applicable 
(7) Driving a CMV without a CLP or CDL in the driv- |60 days Not applicable 120 days Not applicable 
er’s possession’. 

(8) Driving a CMV without the proper class of CLP or |60 days Not applicable 120 days Not applicable 
CDL and/or endorsements for the specific vehicle 
group being operated or for the passengers or type of 
cargo being transported. 

(9) Violating a State or local law or ordinance on mo- |60 days Not applicable 120 i 
tor vehicle traffic control prohibiting texting while driv- el rasa tir 
ing a CMV.? 

(10) Violating a State or local law or ordinance on mo- |60 days Not applicable 120 days Not applicable 
tor vehicle traffic control restricting or prohibiting the 
use of a hand-held mobile telephone while driving a 
CMV. 
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Table 2 to §383.51, Continued 

$383.51 

‘Any individual who provides 
fine for such a violation, that t 

proof to the enforcement authority that issued the citation, by the date the individual must appear in court or pay any 
he individual held a valid CLP or CDL on the date the citation was issued, shall not be guilty of this offense. 

2Driving, for the purpose of this disqualification, mean i i j j i i i , } : h S operating a commercial motor vehicle on a highway, including while temporarily stationa 
ee of traffic, a traffic control device, or other momentary delays. Driving does not include operating a commercial motor vehicle when the 
river has moved the vehicle to the side of, or off, a highway and has halted in a location where the vehicle can safely remain stationary. 

(d) Disqualification for railroad-highway grade 
crossing offenses. Table 3 to §383.51 contains a list of 
the offenses and the periods for which a person who is follows: 

Table 3 to §383.51 

If the driver is convicted of operating a CMV in violation of a 
Federal, State or local law because 

(1) The driver is not required to always stop, but fails to slow 
down and check that tracks are clear of an approaching train. 

(2) The driver is not required to always stop, but fails to stop 
before reaching the crossing, if the tracks are not clear. 

For a first conviction a 
person required to have a 

CDL holder must be dis- 
qualified from operating a 
CMV for 

No less than 60 days 

No less than 60 days 

(3) The driver is always required to stop, but fails to stop before 
driving onto the crossing. 

CLP or CDL and a CLP or 

For a second conviction 
of any combination of 
offenses in this Table in a 
separate incident within a 
3-year period, a person 

.|required to have a CLP 
or CDL and a CLP or 
CDL holder must be dis- 
qualified from operating a 
CMV for 

required to have a CLP or CDL is disqualified, when the 
driver is operating a CMV at the time of the violation, as 

F or a third or subsequent 
conviction of any combina- 
tion of offenses in this Table 
in a separate incident within 
a 3-year period, a person 
required to have a CLP or 
CDL and a CLP or CDL 
holder must be disqualified 
from operating a CMV for .. 

No less than 120 days 

No less than 120 days 

No less than 60 days No less than 120 days 

(4) The driver fails to have sufficient space to drive completely 
through the crossing without stopping. 

(5) The driver fails to obey a traffic control device or the direc- 
tions of an enforcement official at the crossing. 

No less than 60 days 

No less than 60 days 

(6) The driver fails to negotiate a crossing because of insuffi- 
cient undercarriage clearance. 

(e) Disqualification for violating out-of-service 
orders. Table 4 to §383.51 contains a list of the offenses 

No less than 60 days 

and periods for which a person who is required to have 

Table 4 to §383.51 

No less than 120 days 

No less than 120 days 

No less than 120 days 

No less than 1 year. 

No less than 1 year. 

No less than 1 year. 

No less than 1 year. 

No less than 1 year. 

No less than 1 year. 

a CLP or CDL is disqualified when the driver is oper- 
ating a CMV at the time of the violation, as follows: 

If the driver operates a CMV and is convicted of For a first conviction while 
operating a CMV, a person 
required to have a CLP or 
CDL and a CLP or CDL 
holder must be disqualified 
from operating a CMV for .... 

from operating a CMV for 

For a second conviction in 
a separate incident within a 
10-year period while oper- 
ating a CMV, a person re- 
quired to have a CLP or 
CDL and a CLP or CDL 
holder must be disqualified 

For a third or subsequent 
conviction in a separate in- 
cident within a 10-year pe- 
riod while operating a CMV, 
a person required to have a 
CLP or CDL and a CLP or 
CDL holder must be dis- 

.| qualified from operating a 
CMV for 

(1) Violating a driver or vehicle out-of-service order while |No less than 180 days or 

transporting nonhazardous materials. more than 1 year. 

No less than 2 years or 
more than 5 years. 

(2) Violating a driver or vehicle out-of-service order while 
transporting hazardous materials as defined in §383.5 of 
this title, or while operating a vehicle designed to transport 
16 or more passengers, including the driver. 

No less than 180 days or 
more than 2 years. 

No less than 3 years or 
more than 5 years. 

No less than 3 years or 
more than 5 years. 

No less than 3 years or 
more than 5 years. 

DOT Interpretations—§383.51 

General Questions 

Question 1: a. If a driver received one “excessive speeding” 
violation in a CMV and the same violation in his/her personal 
passenger vehicle, would the driver be disqualified? or, 

b. Ifa driver received two “excessive speeding” violations in 
his/her personal passenger vehicle, would the driver be dis- 

qualified? 

[52 FR 20587, June 1, 1987, as amended at 53 FR 39050, Oct. 4, 

1988; 54 FR 40788, Oct. 3, 1989; 55 FR 6727, Feb. 26, 1990; 57 

FR 53295, Nov. 9, 1992; 59 FR 26028, May 18, 1994; 62 FR 

37151, July 11, 1997; 64 FR 48111, September 2, 1999; 67 FR 

49756-49759, July 31, 2002; 72 FR 36788, July 5, 2007; 75 FR 

59134, Sept. 27, 2010; 76 FR 26879, May 9, 2011; 76 FR 75486, 

Dec. 2, 2011; 77 FR 59825, Oct. 1, 2012; 78 FR 58479, Sept. 24, 

2013; 78 FR 60231, Oct. 1, 2013] 
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Guidance: No, in both cases. Convictions for serious traffic 

violations, such as excessive speeding, only result in disquali- 

fication if the offenses were committed in a CMV—unless the 
State has stricter regulations. 

Question 2: §383.51 of the FMCSRs disqualifies drivers if 

certain offenses were committed while operating a CMV. Will 
the States be required to identify on the motor vehicle driver’s 
record the class of vehicle being operated when a violation 

occurs? 

Guidance: No, only whether or not the violation occurred in 
a CMV. The only other indication that may be required is if the 
vehicle was carrying placardable amounts of HM. 

Question 3: If a CDL holder commits an offense that would 
normally be disqualifying, but the CDL holder is driving 
under the farm waiver, must conviction result in disqualifi- 
cation and action against the CDL holder? 

Guidance: Yes. Possession of the CDL means the driver is 
not operating under the waiver. In addition, the waiver does 
not absolve the driver from disqualification under part 391. 

Question 4: What is meant by leaving the scene of an 
accident involving a CMV? 

Guidance: As used in part 383, the disqualifying offense of 
“leaving the scene of an accident involving a CMV” is all- 
inclusive and covers the entire range of situations where the 
driver of the CMV is required by State law to stop after an 
accident and either give information to the other party, render 
aid, or attempt to locate and notify the operator or owner of 
other vehicles involved in the accident. 

Question 5: If a State disqualifies a driver for two serious 
traffic violations under §383.51(c)(2)G), and that driver, after 

being reinstated, commits a third serious violation, what 
additional period of disqualification must be imposed on that 
driver? 

Guidance: If three years have not elapsed since the original 
violation, then the driver is now subject to a full 120-day 
disqualification period. 

Question 6: May a State issue a “conditional,” “occupa- 
tional” or “hardship” license that includes CDL driving privi- 
leges when a CDL holder loses driving privileges to operate a 
private passenger vehicle (non-CMV)? 

Guidance: Yes, provided the CDL holder loses his/her driv- 
ing privileges for operating a non-CMV as the result of a 
conviction for a disqualifying offense that occurred in a non- 
CMV. A State is prohibited, however, from issuing any type of 
license which would give the driver even limited privileges to 
operate a CMV when the conviction is for a disqualifying 
offense that occurred in a CMV. 

Question 7: What information needs to be contained on a 
“conditional,” “occupational” or “hardship” license document 
that includes CDL driving privileges? 

Guidance: The same information that is required under 
§383.153, including an explanation of restrictions of driving 
privileges. 

Question 8: Is a State obligated to grant reciprocity to 
another State’s “conditional,” “occupational” or “hardship” li- 
cense that includes CDL driving privileges? 

Guidance: Yes, in regard to operating a CMV as stated in 
§383.73(h). 

Alcohol Questions 

Question 1: Are States expected to make major changes to 
their enforcement procedures in order to apply the alcohol 
disqualifications in the Federal regulations? 

Guidance: No. §383.51 and 392.5 do not require any change 
in a State’s existing procedures for initially stopping vehicles 
and drivers. 

Roadblocks, random testing programs, or other enforce- 

ment procedures which have been held unconstitutional in 

the State or which the State does not wish to implement are 

not required. 

Question 2: Is a driver disqualified for driving a CMV 

while off-duty with a blood alcohol concentration over 0.04 

percent? 

Guidance: Yes. §383.51 applies to any person who is driving 

a CMV, as defined in §383.5, regardless of the person’s duty 

status under other regulations. Therefore, the driver, if con- 

victed, would be disqualified under $383.51. 

Question 3: Does a temporary license issued pursuant to 
the administrative license revocation (ALR) procedure autho- 
rize the continued operation of CMVs when the license sur- 
rendered is a CDL? Does the acceptance of a temporary 
driver’s license place the CDL holder in violation of the one 
driver’s license requirement? 

Guidance: The ALR procedure of taking possession of the 
driver’s CDL and issuing a “temporary license” for individuals 
who either fail a chemical alcohol test or refuse to take the test 
is valid under the requirements of part 383. Since the CDL 
that is being held by the State is still valid until the admin- 
istrative revocation action is taken, the FHWA would inter- 
pret the document given to the driver as a “receipt” for the 
CDL, not a new “temporary” license. The driver violates no 
CDL requirements for accepting the receipt which may be 
used to the extent authorized. 

Question 4: Is a driver disqualified under §383.51 if con- 
victed of driving under the influence of alcohol while operating 
a personal vehicle? 

Guidance: The convictions triggering mandatory disquali- 
fication under §383.51 all pertain to offenses that occur while 

the person is driving a CMV. However, a driver could be 
disqualified under §383.51(b)(2)G) if the State has stricter 
standards which apply to offenses committed in a personal 
vehicle. (The same principle applies to all other disqualifying 
offenses listed in §383.51.) 

Question 5: Would a driver convicted under a State’s “open 
container” law be disqualified under the CDL regulations if 
the violation occurred while he/she was operating a CMV? 

Guidance: If a conviction under a particular State’s “open 
container law” is a conviction for “driving under the influence” 
or “driving while intoxicated,” and if the person committed the 
violation while driving a CMV, then the driver is disqualified 
for one year under §383.51, assuming it is a first offense. 

*Question 6: Is a driver who possesses a valid commercial 
driver’s license (CDL) issued by their State of residence, but 
who is suspended by another State for reasons unrelated to 
the violation of a motor vehicle traffic control law, disqualified 
from operating a commercial motor vehicle (CMV) in accor- 
dance with provisions of the Federal Motor Carrier Safety 
Regulations? 

Guidance: Yes. Currently, both section 383.5, which defines 
the term disqualification as it applies to drivers required to 
have a CDL, and section 391.15, which applies to other CMV 
drivers subject to Federal Motor Carrier Safety Regulations, 
include the suspension of a person’s license or privilege to 
drive as an action requiring that person to be disqualified 
from operating a CMV. Neither of these regulatory provisions 
limit such suspensions to those imposed by the State where 
the driver is licensed, nor do these regulations specify the 
grounds upon which a suspension must be based. 

Be advised, however, that the Federal Motor Carrier Safety 
Administration has proposed in 66 FR 22499, Docket No. 
FMCSA-00-7382, published May 4,2001, to limit the basis of 
the suspension to those resulting from a driving violation. If 
the rule is finalized, the answer would be no. 
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*Question 7: Must the State use the date of conviction, 
rather than the offense date, to calculate the starting and 
ending dates for the driver disqualification period specified in 
49 CFR 383.51? 

Guidance: Yes, the State must use the date of conviction or 
a later date, rather than the offense date, as the basis for 
calculating the starting and ending dates for the driver dis- 
qualification period. The State may allow the driver addi- 
tional time after the conviction date to appeal the conviction 
before the disqualification period begins. The use of the con- 
viction date (or the date when all appeals are exhausted) 
ensures that the driver receives due process of law but(if the 
conviction is upheld)still serves the full disqualification period 
49 CFR 383.51 requires. For example, a driver is cited for a 
disqualifying offense on May 1 and is convicted of the offense 
on July 1. If the offense date were used for the starting date 
of the disqualification, it would shorten the actual disqualifi- 
cation by 2 months. Using the conviction date or a later date 
when all appeals are exhausted ensures that the driver serves 
the full disqualification period. 

*Question 8: Must the State use the offense date or the 
conviction date to determine if two or more serious traffic 
convictions occurred within a 3-year period? 

Guidance: The State must use the offense date to determine 
if two or more serious traffic convictions fall within the 3-year 
period specified in 49 CFR 383.51 Table 2. If the conviction 
date were used, delays in bringing a case to trial could push 
the second conviction out side the 3-year period, thus defeat- 
ing the purpose of the rule. For example, a driver is cited for 
a first serious traffic violation on February 1, 2001 and is 
convicted on March 1, 2001. The driver is cited for a second 

serious traffic violation on January 15, 2004. The trial is set 
for February 27, 2004, but the driver asks to have the trial 
delayed because he has something important to do that day. 
The new trial date is set for March 15, 2004 and he is 

convicted of the second violation on this date. If the conviction 
dates are used, the two offenses are not within three years of 
each other and no disqualification action is taken on the 
driver. If the offense dates are used, the driver is disqualified 
regardless of the conviction date because the offenses for 
which he was convicted are within three years of each other. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 

April 1997. 

§383.52 Disqualification of drivers determined to 
constitute an imminent hazard. 

(a) The Assistant Administrator or his/her designee 
must disqualify from operating a CMV any driver whose 
driving is determined to constitute an imminent hazard, 

as defined in $383.5. 
(b) The period of the disqualification may not exceed 

30 days unless the FMCSA complies with the provisions 

of paragraph (c) of this section. 
(c) The Assistant Administrator or his/her delegate 

may provide the driver an opportunity for a hearing 

after issuing a disqualification for a period of 30 days or 

less. The Assistant Administrator or his/her delegate 

must provide the driver notice of a proposed disqualifi- 

cation period of more than 30 days and an opportunity 

for a hearing to present a defense to the proposed 

disqualification. A disqualification imposed under this 

paragraph may not exceed one year in duration. The 

driver, or a representative on his/her behalf, may file an 

appeal of the disqualification issued by the Assistant 

Administrator’s delegate with the Assistant Adminis- 

trator, Adjudications Counsel (MC-CC), Federal Motor 

$383.71 

Carrier Safety Administration, 1200 New Jersey Ave., 
SE., Washington, DC 20590-0001. 

(d) Any disqualification imposed in accordance with 
the provisions of this section must be transmitted by the 
FMCSA to the jurisdiction where the driver is licensed 
and must become a part of the driver’s record main- 
tained by that jurisdiction. 

(e) A driver who is simultaneously disqualified under 
this section and under other provisions of this subpart, 
or under State law or regulation, shall serve those 
disqualification periods concurrently. 

[67 FR 49759, July 31, 2002; 72 FR 55700, Oct. 1, 2007] 

§383.53 Penalties. 

(a) General rule. Any person who violates the rules 
set forth in subparts B and C of this part may be subject 
to civil or criminal penalties as provided for in 49 U.S.C. 
521(b). 

(b) Special penalties pertaining to violation of 
out-of-service orders— 

(1) Driver violations. A driver who is convicted of 
violating an out-of-service order shall be subject to a 
civil penalty of not less than $2,500 for a first conviction 
and not less than $5,000 for a second or subsequent 
conviction, in addition to disqualification under §383. 
51(e). 

(2) Employer violations. An employer who is con- 
victed of a violation of §383.37(d) shall be subject to a 

civil penalty of not less than $2,750 nor more than 
$25,000. 

(c) Special penalties pertaining to railroad- 
highway grade crossing violations. An employer 
who is convicted of a violation of §383.37(e) must be 

subject to a civil penalty of not more than $10,000. 

[59 FR 26028, May 18, 1994; 64 FR 48111, September 2, 1999; 
67 FR 49759, July 31, 2002; 72 FR 36788, July 5, 2007; 78 FR 
58480, Sept. 24, 2013] 

Subpart E—Testing and Licensing 
Procedures 

§383.71 Driver application and certification pro- 
cedures. 

(a) Commercial Learner’s Permit. Prior to obtain- 
ing a CLP, a person must meet the following require- 
ments: 

(1) Commercial learner’s permit applications 
submitted prior to July 8, 2015. CLPs issued prior to 
July 8, 2015 for limited time periods according to State 
requirements, shall be considered valid commercial 
drivers’ licenses for purposes of behind-the-wheel train- 
ing on public roads or highways, if the following mini- 
mum conditions are met: 

(i) The learner’s permit holder is at all times accom- 

panied by the holder of a valid CDL; 
(ii) He/she either holds a valid automobile driver’s 

license, or has passed such vision, sign/symbol, and 
knowledge tests as the State issuing the learner’s per- 
mit ordinarily administers to applicants for automotive 

drivers’ licenses; and 

— 287 — 



§383.71 

(iii) He/she does not operate a commercial motor ve- 

hicle transporting hazardous materials as defined in 

§383.5. 
(2) Commercial learner’s permit applications 

submitted on or after July 8, 2015. Any person ap- 
plying for a CLP on or after July 8, 2015 must meet the 

following conditions: 
(i) The person must be 18 years of age or older and 

provide proof of his/her age. 
(ii) The person must have taken and passed a general 

knowledge test that meets the Federal standards con- 
tained in subparts F, G, and H of this part for the 
commercial motor vehicle group that person operates or 

expects to operate. 

(iii) The person must certify that he/she is not subject 
to any disqualification under §383.51, or any license 
disqualification under State law, and that he/she does 
not have a driver’s license from more than one State or 
jurisdiction. 

(iv) The person must provide to the State of issuance 
the information required to be included on the CLP as 
specified in subpart J of this part. 

(v) The person must provide to the State proof of 
citizenship or lawful permanent residency as specified 
in Table 1 of this section or obtain a Non-domiciled CLP 
as specified in paragraph (f) of this section. 

(vi) The person must provide proof that the State to 
which application is made is his/her State of domicile, as 
the term is defined in §383.5. Acceptable proof of domi- 
cile is a document with the person’s name and residen- 
tial address within the State, such as a government 
issued tax form. 

(vii) The person must provide the names of all States 
where the applicant has been licensed to drive any type 
of motor vehicle during the previous 10 years. 

(viii) A person seeking a passenger (P), school bus (S) 
or tank vehicle (N) endorsement must have taken and 
passed the endorsement knowledge test for the specific 
endorsement. 

(ix) The person must provide the State the certifica- 
tion contained in paragraph (b)(1) of this section. 

(b) Initial Commercial Driver’s License. Prior to 
obtaining a CDL, a person must meet all of the following 
requirements: 

(1) Initial Commercial Driver’s License applica- 
tions submitted on or after January 30, 2012. Any 
person applying for a CDL on or after January 30, 2012, 
must meet the requirements set forth in paragraphs 
(b)(2) through (10), and (h) of this section, and make one 
of the following applicable certifications in paragraph 
(b)(1)G), Gi), Gii), or (iv) of this section: 

(i) Non-excepted interstate. A person must certify 
that he/she operates or expects to operate in interstate 
commerce, is both subject to and meets the qualification 
requirements under 49 CFR part 391, and is required to 
obtain a medical examiner’s certificate by §391.45 of 
this chapter; 

(ii) Excepted interstate. A person must certify that 
he/she operates or expects to operate in interstate com- 
merce, but engages exclusively in transportation or op- 
erations excepted under 49 CFR 390.3(f), 391.2, 391.68, 
or 398.3 from all or parts of the qualification require- 

ments of 49 CFR part 391, and is therefore not required 

to obtain a medical examiner’s certificate by 49 CFR 

391.45 of this chapter; 

(iii) Non-excepted intrastate. A person must certify 

that he/she operates only in intrastate commerce and 

therefore is subject to State driver qualification require- 

ments; or 

(iv) Excepted intrastate. A person must certify that 

he/she operates in intrastate commerce, but engages 

exclusively in transportation or operations excepted 

from all or parts of the State driver qualification 

requirements. 
(2) The person must pass a driving or skills test in 

accordance with the standards contained in subparts F, 
G, and H of this part taken in a motor vehicle that is 
representative of the type of motor vehicle the person 
operates or expects to operate; or provide evidence that 
he/she has successfully passed a driving test adminis- 
tered by an authorized third party. 

(3) The person must certify that the motor vehicle in 
which the person takes the driving skills test is repre- 
sentative of the type of motor vehicle that person oper- 
ates or expects to operate. 

(4) The person must provide the State the information 
required to be included on the CDL as specified in 
subpart J of this part. 

(5) The person must certify that he/she is not subject 
to any disqualification under §383.51, or any license 
disqualification under State law, and that he/she does 

not have a driver’s license from more than one State or 
jurisdiction. 

(6) The person must surrender his/her non-CDL drivy- 
er’s licenses and CLP to the State. 

(7) The person must provide the names of all States 
where he/she has previously been licensed to drive any 
type of motor vehicle during the previous 10 years. 

(8) If the person is applying for a hazardous materials 
endorsement, he/she must comply with Transportation 
Security Administration requirements codified in 49 
CFR part 1572. A lawful permanent resident of the 
United States requesting a hazardous materials en- 
dorsement must additionally provide his/her U.S. Citi- 
zenship and Immigration Services (USCIS) Alien 
registration number. 

(9) The person must provide proof of citizenship or 
lawful permanent residency as specified in Table 1 of 
this section, or be registered under paragraph (f) of this 
section. 
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Table 1 to §383.71—List of Acceptable Proofs of 
Citizenship or Lawful Permanent Residency 

Status 

U.S. Citizen 

Proof of status 

¢ Valid, unexpired U.S. 
Passport. 

* Certified copy of a birth certifi- 
cate filed with a State Office of 
Vital Statistics or equivalent 
agency in the individual's 
State of birth, Puerto Rico, the 
Virgin Islands, Guam, Ameri- 
can Samoa or the Common- 
wealth of the Northern 
Mariana Islands. 

¢ Consular Report of Birth 
Abroad (CRBA) issued by the 
U.S. Department of State. 

* Certificate of Naturalization 
issued by the U.S. Depart- 
ment of Homeland Security 
(DHS). 

¢ Certificate of Citizenship is- 
sued by DHS. 

Valid, unexpired Permanent 
Resident Card, issued by 
USCIS or INS. 

Lawful Permanent Resident ....... . 

(10) The person must provide proof that the State to 
which application is made is his/her State of domicile, as 

the term is defined in §383.5. Acceptable proof of domi- 
cile is a document with the person’s name and residen- 
tial address within the State, such as a government 
issued tax form. 

(c) License transfer. When applying to transfer a 
CDL from one State of domicile to a new State of domi- 
cile, an applicant must apply for a CDL from the new 
State of domicile within no more than 30 days after 
establishing his/her new domicile. The applicant must: 

(1) Provide to the new State of domicile the certifica- 
tions contained in paragraphs (b)(1) and (5) of this 
section; 

(2) Provide to the new State of domicile updated 
information as specified in subpart J of this part; 

(3) If the applicant wishes to retain a hazardous 
materials endorsement, he/she must comply with the 
requirements specified in paragraph (b)(8) of this sec- 
tion and State requirements as specified in §383. 

73(c)(4); 
(4) Surrender the CDL from the old State of domicile 

to the new State of domicile; and 
(5) Provide the names of all States where the appli- 

cant has previously been licensed to drive any type of 
motor vehicle during the previous 10 years. 

(6) Provide to the State proof of citizenship or lawful 

permanent residency as specified in Table 1 of this 

section, or be registered under paragraph (f) of this 

section. 
(7) Provide proof to the State that this is his/her State 

of domicile, as the term is defined in §383.5. Acceptable 

proof of domicile is a document with the person’s name 

and residential address within the State, such as a 

government issued tax form. 

(d) License renewal. When applying for a renewal of 

a CDL, all applicants must: 

(1) Provide to the State certifications contained in 

paragraphs (b)(1) and (5) of this section; 

$383.71 

(2) Provide to the State updated information as speci- 
fied in subpart J of this part; and 

(3) Ifa person wishes to retain a hazardous materials 
endorsement, he/she must comply with the require- 
ments specified in paragraph (b)(8) of this section and 
pass the test specified in §383.121 for such 
endorsement. 

(4) Provide the names of all States where the appli- 
cant has previously been licensed to drive any type of 
motor vehicle during the previous 10 years. 

(5) Provide to the State proof of citizenship or lawful 
permanent residency as specified in Table 1 of this 
section, or be registered under paragraph (f) of this 
section. 

(6) Provide proof to the State that this is his/her State 
of domicile, as the term is defined in §383.5. Acceptable 

proof of domicile is a document, such as a government 
issued tax form, with the person’s name and residential 
address within the State. 

(e) License upgrades. When applying for a CDL or 
an endorsement authorizing the operation of a CMV not 
covered by the current CDL, all applicants must: 

(1) Provide the certifications specified in paragraph 
(b) of this section; 

(2) Pass all the knowledge tests in accordance with 
the standards contained in subparts F, G, and H of this 

part and all the skills tests specified in paragraph (b)(2) 
of this section for the new vehicle group and/or different 
endorsements; 

(3) Comply with the requirements specified in para- 
graph (b)(8) of this section to obtain a hazardous mate- 
rials endorsement; and 

(4) Surrender the previous CDL. 
(f) Non-domiciled CLP and CDL. (1) A person must 

obtain a Non-domiciled CLP or CDL: 

(i) If the applicant is domiciled in a foreign jurisdic- 
tion, as defined in §383.5, and the Administrator has not 
determined that the commercial motor vehicle operator 

testing and licensing standards of that jurisdiction meet 
the standards contained in subparts G and H of this 
part. 

(ii) If the applicant is domiciled in a State that is 
prohibited from issuing CLPs and CDLs in accordance 
with §384.405 of this subchapter. That person is eligible 
to obtain a Non-domiciled CLP or CDL from any State 
that elects to issue a Non-domiciled CLP or CDL and 
that complies with the testing and licensing standards 
contained in subparts F, G, and H of this part. 

(2) An applicant for a Non-domiciled CLP and CDL 
must do both of the following: 

(i) Complete the requirements to obtain a CLP con- 
tained in paragraph (a) of this section or a CDL con- 
tained in paragraph (b) of this section. Exception: An 
applicant domiciled in a foreign jurisdiction must pro- 
vide an unexpired employment authorization document 

(EAD) issued by USCIS or an unexpired foreign pass- 
port accompanied by an approved I-94 form document- 
ing the applicant’s most recent admittance into the 
United States. No proof of domicile is required. 

(ii) After receipt of the Non-domiciled CLP or CDL, 
and for as long as it is valid, notify the State which 
issued the Non-domiciled CLP or CDL of any adverse 
action taken by any jurisdiction or governmental 
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agency, foreign or domestic, against his/her driving 

privileges. Such adverse actions include, but are not be 
limited to, license disqualification or disqualification 

from operating a commercial motor vehicle for the con- 
victions described in §383.51. Notifications must be 

made within the time periods specified in $383.33. 
(3) An applicant for a Non-domiciled CLP or CDL is 

not required to surrender his/her foreign license. 
(g) Existing CLP and CDL Holder’s Self- 

Certification. Every person who holds a CLP or CDL 
must provide to the State on or after January 30, 2012, 

but not later than January 30, 2014, the certification 

contained in §383.71(b)(1). 
(h) Medical Certification Documentation Re- 

quired by the State. An applicant or CLP or CDL 
holder who certifies to non-excepted, interstate driving 
operations according to §383.71(b)(1)G) must comply 
with applicable requirements in paragraphs (h)(1) 
through (8) of this section: 

(1) New CLP and CDL applicants. After January 30, 
2012, a new CLP or CDL applicant who certifies that 
he/she will operate CMVs in non-excepted, interstate 
commerce must provide the State with an original or 
copy (as required by the State) of a medical examiner’s 
certificate prepared by a medical examiner, as defined in 
§390.5 of this chapter, and the State will post a certifi- 
cation status of “certified” on the Commercial Driver’s 
License Information System (CDLIS) driver record for 
the driver; 

(2) Existing CLP and CDL holders. By January 30, 
2014, provide the State with an original or copy (as 
required by the State) of a current medical examiner’s 
certificate prepared by a medical examiner, as defined in 
49 CFR 390.5, and the State will post a certification 
status of “certified” on CDLIS driver record for the 
driver. If the non-excepted, interstate CLP or CDL 
holder fails to provide the State with a current medical 
examiner’s certificate, the State will post a certification 
status of “not-certified” in the CDLIS driver record for 
the driver, and initiate a CLP or CDL downgrade fol- 
lowing State procedures in accordance with §383. 
73(0)(4); and 

(3) Maintaining the medical certification status of 

“certified.” In order to maintain a medical certification 
status of “certified,” after January 30, 2012, a CLP or 
CDL holder who certifies that he/she will operate CMVs 
in non-excepted, interstate commerce must provide the 
State with an original or copy (as required by the State) 
of each subsequently issued medical examiner’s 
certificate. 

[67 FR 49759-49760, July 31, 2002; 68 FR 23849, May 5, 2003; 
73 FR 73123, Dec. 1, 2008; 75 FR 28500, May 21, 2010; 76 FR 
26881 May 9, 2011; 77 FR 59825, Oct. 1, 2012; 78 FR 58480, 
Sept. 24, 2013] 

DOT Interpretations—§383.71 
Question 1: What must a driver certify if he/she is in 

interstate commerce but is excepted or exempted from part 
391 under the provisions of parts 390 or 391? 

Guidance: The State should instruct the driver to certify 
that he/she is not subject to part 391. 

Question 2: Since an applicant is required to turn in 
his/her current license when issued an FRSI-restricted CDL, 
should the applicant return to the State exam office and be 

re-issued the old license when the seasonal validation period 

expires? 

Guidance: No. This approach violates the requirements of 

part 383 and the FRSI waiver regarding the single-license 

concept. It violates the waiver requirement that the FRSI- 

restricted CDL is to have the same renewal cycle as an 

unrestricted CDL and shall serve as an operator’s license for 

vehicles other than CMVs. The license issued under the 

waiver is a CDL and must be treated the same as an unre- 

stricted CDL in regard to the driver record being maintained 

through the CDLIS and subject to all disqualifying conditions 

for the full renewal cycle. The restriction determining when 

the driver may use the CDL to operate a CMV should be 
clearly printed on the license. 

Question 3: Do the regulations require that a driver be 
recertified for the hazardous materials “H” endorsement every 

two years? 

Guidance: No. If the driver wishes to retain an HM en- 
dorsement, he/she is required at the time of license renewal to 
pass the test for such endorsement. The only times a driver 
may be required to pass the test for such endorsement in a 
condensed time frame is within the 2 years preceding a license 
transfer if he/she is transferring a CDL from one State of 
domicile to a new State of domicile (see §383.73(b)(4)), or if the 
State has exercised its prerogative to establish more stringent 
requirements. 

Question 4: May a CDL driving skills test examiner con- 
duct a driving skills test administered in accordance with 49 
CFR part 383 before a person subject to Part 382 is tested for 
alcohol and controlled substances? 

Guidance: Yes. A CDL driving skills test examiner, includ- 
ing a third party examiner, may administer a driving skills 
test to a person subject to Part 382 without first testing 
him/her for alcohol and controlled substances. The intent of 
the CDL driving skills test is to assess a person’s ability to 
operate a commercial motor vehicle during an official govern- 
ment test of their driving skills. However, this guidance does 
not allow an employer (including a truck or bus driver train- 
ing school) to use a person as a current company, lease, or 
student driver prior to obtaining a verified negative test 
result. An employer must obtain a verified negative controlled 
substance test result prior to dispatching a driver on his/her 
first trip. 

§383.72 Implied consent to alcohol testing. 

Any person who holds a CLP or CDL or is required to 
hold a CLP or CDL is considered to have consented to 
such testing as is required by any State or jurisdiction in 
the enforcement of §§383.51(b), Table 1, item (4) and 

392.5(a)(2) of this subchapter. Consent is implied by 
driving a commercial motor vehicle. 

[53 FR 39051, Oct. 4, 1988; 76 FR 26883 May 9, 2011] 

$383.73 State procedures. 

(a) Commercial Learner’s Permit. (1) Prior to July 
8, 2015. When issuing a CLP to a person prior to July 8, 
2015, a State must meet the requirements in §383. 
Tita): 

(2) On or after July 8, 2015. Prior to issuing a CLP to 
a person on or after July 8, 2015, a State must: 

(i) Require the applicant to make the certifications, 
pass the tests, and provide the information as described 
in §383.71(a)(2); 

(ii) Initiate and complete a check of the applicant’s 
driving record as described in paragraph (b)(3) of this 
section. 
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(iii) Make a CLP valid for no more than 180 days from 
the date of issuance and provide for renewal of a CLP for 
no more than an additional 180 days without the CLP 
holder having to retake the general and endorsement 
knowledge tests; 

Giv) Allow only a group-specific passenger (P) and 
school bus (S) endorsement and tank vehicle (N) en- 
dorsement on a CLP, provided the applicant has taken 
and passed the knowledge test for the specified 
endorsement. All other Federal endorsements are pro- 
hibited on a CLP; and 

(v) Complete the Social Security Number verification 
required by paragraph (g) of this section. 

(vi) Require compliance with the standards for pro- 
viding proof of citizenship or lawful permanent resi- 
dency specified in §383.71(a)(2)(v) and proof of State of 
domicile specified in §383.71(a)(2)(vi). Exception: A 
State is required to check the proof of citizenship or 
legal presence specified in this paragraph only for initial 
issuance, renewal or upgrade of a CLP or Non-domiciled 
CLP and for initial issuance, renewal, upgrade or trans- 
fer of a CDL or Non-domiciled CDL for the first time 
after July 8, 2011, provided a notation is made on the 
driver’s record confirming that the proof of citizenship 
or legal presence check required by this paragraph has 
been made and noting the date it was done; 

(vii) Beginning January 30, 2012, for drivers who 
certified their type of driving according to §383. 
71(b)(1)G) (non-excepted interstate) and, if the CLP ap- 
plicant submits a current medical examiner’s 
certificate, date-stamp the medical examiner’s certifi- 
cate, and post all required information from the medical 
examiner’s certificate to the CDLIS driver record in 
accordance with paragraph (0) of this section. 

(b) Initial CDL. Prior to issuing a CDL to a person, a 
State must: 

(1) Require the driver applicant to certify, pass tests, 
and provide information as described in §383.71(b); 

(2) Check that the vehicle in which the applicant 
takes his/her test is representative of the vehicle group 
the applicant has certified that he/she operates or ex- 
pects to operate; 

(3) Initiate and complete a check of the applicant’s 
driving record to ensure that the person is not subject to 
any disqualification under §383.51, or any license dis- 
qualification under State law, and that the person does 

not have a driver’s license from more than one State or 

jurisdiction. The record check must include, but is not 

limited to, the following: 

(i) A check of the applicant’s driving record as main- 

tained by his/her current State of licensure, if any; 

(ii) A check with the CDLIS to determine whether the 

driver applicant already has been issued a CDL, 

whether the applicant’s license has been disqualified, or 

if the applicant has been disqualified from operating a 

commercial motor vehicle; 

(iii) A check with the Problem Driver Pointer System 

(PDPS) to determine whether the driver applicant has: 

(A) Been disqualified from operating a motor vehicle 

(other than a commercial motor vehicle), 

(B) Had a license (other than CDL) disqualified for 

cause in the 3-year period ending on the date of applhi- 

cation; or 
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(C) Been convicted of any offenses contained in 49 
U.S.C. 30304(a)(3); 

(iv) A request for the applicant’s complete driving 
record from all States where the applicant was previ- 
ously licensed over the last 10 years to drive any type of 
motor vehicle. Exception: A State is only required to 
make the request for the complete driving record speci- 
fied in this paragraph for initial issuance of a CLP, 
transfer of CDL from another State or for drivers re- 
newing a CDL for the first time after September 30, 
2002, provided a notation is made on the driver’s record 
confirming that the driver record check required by this 
paragraph has been made and noting the date it was 
done; 

(v) Beginning January 30, 2012, a check that the 
medical certification status of a driver that self-certified 
according to §383.71(b)(1)G) of this chapter (non- 
excepted interstate) is “certified;” 

(4) Require the driver applicant to surrender his/her 
non-CDL driver’s license and CLP; 

(5) Beginning January 30, 2012, for drivers who cer- 
tified their type of driving according to §383.71(b)(1)(i) 
(non-excepted interstate) and, if the CDL driver submits 
a current medical examiner’s certificate, date-stamp the 
medical examiner’s certificate, and post all required 
information from the medical examiner’s certificate to 
the CDLIS driver record in accordance with paragraph 
(o) of this section. 

(6) Require compliance with the standards for provid- 
ing proof of citizenship or lawful permanent residency 
specified in §383.71(b)(9) and proof of State of domicile 
specified in §383.71(b)(10). Exception: A State is re- 
quired to check the proof of citizenship or legal presence 
specified in this paragraph only for initial issuance, 
renewal or upgrade of a CLP or Non-domiciled CLP and 
for initial issuance, renewal, upgrade or transfer of a 
CDL or Non-domiciled CDL for the first time after July 
8, 2011, provided a notation is made on the driver’s 
record confirming that the proof of citizenship or legal 
presence check required by this paragraph has been 
made and noting the date it was done; 

(7) If not previously done, complete the Social Secu- 

rity Number verification required by paragraph (g) of 
this section; 

(8) For persons applying for a hazardous materials 
endorsement, require compliance with the standards for 
such endorsement specified in §§383.71(b)(8) and 383. 

141; and 
(9) Make the CDL valid for no more than 8 years from 

the date of issuance. 
(c) License transfers. Prior to issuing a CDL to a 

person who has a CDL from another State, a State must: 
(1) Require the driver applicant to make the certifi- 

cations contained in §383.71(b)(1) and (5); 
(2) Complete a check of the driver applicant’s record 

as contained in paragraph (b)(3) of this section; 
(3) Request and receive updates of information speci- 

fied in subpart J of this part; 
(4) If such applicant wishes to retain a hazardous 

materials endorsement, require compliance with stan- 
dards for such endorsement specified in §§383.71(b)(8) 

and 383.141 and ensure that the driver has, within the 

2 years preceding the transfer, either: 
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(i) Passed the test for such endorsement specified in 

§$383.121; or 

(ii) Successfully completed a hazardous materials test 

or training that is given by a third party and that is 
deemed by the State to substantially cover the same 
knowledge base as that described in §383.121, 

(5) If not previously done, complete the Social Secu- 
rity Number verification required by paragraph (g) of 
this section; 

(6) Require the applicant to surrender the CDL issued 
by the applicant’s previous State of domicile; 

(7) Require compliance with the standards for provid- 
ing proof of citizenship or lawful permanent residency 
specified in §383.71(b)(9) and proof of State of domicile 
specified in §383.71(b)(10). Exception: A State is re- 

quired to check the proof of citizenship or legal presence 
specified in this paragraph only for initial issuance, 
renewal or upgrade of a CLP or Non-domiciled CLP and 
for initial issuance, renewal, upgrade or transfer of a 
CDL or Non-domiciled CDL for the first time after July 
8, 2011, provided a notation is made on the driver’s 
record confirming that the proof of citizenship or legal 
presence check required by this paragraph has been 
made and noting the date it was done; 

(8) Beginning January 30, 2012, verify from the 
CDLIS driver record that the medical certification sta- 
tus of driver is “certified” for those who certified accord- 
ing to §383.71(b)(1)G). Exception: A driver who certified 
according to §383.71(b)(1)(i) that he/she plans to operate 
in non-excepted interstate commerce may present a 

current medical examiner’s certificate issued prior to 
January 30, 2012. The medical examiner’s certificate 
provided by the driver must be posted to the CDLIS 
driver record in accordance with paragraph (0) of this 
section and: 

(9) Make the CDL valid for no more than 8 years from 
the date of issuance. 

(d) License Renewals. Prior to renewing any CDLa 
State must: 

(1) Require the driver applicant to make the certifi- 
cations contained in §383.71(b); 

(2) Complete a check of the driver applicant’s record 
as contained in paragraph (b)(3) of this section; 

(3) Request and receive updates of information speci- 
fied in subpart J of this part; 

(4) If such applicant wishes to retain a hazardous 
materials endorsement, require the driver to pass the 
test specified in §383.121 and comply with the stan- 
dards specified in §§383.71(b)(8) and 383.141 for such 
endorsement; 

(5) If not previously done, complete the Social Secu- 
rity Number verification required by paragraph (g) of 
this section; 

(6) Make the renewal of the CDL valid for no more 
than 8 years from the date of issuance; 

(7) Require compliance with the standards for provid- 
ing proof of citizenship or lawful permanent residency 
specified in §383.71(b)(9) and proof of State of domicile 
specified in §383.71(b)(10). Exception: A State is re- 
quired to check the proof of citizenship or legal presence 
specified in this paragraph only for initial issuance, 
renewal or upgrade of a CLP or Non-domiciled CLP and 
for initial issuance, renewal, upgrade or transfer of a 

CDL or Non-domiciled CDL for the first time after July 

8, 2011, provided a notation is made on the driver’s 

record confirming that the proof of citizenship or legal 

presence check required by this paragraph has been 

made and noting the date it was done; and 

(8) Beginning January 30, 2012, verify from the 

CDLIS driver record that the medical certification sta- 

tus is “certified” for drivers who self-certified according 

to §383.71(b)(1)(i). Exception: A driver who certified ac- 

cording to §383.71(b)(1)(G) may present a current medi- 

cal examiner’s certificate issued prior to January 30, 

2012. The medical examiner’s certificate provided by the 

driver must be posted to the CDLIS driver record in 

accordance with paragraph (0) of this section. 
(e) License upgrades. Prior to issuing an upgrade of 

a CDL, a State must: 
(1) Require such driver applicant to provide certifica- 

tions, pass tests, and meet applicable hazardous mate- 

rials standards specified in §383.71(e); 
(2) Complete a check of the driver applicant’s record 

as described in paragraph (b)(3) of this section; 
(3) If not previously done, complete the Social Secu- 

rity Number verification required by paragraph (g) of 
this section; 

(4) Require the driver applicant to surrender his/her 
previous CDL; 

(5) Require compliance with the standards for provid- 
ing proof of citizenship or lawful permanent residency 
specified in §383.71(b)(9) and proof of State of domicile 
specified in §383.71(b)(10). Exception: A State is re- 
quired to check the proof of citizenship or legal presence 
specified in this paragraph only for initial issuance, 
renewal or upgrade of a CLP or Non-domiciled CLP and 
for initial issuance, renewal, upgrade, or transfer of a 
CDL or Non-domiciled CDL, forthe first time after July 
8, 2011, provided a notation is made on the driver’s 
record confirming that the proof of citizenship or legal 
presence check required by this paragraph has been 
made and noting the date it was done; 

(6) Beginning January 30, 2012, verify from the 
CDLIS driver record that the medical certification sta- 
tus is “certified” for drivers who self-certified according 
to §383.71(b)(1)(i). Exception: A driver who certified ac- 
cording to§383.71(b)(1)(i) may present a current medi- 
cal examiner’s certificate issued prior to January 30, 
2012. The medical examiner’s certificate provided by the 
driver must be posted to the CDLIS driver record in 
accordance with paragraph (0) of this section and: 

(7) Make the CDL valid for no more than 8 years from 
the date of issuance. 

(f) Non-domiciled CLP and CDL. (1) A State may 
only issue a Non-domiciled CLP or CDL to a person who 
meets one of the circumstances described in §383. 
711). 

(2) State procedures for the issuance of a non- 
domiciled CLP and CDL, for any modifications thereto, 
and for notifications to the CDLIS must at a minimum 
be identical to those pertaining to any other CLP or 
CDL, with the following exceptions: 

(i) If the applicant is requesting a transfer of his/her 
Non-domiciled CDL, the State must obtain the Non- 
domiciled CDL currently held by the applicant and 
issued by another State; 
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(ii) The State must add the word “non-domiciled” to 
the face of the CLP or CDL, in accordance with §383. 
153(c); and 

(i) The State must have established, prior to issuing 
any Non-domiciled CLP or CDL, the practical capability 
of disqualifying the holder of any Non-domiciled CLP or 
CDL, by withdrawing or disqualifying his/her Non- 
domiciled CLP or CDL as if the Non-domiciled CLP or 
CDL were a CLP or CDL issued to a person domiciled in 
the State. 

(3) The State must require compliance with the stan- 
dards for providing proof of legal presence specified in 
§383.71(b)(9) and §383.71(f)(2)(i). 

(g) Social Security Number verification. (1) Prior 
to issuing a CLP or a CDL to a person the State must 
verify the name, date of birth, and Social Security Num- 
ber provided by the applicant with the information on 
file with the Social Security Administration. The State 
is prohibited from issuing, renewing, upgrading, or 
transferring a CLP or CDL if the Social Security Ad- 
ministration database does not match the applicant- 
provided data. 

(2) Exception. A State is only required to perform the 
Social Security Number verification specified in this 
paragraph for initial issuance of a CLP, transfer of CDL 
from another State or for drivers renewing a CDL for 
the first time after July 8, 2011 who have not previously 
had their Social Security Number information verified, 
provided a notation is made on the driver’s record con- 
firming that the verification required by this paragraph 
has been made and noting the date it was done. 

(h) License issuance. After the State has completed 
the procedures described in paragraphs (a) through (g) 
of this section, as applicable, it may issue a CLP or CDL 
to the driver applicant. The State must notify the op- 
erator of the CDLIS of such issuance, transfer, renewal, 
or upgrade within the 10-day period beginning on the 
date of license issuance. 

(i) Surrender procedure. A State may return a 
surrendered license to a driver after physically marking 
it so that it cannot be mistaken for a valid document. 
Simply punching a hole in the expiration date of the 
document is insufficient. A document perforated with 
the word “VOID” is considered invalidated. 

(j) Penalties for false information. If a State de- 
termines, in its check of an applicant’s license status 
and record prior to issuing a CLP or CDL, or at any time 
after the CLP or CDL is issued, that the applicant has 

falsified information contained in subpart J of this part, 

in any of the certifications required in §383.71(b) or (g), 

or in any of the documents required to be submitted by 

§383.71(h), the State must at a minimum disqualify the 

person’s CLP or CDL or his/her pending application, or 

disqualify the person from operating a commercial mo- 

tor vehicle for a period of at least 60 consecutive days. 

(k) Drivers convicted of fraud related to the 

testing and issuance of a CLP or CDL. (1) The State 

must have policies in effect that result, at a minimum, 

in the disqualification of the CLP or CDL of a person 

who has been convicted of fraud related to the issuance 

of that CLP or CDL. The application of a person so 

convicted who seeks to renew, transfer, or upgrade the 

fraudulently obtained CLP or CDL must also, at a min1- 

$383.73 

mum, be disqualified. The State must record any such 
withdrawal in the person’s driving record. The person 
may not reapply for a new CDL for at least 1 year. 

(2) Ifa State receives credible information that a CLP- 
or CDL-holder is suspected, but has not been convicted, 
of fraud related to the issuance of his/her CLP or CDL, 
the State must require the driver to re-take the skills 
and/or knowledge tests. Within 30 days of receiving 
notification from the State that re-testing is necessary, 
the affected CLP- or CDL-holder must make an appoint- 
ment or otherwise schedule to take the next available 
test. If the CLP- or CDL-holder fails to make an ap- 
pointment within 30 days, the State must disqualify 
his/her CLP or CDL. If the driver fails either the know]l- 
edge or skills test or does not take the test, the State 
must disqualify his/her CLP or CDL. Once a CLP- or 
CDL-holder’s CLP or CDL has been disqualified, he/she 
must reapply for a CLP or CDL under State procedures 
applicable to all CLP and CDL applicants. 

(1) Reciprocity. A State must allow any person who 
has a valid CLP, CDL, Non-domiciled CLP, or Non- 
domiciled CDL and who is not disqualified from operat- 
ing a CMV, to operate a CMV in the State. 

(m) Document verification. The State must require 
at least two persons within the driver licensing agency 
to participate substantively in the processing and veri- 
fication of the documents involved in the licensing pro- 
cess for initial issuance, renewal or upgrade of a CLP or 
Non-domiciled CLP and for initial issuance, renewal, 
upgrade or transfer of a CDL or Non-domiciled CDL. 
The documents being processed and verified must in- 
clude, at a minimum, those provided by the applicant to 
prove legal presence and domicile, the information filled 
out on the application form, and knowledge and skills 
test scores. This section does not require two people to 
process or verify each document involved in the licens- 
ing process. Exception: For offices with only one staff 
member, at least some of the documents must be pro- 
cessed or verified by a supervisor before issuance or, 
when a supervisor is not available, copies must be made 
of some of the documents involved in the licensing 
process and a supervisor must verify them within one 
business day of issuance of the CLP, Non-domiciled CLP, 

CDL or Non-domiciled CDL. 
(n) Computer system controls. The State must 

establish computer system controls that will: 
(1) Prevent the issuance of an initial, renewed, up- 

graded, or transferred CLP or CDL when the results of 
transactions indicate the applicant is unqualified. 
These controls, at a minimum, must be established for 

the following transactions: State, CDLIS, and PDPS 
driver record checks; Social Security Number verifica- 
tion; and knowledge and skills test scores verification. 

(2) Suspend the issuance process whenever State, 
CDLIS, and/or PDPS driver record checks return sus- 
pect results. The State must demonstrate that it has a 
system to detect and prevent fraud when a driver record 
check returns suspect results. At a minimum, the sys- 

tem must ensure that: 
(i) The results are not connected to a violation of any 

State or local law relating to motor vehicle traffic control 
(other than parking, vehicle weight, or vehicle defect 

violations); 
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(ii) The name of the persons performing the record 
check and authorizing the issuance, and the justifica- 
tion for the authorization are documented by the State; 

and 
(iii) The person performing the record check and the 

person authorizing the issuance are not the same. 
(0) Medical recordkeeping. (1) Status of CDL 

holder. Beginning January 30, 2012, for each operator 
of a commercial motor vehicle required to have a CLP or 
CDL, the current licensing State must: 

(i) Post the driver’s self-certification of type of driving 
under §383.71(b)(1), 

(ii) Retain the original or a copy of the medical cer- 
tificate of any driver required to provide documentation 
of physical qualification for 3 years beyond the date the 
certificate was issued, and 

(iii) Post the information from the medical examiner’s 
certificate within 10 calendar days to the CDLIS driver 
record, including: 

(A) Medical examiner’s name; 

(B) Medical examiner’s telephone number; 
(C) Date of medical examiner’s certificate issuance; 

(D) Medical examiner’s license number and the State 
that issued it; 

(EZ) Medical examiner’s National Registry Number 
issued in accordance with §390.109; 

(F) The indicator of medical certification status, 1.e., 

“certified” or “not-certified”; 
(G) Expiration date of the medical examiner’s certifi- 

cate; 

(H) Existence of any medical variance on the medical 
certificate, such as an exemption, Skill Performance 
Evaluation (SPE) certification, or grandfather provi- 
sions; 

(I) Any restrictions (e.g., corrective lenses, hearing 
aid, required to have possession of an exemption letter 
or SPE certificate while on-duty, etc.); and 

(J) Date the medical examiner’s certificate informa- 
tion was posted to the CDLIS driver record. 

(2) Status update. Beginning January 30, 2012, the 
State must, within 10 calendar days of the driver’s 
medical certification status expiring or a medical vari- 
ance expiring or being rescinded, update the medical 
certification status of that driver as “not-certified.” 

(3) Variance update. Beginning January 30, 2012, 
within 10 calendar days of receiving information from 
FMCSA regarding issuance or renewal of a medical 
variance for a driver, the State must update the CDLIS 
driver record to include the medical variance informa- 
tion provided by FMCSA. 

(4) Downgrade. (i) Beginning January 30, 2012, if a 
driver’s medical certification or medical variance ex- 
pires, or FMCSA notifies the State that a medical vari- 
ance was removed or rescinded, the State must: 

(A) Notify the CLP or CDL holder of his/her CLP or 
CDL “not-certified” medical certification status and that 
the CMV privileges will be removed from the CLP or 
CDL unless the driver submits a current medical cer- 
tificate and/or medical variance, or changes his/her self- 
certification to driving only in excepted or intrastate 
commerce (if permitted by the State); 

(B) Initiate established State procedures for down- 
grading the CLP or CDL. The CLP or CDL downgrade 

must be completed and recorded within 60 days of the 

driver’s medical certification status becoming “not- 

certified” to operate a CMV. 

(ii) Beginning January 30, 2014, if a driver fails to 

provide the State with the certification contained in 

§383.71(b)(1), or a current medical examiner’s certifi- 

cate if the driver self-certifies according to §383. 

71(b)(1)(G) that he/she is operating in non-excepted 

interstate commerce as required by §383.71(h), the 

State must mark that CDLIS driver record as “not- 

certified” and initiate a CLP or CDL downgrade follow- 

ing State procedures in accordance with paragraph 

(0)(4)()(B) of this section. 
(5) FMCSA Medical Programs is designated as the 

keeper of the list of State contacts for receiving medical 
variance information from FMCSA. Beginning January 
30, 2012, States are responsible for insuring their medi- 
cal variance contact information is always up-to-date 

with FMCSA’s Medical Programs. 

[53 FR 27649, July 21, 1988, as amended at 54 FR 40788, Oct. 
3, 1989; 67 FR 49760, July 31, 2002; 68 FR 23850, May 5, 2003; 
73 FR 73124, Dec. 1, 2008; 75 FR 28501, May 21, 2010; 76 FR 
26883 May 9, 2011; 77 FR 24127, April 20, 2012; 78 FR 17881, 
March 25, 2013; 78 FR 58480, Sept. 24, 2013] 

DOT Interpretations—$383. 73 

Question 1: Does the State have any role in certifying 
compliance with §391.11(b)(2) of the FMCSRs, which requires 
driver competence in the English language? 

Guidance: No. The driver must certify that he or she meets 
the qualifications of part 391. The State is under no duty to 
verify the certification by giving exams or tests. 

Question 2: Are States required to change their current 
medical standards for drivers who need CDLs? 

Guidance: No, but interstate drivers must continue to meet 
the Federal standards, while intrastate drivers are subject to 
the requirements adopted by the State. 

Question 3: To what does the phrase “as contained in 
§383.51” refer to in §383.73(a)(3)? 

Guidance: The phrase refers only to the word 
“disqualification.” Thus the State must check the applicant’s 
record to ensure that he/she is not subject to any suspensions, 
revocations, or cancellations for any reason, and is not subject 
to any disqualifications under §383.51. 

Question 4: Is a State required to refuse a CDL to an 
applicant if the NDR check shows that he/she had a license 
suspended, revoked, or canceled within 3 years of the date of 
the application? 

Guidance: Yes, if the person’s driving license is currently 
suspended, revoked, or canceled. 

Question 5: Must a new State of record accept the out-of- 
State driving record on CDL transfer applications and include 
this record as a permanent part of the new State’s file? 

Guidance: Yes. 

Question 6: What does the term “initial licensure” mean as 
used in §383.73? 

Guidance: The term “initial licensure” as used in the con- 
text of §383.73 is meant to refer to the procedures a State 
must follow when a person applies for his/her first CDL. 

Question 7: May a State allow an applicant to keep his/her 
ren valid State license when issued an FRSI-restricted 

Guidance: No. That would violate the single-license 
concept. 
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Question 8: Does the word “issuing” as used in §383.73(a) 
include temporary 60-day CDLs as well as permanent CDLs? 

Guidance: Yes, the word “issuing” applies to all CDLs 
whether they are temporary or permanent. 

Question 9: When a State chooses to meet the certification 
requirements of §383.73 (a)(1), (b)(1),(c)(1) and (d)(1) by de- 
manding, as part of its licensing process, that a commercial 
driver maintain with the Department of Motor Vehicles 
(DMV) currently valid evidence of compliance with the physi- 
cal qualification standards of part 391, subpart E, may the 
State suspend, cancel or revoke the driver’s CDL if he/she 
does not maintain such evidence with the DMV? 

Guidance: Yes. §383.73 requires a State to obtain from a 
driver applicant a certification that he/she meets the qualifi- 
cation standards of part 391, including subpart E (Physical 
Qualifications and Examinations).A requirement that a driver 
maintain currently valid evidence of compliance with subpart 
E does not conflict with part 383, since the CMVSA made it 
clear that the DOT was to issue “regulations to establish 
minimum Federal standards * * *” (49 U.S.C. 31305(a)). A 
State may therefore demand more information or tests than 
the Federal CDL regulations require. If a driver fails to 
comply with State requirements which are not inconsistent 
with part 383, the State may suspend, cancel or revoke the 
driver’s CDL. This action is not a disqualification for purposes 
of §383.51, but a withdrawal of the commercial driving 
privilege. 

Question 10: What action should enforcement officers take 
when a commercial driver’s CDL has been declared invalid by 
the issuing State because of a lapse in the driver’s medical 
certificate? 

Guidance: Whatever the reason for the State’s decision, a 
driver with an invalid CDL may not lawfully drive a CMV. 

Question 11: May licensing jurisdictions meet their stew- 
ardship requirements for surrendered licenses by physically 
marking the license in some way as not valid and returning it 
to a driver as part of the driver’s application for a new or 
renewal of an existing CDL? 

Guidance: Yes. Provided the licensing jurisdiction meets 
the test of guaranteeing that the returned license document 
cannot possibly be mistaken for a valid document by a casual 
observer. A document perforated with the word “VOID” con- 
spicuously and unmistakably displayed with holes large 
enough to be easily distinguished by a casual observer in 
limited light, which cannot be obscured by the holder of the 
document, would meet the test of being invalidated. 

§383.75 Third party testing. 

(a) Third party tests. A State may authorize a third 
party tester to administer the skills tests as specified in 
subparts G and H of this part, if the following conditions 

are met: 
(1) The skills tests given by the third party are the 

same as those that would otherwise be given by the 

State using the same version of the skills tests, the same 

written instructions for test applicants, and the same 

scoring sheets as those prescribed in subparts G and H 

of this part; 
(2) The State must conduct an on-site inspection of 

each third party tester at least once every 2 years, with 

a focus on examiners with irregular results such as 

unusually high or low pass/fail rates; 

(3) The State must issue the third party tester a CDL 

skills testing certificate upon the execution of a third 

party skills testing agreement. 

§383.75 

(4) The State must issue each third party CDL skills 
test examiner a skills testing certificate upon successful 
completion of a formal skills test examiner training 
course prescribed in §384.228. 

(5) The State must, at least once every 2 years, do one 
of the following for each third party examiner: 

(i) Have State employees covertly take the tests ad- 
ministered by the third party as if the State employee 
were a test applicant; 

(ii) Have State employees co-score along with the 
third party examiner during CDL skills tests to compare 
pass/fail results; or 

(iii) Re-test a sample of drivers who were examined by 
the third party to compare pass/fail results; 

(6) The State must take prompt and appropriate re- 
medial action against a third party tester that fails to 
comply with State or Federal standards for the CDL 
testing program, or with any other terms of the third 
party contract; 

(7) A skills test examiner who is also a skills instruc- 
tor either as a part of a school, training program or 
otherwise is prohibited from administering a skills test 
to an applicant who received skills training by that 
skills test examiner; and 

(8) The State has an agreement with the third party 
containing, at a minimum, provisions that: 

(i) Allow the FMCSA, or its representative, and the 
State to conduct random examinations, inspections, and 

audits of its records, facilities, and operations without 
prior notice; 

(ii) Require that all third party skills test examiners 
meet the qualification and training standards of §384. 
228; 

(iii) Allow the State to do any of the following: 
(A) Have State employees covertly take the tests ad- 

ministered by the third party as if the State employee 
were a test applicant; 

(B) Have State employees co-score along with the 
third party examiner during CDL skills tests to compare 
pass/fail results; or 

(C) Have the State re-test a sample of drivers who 

were examined by the third party; 
(iv) Reserve unto the State the right to take prompt 

and appropriate remedial action against a third party 
tester that fails to comply with State or Federal stan- 
dards for the CDL testing program, or with any other 
terms of the third party contract; 

(v) Require the third party tester to initiate and main- 
tain a bond in an amount determined by the State to be 
sufficient to pay for re-testing drivers in the event that 
the third party or one or more of its examiners is 
involved in fraudulent activities related to conducting 
skills testing of applicants for a CDL. Exception: A third 
party tester that is a government entity is not required 

to maintain a bond. 
(vi) Require the third party tester to use only CDL 

skills examiners who have successfully completed a 
formal CDL skills test examiner training course as 
prescribed by the State and have been certified by the 
State as a CDL skills examiner qualified to administer 

CDL skills tests; 
(vii) Require the third party tester to use designated 

road test routes that have been approved by the State; 
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(viii) Require the third party tester to submit a sched- 

ule of CDL skills testing appointments to the State no 

later than two business days prior to each test; and 
(ix) Require the third party tester to maintain copies 

of the following records at its principal place of business: 
(A) Acopy of the State certificate authorizing the third 

party tester to administer a CDL skills testing program 
for the classes and types of commercial motor vehicles 

listed; 
(B) A copy of each third party examiner’s State cer- 

tificate authorizing the third party examiner to admin- 
ister CDL skills tests for the classes and types of 
commercial motor vehicles listed; 

(C) A copy of the current third party agreement; 
(D) A copy of each completed CDL skills test scoring 

sheet for the current year and the past two calendar 

years; 
(E) A copy of the third party tester’s State-approved 

road test route(s); and 
(F) A copy of each third party examiner’s training 

record. 
(b) Proof of testing by a third party. The third 

party tester must notify the State driver licensing 
agency through secure electronic means when a driver 
applicant passes skills tests administered by the third 
party tester. 

(c) Minimum number of tests conducted. 
The State must revoke the skills testing certification 

of any examiner who does not conduct skills test exami- 
nations of at least 10 different applicants per calendar 
year. Exception: Examiners who do not meet the 10-test 
minimum must either take the refresher training speci- 
fied in §384.228 of this chapter or have a State examiner 
ride along to observe the third party examiner success- 
fully administer at least one skills test. 

[66 FR 49872, Oct. 1, 2001; 76 FR 26886 May 9, 2011; 78 FR 
17881, March 25, 2013] 

DOT Interpretations—§383.75 

Question 1: May the CDL knowledge test be administered 
by a third party? 

Guidance: No. The third party testing provision found in 
$383.75 applies only to the skills portion of the testing 
procedure. However, if an employee of the State who is au- 
thorized to supervise knowledge testing is present during the 
testing, then the FHWA regards it as being administered by 
the State and not by the third party. 

Question 2: Do third party skills test examiners have to 
meet all the requirements of State-employed examiners—i.e. 
all the State’s qualification and training standards? 

Guidance: No. §383.75(a)(2)(iii) requires third party exam- 
iners to meet the same standards as State examiners only “to 
the extent necessary to conduct skills tests.” 

Question 3: Do third-party skills test examiners have to be 
qualified to administer skills tests in all types of CMVs? 

Guidance: No. 

§383.77 Substitute for driving skills tests for 
drivers with military CMV experience. 

At the discretion of a State, the driving skills test as 
specified in $383.113 may be waived for a CMV driver 
with military CMV experience who is currently licensed 
at the time of his/her application for a CDL, and sub- 
stituted with an applicant’s driving record in combina- 

tion with certain driving experience. The State shall 

impose conditions and limitations to restrict the appli- 

cants from whom a State may accept alternative re- 

quirements for the skills test described in §383.113. 

Such conditions must require at least the following: 

(a) An applicant must certify that, during the two- 

year period immediately prior to applying for a CDL, 

he/she: 
(1) Has not had more than one license (except for a 

military license); 

(2) Has not had any license suspended, revoked, or 

cancelled; 

(3) Has not had any convictions for any type of motor 

vehicle for the disqualifying offenses contained in §383. 

51(b); 
(4) Has not had more than one conviction for any type 

of motor vehicle for serious traffic violations contained 

in §383.51(c); and 
(5) Has not had had any conviction for a violation of 

military, State or local law relating to motor vehicle 
traffic control (other than a parking violation) arising in 
connection with any traffic accident, and has no record 
of an accident in which he/she was at fault; and 

(b) An applicant must provide evidence and certify 
that he/she: 

(1) Is regularly employed or was regularly employed 
within the last 90 days in a military position requiring 

operation of a CMV; 

(2) Was exempted from the CDL requirements in 
§$383.3(c); and 

(3) Was operating a vehicle representative of the CMV 
the driver applicant operates or expects to operate, for 
at least the 2 years immediately preceding discharge 
from the military. 

(53 FR 27649, July 21, 1988, as amended at 55 FR 25606, June 
22, 1990; 67 FR 49760, July 31, 2002; 76 FR 26887 May 9, 2011] 

DOT Interpretations—$383.77 

Question 1: May a State grandfather drivers from skills 
testing under §383.77? 

Guidance: Yes, provided the applicant meets all the eligi- 
bility conditions under §383.77, including current operation of 
a CMV (§383.77(b)(1)). Therefore, the pool of applicants eli- 
gible for grandfathering is limited to drivers with current 
CMV operating experience under a CDL waiver (e.g., farm, 
FRSI, firefighting, emergency and military vehicles). 

Question 2: May a driver applicant be “grandfathered” 
from any CDL knowledge test? 

Guidance: No. “Grandfathering” of CDL basic or endorse- 
ment knowledge testing is not permitted by part 383. 

§383.79 Skills testing of out-of-State students. 

(a) A State may administer its skills test, in accor- 
dance with subparts F, G, and H of this part, to a person 
who has taken training in that State and is to be 
licensed in another United States jurisdiction (i.e., his/ 
her State of domicile). Such test results must be trans- 
mitted electronically directly from the testing State to 
the licensing State in an efficient and secure manner. 

(b) The State of domicile of a CDL applicant must 
accept the results of a skills test administered to the 
applicant by any other State, in accordance with sub- 
parts F, G, and H of this part, in fulfillment of the 
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applicant’s testing requirements under §383.71, and the 
State’s test administration requirements under §383. 
73. 

[76 FR 26887 May 9, 2011] 

Subpart F—Vehicle Groups and 
Endorsements 

§383.91 Commercial motor vehicle groups. 

(a) Vehicle group descriptions. Each driver appli- 
cant must possess and be tested on his/her knowledge 
and skills, described in subpart G of this part, for the 
commercial motor vehicle group(s) for which he/she de- 
sires a CDL. The commercial motor vehicle groups are 
as follows: 

(1) Combination vehicle (Group A)—Any combination 
of vehicles with a gross combination weight rating 
(GCWR) of 11,794 kilograms or more (26,001 pounds or 
more) provided the GVWR of the vehicle(s) being towed 
is in excess of 4,536 kilograms (10,000 pounds). 

(2) Heavy Straight Vehicle (Group B)—Any single 
vehicle with a GVWR of 11,794 kilograms or more 
(26,001 pounds or more), or any such vehicle towing a 
vehicle not in excess of 4,536 kilograms (10,000 pounds) 
GVWR. 

(3) Small Vehicle (Group C)—Any single vehicle, or 
combination of vehicles, that meets neither the defini- 
tion of Group A nor that of Group B as contained in this 
section, but that either is designed to transport 16 or 
more passengers including the driver, or is used in the 
transportation of hazardous materials as defined in 
§383.5. 

(b) Representative vehicle. For purposes of taking 
the driving test in accordance with §383.113, a repre- 
sentative vehicle for a given vehicle group contained in 
§383.91(a), is any commercial motor vehicle which 

meets the definition of that vehicle group. 
(c) Relation between vehicle groups. Each driver 

applicant who desires to operate in a different commer- 
cial motor vehicle group from the one which his/her CDL 
authorizes shall be required to retake and pass all 
related tests, except the following: 

(1) A driver who has passed the knowledge and skills 
tests for a combination vehicle (Group A) may operate a 
heavy straight vehicle (Group B) or a small vehicle 

(Group C), provided that he/she possesses the requisite 

endorsement(s); and 
(2) A driver who has passed the knowledge and skills 

tests for a heavy straight vehicle (Group B) may operate 

any small vehicle (Group C), provided that he/she pos- 

sesses the requisite endorsement(s). 

(d) Vehicle group illustration. Figure 1 illustrates 

typical vehicles within each of the vehicle groups de- 

fined in this section. 

§383.91 

Figure 1 

VEHICLE GROUPS AS ESTABLISHED BY FHWA (SECTION 383.91) 

[Note: Certain types of vehicles, such as passenger and doubles/triples, 
will require an endorsement. Please consult text for particulars.] 

Group: *Description: 

A Any combination of vehicles with a GCWR of 26,001 or more pounds 
provided the GVWR of the vehicle(s) being towed Is in excess of 
10,000 pounds. (Holders of a Group A license may, with any 
appropriate endorsements, operate all vehicles within Groups B and 
Cc.) 

Examples Include but are not limited to: 

I 

rege 
B Any single vehicle with a GVWR of 26,001 or more pounds, or any 

such vehicle towing a vehicle not in excess of 10,000 pounds GVWR. 
(Holders of a Group B license may, with any appropriate 
endorsements, operate ali-vehicles within Group C.) 

Examples include but are not limited to: 

re ae: I 

peel (eS vie 

Cc Any single vehicle, or combination of vehicles, that does not meet 
the definition of Group A or Group B as contained herein, but that 
either is designed to transport 16 or more passengers including 
the driver, or is placarded for hazardous materials, 

Examples include but are not limited to: 

gap GB ginp gp: od 

oa: a 

* 

The representative vehicle for the skills test must meet the written description 
for that group. The silhouettes typity, but do not fully cover, the types of 
vehicles falling within each group. 

[53 FR 27651, July 21, 1988, as amended at 54 FR 47989, Nov. 
20, 1989; 77 FR 59825, Oct. 1, 2012] 

DOT Interpretations—§383.91 

Question 1: May a State expand a vehicle group to include 
vehicles that do not meet the Federal definition of the group? 

Guidance: Yes, if: a. A person who tests in a vehicle that 
does not meet the Federal standard for the Group(s) for which 
the issued CDL would otherwise be valid, is restricted to 
vehicles not meeting the Federal definition of such Group(s); 
and b. The restriction is fully explained on the license. 

Question 2: Is a driver of a combination vehicle with a 
GCWR of less than 26,001 pounds required to obtain a CDL 
even if the trailer GVWR is more than 10,000 pounds? 

Guidance: No, because the GCWR is less than 26,001 
pounds. The driver would need a CDL if the vehicle is trans- 
porting HM requiring the vehicle to be placarded or if it is 
designed to transport 16 or more persons. 

Question 3: Can a State which expands the vehicle group 
descriptions in §383.91 enforce those expansions on out-of- 
State CMV drivers by requiring them to have a CDL? 

Guidance: No. They must recognize out-of-State licenses 
that have been validly issued in accordance with the Federal 
standards and operative licensing compacts. 

Question 4: What CMV group are drivers of articulated 

motor coaches (buses) required to possess? 

Guidance: Drivers of articulated motor coaches are re- 
quired to possess a Class B CDL. 
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Question 5: Do tow truck operators need CDLs? If so, in 

what vehicle group(s)? 

Guidance: For CDL purposes, the tow truck and its towed 

vehicle are treated the same as any other powered unit towing 

a non-powered unit: 

—If the GCWR of the tow truck and its towed vehicle is 
26,001 pounds or more, and the towed vehicle alone exceeds 
10,000 pounds GVWR, then the driver needs a Group A CDL. 

—If the GVWR of the tow truck alone is 26,001 pounds or 
more, and the driver either (a) drives the tow truck without a 
vehicle in tow, or (b) drives the tow truck with a towed vehicle 

of 10,000 pounds or less GVWR, then the driver needs a Group 
B CDL. 

—A driver of a tow truck or towing configuration that does 
not fit either configuration description above, requires a 
Group C CDL only if he or she tows a vehicle required to be 
placarded for hazardous materials on a “subsequent move,” 
ie. after the initial movement of the disabled vehicle to the 
nearest storage or repair facility. 

§383.93 Endorsements. 

(a) General. (1) In addition to passing the knowledge 
and skills tests described in subpart G of this part, all 
persons who operate or expect to operate the type(s) of 
motor vehicles described in paragraph (b) of this section 
must pass specialized tests to obtain each endorsement. 
The State shall issue CDL endorsements only to drivers 
who successfully complete the tests. 

(2) The only endorsements allowed on a CLP are the 
following: 

(i) Passenger (P); 

(ii) School bus (S); and 

(ii) Tank vehicle (N). 
(3) The State must use the codes listed in §383.153 

when placing endorsements on a CLP or CDL. 
(b) Endorsement descriptions. An operator must 

obtain State-issued endorsements to his/her CDL to 
operate commercial motor vehicles which are: 

(1) Double/triple trailers; 
(2) Passenger vehicles; 

(3) Tank vehicles; 

(4) Used to transport hazardous materials as defined 
in §383.5; or 

(5) School buses. 
(c) Endorsement testing requirements. The fol- 

lowing tests are required for the endorsements con- 
tained in paragraph (b) of this section: 

(1) Double/Triple Trailers — a knowledge test; 
(2) Passenger — a knowledge and a skills test; 
(3) Tank vehicle — a knowledge test; 

(4) Hazardous Materials —a knowledge test; and 
(5) School bus — a knowledge and a skills test. 

[67 FR 49760, July 31, 2002; 68 FR 23850, May 5, 2003; 76 FR 
26887 May 9, 2011] 

DOT Interpretations—§383.93 

Question 1: Is the HM endorsement needed for operation 
of State and local government vehicles carrying HM? 

Guidance: No. 

Question 2: Are drivers of double and triple saddle mount 
combinations required to have the double/triple trailers en- 
dorsement on their CDLs? 

Guidance: Yes, if the following conditions apply: 

—There is more than one point of articulation in the com- 

bination; 

—The GCWR is 26,001 or more pounds; and 

—The combined GVWR of the vehicle(s) being towed is in 

excess of 10,000 pounds. 

Question 3: Are drivers delivering empty buses in 

driveaway-towaway operations required to have the passen- 

ger endorsement on their CDLs? 

Guidance: No. 

Question 4:Would the driver in the following scenarios be 

required to have a CDL with a HM endorsement? 

a. A driver transports 1,000 or more pounds of Division 1.4 
(Class C explosive) materials in a vehicle with a GVWR of less 
than 26,001 pounds? 

b. A driver transports less than 1,000 pounds of Division 1.4 
(Class C explosive) materials in a vehicle with a GVWR of less 
than 26,001 pounds? 

c. The driver transports any quantity of Division 1.1,1.2 
orl1.3 (Class A or B explosive) materials in any vehicle. 

Guidance: a. Yes. 

b. No. 

c. Yes. 

Question 5: Do drivers of ready-mix concrete mixers need 
a tank vehicle endorsement (“N”) on their CDL? 

Guidance: No. 

Question 6: Does an unattached tote or portable tank with 
a cargo capacity of 1,000 gallons or more meet the definition 
of “portable tank” requiring a tank vehicle endorsement on the 
driver’s CDL? 

Guidance: Yes. 

Question 7: Must all drivers of vehicles required to be 
placarded have CDLs containing the HM endorsement? 

Guidance: Yes, unless waived. 

Question 8: Is a driver who operates a truck tractor pulling 
a heavy-haul trailer attached to the tractor by means of a 
“jeep” that meets the definition of a CMV under part 383 
required to have a CDL with a double/triple trailer endorse- 
ment? 

Guidance: Yes. The “jeep,” also referred to as a load divider, 
is a short frame-type trailer complete with upper coupler, fifth 
wheel and undercarriage assembly and designed in such a 
manner that when coupled to a semitrailer and tractor it 
carries a portion of the trailer kingpin load while transferring 
the remainder to the tractor’s fifth wheel. 

Question 9: Do persons transporting battery-powered fork- 
lifts need to obtain an HM endorsement? 

Guidance: No. 

Question 10: Do tow truck operators who hold a CDL 
require endorsements to tow “endorsable” vehicles? 

Guidance: For CDL endorsement purposes, the nature of 
the tow truck operations determines the need for endorse- 
ments: 

—If the driver’s towing operations are restricted to emer- 
gency “first moves” from the site of a breakdown or accident to 
the nearest appropriate repair facility, then no CDL endorse- 
ment of any kind is required. 

—If the driver’s towing operations include any “subsequent 
moves” from one repair or disposal facility to another, then 
endorsements requisite to the vehicles being towed are 
required. Exception: Tow truck operators need not obtain a 
passenger endorsement. 

*Question 11: Must a driver have a tank vehicle endorse- 
ment to deliver an empty storage container tank, not designed 
for transportation, with a rated capacity of 1,000 gallons or 
more that is temporarily attached to a flatbed trailer? 
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Guidance: No. Part of the definition of a “tank vehicle” in 
§383.5 is “any commercial motor vehicle that is designed to 
transport any liquid or gaseous materials with in a tank that 
is either permanently or temporarily attached to the vehicle 
or the chassis.” A flatbed is not “designed to transport any 
liquid or gaseous materials” simply because it carries an 
empty storage tank-readily distinguishable from a transpor- 
tation tank-secured as cargo in compliance with Part 393, 
Subpart I. 

*Question 12: Is a person who drives an empty school bus 
from the manufacturer to the local distributor required to 
obtain a CDL? 

Guidance: Yes. Any driver of a bus that is designed to 
transport 16 or more passengers or that has a GVWR of 11,794 
kilograms (26,001 pounds) or greater is required to obtain a 
CDL in the applicable class. A passenger endorsement is also 
required if the bus is designed to transport 16 or more pas- 
sengers, including the driver. 

*Question 13: Does a driver who operates a straight truck 
equipped with a pintle hook towing a full trailer (a semitrailer 
equipped with a converter dolly) need a doubles/triples en- 
dorsement on his or her (CDL)? 

Guidance: No. This combination is a truck-tractor towing a 
single trailer. This configuration does not require a driver to 
have a doubles/triples endorsement on a CDL. 

*Question 14: Are drivers required to have both the “P” 
passenger and “S” school bus endorsements if they are not 
transporting students when operating a “school bus,” as de- 
fined in 49 CFR §383.5? 

Guidance: No. Only drivers actually transporting pre- 
primary, primary, or secondary school students from home to 
school, from school to home, or to and from school sponsored 
events in a school bus are required to have both the “P” and 
“S” endorsements. Only a “P” endorsement is required by 
drivers delivering school buses from the manufacturer, by 
mechanics and other drivers operating empty school buses, 
and by drivers transporting students and/or adults to and 
from events that are not sponsored by the school. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§383.95 Restrictions. 

(a) Air brake. (1) If an applicant either fails the air 
brake component of the knowledge test, or performs the 
skills test in a vehicle not equipped with air brakes, the 
State must iridicate on the CLP or CDL, if issued, that 
the person is restricted from operating a CMV equipped 
with any type of air brakes. 

(2) For the purposes of the skills test and the restric- 

tion, air brakes include any braking system operating 

fully or partially on the air brake principle. 

(b) Full air brake. (1) If an applicant performs the 

skills test in a vehicle equipped with air over hydraulic 

brakes, the State must indicate on the CDL, if issued, 

that the person is restricted from operating a CMV 

equipped with any braking system operating fully on 

the air brake principle. 

(2) For the purposes of the skills test and the restric- 

tion, air over hydraulic brakes includes any braking 

system operating partially on the air brake and par- 

tially on the hydraulic brake principle. 

(c) Manual transmission. (1) If an applicant per- 

forms the skills test in a vehicle equipped with an 

automatic transmission, the State must indicate on the 

$383.95 

CDL, if issued, that the person is restricted from oper- 
ating a CMV equipped with a manual transmission. 

(2) For the purposes of the skills test and the restric- 
tion, an automatic transmission includes any transmis- 
sion other than a manual transmission as defined in 
§383.5. 

(d) Tractor-trailer. If an applicant performs the 
skills test in a combination vehicle for a Group A CDL 
with the power unit and towed unit connected with a 
pintle hook or other non-fifth wheel connection, the 
State must indicate on the CDL, if issued, that the 
person is restricted from operating a tractor-trailer com- 
bination connected by a fifth wheel that requires a 
Group A CDL. 

(e) Group A passenger vehicle. If an applicant 
applying for a passenger endorsement performs the 
skills test in a passenger vehicle requiring a Group B 
CDL, the State must indicate on the CDL, if issued, that 
the person is restricted from operating a passenger 
vehicle requiring a Group A CDL. 

(f) Group A and B passenger vehicle. If an appli- 
cant applying for a passenger endorsement performs 
the skills test in a passenger vehicle requiring a Group 
C CDL, the State must indicate on the CDL, if issued, 

that the person is restricted from operating a passenger 
vehicle requiring a Group A or B CDL. 

(g) Medical Variance Restrictions. If the State is 
notified according to §383.73(0)(3) that the driver has 
been issued a medical variance, the State must indicate 

the existence of such a medical variance on the CDLIS 
driver record and the CDL document, if issued, using 

the restriction code “V” to indicate there is information 
about a medical variance on the CDLIS driver record. 
Note: In accordance with the agreement between 
Canada and the United States (see footnote to §391.41 
of this chapter), drivers with a medical variance restric- 
tion code on their CDL are restricted from operating a 
CMV in the other country. 

[ 73 FR 73125, Dec. 1, 2008; 76 FR 26887 May 9, 2011] 

DOT Interpretations—§383.95 

Question 1: A driver has a Group B or C CDL valid for 
air-brake-equipped vehicles. He or she later upgrades to a 
Group A license by testing in a vehicle that is not equipped 
with airbrakes. Must the State restrict the upgraded license 
to non airbrake-equipped vehicles? 

Guidance: No, because the airbrake systems on combina- 
tion versus single vehicles do not differ significantly. 

Question 2: May a driver who has an air brake restriction 
as defined in §383.95 operate a CMV equipped with an air- 
over-hydraulic brake system? 

Guidance: No. Under §383.95(b), the term “air brakes” 
includes any braking system operating fully or partially on 
the air brake principle. Air-over-hydraulic brake systems op- 
erate partially on the air brake principle and are therefore air 
brakes for purposes of the CDL regulations. The NHTSA also 
considers “air over hydraulic” brakes to be air brakes under 
FMVSS 121. 

Question 3: May a State issue a restriction to a driver who 
passes the air brake knowledge test and the skills test in a 
vehicle equipped with an air-over-hydraulic brake system 
that limits the driver to operate only vehicles equipped with 
an air-over-hydraulic air brake system? 
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Guidance: Yes. A State may issue the additional restriction, 
provided it is fully explained on the CDL. This would give a 
State the option to allow a driver who tests in a vehicle 
equipped with an air-over-hydraulic brake system (rather 
than a full air brake system) to operate a vehicle equipped 
with either a hydraulic or air-over-hydraulic brake system, 
while restricting them from operating vehicles equipped with 
a full air brake system. 

Question 4: May a driver with an air brake restriction on 
his or her CDL operate a CMV equipped with a hydraulic 
braking system that has an air-assisted parking brake re- 
lease? 

Guidance: Yes. The air brake restriction applies only to the 
principal braking system used to stop the vehicle. §383.95(b) 
is not applicable to an air-assisted mechanism to release the 
parking brake. 

Subpart G—Required Knowledge 
and Skills 

§383.110 General requirement. 

All drivers of CMVs must have the knowledge and 
skills necessary to operate a CMV safely as contained in 
this subpart. The specific types of items that a State 
must include in the knowledge and skills tests that it 
administers to CDL applicants are included in this 
subpart. 

[76 FR 26888 May 9, 2011] 

§383.111 Required knowledge. 

(a) All CMV operators must have knowledge of the 
following 20 general areas: 

(1) Safe operations regulations. Driver-related el- 
ements of the regulations contained in parts 391, 392, 

398, 395, 396, and 397 of this subchapter, such as: 

G) Motor vehicle inspection, repair, and maintenance 
requirements; 

(ii) Procedures for safe vehicle operations; 
(ii) The effects of fatigue, poor vision, hearing impair- 

ment, and general health upon safe commercial motor 
vehicle operation; 

(iv) The types of motor vehicles and cargoes subject to 

the requirements contained in part 397 of this 
subchapter; and 

(v) The effects of alcohol and drug use upon safe 
commercial motor vehicle operations. 

(2) Safe vehicle control systems. The purpose and 
function of the controls and instruments commonly 
found on CMVs. 

(3) CMV safety control systems. 
(i) Proper use of the motor vehicle’s safety system, 

including lights, horns, side and rear-view mirrors, 

proper mirror adjustments, fire extinguishers, symp- 
toms of improper operation revealed through instru- 
ments, motor vehicle operation characteristics, and 
diagnosing malfunctions. 

(ii) CMV drivers must have knowledge of the correct 
procedures needed to use these safety systems in an 
emergency situation, e.g., skids and loss of brakes. 

(4) Basic control. The proper procedures for per- 
forming various basic maneuvers, including: 

(i) Starting, warming up, and shutting down the en- 
gine; 

(ii) Putting the vehicle in motion and stopping; 

(iii) Backing in a straight line; and 

(iv) Turning the vehicle, e.g., basic rules, off tracking, 

right/left turns and right curves. 
(5) Shifting. The basic shifting rules and terms for 

common transmissions, including: 

(i) Key elements of shifting, e.g., controls, when to 

shift, and double clutching; 
(ii) Shift patterns and procedures; and 
(iii) Consequences of improper shifting. 
(6) Backing. The procedures and rules for various 

backing maneuvers, including: 
(i) Backing principles and rules; and 
(ii) Basic backing maneuvers, e.g., straight-line back- 

ing, and backing on a curved path. 
(7) Visual search. The importance of proper visual 

search, and proper visual search methods, including: 
(i) Seeing ahead and to the sides; 
(ii) Use of mirrors; and 
(iii) Seeing to the rear. 
(8) Communication. The principles and procedures 

for proper communications and the hazards of failure to 
signal properly, including: 

(i) Signaling intent, e.g., signaling when changing 
direction in traffic; 

(ii) Communicating presence, e.g., using horn or 
lights to signal presence; and 

(iii) Misuse of communications. 
(9) Speed management. The importance of under- 

standing the effects of speed, including: 
(i) Speed and stopping distance; 
(ii) Speed and surface conditions; 
(iii) Speed and the shape of the road; 
(iv) Speed and visibility; and 
(v) Speed and traffic flow. 
(10) Space management. The procedures and tech- 

niques for controlling the space around the vehicle, 
including: 

(i) The importance of space management; 
(ii) Space cushions, e.g., controlling space ahead/to 

the rear; 

(iii) Space to the sides; and 

(iv) Space for traffic gaps. 
(11) Night operation. Preparations and procedures 

for night driving, including: 
(i) Night driving factors, e.g., driver factors (vision, 

glare, fatigue, inexperience); 

(ii) Roadway factors (low illumination, variation in 
illumination, unfamiliarity with roads, other road us- 

ers, especially drivers exhibiting erratic or improper 
driving); and 

(iii) Vehicle factors (headlights, auxiliary lights, turn 
signals, windshields and mirrors). 

(12) Extreme driving conditions. The basic infor- 
mation on operating in extreme driving conditions and 
the hazards encountered in such conditions, including: 

(i) Bad weather, e.g., snow, ice, sleet, high wind; 
(ii) Hot weather; and 
(iii) Mountain driving. 
(13) Hazard perceptions. The basic information on 

hazard perception and clues for recognition of hazards, 
including: 

(i) Road characteristics; and 
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Gi) Road user activities. 
(14) Emergency maneuvers. The basic information 

concerning when and how to make emergency maneu- 
vers, including: 

(i) Evasive steering; 
(ii) Emergency stop; 
(iii) Off road recovery; 
(iv) Brake failure; and 
(v) Blowouts. 
(15) Skid control and recovery. The information on 

the causes and major types of skids, as well as the 
procedures for recovering from skids. 

(16) Relationship of cargo to vehicle control. The 
principles and procedures for the proper handling of 
cargo, including: 

(i) Consequences of improperly secured cargo, drivers’ 
responsibilities, and Federal/State and local regula- 
tions; 

(ii) Principles of weight distribution; and 
(iii) Principles and methods of cargo securement. 
(17) Vehicle inspections. The objectives and proper 

procedures for performing vehicle safety inspections, as 
follows: 

(i) The importance of periodic inspection and repair to 
vehicle safety. 

(ii) The effect of undiscovered malfunctions upon 
safety. 

(iii) What safety-related parts to look for when in- 
specting vehicles, e.g., fluid leaks, interference with 
visibility, bad tires, wheel and rim defects, braking sys- 
tem defects, steering system defects, suspension system 
defects, exhaust system defects, coupling system de- 
fects, and cargo problems. 

(iv) Pre-trip/enroute/post-trip inspection procedures. 
(v) Reporting findings. 
(18) Hazardous materials. Knowledge of the follow- 

ing: 
(i) What constitutes hazardous material requiring an 

endorsement to transport; 

Gi) Classes of hazardous materials; 

(ii) Labeling/placarding requirements; and 
(iv) Need for specialized training as a prerequisite to 

receiving the endorsement and transporting hazardous 
cargoes. 

(19) Mountain driving. Practices that are important 
when driving upgrade and downgrade, including: 

(i) Selecting a safe speed; 
(ii) Selecting the right gear; and 
(iii) Proper braking techniques. 
(20) Fatigue and awareness. Practices that are 

important to staying alert and safe while driving, in- 

cluding; 
(i) Being prepared to drive; 
(ii) What to do when driving to avoid fatigue; 
(iii) What to do when sleepy while driving; and 

(iv) What to do when becoming ill while driving. 

(b) Air brakes. All CMV drivers operating vehicles 

equipped with air brakes must have knowledge of the 

following 7 areas: 

(1) General air brake system nomenclature; 

(2) The dangers of contaminated air supply (dirt, 

moisture, and oil); 

§383.113 

(3) Implications of severed or disconnected air lines 
between the power unit and the trailer(s); 

(4) Implications of low air pressure readings; 

(5) Procedures to conduct safe and accurate pre-trip 
inspections, including knowledge about: 

(i) Automatic fail-safe devices; 
(ii) System monitoring devices; and 
(1) Low pressure warning alarms. 

(6) Procedures for conducting en route and post-trip 
inspections of air-actuated brake systems, including: 

(i) Ability to detect defects that may cause the system 
to fail; 

(i) Tests that indicate the amount of air loss from the 
braking system within a specified period, with and with- 
out the engine running; and 

(iii) Tests that indicate the pressure levels at which 
the low air pressure warning devices and the tractor 
protection valve should activate. 

(7) General operating practices and procedures, in- 
cluding: 

(i) Proper braking techniques; 

(ii) Antilock brakes; 
(ii) Emergency stops; and 
Gv) Parking brake. 

(c) Combination vehicles. All CMV drivers operat- 
ing combination vehicles must have knowledge of the 
following 3 areas: 

(1) Coupling and uncoupling—The procedures for 
proper coupling and uncoupling a tractor to a semi- 
trailer; 

(2) Vehicle inspection—The objectives and proper pro- 

cedures that are unique for performing vehicle safety 
inspections on combination vehicles; and 

(3) General operating practices and procedures, in- 
cluding: 

(i) Safely operating combination vehicles; and 
(ii) Air brakes. 

[62 FR 37152, July 11, 1997; 76 FR 26888 May 9, 2011] 

§383.113 Required skills. 

(a) Pre-trip vehicle inspection skills. Applicants 
for a CDL must possess the following basic pre-trip 
vehicle inspection skills for the vehicle class that the 
driver operates or expects to operate: 

(1) All test vehicles. Applicants must be able to 
identify each safety-related part on the vehicle and 
explain what needs to be inspected to ensure a safe 
operating condition of each part, including: 

(i) Engine compartment; 
(ii) Cab/engine start; 
(iii) Steering; 

(iv) Suspension; 
(v) Brakes; 

(vi) Wheels; 

(vii) Side of vehicle; 

(viii) Rear of vehicle; and 
(ix) Special features of tractor trailer, school bus, or 

coach/transit bus, if this type of vehicle is being used for 

the test. 
(2) Air brake equipped test vehicles. Applicants 

must demonstrate the following skills with respect to 
inspection and operation of air brakes: 
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(i) Locate and verbally identify air brake operating 

controls and monitoring devices; 
(ii) Determine the motor vehicle’s brake system con- 

dition for proper adjustments and that air system con- 
nections between motor vehicles have been properly 

made and secured; 
(iii) Inspect the low pressure warning device(s) to 

ensure that they will activate in emergency situations; 
(iv) With the engine running, make sure that the 

system maintains an adequate supply of compressed 
air; 

(v) Determine that required minimum air pressure 
build up time is within acceptable limits and that re- 
quired alarms and emergency devices automatically de- 
activate at the proper pressure level; and 

(vi) Operationally check the brake system for proper 
performance. 

(b) Basic vehicle control skills. All applicants for a 
CDL must possess and demonstrate the following basic 
motor vehicle control skills for the vehicle class that the 
driver operates or expects to operate: 

(1) Ability to start, warm up, and shut down the 
engine; 

(2) Ability to put the motor vehicle in motion and 
accelerate smoothly, forward and backward; 

(3) Ability to bring the motor vehicle to a smooth stop; 
(4) Ability to back the motor vehicle in a straight line, 

and check path and clearance while backing; 
(5) Ability to position the motor vehicle to negotiate 

safely and then make left and right turns; 
(6) Ability to shift as required and select appropriate 

gear for speed and highway conditions; and 
(7) Ability to back along a curved path. 
(c) Safe on-road driving skills. All applicants for a 

CDL must possess and demonstrate the following safe 
on-road driving skills for their vehicle class: 

(1) Ability to use proper visual search methods; 
(2) Ability to signal appropriately when changing di- 

rection in traffic; 

(3) Ability to adjust speed to the configuration and 
condition of the roadway, weather and visibility condi- 
tions, traffic conditions, and motor vehicle, cargo and 
driver conditions; 

(4) Ability to choose a safe gap for changing lanes, 
passing other vehicles, as well as for crossing or enter- 
ing traffic; 

(5) Ability to position the motor vehicle correctly be- 
fore and during a turn to prevent other vehicles from 
passing on the wrong side, as well as to prevent prob- 
lems caused by off-tracking; 

(6) Ability to maintain a safe following distance de- 
pending on the condition of the road, visibility, and 
vehicle weight; 

(7) Ability to adjust operation of the motor vehicle to 

prevailing weather conditions including speed selection, 
braking, direction changes, and following distance to 
maintain control; and 

(8) Ability to observe the road and the behavior of 
other motor vehicles, particularly before changing speed 
and direction. 

(d) Test area. Skills tests shall be conducted in on- 
street conditions or under a combination of on-street 
and off-street conditions. 

(e) Simulation technology. A State may utilize 

simulators to perform skills testing, but under no cir- 

cumstances as a substitute for the required testing in 

on-street conditions. 

[76 FR 26889 May 9, 2011] 

DOT Interpretations—$383. 113 

*Question 1: A driver holding a CDL with an “air brake 

restriction” wants to operate a commercial motor vehicle of 

the same vehicle group which is equipped with air brakes. 

Must the driver retake the complete CDL test, or may the 
State conduct a partial test to determine the driver’s air brake 

skills? 

Guidance: Since the applicant has already demonstrated 
the ability to drive a vehicle in a specific vehicle group, the 
State may conduct a test that includes only the Air brake 
knowledge requirements of §383.111(g) and the Air brake 
skills, Pre-trip inspection skills and Driving skills required by 
§383.113(c). The Driving skills test need only demonstrate 
that the driver can safely and effectively operate the vehicle’s 
air brakes. 

*Question 2: May a driver use a truck tractor (as defined 
in 49 CFR 390.5) as a representative vehicle for purposes of 
completing the skills tests for a Class B commercial driver’s 
license (CDL)? 

Guidance: No. A driver must be tested in a truck or bus (as 
those terms are defined in 49 CFR 390.5), or other single unit 
vehicle with a gross vehicle weight rating (GVWR) of 11,794 
kilograms (26,001 pounds) or more to satisfy the skills testing 
requirements for a Class B CDL. A truck tractor is designed to 
operate with a towed unit(s), typically a semitrailer (as de- 
fined in 49 CFR 390.5) and therefore could only be used as a 
representative vehicle when connected to a semitrailer, for a 
Class A CDL. 

*Editor’s Note: The interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§383.115 Requirements for double/triple trailers 
endorsement. 

In order to obtain a double/triple trailers endorse- 
ment each applicant must have knowledge covering: 

(a) Procedures for assembly and hookup of the units; 
(b) Proper placement of heaviest trailer; 
(c) Handling and stability characteristics including 

off-tracking, response to steering, sensory feedback, 
braking, oscillatory sway, rollover in steady turns, and 
yaw stability in steady turns; 

(d) Potential problems in traffic operations, including 
problems the motor vehicle creates for other motorists 
due to slower speeds on steep grades, longer passing 
times, possibility for blocking entry of other motor ve- 
hicles on freeways, splash and spray impacts, aerody- 
aa buffeting, view blockages, and lateral placement; 
an 

(e) Operating practices and procedures not otherwise 
specified. 

[76 FR 26890 May 9, 2011] 

§383.117 Requirements for passenger endorse- 
ment. 

An applicant for the passenger endorsement must 
satisfy both of the following additional knowledge and 
skills test requirements. 
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(a) Knowledge test. All applicants for the passenger 
endorsement must have knowledge covering the follow- 
ing topics: 

(1) Proper procedures for loading/unloading passen- 
gers; 

(2) Proper use of emergency exits, including push-out 
windows; 

(3) Proper responses to such emergency situations as 
fires and unruly passengers; 

(4) Proper procedures at railroad-highway grade 
crossings and drawbridges; 

(5) Proper braking procedures; and 
(6) Operating practices and procedures not otherwise 

specified. 

(b) Skills test. To obtain a passenger endorsement 
applicable to a specific vehicle class, an applicant must 
take his/her skills test in a passenger vehicle satisfying 
the requirements of that vehicle group as defined in 
§383.91. 

[76 FR 26890 May 9, 2011] 

§383.119 Requirements for tank vehicle endorse- 
ment. 

In order to obtain a tank vehicle endorsement, each 
applicant must have knowledge covering the following: 

(a) Causes, prevention, and effects of cargo surge on 
motor vehicle handling; 

(b) Proper braking procedures for the motor vehicle 
when it is empty, full, and partially full; 

(c) Differences in handling of baffled/compartmented 
tank interiors versus non-baffled motor vehicles; 

(d) Differences in tank vehicle type and construction; 
(e) Differences in cargo surge for liquids of varying 

product densities; 
(f) Effects of road grade and curvature on motor ve- 

hicle handling with filled, half-filled, and empty tanks; 
(g) Proper use of emergency systems; 
(h) For drivers of DOT specification tank vehicles, 

retest and marking requirements; and 

(i) Operating practices and procedures not otherwise 
specified. 

[76 FR 26890 May 9, 2011] 

§383.121 Requirements for hazardous materials 
endorsement. 

In order to obtain a hazardous materials endorse- 
ment, each applicant must have such knowledge as is 
required of a driver of a hazardous materials laden 
vehicle, from information contained in 49 CFR parts 
171, 172, 173, 177, 178, and 397, on the following: 

(a) Hazardous materials regulations including: 
(1) Hazardous materials table; 

(2) Shipping paper requirements; 
(3) Marking; 
(4) Labeling; 
(5) Placarding requirements; 

(6) Hazardous materials packaging; 

(7) Hazardous materials definitions and preparation; 

(8) Other regulated material (e.g., ORM-D); 

(9) Reporting hazardous materials accidents; and 

(10) Tunnels and railroad crossings. 

(b) Hazardous materials handling including: 

§383.123 

(1) Forbidden materials and packages; 
(2) Loading and unloading materials; 
(3) Cargo segregation; 
(4) Passenger carrying buses and hazardous materi- 

als; 

(5) Attendance of motor vehicles; 
(6) Parking; 

(7) Routes; 
(8) Cargo tanks; and 
(9) “Safe havens.” 
(c) Operation of emergency equipment including: 
(1) Use of equipment to protect the public; 
(2) Special precautions for equipment to be used in 

fires; 

(3) Special precautions for use of emergency equip- 
ment when loading or unloading a hazardous materials 
laden motor vehicle; and 

(4) Use of emergency equipment for tank vehicles. 
(d) Emergency response procedures including: 
(1) Special care and precautions for different types of 

accidents; 

(2) Special precautions for driving near a fire and 
carrying hazardous materials, and smoking and carry- 
ing hazardous materials; 

(3) Emergency procedures; and 
(4) Existence of special requirements for transporting 

Class 1.1 and 1.2 explosives. 
(e) Operating practices and procedures not otherwise 

specified. 

[76 FR 26890 May 9, 2011] 

§383.123 Requirements for a school bus 
endorsement. 

(a) An applicant for the school bus endorsement must 
satisfy the following three requirements: 

(1) Qualify for passenger vehicle endorsement. 
Pass the knowledge and skills test for obtaining a pas- 
senger vehicle endorsement. 

(2) Knowledge test. Must have knowledge covering 
the following topics: 

(i) Loading and unloading children, including the safe 
operation of stop signal devices, external mirror sys- 
tems, flashing lights, and other warning and passenger 
safety devices required for school buses by State or 
Federal law or regulation. 

(ii) Emergency exits and procedures for safely evacu- 
ating passengers in an emergency. 

(iii) State and Federal laws and regulations related to 
safely traversing railroad-highway grade crossings; and 

(iv) Operating practices and procedures not otherwise 
specified. 

(3) Skills test. Must take a driving skills test in a 

school bus of the same vehicle group (see §383.91(a)) as 
the school bus applicant will drive. 

(b) Exception. Knowledge and skills tests adminis- 
tered before September 30, 2002 and approved by 
FMCSA as meeting the requirements of this section, 
meet the requirements of paragraphs (a)(2) and (3) of 

this section. 

[67 FR 49760, July 31, 2002; 70 FR 56593, Sep. 28, 2005; 71 FR 
| 2898, Jan. 18, 2006; 76 FR 26891 May 9, 2011] 
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§383.131 

Subpart H—Tests 

§383.131 Test manuals. 

(a) Driver information manual. (1) A State must 
provide an FMCSA pre-approved driver information 
manual to a CLP or CDL applicant. The manual must be 
comparable to the American Association of Motor Ve- 
hicle Administrators’ (AAMVA’s) “2005 CDL Test Sys- 
tem (July 2010 Version) Model Commercial Driver 
Manual”, which FMCSA has approved and provides to 
all State Driver Licensing Agencies. The driver infor- 
mation manual must include: 

(i) Information on how to obtain a CDL and endorse- 

ments; 

(ii) Information on the requirements described in 
§383.71, the implied consent to alcohol testing described 
in §383.72, the procedures and penalties contained in 
§383.51(b) to which a CLP or CDL holder is exposed for 
refusal to comply with such alcohol testing, State pro- 
cedures described in §383.73, and other appropriate 
driver information contained in subpart E of this part; 

(iii) Information on vehicle groups and endorsements 
as specified in subpart F of this part; 

(iv) The substance of the knowledge and skills that 
drivers must have, as outlined in subpart G of this part 
for the different vehicle groups and endorsements; and 

(v) Details of testing procedures, including the pur- 
pose of the tests, how to respond, and directions for 
taking the tests. 

(2) A State may include any additional State-specific 
information related to the CDL testing and licensing 
process. 

(b) Examiner information manual. (1) A State 
must provide an FMCSA pre-approved examiner infor- 
mation manual that conforms to model requirements in 
paragraphs (b)(1)(-xi) of this section to all knowledge 
and skills test examiners. To be pre-approved by 
FMCSA, the examiner information manual must be 
comparable to AAMVA’s “2005 CDL Test System (July 
2010 Version) Model CDL Examiner’s Manual,” which 
FMCSA has approved and provides to all State Driver 
Licensing Agencies. The examiner information manual 
must include: 

(i) Information on driver application procedures con- 
tained in $383.71, State procedures described in $383. 

73, and other appropriate driver information contained 
in subpart E of this part; 

(ii) Details on information that must be given to the 
applicant; 

(iii) Details on how to conduct the knowledge and 
skills tests; 

(iv) Scoring procedures and minimum passing scores 
for the knowledge and skills tests; 

(v) Information for selecting driving test routes for the 
skills tests; 

(vi) List of the skills to be tested; 

(vii) Instructions on where and how the skills will be 
tested; 

(viii) How performance of the skills will be scored; 
(ix) Causes for automatic failure of skills tests; 
(x) Standardized scoring sheets for the skills tests; 

and 

(xi) Standardized driving instructions for the 

applicants. 

(2) A State may include any additional State-specific 

information related to the CDL testing process. 

[53 FR 27657, July 21, 1988, as amended at 53 FR 39051, Oct. 

4, 1988; 76 FR 26891 May 9, 2011] 

DOT Interpretations—§383.131 

Question 1: Are there any Federal regulations which re- 

quire the States to retain for a specified period of time the 

CDL knowledge tests (or the test results) used to test CMV 

drivers? 

Guidance: No, there are no Federal regulations regarding 
such record retention. 

§383.133 Test methods. 

(a) All tests must be constructed in such a way as to 
determine if the applicant possesses the required 
knowledge and skills contained in subpart G of this part 
for the type of motor vehicle or endorsement the appli- 
cant wishes to obtain. 

(b) Knowledge tests: 
(1) States must use the FMCSA pre-approved pool of 

test questions to develop knowledge tests for each ve- 
hicle group and endorsement. The pool of questions 
must be comparable to those in AAMVA’s “2005 CDL 
Test System (July 2010 Version) 2005 Test Item Sum- 
mary Forms,” which FMCSA has approved and provides 
to all State Driver Licensing Agencies. 

(2) The State method of generating knowledge tests 
must conform to the requirements in paragraphs 
(b)(2)(i) through (iv) of this section and be pre-approved 
by FMCSA. The State method of generating knowledge 
tests must be comparable to the requirements outlined 
in AAMVA’s “2005 CDL Test System (July 2010 Version) 
2005 Requirements Document For Use In Developing 
Computer-Generated Multiple-Choice CDL Knowledge 
Tests”, which FMCSA has approved and provides to all 
State Driver Licensing Agencies to develop knowledge 
tests for each vehicle group and endorsement. These 
requirements include: 

(i) The total difficulty level of the questions used in 
each version of a test must fall within a set range; 

(ii) Twenty-five percent of the questions on a test must 
be new questions that were not contained in the previ- 
ous version of the test; 

(iii) Identical questions from the previous version of 
the test must be in a different location on the test and 
the three possible responses to the questions must be in 
a different order; and 

(iv) Each test must contain a set number of questions 
with a prescribed number of questions from each of the 
knowledge areas. 

(3) Each knowledge test must be valid and reliable so 
as to ensure that driver applicants possess the knowl- 
edge required under §383.111. The knowledge tests may 
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be administered in written form, verbally, or in auto- 
mated format and can be administered in a foreign 
language, provided no interpreter is used in adminis- 
tering the test. 

(4) A State must use a different version of the test 
when an applicant retakes a previously failed test. 

(c) Skills tests: 
(1) A State must develop, administer and score the 

skills tests based solely on the information and stan- 
dards contained in the driver and examiner manuals 
referred to in §383.131(a) and (b). 

(2) A State must use the standardized scores and 
instructions for administering the tests contained in the 
examiner manual referred to in §383.131(b). 

(3) An applicant must complete the skills tests in a 
representative vehicle to ensure that the applicant pos- 
sess the skills required under §383.113. In determining 

whether the vehicle is a representative vehicle for the 
skills test and the group of CDL for which the applicant 
is applying, the vehicle’s gross vehicle weight rating or 
gross combination weight rating must be used, not the 
vehicle’s actual gross vehicle weight or gross combina- 
tion weight. 

(4) Skills tests must be conducted in on-street condi- 
tions or under a combination of on-street and off-street 
conditions. 

(5) Interpreters are prohibited during the administra- 
tion of skills tests. Applicants must be able to under- 
stand and respond to verbal commands and instructions 
in English by a skills test examiner. Neither the appli- 
cant nor the examiner may communicate in a language 

other than English during the skills test. 
(6) The skills test must be administered and success- 

fully completed in the following order: Pre-trip inspec- 
tion, basic vehicle control skills, on-road skills. If an 

applicant fails one segment of the skills test: 
(i) The applicant cannot continue to the next segment 

of the test; and 
(ii) Scores for the passed segments of the test are only 

valid during initial issuance of the CLP. If the CLP is 
renewed, all three segments of the skills test must be 

retaken. 
(d) Passing scores for the knowledge and skills tests 

must meet the standards contained in §383.135. 

[76 FR 26891 May 9, 2011] 

DOT Interpretations—§383. 133 

Question 1: May States administer the CDL knowledge 

and endorsement test in foreign languages or in other than a 

written format? 

Guidance: Yes. 

Question 2: Do the Federal standards limit the number of 

times a driver may take a test if he or she fails? 

Guidance: The rule does not limit the number of times a 

driver may take a test. 

Question 3: Is a State allowed to provide for an alternative 

test (e.g., oral) or administer an alternate exam format pro- 

viding the test meets FHWA requirements? 

Guidance: Yes. The knowledge portion of the test may be 

administered in written form, verbally, in automated formats, 

or otherwise at the discretion of the State. 

§383.135 

§383.135 Passing knowledge and skills tests. 

(a) Knowledge tests. (1) To achieve a passing score 
on each of the knowledge tests, a driver applicant must 
correctly answer at least 80 percent of the questions. 

(2) If a driver applicant who fails the air brake portion 
of the knowledge test (scores less than 80 percent cor- 
rect) is issued a CLP or CDL, an air brake restriction 
must be indicated on the CLP or CDL as required in 
§383.95(a). 

(3) A driver applicant who fails the combination ve- 
hicle portion of the knowledge test (scores less than 80 
percent correct) must not be issued a Group A CLP or 
CDL. 

(b) Skills Tests. (1) To achieve a passing score on each 
segment of the skills test, the driver applicant must 
demonstrate that he/she can successfully perform all of 
the skills listed in §383.113 and attain the scores listed 

in Appendix A of the examiner manual referred to in 
§383.131(b) for the type of vehicle being used in the test. 

(2) A driver applicant who does not obey traffic laws, 
causes an accident during the test, or commits any other 
offense listed as a reason for automatic failure in the 
standards contained in the driver and examiner manu- 
als referred to in §§383.131(a) and (b), must automati- 

cally fail the test. 
(3) Ifa driver applicant who performs the skills test in 

a vehicle not equipped with any type of air brake system 
is issued a CDL, an air brake restriction must be indi- 

cated on the license as required in §383.95(a). 
(4) Ifa driver applicant who performs the skills test in 

a vehicle equipped with air over hydraulic brakes is 
issued a CDL, a full air brake restriction must be indi- 

cated on the license as required in §383.95(b). 

(5) Ifa driver applicant who performs the skills test in 
a vehicle equipped with an automatic transmission is 
issued a CDL, a manual transmission restriction must 

be indicated on the license as required in §383.95(c). 
(6) If a driver applicant who performs the skills test in 

a combination vehicle requiring a Group A CDL 
equipped with any non-fifth wheel connection is issued 
a CDL, a tractor-trailer restriction must be indicated on 

the license as required in §383.95(d). 
(7) If a driver applicant wants to remove any of the 

restrictions in paragraphs (b)(3) through (5) of this 
section, the applicant does not have to retake the com- 
plete skills test. The State may administer a modified 
skills test that demonstrates that the applicant can 
safely and effectively operate the vehicle’s full air 
brakes, air over hydraulic brakes, and/or manual 
transmission. In addition, to remove the air brake or full 

air brake restriction, the applicant must successfully 
perform the air brake pre-trip inspection and pass the 
air brake knowledge test. 

(8) If a driver applicant wants to remove the tractor- 
trailer restriction in paragraph (b)(6) of this section, the 
applicant must retake all three skills tests in a repre- 
sentative tractor-trailer. 

(c) State recordkeeping. States must record and 
retain the knowledge and skills test scores of tests taken 
by driver applicants. The test scores must either be 
made part of the driver history record or be linked to the 
driver history record in a separate file. 
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§383.141 

[76 FR 26892 May 9, 2011] 

Subpart I—Requirement for 
Transportation Security 

Administration Approval of 
Hazardous Materials Endorsement 

Issuances 

§383.141 General. 

(a) Applicability. This section applies to State agen- 
cies responsible for issuing hazardous materials en- 
dorsements for a CDL, and applicants for such 
endorsements. 

(b) Prohibition. A State may not issue, renew, up- 
grade, or transfer a hazardous materials endorsement 
for a CDL to any individual authorizing that individual 
to operate a commercial motor vehicle transporting a 
hazardous material in commerce unless the Transpor- 
tation Security Administration has determined that the 
individual does not pose a security risk warranting 
denial of the endorsement. 

(c) Individual notification. At least 60 days prior to 
the expiration date of the CDL or hazardous materials 
endorsement, a State must notify the holder of a haz- 
ardous materials endorsement that the individual must 
pass a Transportation Security Administration security 
threat assessment process as part of any application for 
renewal of the hazardous materials endorsement. The 
notice must advise a driver that, in order to expedite the 
security screening process, he or she should file a re- 
newal application as soon as possible, but not later than 
30 days before the date of expiration of the 
endorsement. An individual who does not successfully 
complete the Transportation Security Administration 
security threat assessment process referenced in para- 
graph (b) of this section may not be issued a hazardous 
materials endorsement. 

(d) Hazardous materials endorsement renewal 
cycle. Each State must require that hazardous mate- 
rials endorsements be renewed every 5 years or less so 
that individuals are subject to a Transportation Secu- 
rity Administration security screening requirement ref- 
erenced in paragraph (b) of this section at least every 5 
years. 

[68 FR 23850, May 5, 2003; 68 FR 63033, Nov. 7, 2003: 77 FR 
59825, Oct. 1, 2012] 

Subpart J—Commercial Learner’s 
Permit and Commercial Driver’s 

License Documents 

§383.151 General. 

(a) The CDL must be a document that is easy to 
recognize as a CDL. 

(b) The CLP must be a separate document from the 
CDL or non-CDL. 

(c) At a minimum, the CDL and the CLP must contain 
the information specified in §383.153. 

[76 FR 26892 May 9, 2011] 

§383.153 Information on the CLP and CDL 

documents and applications. 

(a) Commercial Driver’s License. All CDLs must 

contain all of the following information: 

(1) The prominent statement that the license is a 

“Commercial Driver’s License” or “CDL,” except as 

specified in paragraph (c) of this section. 

(2) The full name, signature, and mailing or residen- 

tial address in the licensing State of the person to whom 

such license is issued. 
(3) Physical and other information to identify and 

describe such person including date of birth (month, 
day, and year), sex, and height. 

(4) Color photograph, digitized color image, or black 
and white laser engraved photograph of the driver. The 
State may issue a temporary CDL without a photo or 
image, if it is valid for no more than 60 days. 

(5) The driver’s State license number. 
(6) The name of the State which issued the license. 
(7) The date of issuance and the date of expiration of 

the license. 
(8) The group or groups of commercial motor ve- 

hicle(s) that the driver is authorized to operate, indi- 
cated as follows: 

(i) A for Combination Vehicle; 
(ii) B for Heavy Straight Vehicle; and 
(iii) C for Small Vehicle. 
(9) The endorsement(s) for which the driver has quali- 

fied, if any, indicated as follows: 
Gi) T for double/triple trailers; 
(ii) P for passenger; 

(iii) N for tank vehicle; 
(iv) H for hazardous materials; 

(v) X for a combination of tank vehicle and hazardous 
materials endorsements; 

(vi) S for school bus; and 
(vii) At the discretion of the State, additional codes for 

additional groupings of endorsements, as long as each 
such discretionary code is fully explained on the front or 
back of the CDL document. 

(10) The restriction(s) placed on the driver from op- 
erating certain equipment or vehicles, if any, indicated 
as follows: 

(i) L for No Air brake equipped CMV; 
(ii) Z for No Full air brake equipped CMV; 
(iii) E for No Manual transmission equipped CMV; 
(iv) O for No Tractor-trailer CMV; 
(v) M for No Class A passenger vehicle; 
(vi) N for No Class A and B passenger vehicle; 
(vii) K for Intrastate only; 
(viii) V for medical variance; and 

(ix) At the discretion of the State, additional codes for 
additional restrictions, as long as each such restriction 
code is fully explained on the front or back of the CDL 
document. 

(b) Commercial Learner’s Permit. (1) A CLP may, 
but is not required to, contain a digital color image or 
photograph or black and white laser engraved 
photograph. 

(2) All CLPs must contain all of the following infor- 
mation: 
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(i) The prominent statement that the permit is a 
“Commercial Learner’s Permit” or “CLP,” except as 
specified in paragraph (c) of this section, and that it is 
invalid unless accompanied by the underlying driver’s 
license issued by the same jurisdiction. 

(ii) The full name, signature, and mailing or residen- 
tial address in the permitting State of the person to 
whom the permit is issued. 

(iii) Physical and other information to identify and 
describe such person including date of birth (month, 
day, and year), sex, and height. 

(iv) The driver’s State license number. 
(v) The name of the State which issued the permit. 
(vi) The date of issuance and the date of expiration of 

the permit. 

(vii) The group or groups of commercial motor ve- 
hicle(s) that the driver is authorized to operate, indi- 
cated as follows: 

(A) A for Combination Vehicle; 
(B) B for Heavy Straight Vehicle; and 
(C) C for Small Vehicle. 
(viii) The endorsement(s) for which the driver has 

qualified, if any, indicated as follows: 
(A) P for passenger endorsement. A CLP holder 

with a P endorsement is prohibited from operating a 
CMV carrying passengers, other than Federal/State au- 
ditors and inspectors, test examiners, other trainees, 

and the CDL holder accompanying the CLP holder as 
prescribed by §383.25(a)(1) of this part; 

(B) S for school bus endorsement. A CLP holder 
with an S endorsement is prohibited from operating a 
school bus with passengers other than Federal/State 
auditors and inspectors, test examiners, other trainees, 

and the CDL holder accompanying the CLP holder as 
prescribed by §383.25(a)(1) of this part; and 

(C) N for tank vehicle endorsement. A CLP holder 
with an N endorsement may only operate an empty tank 
vehicle and is prohibited from operating any tank ve- 
hicle that previously contained hazardous materials 
that has not been purged of any residue. 

(ix) The restriction(s) placed on the driver, if any, 

indicated as follows: 
(A) P for No passengers in CMV bus; 
(B) X for No cargo in CMV tank vehicle; 

(C) L for No Air brake equipped CMV; 
(D) V for medical variance; 

(E) M for No Class A passenger vehicle; 
(F) N for No Class A and B passenger vehicle; 

(G) K for Intrastate only. 
(H) Any additional jurisdictional restrictions that ap- 

ply to the CLP driving privilege. 

(c) If the CLP or CDL is a Non-domiciled CLP or CDL, 

it must contain the prominent statement that the l- 

cense or permit is a “Non-domiciled Commercial Driv- 

er’s License,” “Non-domiciled CDL,” “Non-domiciled 

Commercial Learner’s Permit,” or “Non-domiciled CLP,” 

as appropriate. The word “Non-domiciled” must be con- 

spicuously and unmistakably displayed, but may be 

noncontiguous with the words “Commercial Driver’s 

License,” “CDL,” “Commercial Learner’s Permit,” or 
“CLP. ” 

§383.153 

(d) If the State has issued the applicant an air brake 
restriction as specified in §383.95, that restriction must 
be indicated on the CLP or CDL. 

(e) Except in the case of a Non-domiciled CLP or CDL 
holder who is domiciled in a foreign jurisdiction: 

(1) A driver applicant must provide his/her Social 
Security Number on the application of a CLP or CDL. 

(2) The State must provide the Social Security Num- 
ber to the CDLIS. 

(3) The State must not display the Social Security 
Number on the CLP or CDL. 

(f) The State may issue a multipart CDL provided 
that: 

(1) Each document is explicitly tied to the other docu- 
ment(s) and to a single driver’s record. 

(2) The multipart license document includes all of the 
data elements specified in this section. 

(g) Current CDL holders are not required to be re- 
tested to determine whether they need any of the new 
restrictions for no full air brakes, no manual transmis- 
sion and no tractor-trailer. These new restrictions only 
apply to CDL applicants who take skills tests on or after 
July 8, 2015 (including those applicants who previously 
held a CDL before the new restrictions went into effect). 

(h) On or after July 8, 2015 current CLP and CDL 
holders who do not have the standardized endorsement 
and restriction codes and applicants for a CLP or CDL 
are to be issued CLPs with the standardized codes upon 
initial issuance, renewal or upgrade and CDLs with the 
standardized codes upon initial issuance, renewal, up- 
grade or transfer. 

{67 FR 49760, July 31, 2002; 75 FR 28502, May 21, 2010; 76 FR 
26892 May 9, 2011; 76 39018 July 5, 2011; 78 FR 17881, March 
25, 2013; 78 FR 58480, Sept. 24, 2013] 

DOT Interpretations—$383. 153 

Question 1: May a State use the residence address as 
opposed to the mailing address on the CDL? 

Guidance: Yes. 

Question 2: May a State issue temporary nonphoto CDLs? 

Guidance: Yes, as long as: 

a. The State does not liberalize any existing procedures for 
issuing nonphoto licenses; and 

b. The State does not allow drivers to operate CMVs indefi- 
nitely without a CDL which meets all the standards of §383. 
153. 

Question 3: May a State choose to implement a driver 
license system involving multiple part license documents? 

Guidance: Yes. A two or more part document, as currently 
used in some States, is acceptable, provided: 

a. All of the documents must be present to constitute a 
“license;” 

b. Each document is explicitly “tied” to the other docu- 
ment(s), and to a single driver’s record. Each document must 
indicate that the driver is licensed as a CMV driver, if that is 

the case; and 

c. The multipart license document includes all of the data 
elements specified in part 383, subpart J. 

Question 4: If the State restricts the CDL driving privi- 
lege, must that restriction be shown on the license? 

Guidance: Yes. 

Question 5: Is a State required to show the driver’s SSN on 

the CDL? 
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§383.155 

Guidance: No. §383.153 does not specify the SSN as a 
required element of the CDL document although the regula- 
tion does require a driver applicant who is domiciled in the 
U.S. to provide his or her SSN on the CDL application. 

Question 6: Is a State prohibited from issuing a CDL to an 
applicant who, for religious reasons, does not possess an SSN? 

Guidance: No. The determination of whether a person 
needs an SSN is left up to the Social Security Administration. 

Question 7: Is a color-digitized image of a driver acceptable 
for purposes of a CDL? 

Guidance: Yes. The FHWA will accept a color-digitized im- 
age of a driver on a CDL in lieu of a color photograph. 

*Question 8: May a State issue a commercial driver’s 
license (CDL) without a color photograph? 

Guidance: Yes, if requiring a photograph (whether in color 
or black and white) would violate a driver’s religious beliefs. 
The issuing State must determine whether a driver’s objec- 
tion to a photograph has a genuine religious basis. In addition, 
§383.3(e)(1)Gii) and authorizes Alaska to dispense with a 
photograph on its CDL. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§383.155 Tamperproofing requirements. 

States must make the CLP and CDL tamperproof to 
the maximum extent practicable. At a minimum, a State 
must use the same tamperproof method used for non- 
commercial drivers’ licenses. 

[76 FR 26893 May 9, 2011] 

Special topics—Motor coaches and CDL 

Question 1: May a State develop a knowledge test exclu- 
sively for motor coach operators which excludes cargo han- 
dling and hazardous materials? 

Guidance: Yes. A State could develop a basic knowledge test 
for bus drivers only, by deleting the cargo handling and HM 
questions from its normal basic knowledge test. In that case, 
the driver applicant would still need to pass the specialized 
knowledge and skills tests for the passenger endorsement, 
and the State would need to restrict the CDL to passenger 
operations only. 

Question 2: What skills test is required for a CDL holder 
seeking to add a passenger endorsement? 

Guidance: If a person already holds a CDL without a pas- 
senger endorsement, and subsequently applies for such en- 
dorsement, three situations may arise: 

a. The passenger test vehicle is in the same vehicle group as 
that shown on the CDL. This situation poses no problem since 
there is no discrepancy. 

b. The passenger test vehicle is in a greater vehicle group 
than that shown on the preexisting CDL. This is an upgrade 
situation. The driver and the State must meet the require- 
ments of §§383.71(d) and 383.73(d), and the upgraded CDL 
must show the vehicle group of the passenger test vehicle. 

c. The passenger test vehicle is in a lesser vehicle group 
than that shown on the preexisting CDL. In this situation, the 
CDL retains the vehicle group of the preexisting CDL, but also 
restricts the driver, when engaged in CMV passenger opera- 
tions, to vehicles in the group in which the passenger skills 
test was taken, or to a lesser group. 

Special topics—State reciprocity 
Question 1: May a State place an “intrastate only” or 

similar restriction on the CDL of a driver who certifies that he 
or she is not subject to part 391? 

Guidance: Yes; however, this restriction would not apply to 

drivers in interstate commerce who are excepted or exempted 

from part 391 under the provisions of parts 390 or 391. 

Question 2: May a State allow a driver possessing an 

out-of-State CDL containing an intrastate restriction to oper- 

ate a CMV in their jurisdiction? 

Guidance: Yes, provided the driver operates exclusively 

intrastate. 

Question 3: May States choose to interpret “intrastate” in 
ways that differ from established transportation practice? 

Guidance: No. States do not have the discretion to change 
the Federal definition of either “interstate” or “intrastate” 
commerce. 

Special topics—International 

Question 1: The driver’s medical exam is part of the Mexi- 
can Licencia Federal. If a roadside inspection reveals that a 
Mexico-based driver has not had the medical portion of the 
Licencia Federal re-validated, is the driver considered to be 
without a valid medical certificate or without a valid license? 

Guidance: The Mexican Licencia Federal is issued for a 
period of 10 years but must be re-validated every 2 years. A 
condition of re-validation is that the driver must pass a new 
physical examination. The dates for each re-validation are on 
the Licencia Federal and must be stamped at the completion 
of each physical. This constitutes documentation that the 
driver is medically qualified. Therefore, if the Licencia Fed- 
eral is not re-validated every 2 years as specified by Mexican 
law, the driver’s license is considered invalid. 

— 308 — 



PART 384—STATE COMPLIANCE 
WITH COMMERCIAL DRIVER’S 

LICENSE PROGRAM 
Subpart A — General 

Sec. 

384.101 Purpose and scope. 
384.103 Applicability. 
384.105 Definitions. 

384.107 Matter incorporated by reference. 

Subpart B — Minimum Standards for Substantial 
Compliance by States 

384.201 Testing program. 
384.202 Test standards. 

384.203 Driving while under the influence. 
384.204 CLP or CDL issuance and information. 
384.205 CDLIS information. 

384.206 State record checks. 
384.207 —_ Notification of licensing. 

384.208 Notification of disqualification. 
384.209 Notification of traffic violations. 

384.210 Limitation on licensing. 
384.211 Surrender of old licenses. 
384.212 Domicile requirement. 

384.213 State penalties for drivers of CMVs. 
384.214 Reciprocity. 

384.215 First offenses. 

384.216 Second offenses. 
384.217 Drug offenses. 

384.218 | Second serious traffic violation. 
384.219 Third serious traffic violation. 

384.220 Problem Driver Pointer System information. 
384.221 Out-of-service regulations (intoxicating beverage). 

384.222 Violation of out-of-service orders. 

384.223  Railroad-highway grade crossing violation. 

384.224 | Noncommercial motor vehicle violations. 

384.225 CDLIS driver recordkeeping. 

384.226 — Prohibition on masking convictions. 

384.227 Record of digital image or photograph. 

384.228 | Examiner training and record checks. 

384.229 — Skills test examiner auditing and monitoring. 
384.231 Satisfaction of State disqualification requirement. 

384.232 Required timing of record checks. 
384.233 | Background records checks. 

384.234 Driver medical certification recordkeeping. 

Subpart C — Procedures for Determining State Compliance 

384.301 Substantial compliance—general requirements. 

384.303 [Removed and Reserved] 
384.305 State certifications for Federal fiscal years after FY 

1994. 
384.307 | FMCSA program reviews of State compliance. 

384.309 Results of compliance determination. 

Subpart D — Consequences of State Noncompliance 

384.401 Withholding of funds based on noncompliance. 
384.403 Availability of funds withheld for noncompliance. 

384.405 Decertification of State CDL program. 

384.407 Emergency CDL grants. 

384.409 Notification of noncompliance. 

Authority: 49 U.S.C. 31136, 31301, et seq., and 31502; secs. 103 

and 215 of Pub. L. 106-59, 113 Stat. 1753, 1767; and 49 CFR 

esi 

SOURCE: 59 FR 26039, May 18, 1994, unless otherwise noted. 

§384.107 

Subpart A—General 

§384.101 Purpose and scope. 

(a) Purpose. The purpose of this part is to ensure 
that the States comply with the provisions of section 
12009(a) of the Commercial Motor Vehicle Safety Act of 
1986 (49 U.S.C. 31311(a)). 

(b) Scope. This part: 
(1) Includes the minimum standards for the actions 

States must take to be in substantial compliance with 
each of the 22 requirements of 49 U.S.C. 31311(a); 

(2) Establishes procedures for determinations to be 
made of such compliance by States; and 

(3) Specifies the consequences of 
noncompliance. 

State 

§384.103 Applicability. 

The rules in this part apply to all States. 

§384.105 Definitions. 

(a) The definitions in part 383 of this title apply to this 
part, except where otherwise specifically noted. 

(b) As used in this part: 
CDLIS motor vehicle record (CDLIS MVR) 

means a report generated from the CDLIS driver record 
meeting the requirements for access to CDLIS informa- 
tion and provided by States to users authorized in §384. 
225(e)(3) and (4), subject to the provisions of the Driver 
Privacy Protection Act, 18 U.S.C. 2721-2725. 

Issue and issuance means the initial issuance, re- 

newal or upgrade of a CLP or Non-domiciled CLP and 
the initial issuance, renewal, upgrade or transfer of a 
CDL or Non-domiciled CDL, as described in §383.73 of 
this subchapter. 

Licensing entity means the agency of State govern- 
ment that is authorized to issue drivers’ licenses. 
Year of noncompliance means any Federal fiscal 

year during which— 

(1) A State fails to submit timely certification as pre- 
scribed in subpart C of this part; or 

(2) The State does not meet one or more of the stan- 
dards of subpart B of this part, based on a final deter- 
mination by the FMCSA under §384.307(c) of this part. 

[67 FR 49761, July 31, 2002; 73 FR 73125, Dec. 1, 2008; 76 FR 
26893 May 9, 2011; 78 FR 17881, March 25, 2013] 

§384.107 Matter incorporated by reference. 

(a) Incorporation by reference. This part includes 
references to certain matter or materials. The text of the 
materials is not included in the regulations contained in 
this part. The materials are hereby made a part of the 
regulations in this part. The Director of the Office of the 
Federal Register has approved the materials incorpo- 
rated by reference in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. For materials subject to change, only 
the specific version approved by the Director of the 
Office of the Federal Register and specified in the regu- 
lation are incorporated. Material is incorporated as it 
exists on the date of the approval and a notice of any 
change in these materials will be published in the Fed- 

eral Register. 
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§384.201 

(b) Materials incorporated. The AAMVA “Commer- 
cial Driver’s License Information System (CDLIS) State 
Procedures Manual,” Release 5.2.0, February 2011, in- 
corporation by reference approved for §§384.225 and 

384.231. 
(c) Addresses. (1) All of the materials incorporated by 

reference are available for inspection at: 
(i) The Department of Transportation Library, 1200 

New Jersey Ave., SE., Washington, DC 20590-0001; 
telephone is (202) 366-0746. These documents are also 
available for inspection and copying as provided in 49 
CER part 7. 

(ii) The National Archives and Records Administra- 
tion (NARA). For information on the availability of this 
material at NARA, call 202-741-6030, or go to: http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ibr_locations.html. 

(2) Information and copies of all of the materials 
incorporated by reference may be obtained by writing to: 
American Association of Motor Vehicle Administrators, 
Inc., 4801 Wilson Blvd, Suite 400, Arlington, VA 22203; 

Web site is http://(www.aamva.org. 

[67 FR 49761, July 31, 2002; 72 FR 55700, Oct. 1, 2007; 73 FR 
73125, Dec. 1, 2008; 76 FR 68332 Nov. 4, 2011] 

Subpart B—Minimum Standards for 
Substantial Compliance by States 

§384.201 Testing program. 

(a) The State shall adopt and administer a program 
for testing and ensuring the fitness of persons to operate 
commercial motor vehicles (CMVs) in accordance with 
the minimum Federal standards contained in part 383 
of this title. 

(b) To obtain a copy of FMCSA pre-approved State 
Testing System referenced in §§383.131, 383.133 and 

383.135, State Driver Licensing Agencies may contact: 
FMCSA, CDL Division, 1200 New Jersey Avenue, SE, 
Washington DC 20590. 

[76 FR 26893 May 9, 2011] 

§384.202 Test standards. 

No State shall authorize a person to operate a CMV 
unless such personpasses a knowledge and driving 
skills test for the operation of a CMV in accordance with 
part 383 of this title. 

§384.203 Driving while under the influence. 

(a) The State must have in effect and enforce through 
licensing sanctions the disqualifications prescribed in 
§383.51(b) of this subchapter for driving a CMV with a 
0.04 alcohol concentration. 

(b) Nothing in this section shall be construed to re- 
quire a State to apply its criminal or other sanctions for 
driving under the influence to a person found to have 
operated a CMV with an alcohol concentration of 0.04, 
except licensing sanctions including suspension, revo- 
cation, or cancellation. 

(c) A State that enacts and enforces through licensing 
sanctions the disqualifications prescribed in §383.51(b) 
of this subchapter for driving a CMV with a 0.04 alcohol 

concentration and gives full faith and credit to the 

disqualification of CMV drivers by other States shall be 

deemed in substantial compliance with section 

12009(a)(3) of the Commercial Motor Vehicle Safety Act 

of 1986 (49 U.S.C. 31311(a)(3)). 

[67 FR 49761, July 31, 2002] 

§384.204 CLP or CDL issuance and information. 

(a) General rule. The State shall authorize a person 

to operate a CMV only by issuance of a CLP or CDL, 

unless an exception in §383.3(c) or (d) applies, which 

contains, at a minimum, the information specified in 
part 383, subpart J, of this subchapter. 

(b) Exceptions— (1) Training. The State may au- 
thorize a person who does not hold a CDL valid for the 
type of vehicle in which training occurs to undergo 
behind-the-wheel training in a CMV only by means of a 
CLP issued and used in accordance with §383.25 of this 

subchapter. 
(2) Confiscation of CLP or CDL pending 

enforcement. A State may allow a CLP or CDL holder 
whose CLP or CDLis held in trust by that State or any 
other State in the course of enforcement of the motor 
vehicle traffic code, but who has not been convicted of a 
disqualifying offense under §383.51 of this subchapter 
based on such enforcement, to drive a CMV while hold- 
ing a dated receipt for such CLP or CDL. 

[76 FR 26894 May 9, 2011] 

§384.205 CDLIS information. 

Before issuing a CLP or a CDL to any person, the 
State must, within the period of time specified in §384. 

232, perform the check of the Commercial Driver’s Li- 
cense Information System (CDLIS) in accordance with 
§383.73(b)(3)Gi) of this subchapter, and, based on that 
information, issue the license or, in the case of adverse 
information, promptly implement the disqualifications, 
licensing limitations, denials, and/or penalties that are 
called for in any applicable section(s) of this subpart. 

[76 FR 26894 May 9, 2011] 

§384.206 State record checks. 

(a) Issuing State’s records. (1) Before issuing, re- 
newing, upgrading, or transferring a CLP or CDL to any 
person, the driver’s State of record must, within the 
period of time specified in §384.232, check its own driver 
records as follows: 

(i) The driver record of the person in accordance with 
§383.73(b)(3)(i) of this chapter; and 

Gi) For a driver who certifies that his/her type of 
driving is non-excepted, interstate commerce according 
to §383.71(b)(1)(i) of this chapter, the medical certifica- 
tion status information on the person’s CDLIS driver 
record. 

(2) Based on the findings of its own State record check, 
the State of record must do one of the following as 
appropriate: 

(i) Issue, renew, upgrade, or transfer the applicant’s 
CLP or CDL; 
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(ii) In the event the State obtains adverse information 
regarding the applicant, promptly implement the dis- 
qualifications, licensing limitations, denials, or penal- 
ties that are called for in any applicable section(s) of this 
subpart; or 

(iii) In the event there is no information regarding the 
driver’s self-certification for driving type required by 
§383.71(b)(1), or for a driver who is required by §383. 
71(h) to be “certified,” if the medical certification status 
of the individual is “non-certified,” the State must deny 
the CDL action requested by the applicant and initiate 
a downgrade of the CDL, if required by §383.73(0)(4) of 
this chapter. 

(b) Other States’ records. (1) Before the initial or 
transfer issuance of a CLP or CDL to a person, and 
before renewing or upgrading a CLP or CDL held by any 
person, the issuing State must: 

(i) Require the applicant to provide the names of all 
States where the applicant has previously been licensed 
to operate any type of motor vehicle during the previous 
10 years. 

(ii) Within the time period specified in §384.232, re- 
quest the complete driver record from all States where 
the applicant was licensed within the previous 10 years 
to operate any type of motor vehicle. 

(2) States receiving a request for the driver record of 
a person currently or previously licensed by the State 
must provide the information within 30 days. 

(3) Based on the findings of the other State record 
checks, the issuing State must, in the case of adverse 
information regarding the applicant, promptly imple- 
ment the disqualifications, licensing limitations, deni- 

als, or penalties that are called for in any applicable 
section(s) of this subpart. 

[67 FR 49761, July 31, 2002; 73 FR 73125, Dec. 1, 2008; 76 FR 
26894 May 9, 2011; 78 FR 58480, Sept. 24, 2013] 

§384.207 Notification of licensing. 

Within the period defined in §383.73(h) of this 

subchapter, the State must: 
(a) Notify the operator of the CDLIS of each CLP or 

CDL issuance; 
(b) Notify the operator of the CDLIS of any changes in 

driver identification information; and 
(c) In the case of transfer issuances, implement the 

Change State of Record transaction, as specified by the 
operator of the CDLIS, in conjunction with the previous 
State of record and the operator of the CDLIS. 

[76 FR 26894 May 9, 2011] 

§384.208 Notification of disqualification. 

(a) No later than 10 days after disqualifying a CLP or 

CDL holder licensed by another State, or disqualifying 

an out-of-State CLP or CDL holder’s privilege to operate 

a commercial motor vehicle for at least 60 days, the 

State must notify the State that issued the license of the 

disqualification. 

(b) The notification must include both the disqualifi- 

cation and the violation that resulted in the disqualifi- 

cation, revocation, suspension, or cancellation. The 

notification and the information it provides must be 

recorded on the CDLIS driver record. 

§384.209 

[67 FR 49761, July 31, 2002; 73 FR 73125, Dec. 1, 2008; 76 FR 
26894 May 9, 2011] 

§384.209 Notification of traffic violations. 

(a) Required notification with respect to CLP or 
CDL holders. (1) Whenever a person who holds a CLP 
or CDL from another State is convicted of a violation of 
any State or local law relating to motor vehicle traffic 
control (other than parking, vehicle weight or vehicle 
defect violations), in any type of vehicle, the licensing 
entity of the State in which the conviction occurs must 
notify the licensing entity in the State where the driver 
is licensed of this conviction within the time period 
established in paragraph (c) of this section. 

(2) Whenever a person who holds a foreign commer- 
cial driver’s license is convicted of a violation of any 
State or local law relating to motor vehicle traffic control 
(other than parking, vehicle weight or vehicle defect 
violations), in any type of vehicle, the licensing entity of 
the State in which the conviction occurs must report 
that conviction to the Federal Convictions and With- 
drawal Database. 

(b) Required notification with respect to non- 
CDL holders. (1) Whenever a person who does not hold 
a CDL, but who is licensed to drive by another State, is 
convicted of a violation in a CMV of any State or local 
law relating to motor vehicle traffic control (other than 
a parking violation), the licensing entity of the State in 
which the conviction occurs must notify the licensing 
entity in the State where the driver is licensed of this 
conviction within the time period established in para- 
graph (c) of this section. 

(2) Whenever a person who is unlicensed or holds a 
foreign non-commercial driver’s license is convicted of a 
violation in a CMV of any State or local law relating to 
motor vehicle traffic control (other than a parking vio- 
lation), the licensing entity of the State in which the 
conviction occurs must report that conviction to the 
Federal Convictions and Withdrawal Database. 

[67 FR 49761, July 31, 2002; 76 FR 26894, May 9, 2011; 78 FR 
60232, Oct. 1, 2013] 

DOT Interpretations—§384.209 

Question 1: Must a CDL holder’s out-of-State conviction 
for a traffic violation be included in the driving record of the 
State of licensure (and thus CDLIS), if there are no traffic 
violation points assigned to the conviction? 

Guidance: All out-of-State convictions of a CDL holder for 
traffic violations committed in any vehicle must be sent to the 
State of licensure, but only the convictions for offenses speci- 

fied in 49 CFR 383.51 must be included in that State’s driving 
record (and thus CDLIS). Assigning points to a conviction is 
strictly a State decision and has no bearing on the inclusion of 
the conviction. 

The FHWA recommends the inclusion by the State of 
licensure of all convictions of a CDL holder for traffic viola- 
tions committed in any vehicle, so that the State will have the 
full driver record available as an aid in making licensing 
decisions. 

Question 2: Must the licensing agency establish a commer- 
cial driver record, including a CDLIS pointer record, for a 
person holding a non-commercial license issued by that juris- 
diction upon receiving notification of a conviction of any of- 
fense committed while (illegally) operating a CMV? 

Guidance: Yes. 
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§384.210 

§384.210 Limitation on licensing. 

A State must not knowingly issue a CLP, a CDL, or a 
commercial special license or permit (including a provi- 
sional or temporary license) permitting a person to drive 

a CMV during a period in which: 
(a) A person is disqualified from operating a CMV, as 

disqualification is defined in §383.5 of this subchapter, 
or under the provisions of §383.73(j) or §384.231(b)(2) of 
this subchapter; 

(b) The CLP or CDL holder’s noncommercial driving 
privilege has been disqualified; or 

(c) Any type of driver’s license held by such person is 
disqualified by the State where the driver is licensed for 
any State or local law related to motor vehicle traffic 
control (other than parking, vehicle weight or vehicle 
defect violations). 

[67 FR 49761, July 31, 2002; 76 FR 26894 May 9, 2011] 

§384.211 Surrender of old licenses. 

The State may not initially issue, upgrade, or transfer 
a CDL to a person unless such person first surrenders 
any previously issued driver’s license and CLP. 

[76 FR 26894 May 9, 2011] 

DOT Interpretations—$384.211 

Question I: May licensing jurisdictions meet their stew- 
ardship requirements for surrendered licenses by physically 
marking the license in some way as not valid and returning it 
to a driver as part of the driver’s application for a new or 
renewal of an existing CDL? 

Guidance: Yes. Provided the licensing jurisdiction meets 
the test of guaranteeing that the returned license document 
cannot possibly be mistaken for a valid document by a casual 
observer. A document perforated with the word “VOID” con- 
spicuously and unmistakably displayed with holes large 
enough to be easily distinguished by a casual observer in 
limited light, which cannot be obscured by the holder of the 
document would meet the test of being invalidated. 

§384.212 Domicile requirement. 

(a) The State may issue CDLs or CLPs only to persons 
for whom the State is the State of domicile as defined in 
§383.5 of this subchapter; except that the State may 
issue a Non-domiciled CLP or CDL under the conditions 
specified in §§383.23(b), 383.71(f), and 383.73(f) of this 
subchapter. 

(b) The State must require any person holding a CLP 
or CDL issued by another State to apply for a transfer 
CLP or CDL from the State within 30 days after estab- 
lishing domicile in the State, as specified in §383.71(c) of 
this subchapter. 

[76 FR 26895 May 9, 2011] 

§384.213 State penalties for drivers of CMVs. 

The State must impose on drivers of CMVs appropri- 
ate civil and criminal penalties that are consistent with 
the penalties prescribed under part 383, subpart D, of 
this subchapter. 

[67 FR 49761, July 31, 2002] 

§384.214 Reciprocity. 

The State must allow any person to operate a CMV in 

the State who is not disqualified from operating a CMV 

and who holds a CLP or CDL that is— 

(a) Issued to him or her by his/her State or jurisdiction 

of domicile in accordance with part 383 of this 

subchapter; 
(b) Not disqualified; and 
(c) Valid, under the terms of part 383, subpart F, of 

this subchapter, for the type of vehicle being driven. 

[76 FR 26895 May 9, 2011] 

§384.215 First offenses. 

(a) General rule. The State must disqualify from 
operating a CMV each person who is convicted, as de- 
fined in §383.5 of this subchapter, in any State or juris- 
diction, of a disqualifying offense specified in items (1) 
through (8) of Table 1 to §383.51 of this subchapter, for 

no less than one year. 
(b) Special rule for hazardous materials 

offenses. If the offense under paragraph (a) of this 
section occurred while the driver was operating a ve- 
hicle transporting hazardous materials as defined in 
§383.5, the State shall disqualify the person for no less 
than three years. 

[67 FR 49762, July 31, 2002; 77 FR 59825, Oct. 1, 2012] 

§384.216 Second offenses. 

(a) General rule. The State must disqualify for life 
from operating a CMV each person who is convicted, as 
defined in $383.5 of this subchapter, in any State or 
jurisdiction, of a subsequent offense as described in 
Table 1 to §383.51 of this subchapter. 

(b) Special rule’ for. certain lifetime 
disqualifications. A driver disqualified for life under 
Table 1 to §383.51 may be reinstated after 10 years by 
the driver’s State of residence if the requirements of 
§383.51(a)(6) have been met. 

[67 FR 49762, July 31, 2002; 78 FR 58480, Sept. 24, 2013] 

§384.217 Drug offenses. 

The State must disqualify from operating a CMV for 
life any person who is convicted, as defined in §383.5 of 

this subchapter, in any State or jurisdiction of a first 
offense of using a CMV (or, in the case of a CLP or CDL 
holder, a CMV or a non-CMV) in the commission of a 
felony described in item (9) of Table 1 to §383.51 of this 

subchapter. The State shall not apply the special rule in 
§384.216(b) to lifetime disqualifications imposed for 
controlled substance felonies as detailed in item (9) of 
Table 1 to §383.51 of this subchapter. 

[67 FR 49762, July 31, 2002; 76 FR 26895 May 9, 2011] 
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§384.218 Second serious traffic violation. 
The State must disqualify from operating a CMV for 

a period of not less than 60 days each person who, ina 
three-year period, is convicted, as defined in $383.5 of 
this subchapter, in any State(s)or jurisdiction(s), of two 
serious traffic violations as specified in Table 2 to $383. 
Bill. 

[67 FR 49762, July 31, 2002] 

§384.219 Third serious traffic violation. 
The State must disqualify from operating a CMV for 

a period of not less than 120 days each person who, in a 
three-year period, is convicted, as defined in §383.5 of 
this subchapter, in any State(s) or jurisdiction(s), of 
three serious traffic violations as specified in Table 2 to 
§383.51. This disqualification period must be in addition 
to any other previous period of disqualification. 

[67 FR 49762, July 31, 2002] 

§384.220 Problem Driver Pointer System 
information. 

Before issuing a CLP or CDL to any person, the State 
must, within the period of time specified in §384.232, 
perform the check of the Problem Driver Pointer System 
in accordance with §383.73(b)(3)(iii) of this subchapter, 

and, based on that information, promptly implement 
the disqualifications, licensing limitations, and/or pen- 
alties that are called for in any applicable section(s) of 
this subpart. 

[76 FR 26895 May 9, 2011] 

§384.221 Out-of-service regulations (intoxicating 
beverage). 

The State shall adopt, and enforce on operators of 
CMVs as defined in §§383.5 and 390.5 of this title, the 
provisions of §392.5 (a) and (c) of this title in accordance 

with the Motor Carrier Safety Assistance Program as 
contained in 49 CFR part 350 and applicable policy and 
guidelines. 

§384.222 Violation of out-of-service orders. 

The State must have and enforce laws and/or regula- 
tions applicable to drivers of CMVs and their employers, 
as defined in §383.5 of this subchapter, which meet the 
minimum requirements of §383.37(d), Table 4 to 383.51, 

and 383.53(b) of this subchapter. 

[67 FR 49762, July 31, 2002; 78 FR 58480, Sept. 24, 2013] 

§384.223 Railroad-highway grade crossing 

violation. 

The State must have and enforce laws and/or regula- 

tions applicable to CMV drivers and their employers, as 

defined in §383.5 of this subchapter, which meet the 

minimum requirements of §§383.37(e), Table 3 to 383. 

51, and 383.53(c) of this subchapter. 

[64 FR 48111, Sep 2, 1999; 67 FR 49762, July 31, 2002; 78 FR 

58480, Sept. 24, 2013] 

§384.225 

§384.224 Noncommercial motor vehicle 
violations. 

The State must have and enforce law sand/or regula- 
tions applicable to drivers of non-CMVs, as defined in 
§383.5 of this subchapter, which meet the minimum 
requirements of Tables 1 and 2 to $383.51 of this 

subchapter. 

[67 FR 49762, July 31, 2002] 

§384.225 CDLIS driver recordkeeping. 

The State must: 

(a) CLP or CDL holder. Post and maintain as part 
of the CDLIS driver record: 

(1) All convictions, disqualifications and other licens- 
ing actions for violations of any State or local law relat- 
ing to motor vehicle traffic control (other than parking, 
vehicle weight, or vehicle defect violations) committed 
in any type of vehicle. 

(2) The following medical certification status informa- 
tion: 

(i) Driver self-certification for the type of driving op- 

erations provided in accordance with §383.71(b)(1) of 
this chapter, and 

(i) Information from medical certification 
recordkeeping in accordance with §383.73(0) of this 
chapter. 

(b) A person required to have a CLP or CDL. 
Record and maintain as part of the CDLIS driver record 
all convictions, disqualifications and other licensing ac- 
tions for violations of any State or local law relating to 
motor vehicle traffic control (other than parking, vehicle 
weight, or vehicle defect violations) committed while the 
driver was operating a CMV. 

(c) Make CDLIS driver record information required 
by this section available to the users designated in 
paragraph (e) of this section, or to their authorized 
agent, within 10 days of: 

(1) Receiving the conviction or disqualification infor- 
mation from another State; or 

(2) The date of the conviction, if it occurred in the 

same State. 
(d) Retain on the CDLIS driver record record all 

convictions, disqualifications and other licensing ac- 
tions for violations for at least 3 years or longer as 
required under §384.231(d). 

(e) Only the following users or their authorized agents 
may receive the designated information: 

(1) States — All information on all CDLIS driver 
records. 

(2) Secretary of Transportation — All information 

on all CDLIS driver records. 
(3) Driver — All information on that driver’s CDLIS 

driver record obtained on the CDLIS Motor Vehicle 
Record from the State according to its procedures. 

(4) Motor Carrier or Prospective Motor Carrier 
— After notification to a driver, all information on that 

driver’s, or prospective driver’s, CDLIS driver record 
obtained on the CDLIS Motor Vehicle Record from the 
State according to its procedures. 

(f) The content of the report provided a user autho- 
rized by paragraph (e) of this section from the CDLIS 
driver record, or from a copy of this record maintained 
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§384.226 

for use by the National Law Enforcement Telecommu- 

nications System, must be comparable to the report that 

would be generated by a CDLIS State-to-State request 

for a CDLIS driver history, as defined in the “CDLIS 

State Procedures Manual” (incorporated by reference, 
see §384.107(b)), and must include the medical certifi- 
cation status information of the driver in paragraph 
(a)(2) of this section. This does not preclude authorized 

users from requesting a CDLIS driver status. 

[67 FR 49762, July 31, 2002; 73 FR 73125, Dec. 1, 2008; 76 FR 
26895 May 9, 2011; 78 FR 58480, Sept. 24, 2013] 

§384.226 Prohibition on masking convictions. 

The State must not mask, defer imposition of judg- 
ment, or allow an individual to enter into a diversion 
program that would prevent a CLP or CDL holder’s 
conviction for any violation, in any type of motor vehicle, 
of a State or local traffic control law (other than parking, 
vehicle weight, or vehicle defect violations) from appear- 
ing on the CDLIS driver record, whether the driver was 
convicted for an offense committed in the State where 
the driver is licensed or another State. 

[67 FR 49762, July 31, 2002; 73 FR 73126, Dec. 1, 2008; 76 FR 
26895 May 9, 2011] 

§384.227 Record of digital image or photograph. 

The State must: 
(a) Record the digital color image or photograph or 

black and white laser engraved photograph that is cap- 
tured as part of the application process and placed on 
the licensing document of every person who is issued a 
CDL, as required under §383.153. The digital color 
image or photograph or black and white laser engraved 
photograph must either be made part of the driver 
history or be linked to the driver history in a separate 
file. 

(b) Check the digital color image or photograph or 
black and white laser engraved photograph on record 
whenever the CDL applicant or holder appears in per- 
son to renew, upgrade, or transfer a CDL and when a 
duplicate CDL is issued. 

(c) Check the digital color image or photograph or 
black and white laser engraved photograph on record 
whenever the CLP applicant or holder appears in per- 
son to issue, renew or upgrade a CLP and when a 
duplicate CLP is issued. 

(d) If no digital color image or photograph or black and 
white laser engraved photograph exists on record, the 
State must check the photograph or image on the base- 
license presented with the CLP or CDL application. 

[76 FR 26895 May 9, 2011; 78 FR 17881, March, 25, 2013] 

§384.228 Examiner training and record checks. 

For all State and third party CDL test examiners, the 
State must meet the following 10 requirements: 

(a) Establish examiner training standards for initial 
and refresher training that provides CDL test examin- 
ers with a fundamental understanding of the objectives 
of the CDL testing program, and with all of the knowl- 
edge and skills necessary to serve as a CDL test exam- 
iner and assist jurisdictions in meeting the Federal CDL 
testing requirements. 

(b) Require all State knowledge and skills test exam- 

iners to successfully complete a formal CDL test exam- 

iner training course and examination before certifying 

them to administer CDL knowledge and skills tests. 

(c) The training course for CDL knowledge test exam- 

iners must cover at least the following three units of 

instruction: 
(1) Introduction to CDL Licensing System: 

(i) The Commercial Motor Vehicle Safety Act of 1986. 

(ii) Drivers covered by CDL program. 
(iii) CDL vehicle classification. 
(iv) CDL endorsements and restrictions. 
(2) Overview of the CDL tests: 
(i) CDL test, classifications, and endorsements. 
(ii) Different examinations. 
(iii) Representative vehicles. 
(iv) Validity and reliability. 
(v) Test maintenance. 
(3) Knowledge tests: 
(i) General knowledge tests. 
(ii) Specialized knowledge tests. 
(iii) Selecting the appropriate tests and test forms. 
(iv) Knowledge test administration. 
(d) The training course for CDL skills test examiners 

must cover at least the following five units of instruc- 

tion: 
(1) Introduction to CDL Licensing System: 
(i) The Commercial Motor Vehicle Safety Act of 1986. 
(ii) Drivers covered by CDL program. 
(iii) CDL vehicle classification. 
(iv) CDL endorsements and restrictions. 
(2) Overview of the CDL tests: 
(i) CDL test, classifications, and endorsements. 

(ii) Different examinations. 
(iii) Representative vehicles.” 
(iv) Validity and reliability. 
(v) Test maintenance. 
(3) Vehicle inspection test: 
(i) Test overview. 
(ii) Description of safety rules. 
(iii) Test scoring procedures. 
(iv) Scoring standards. 
(v) Calculating final score. 
(4) Basic control skills testing: 
(i) Setting up the basic control skills course. 
(ii) Description of safety rules. 
(iii) General scoring procedures. 
(iv) Administering the test. 
(v) Calculating the score. 
(5) Road test: 
(i) Setting up the road test. 
(ii) Required maneuvers. 

(iii) Administering the road test. 
(iv) Calculating the score. 
(e) Require all third party skills test examiners to 

successfully complete a formal CDL test examiner train- 
ing course and examination before certifying them to 
administer CDL skills tests. The training course must 
cover at least the five units of instruction in paragraph 
(d) of this section. 

(f) Require State and third party CDL test examiners 
to successfully complete a refresher training course and 
examination every four years to maintain their CDL 
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test examiner certification. The refresher training 
course must cover at least the following: 

(1) For CDL knowledge test examiners, the three 
units of training described in paragraph (c) of this 
section. 

(2) For CDL skills test examiners, the five units of 
training described in paragraph (d) of this section. 

(3) Any State specific material and information re- 
lated to administering CDL knowledge and skills tests. 

(4) Any new Federal CDL regulations, updates to 
administering the tests, and new safety related equip- 
ment on the vehicles. 

(g) Complete nationwide criminal background check 
of all skills test examiners prior to certifying them to 
administer CDL skills tests. 

(h)\(1) Complete nationwide criminal background 
check of all State and third party test examiners at the 
time of hiring. 

(2) Complete nationwide criminal background check 
of any State and third party current test examiner who 
has not had a nationwide criminal background check. 

(i) Maintain a record of the results of the criminal 
background check and CDL examiner test training and 
certification of all CDL test examiners. 

(j) Rescind the certification to administer CDL tests of 
all test examiners who: 

(1) Do not successfully complete the required re- 
fresher training every four years; or 

(2) Do not pass annual nationwide criminal back- 
ground checks. Criteria for not passing the criminal 
background check must include at least the following: 

(i) Any felony conviction within the last 10 years; or 
(1) Any conviction involving fraudulent activities. 
(k) The six units of training described in paragraphs 

(c) and (d) of this section may be supplemented with 
State-specific material and information related to ad- 
ministering CDL knowledge and skills tests. 

[76 FR 26895 May 9, 2011; 78 FR 17882, March 25, 2013] 

§384.229 Skills test examiner auditing and 
monitoring. 

To ensure the integrity of the CDL skills testing pro- 
gram, the State must: 

(a) At least once every 2 years, conduct unannounced, 

on-site inspections of third party testers’ and examiners’ 
records, including comparison of the CDL skills test 
results of applicants who are issued CDLs with the CDL 
scoring sheets that are maintained in the third party 

testers’ files; 
(b) At least once every two years, conduct covert and 

overt monitoring of examinations performed by State 

and third party CDL skills test examiners. For third 

party testers and examiners who were granted the 

training and skills testing exception under §383. 

75(a)(7), the covert and overt monitoring must be per- 

formed at least once every year; 

(c) Establish and maintain a database to track pass/ 

fail rates of applicants tested by each State and third 

party CDL skills test examiner, in order to focus covert 

and overt monitoring on examiners who have unusually 

high pass or failure rates; 

§384.231 

(d) Establish and maintain a database of all third 
party testers and examiners, which at a minimum 
tracks the dates and results of audits and monitoring 
actions by the State, the dates third party testers were 
certified by the State, and name and identification num- 
ber of each third party CDL skills test examiner; 

(e) Establish and maintain a database of all State 
CDL skills examiners, which at a minimum tracks the 
dates and results of monitoring action by the State, and 
the name and identification number of each State CDL 
skills examiner; and 

(f) Establish and maintain a database that tracks 
skills tests administered by each State and third party 
CDL skills test examiner’s name and identification 
number. 

[76 FR 26896 May 9, 2011; 78 FR 58481, Sept. 24, 2013] 

§384.230 [Reserved] 

§384.231 Satisfaction of State disqualification 
requirement. 

(a) Applicability. The provisions of §§384.203, 384. 
206(b), 384.210, 384.213, 384.215 through 384.219, 384. 
221 through 384.224, and 384.231 of this part apply to 
the State of licensure of the person affected by the 
provision. The provisions of §384.210 of this part also 
apply to any State to which a person makes application 
for a transfer CDL. 

(b) Required action— (1) CLP or CDL holders. A 
State must satisfy the requirement of this subpart that 
the State disqualify a person who holds a CLP or a CDL 
by, at a minimum, disqualifying the person’s CLP or 
CDL for the applicable period of disqualification. 

(2) A person required to have a CLP or CDL. A 
State must satisfy the requirement of this subpart that 
the State disqualify a person required to have a CLP or 
CDL who is convicted of an offense or offenses necessi- 
tating disqualification under §383.51 of this subchapter. 
At aminimum, the State must implement the limitation 
on licensing provisions of §384.210 and the timing and 
recordkeeping requirements of paragraphs (c) and (d) of 
this section so as to prevent such a person from legally 
obtaining a CLP or CDL from any State during the 
applicable disqualification period(s) specified in this 
subpart. 

(c) Required timing. The State must disqualify a 
driver as expeditiously as possible. 

(d) Recordkeeping requirements. The State must 
conform to the requirements of the CDLIS State Proce- 
dures Manual (incorporated by reference in $384. 

107(b)). These requirements include the maintenance of 
such driver records and driver identification data on the 
CDLIS as the FMCSA finds are necessary to the imple- 
mentation and enforcement of the disqualifications 
called for in §§384.215 through 384.219, and 384.221 

through 384.224 of this part. 

[67 FR 49762, July 31, 2002; 73 FR 73126, Dec. 1, 2008; 76 FR 
26896 May 9, 2011] 
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§384.232 

DOT Interpretations—§384.231 

*Question 1: When accepting an applicant transferring 
from another State whose record reveals a disqualifying con- 
viction for which the originating State did not take disquali- 
fying action, is the transferee State required to take the 
disqualifying action? 

Guidance: Yes. Sec. 384.206(a)(2) requires a State, includ- 
ing a transferee State, to check the applicant’s driving record 
for the past 10 years in every State where he/she was licensed. 
If adverse information is discovered, §384.206(b) requires a 
State, including a transferee State, to “promptly implement 
the disqualifications...that are called for in any applicable 
section(s) of this subpart.” Sec. 384.231(a) makes the require- 
ments of §384.206(b) applicable to the “State of licensure” — 
which includes a transferee State under §384.206(a)(2) — and 
§384.231(b) then requires disqualifying action against a CDL 
holder who has been convicted of a disqualifying offense, but 
has not yet served the disqualification. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§384.232 Required timing of record checks. 

The State shall perform the record checks prescribed 
in §§384.205, 384.206, and 384.220, no earlier than 10 

days prior to issuance for licenses issued before October 
1, 1995. For licenses issued after September 30, 1995, 
the State shall perform the record checks no earlier 
than 24 hours prior to issuance if the license is issued to 
a driver who does not currently possess a valid CDL 
from the same State and no earlier than 10 days prior to 
issuance for all other drivers. 

§384.233 Background records checks. 

(a) The State shall comply with Transportation Secu- 
rity Administration requirements concerning back- 
ground records checks for drivers seeking to obtain, 
renew, transfer or upgrade a hazardous materials en- 
dorsement in 49 CFR Part 1572, to the extent those 
provisions impose requirements on the State. 

(b) The State shall comply with each requirement of 
49 CFR 383.141. 

[68 FR 23850, May 5, 2003] 

§384.234 Driver medical certification 
recordkeeping. 

The State must meet the medical certification 
recordkeeping requirements of §383.73(b)(5) and (o) of 
this chapter. 

[73 FR 73126, Dec. 1, 2008; 77 FR 26989, May 8, 2012] 

Subpart C—Procedures for 
Determining State Compliance 

§384.301 Substantial compliance—general 
requirements. 

(a) To be in substantial compliance with 49 U.S.C. 
31311(a), a State must meet each and every standard of 
subpart B of this part by means of the demonstrable 
combined effect of its statutes, regulations, administra- 
tive procedures and practices, organizational struc- 

tures, internal control mechanisms, resource 

assignments(facilities, equipment, and personnel), and 

enforcement practices. 

(b)(1) A State must come into substantial compliance 

with the requirements of subpart B of this part in effect 

as of September 30, 2002 as soon as practical, but, 

unless otherwise specifically provided in this part, not 

later than September 30, 2005. 

(2) Exception. A State must come into substantial 

compliance with 49 CFR 383.123 not later than Septem- 

ber 30, 2006. 
(c) A State must come into substantial compliance 

with the requirements of subpart B of this part in effect 
as of September 4, 2007 as soon as practical but, unless 
otherwise specifically provided in this part, not later 

than September 4, 2010. 
(d) A State must come into substantial compliance 

with the requirements of subpart B of this part in effect 
as of January 30, 2009, as soon as practical, but not 

later than January 30, 2012. 
(e) A State must come into substantial compliance 

with the requirements of subpart B of this part in effect 
as of October 27, 2010 as soon as practical, but not later 

than October 28, 2013. 
(f) A State must come into substantial compliance 

with the requirements of subpart B of this part in effect 
as of July 8, 2011 and April 24, 2013 as soon as practical 

but, unless otherwise specifically provided in this part, 
not later than July 8, 2015. 

(g) A State must come into substantial compliance 
with the requirements of subpart B of this part, which 
is effective as of December 5, 2011, as soon as practi- 

cable, but not later than January 30, 2012. 

(h) A State must come into substantial compliance 
with the requirements of subpart B of this part in effect 
as of January 3, 2012) as soon as practical, but not later 
than January 3, 2015. 

[62 FR 37152, July 11, 1997; 67 FR 49755, July 31, 2002; 70 FR 
56593, Sep. 28, 2005; 72 FR 36788, July 5, 2007; 73 FR 73126, 
Dec. 1, 2008; 75 FR 59135, Sept. 27, 2010; 76 FR 26896, May 9, 
2011; 76 FR 39019, July 5, 2011; 76 FR 68332, Nov. 4, 2011; 76 
FR 75486, Dec. 2, 2011; 78 FR 17882, March 25, 2013] 

§384.303 [Removed and Reserved] 

§384.305 State certifications for Federal fiscal 
years after FY 1994. 

(a) Certification requirement. Prior to January 1 
of each Federal fiscal year after FY 1994, each State 
shall review its compliance with this part and certify to 
the Federal Motor Carrier Safety Administrator as pre- 
scribed in paragraph (b) of this section. The certification 
shall be submitted as a signed original and four copies 
to the Division Administrator/State Director or Officer- 
in-Charge, Federal Motor Carrier Safety Administra- 
tion, located in that State. 

(b) Certification content. The certification shall 
consist of a statement signed by the Governor of the 
State, or by an official designated by the Governor, and 
reading as follows: 

I (name of certifying official), (position title), of the 
State (Commonwealth) of , do hereby certify 
that the State (Commonwealth) has continuously been 
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in substantial compliance with all requirements of 49 
U.S.C. 31311(a), as defined in 49 CFR 384.301, since 
[the first day of the current Federal fiscal year], and 
contemplates no changes in statutes, regulations, or 
administrative procedures, or in the enforcement 
thereof, which would affect such substantial compliance 
through [the last date of the current Federal fiscal year]. 

(Approved by the Office of Management and Budget 
under control number 2125-0542) 

[78 FR 58481, Sept. 24, 2013] 

§384.307 FMCSA program reviews of State 
compliance. 

(a) FMCSA Program Reviews. Each State’s CDL 
program will be subject to review to determine whether 
or not the State meets the general requirement for 
substantial compliance in §384.301. The State must 

cooperate with the review and provide any information 
requested by the FMCSA. 

(b) Preliminary FMCSA determination and 
State response. If, after review, a preliminary deter- 
mination is made either that the State has not submit- 
ted the required annual self-certification or that the 
State does not meet one or more of the minimum stan- 
dards for substantial compliance under subpart B of 
this part, the State will be informed accordingly. 

(c) Reply. The State will have up to 30 calendar days 
to respond to the preliminary determination. The 
State’s reply must explain what corrective action it 
either has implemented or intends to implement to 
correct the deficiencies cited in the notice or, alterna- 
tively, why the FMCSA preliminary determination is 
incorrect. The State must provide documentation of 
corrective action as required by the agency. Corrective 
action must be adequate to correct the deficiencies noted 
in the program review and be implemented on a sched- 
ule mutually agreed upon by the agency and the State. 
Upon request by the State, an informal conference will 
be provided during this time. 

(d) Final FMCSA determination. If, after review- 
ing a timely response by the State to the preliminary 
determination, a final determination is made that the 

State is not in compliance with the affected standard, 
the State will be notified of the final determination. In 
making its final determination, the FMCSA will take 
into consideration the corrective action either imple- 
mented or planned to be implemented in accordance 
with the mutually agreed upon schedule. 

(e) State’s right to judicial review. Any State ag- 

grieved by an adverse decision under this section may 

seek judicial review under 5 U.S.C. Chapter 7. 

[66 FR 49872, Oct. 1, 2001; 67 FR 49763, July 31, 2002] 

§384.309 Results of compliance determination. 

(a) A State shall be determined not substantially in 

compliance with 49 U.S.C. 31311(a) for any fiscal year in 

which it: 

(1) Fails to submit the certification as prescribed in 

this subpart; or 

(2) Does not meet one or more of the standards of 

subpart B of this part, as established in a final deter- 

mination by the FMCSA under §384.307(d). 

§384.405 

(b) A State shall be in substantial compliance with 49 
U.S.C. 31311(a) for any fiscal year in which neither of 
the eventualities in paragraph (a) of this section occurs. 

[78 FR 58481, Sept. 24, 2013] 

Subpart D—Consequences of State 
Noncompliance 

§384.401 Withholding of funds based on 
noncompliance. 

(a) Following the first year of noncompliance. An 
amount up to 5 percent of the Federal-aid highway 
funds required to be apportioned to any State under 
each of sections 104(b)(1), (b)(3), and (b)(4) of title 23 
U.S.C. shall be withheld from a State on the first day of 
the fiscal year following such State’s first year of non- 
compliance under this part. 

(b) Following second and subsequent year(s) of 
noncompliance. An amount up to 10 percent of the 
Federal-aid highway funds required to be apportioned 
to any State under each of sections 104(b)(1), (b)(3), and 

(b)(4) of title 23 U.S.C. shall be withheld from a State on 
the first day of the fiscal year following such State’s 
second or subsequent year(s) of noncompliance under 
this part. 

[67 FR 49763, July 31, 2002; 72 FR 36788, July 5, 2007] 

§384.403 Availability of funds withheld for 
noncompliance. 

(a) Federal-aid highway funds withheld from a State 
under §384.401(a) or (b) shall not thereafter be avail- 
able for apportionment to the State. 

(b) MCSAP funds withheld from a State under §384. 
401(a)(2) or (b)(2) remain available until June 30 of the 
fiscal year in which they were withheld. If before June 
30 the State submits a document signed by the Gover- 
nor or his or her delegate certifying, and the FMCSA 
determines, that the State is now in substantial com- 

pliance with the standards of subpart B of this part, the 
withheld funds shall be restored to the State. After June 
30, unrestored funds shall lapse and be allocated in 
accordance with §350.313 of this subchapter to all 
States currently in substantial compliance with subpart 
B of this part. 

[67 FR 49768, July 31, 2002; 78 FR 58481, Sept. 24, 2013] 

§384.405 Decertification of State CDL program. 

(a) Prohibition on CLP or CDL transactions. The 
Administrator may prohibit a State found to be in sub- 
stantial noncompliance from performing any of the fol- 
lowing CLP or CDL transactions: 

(1) Initial issuance. 
(2) Renewal. 
(3) Transfer. 
(4) Upgrade. 
(b) Conditions considered in making decertifi- 

cation determination. The Administrator will con- 
sider, but is not limited to, the following five conditions 
in determining whether the CDL program of a State in 
substantial noncompliance should be decertified: 
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§384.407 

(1) The State computer system does not check the 
Commercial Driver’s License Information System 
(CDLIS) and/or national Driver Registry problem 
Driver Pointer System (PDPS) as required by §383.73 of 
this subchapter when issuing, renewing or upgrading a 
CLP or issuing, renewing, upgrading or transferring a 
CDL. 

(2) The State does not disqualify drivers convicted of 
disqualifying offenses in commercial motor vehicles. 

(3) The State does not transmit convictions for out-of- 
State drivers to the State where the driver is licensed. 

(4) The State does not properly administer knowledge 
and/or skills tests to CLP or CDL applicants or drivers. 

(5) The State fails to submit a corrective action plan 
for a substantial compliance deficiency or fails to imple- 
ment a corrective action plan within the agreed time 
frame. 

(c) Standard for considering deficiencies. The 
deficiencies described in paragraph (b) of this section 
must affect a substantial number of either CLP and 
CDL applicants or drivers. 

(d) Decertification: Preliminary determination. 
If the Administrator finds that a State is in substantial 
noncompliance with subpart B of this part, as indicated 
by the factors specified in paragraph (b) of this section, 
among other things, the FMCSA will inform the State 
that it has made a preliminary determination of non- 
compliance and that the State’s CDL program may 
therefore be decertified. Any response from the State, 
including factual or legal arguments or a plan to correct 
the noncompliance, must be submitted within 30 calen- 
dar days after receipt of the preliminary determination. 

(e) Decertification: Final determination. If, after 
considering all material submitted by the State in re- 
sponse to the FMCSA preliminary determination, the 
Administrator decides that substantial noncompliance 
exists, which warrants decertification of the CDL pro- 
gram, he/she will issue a decertification order prohibit- 
ing the State from issuing CLPs and CDLs until such 
time as the Administrator determines that the condi- 
tion(s) causing the decertification has (have) been 
corrected. 

(f) Recertification of a State. The Governor of the 
decertified State or his/her designated representative 
must submit a certification and documentation that the 
condition causing the decertification has been corrected. 
If the FMCSA determines that the condition causing the 
decertification has been satisfactorily corrected, the Ad- 
ministrator will issue a recertification order, including 
any conditions that must be met in order to begin 
issuing CLPs and CDLs in the State. 

(g) State’s right to judicial review. Any State ag- 
grieved by an adverse decision under this section may 
seek judicial review under 5 U.S.C. Chapter 7. 

(h) Validity of previously issued CLPs or CDLs. A 
CLP or CDL issued by a State prior to the date the State 
is prohibited from issuing CLPs or CDLs in accordance 
with provisions of paragraph (a) of this section, will 
remain valid until its stated expiration date. 
[67 FR 49763-49764, July 31, 2002; 76 FR 26896 May 9, 2011: 78 
FR 17882, March 25, 2013] Lscpiearan 

§384.407 Emergency CDL grants. 

The FMCSA may provide grants of up to $1,000,000 

per State from funds made available under 49 U.S.C. 

31107(a), to assist States whose CDL programs may fail 

to meet the compliance requirements of subpart B of 

this part, but which are determined by the FMCSA to be 

making a good faith effort to comply with these 

requirements. 

[67 FR 49764, July 31, 2002] 

§384.409 Notification of noncompliance. 

If FMCSA determines that a State is not in substan- 
tial compliance with §384.209, or if FMCSA issues a 

decertification order prohibiting a State from issuing 
commercial driver’s licenses, FMCSA will notify com- 
mercial learner’s permit and commercial driver’s license 
holders of these actions by publication of a Federal 
Register notice. The notification will advise commercial 
learner’s permit and commercial driver’s license holders 
that they must comply with the self-reporting require- 
ments of §383.31(a) with respect to convictions obtained 
in that State until such time that FMCSA determines 
the State to be in substantial compliance. 

[78 FR 24688, April 26, 2013] 
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PART 385 —SAFETY FITNESS PRO- 

Sec. 

385.1 

385.3 
385.4 
385.5 
385.7 

385.9 
385.11 
385.13 

385.14 

385.15 
385.17 

385.19 

CEDURES 

Subpart A—General 

Purpose and scope. 

Definitions and acronyms 

Matter incorporated by reference 
Safety fitness standard. 
Factors to be considered in determining a safety 
rating. 

Determination of a safety rating. 

Notification of safety fitness determination. 
Unsatisfactory rated motor carriers; prohibition on 
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$385.1 

385.717 Applicability of safety fitness and enforcement 
procedures. 

Subpart J—[Reserved] 

Appendix A to Part 385—Explanation of Safety Audit Evaluation 
Criteria 

Appendix B to Part 385—Explanation of Safety Rating Process 

Authority: 49 U.S.C. 113, 504, 521(b), 5105(e), 5109, 13901- 
13905, 31133, 31135, 31136, 31137(a), 31144, 31148, and 
31502: Sec. 113(a), Pub. L. 103-311; Sec. 408, Pub. L. 104-88; 
Sec. 350 of Pub. L. 107-87; and 49 CFR 1.87. 

Subpart A—General 

§385.1 Purpose and scope. 

(a) This part establishes the FMCSA’s procedures to 
determine the safety fitness of motor carriers, to assign 
safety ratings, to direct motor carriers to take remedial 
action when required, and to prohibit motor carriers 
receiving a safety rating of “unsatisfactory” from oper- 
ating a CMV. 

(b) This part establishes the safety assurance pro- 
gram for a new entrant motor carrier initially seeking to 
register with FMCSA to conduct interstate operations. 
It also describes the consequences that will occur if the 
new entrant fails to maintain adequate basic safety 
management controls. 

(c) This part establishes the safety permit program for 
a motor carrier to transport the types and quantities of 
hazardous materials listed in §385.403. 

(d) The provisions of this part apply to all motor 
carriers subject to the requirements of this subchapter, 
except non-business private motor carriers of 
passengers. 

(e) Subpart F of this part establishes procedures to 
perform a roadability review of intermodal equipment 
providers to determine their compliance with the appli- 
cable Federal Motor Carrier Safety Regulations 
(FMCSRs). 

[56 FR 40805, Aug. 16, 1991; 65 FR 50934, Aug. 22, 2000; 67 FR 
31983, May 13, 2002; 69 FR 39367, June 30, 2004; 73 FR 76818, 
Dec. | 7, 2008; 75 FR 17240, April 5, 2010; 77 FR 28450, May 14, 
2012 

§385.3 Definitions and acronyms. 

Applicable safety regulations or requirements 
means 49 CFR chapter III, subchapter B—Federal Mo- 
tor Carrier Safety Regulations or, if the carrier is an 
intrastate motor carrier subject to the hazardous mate- 
rials safety permit requirements in subpart E of this 
part, the equivalent State standards; and 49 CFR chap- 
ter I, subchapter C—Hazardous Materials Regulations. 
CMV means a commercial motor vehicle as defined in 

§390.5 of this subchapter. 
Commercial motor vehicle shall have the same 

meaning as described in §390.5 of this subchapter, ex- 
cept that this definition will also apply to intrastate 
motor vehicles subject to the hazardous materials safety 
permit requirements of subpart E of this part. 
FMCSA means the Federal Motor Carrier Safety 

Administration. 

FMCSRs mean Federal Motor Carrier Safety Regu- 
lations (49 CFR parts 350-399). 

HMRs means the Hazardous Materials Regulations 

(49 CFR parts 100-178). 

Motor carrier operations in commerce means 

commercial motor vehicle transportation operations 

either— 
(1) In interstate commerce, or 

(2) Affecting interstate commerce. 
New entrant is a motor carrier not domiciled in 

Mexico that applies for a United States Department of 

Transportation (DOT) identification number in order to 

initiate operations in interstate commerce. 

New entrant registration is the registration (US 

DOT number) granted a new entrant before it can begin 

interstate operations in an 18-month monitoring period. 
A safety audit must be performed on a new entrant’s 
operations within 12 months after receipt of its US DOT 
number for motor carriers of property and 120 days for 
motor carriers of passengers, and it must be found to 
have adequate basic safety management controls to 
continue operating in interstate commerce at the end of 

the 18-month period. 
PHMSAmeans Pipeline and Hazardous Materials 

Safety Administration 
Preventable accident on the part of a motor carrier 

means an accident (1) that involved a commercial motor 
vehicle, and (2) that could have been averted but for an 

act, or failure to act, by the motor carrier or the driver. 

Reviews. For the purposes of this part: 

(1) Compliance review means an on-site examina- 
tion of motor carrier operations, such as drivers’ hours of 

service, maintenance and inspection, driver qualifica- 

tion, commercial drivers license requirements, financial 
responsibility, accidents, hazardous materials, and 
other safety and transportation records to determine 
whether a motor carrier méets the safety fitness 
standard. A compliance review may be conducted in 
response to a request to change a safety rating, to 

investigate potential violations of safety regulations by 
motor carriers, or to investigate complaints, or other 
evidence of safety violations. The compliance review 
may result in the initiation of an enforcement action. 

(2) Safety Audit means an examination of a motor 
carrier’s operations to provide educational and technical 
assistance on safety and the operational requirements 
of the FMCSRs and applicable HMRs and to gather 
critical safety data needed to make an assessment of the 
carrier’s safety performance and basic safety manage- 
ment controls. Safety audits do not result in safety 
ratings. 

(3) Safety management controls means the sys- 
tems, policies programs, practices, and procedures used 
by a motor carrier to ensure compliance with applicable 
safety and hazardous materials regulations, which en- 
sure the safe movement of products and passengers 
through the transportation system, and to reduce the 
risk of highway accidents and hazardous materials in- 
cidents resulting in fatalities, injuries, and property 
damage. 

(4) Roadability review means an onsite 
examination of the intermodal equipment provider’s 
compliance with the applicable FMCSRs. 
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Safety ratings. 
(1) Satisfactory safety rating means that a motor 

carrier has in place and functioning adequate safety 
management controls to meet the safety fitness stan- 
dard prescribed in §385.5. Safety management controls 
are adequate if they are appropriate for the size and 
type of operation of the particular motor carrier. 

(2) Conditional safety rating means a motor car- 
rier does not have adequate safety management con- 
trols in place to ensure compliance with the safety 
fitness standard that could result in occurrences listed 
in §385.5(a) through (k). 

(3) Unsatisfactory safety rating means a motor 
carrier does not have adequate safety management con- 
trols in place to ensure compliance with the safety 
fitness standard which has resulted in occurrences 
listed in §385.5(a) through (k). 

(4) Unrated carrier means that a safety rating has 
not been assigned to the motor carrier by the FMCSA. 

[53 FR 50968, Dec. 19, 1988, as amended at 56 FR 40805, Aug. 
16, 1991; 62 FR 60042, Nov. 6, 1997; 67 FR 12779, Mar. 19, 2002; 
69 FR 39367, June 30, 2004; 72 FR 36788, July 5, 2007; 73 FR 
76818, Dec. 17, 2008; 75 FR 17240, April 5, 2010; 77 FR 28450, 
May 14, 2012; 78 FR 58481, Sept. 24, 2013: 78 FR 60232, Oct. 
1, 2013] 

$385.4 Matter incorporated by reference. 

(a) Incorporation by reference. Certain material is 
incorporated by reference into this part with the ap- 
proval of the Director of the Federal Register under 5 
U.S.C. 552(a) and 1 CFR part 51. To enforce any edition 
other than that specified in this section, FMCSA must 
publish notice of change in the Federal Register and the 
material must be available to the public. All approved 
material is available for inspection at Federal Motor 
Carrier Safety Administration, Office of Enforcement 
and Compliance (MC-EC), 1200 New Jersey Ave. SE., 
Washington, DC 20590-0001; Attention: Chief, Compli- 
ance Division at 202-366-1812, and is available from the 

sources listed below. It is also available for inspection at 
the National Archives and Records Administration 
(NARA). For information on the availability of this ma- 
terial at NARA, call 202-741-6030 or go to http://www. 
archives.gou/federal_register/ 
code_of_federal_regulations/ibr_locations.html. 

(b) Commercial Vehicle Safety Alliance, 6303 Ivy 
Lane, Suite 310, Greenbelt, Maryland 20770-6319. 

Phone number (301) 830-6143. 
(1) “North American Standard Out-of-Service Criteria 

and Level VI Inspection Procedures and Out-of-Service 

Criteria for Commercial Highway Vehicles Transporting 

Transuranics and Highway Route Controlled Quanti- 

ties of Radioactive Materials as defined in 49 CFR Part 

173.403,” April 1, 2013; incorporation by reference ap- 

proved for §385.415(b). 
(2) [Reserved] 

[69 FR 39367, June 30, 2004; 72 FR 55700, Oct. 1, 2007; 77 FR 

59825, Oct. 1, 2012; 78 FR 56620, Sept. 13, 2013; 78 FR 58481, 

Sept. 24, 2013] 

§385.5 Safety fitness standard. 

The satisfactory safety rating is based on the degree 

of compliance with the safety fitness standard for motor 

carriers. For intrastate motor carriers subject to the 

§385.7 

hazardous materials safety permit requirements of sub- 
part E of this part, the motor carrier must meet the 
equivalent State requirements. To meet the safety fit- 
ness standard, the motor carrier must demonstrate it 

has adequate safety management controls in place, 
which function effectively to ensure acceptable compli- 
ance with applicable safety requirements to reduce the 
risk associated with: 

(a) Commercial driver’s license standard violations 
(part 383 of this chapter), 

(b) Inadequate levels of financial responsibility (part 
387 of this chapter), 

(c) The use of unqualified drivers (part 391 of this 
chapter), 

(d) Improper use and driving of motor vehicles (part 
392 of this chapter), 

(e) Unsafe vehicles operating on the highways (part 
393 of this chapter), 

(f) Failure to maintain accident registers and copies of 
accident reports (part 390 of this chapter), 

(g) The use of fatigued drivers (part 395 of this chap- 
ter), 

(h) Inadequate inspection, repair, and maintenance of 
vehicles (part 396 of this chapter), 

(i) Transportation of hazardous materials, driving 
and parking rule violations (part 397 of this chapter), 

(j) Violation of hazardous materials regulations (parts 
170-177 of this title), and 

(k) Motor vehicle accidents and hazardous materials 
incidents. 

(53 FR 50968, Dec. 19, 1988, as amended at 58 FR 33776, June 
21, 1993; 69 FR 39367, June 30, 2004; 75 FR 17241, April 5, 
2010; 77 FR 28450, May 14, 2012; 77 FR 28454, May 14, 2012] 

§385.7 Factors to be considered in determining a 
safety rating. 

The factors to be considered in determining the safety 
fitness and assigning a safety rating include informa- 
tion from safety reviews, compliance reviews and any 
other data. The factors may include all or some of the 
following: 

(a) Adequacy of safety management controls. The ad- 
equacy of controls may be questioned if their degree of 
formalization, automation, etc., is found to be substan- 

tially below the norm for similar carriers. Violations, 
accidents or incidents substantially above the norm for 
similar carriers will be strong evidence that manage- 
ment controls are either inadequate or not functioning 

properly. 
(b) Frequency and severity of regulatory violations. 
(c) Frequency and severity of driver/vehicle regula- 

tory violations identified during roadside inspections of 
motor carrier operations in commerce and, if the motor 
carrier operates in the United States, of operations in 

Canada and Mexico. 
(d) Number and frequency of out-of-service driver/ 

vehicle violations of motor carrier operations in com- 
merce and, if the motor carrier operates in the United 
States, of operations in Canada and Mexico. 

(e) Increase or decrease in similar types of regulatory 
violations discovered during safety or compliance 

reviews. 
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§385.9 

(f) For motor carrier operations in commerce and (if 

the motor carrier operates in the United States) in 

Canada and Mexico: Frequency of accidents; hazardous 

materials incidents; accident rate per million miles; 

indicators of preventable accidents; and whether such 

accidents, hazardous materials incidents, and prevent- 

able accident indicators have increased or declined over 

time. 
(g) Number and severity of violations of CMV and 

motor carrier safety rules, regulations, standards, and 
orders that are both issued by a State, Canada, or 
Mexico and compatible with Federal rules, regulations, 

standards, and orders. 

[53 FR 50968, Dec. 19, 1988, as amended at 58 FR 33776, June 
21, 1993; 72 FR 36788, July 5, 2007] 

§385.9 Determination of a safety rating. 

(a) Following a compliance review of a motor carrier 
operation, the FMCSA, using the factors prescribed in 
§385.7 as computed under the Safety Fitness Rating 
Methodology set forth in appendix B of this part, shall 
determine whether the present operations of the motor 
carrier are consistent with the safety fitness standard 
set forth in §385.5, and assign a safety rating 
accordingly. 

(b) Unless otherwise specifically provided in this part, 
a safety rating will be issued to a motor carrier within 
30 days following the completion of a compliance review. 

[62 FR 60042, Nov. 16, 1997; 75 FR 17241, April 5, 2010; 77 FR 
28450, May 14, 2012] 

§385.11 Notification of safety fitness determina- 
tion. 

(a) The FMCSA will provide a motor carrier written 
notice of any safety rating resulting from a compliance 
review as soon as practicable, but not later than 30 days 
after the review. The notice will take the form of a letter 
issued from the FMCSA’s headquarters office and will 
include a list of FMCSR and HMR compliance deficien- 
cies which the motor carrier must correct. 

(b) If the safety rating is “satisfactory” or improves a 
previous “unsatisfactory” safety rating, it is final and 
becomes effective on the date of the notice. 

(c) In all other cases, a notice of a proposed safety 
rating will be issued. It becomes the final safety rating 
after the following time periods: 

(1) For motor carriers transporting hazardous mate- 
rials in quantities requiring placarding or transporting 
passengers by CMV—45 days after the date of the 
notice. 

(2) For all other motor carriers operating CMVs—60 
days after the date of the notice. 

(d) A proposed safety rating of “unsatisfactory” is a 
notice to the motor carrier that the FMCSA has made a 
preliminary determination that the motor carrier is 
“unfit” to continue operating in interstate commerce, 
and that the prohibitions in §385.13 will be imposed 
after 45 or 60 days if necessary safety improvements are 
not made. 

(e) A motor carrier may request the FMCSA to per- 
form an administrative review of a proposed or final 
safety rating. The process and the time limits are de- 
scribed in §385.15. 

(f) A motor carrier may request a change toa proposed 

or final safety rating based upon its corrective actions. 

The process and the time limits are described in $385. 

Ws 

[56 FR 40806, Aug. 16, 1991; 62 FR 60042, Nov. 6, 1997; 65 FR 

50934, Aug. 22, 2000; 75 FR 17241, April 5, 2010; 77 FR 28450, 

May 14, 2012] 

§385.13 Unsatisfactory rated motor carriers; 

prohibition on transportation; ineligibility for 

Federal contracts. 

(a) Generally, a motor carrier rated “unsatisfactory” is 

prohibited from operating a CMV. Information on motor 

carriers, including their most current safety rating, is 

available from the FMCSA on the Internet at http:// 
www.safersys.org, or by telephone at (800) 832-5660. 

(1) Motor carriers transporting hazardous materials 
in quantities requiring placarding, and motor carriers 
transporting passengers in a CMV, are prohibited from 
operating a CMV in motor carrier operations in com- 
merce beginning on the 46th day after the date of the 
FMCSA notice of proposed “unsatisfactory” rating. 

(2) All other motor carriers rated as a result of reviews 
completed on or after November 20, 2000, are prohibited 
from operating a CMV in motor carrier operations in 
commerce beginning on the 61st day after the date of 
the FMCSA notice of proposed “unsatisfactory” rating. If 
FMCSA determines that the motor carrier is making a 
good-faith effort to improve its safety fitness, FMCSA 
may allow the motor carrier to operate for up to 60 
additional days. 

(b) A Federal agency must not use a motor carrier that 
holds an “unsatisfactory” rating to transport passengers 
in a CMV or to transport hazardous materials in quan- 
tities requiring placarding. ~ 

(c) A Federal agency must not use a motor carrier for 

other CMV transportation if that carrier holds an “un- 
satisfactory” rating which became effective on or after 
January 22, 2001. 

(d) Penalties (1) Ifa proposed “unsatisfactory” safety 
rating becomes final, FMCSA will issue an order placing 
out of service the motor carrier’s operations in 
commerce. The out-of-service order shall apply both to 
the motor carrier’s operations in interstate commerce 
and to its operations affecting interstate commerce. 

(2) If a motor carrier’s intrastate operations are de- 
clared out of service by a State, FMCSA must issue an 
order placing out of service the carrier’s operations in 
interstate commerce. The following conditions apply: 

(i) The State that issued the intrastate out-of-service 
order participates in the Motor Carrier Safety Assis- 
tance Program and uses the FMCSA safety rating meth- 
odology provided in this part; and 

(i) The motor carrier has its principal place of busi- 
ness in the State that issued the out-of-service order. 

(iii) The order prohibiting the motor carrier from 
operating a CMV in interstate commerce shall remain 
in effect until the State determines that the carrier is fit. 

(3) Any motor carrier that operates CMVs in violation 
of this section is subject to the penalty provisions of 49 
U.S.C. 521(b) and Appendix B to part 386 of the 
FMCSRs. 
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(e) Revocation of operating authority. If a pro- 
posed “unsatisfactory” safety rating or a proposed de- 
termination of unfitness becomes final, FMCSA will, 
following notice, issue an order revoking the operating 
authority of the owner or operator. For purposes of this 
section, the term “operating authority” means the reg- 
istration required under 49 U.S.C. 13902 and §392.9a of 
this subchapter. Any motor carrier that operates CMVs 
after revocation of its operating authority will be subject 
to the penalty provisions listed in 49 U.S.C. 14901. 
[56 FR 40806, Aug. 16, 1991; 62 FR 60042-60043, Nov. 6, 1997; 
65 FR 50934, Aug. 22, 2000; 72 FR 36789, July 5, 2007; 72 FR 
55700, Oct. 1, 2007; 75 FR 17241, April 5, 2010; 77 FR 28450, 
May 14, 2012; 77 FR 28454, May 14, 2012] 

§385.14 Motor carriers, brokers, and freight 
forwarders delinquent in paying civil 
penalties: prohibition on transportation. 

(a) A CMV owner or operator that has failed to pay 
civil penalties imposed by the FMCSA, or has failed to 
abide by a payment plan, may be prohibited from oper- 
ating CMVs in interstate commerce under 49 CFR 386. 
83. 

(b) A broker, freight forwarder, or for-hire motor car- 
rier that has failed to pay civil penalties imposed by the 
FMCSA, or has failed to abide by a payment plan, may 
be prohibited from operating in interstate commerce, 
and its registration may be suspended under the provi- 
sions of 49 CFR 386.84. 

[65 FR 78427 Dec. 15, 2000] 

§385.15 Administrative review. 

(a) A motor carrier may request FMCSA to conduct an 
administrative review if it believes FMCSA has commit- 
ted an error in assigning its proposed or final safety 
rating in accordance with §385.11. 

(b) The motor carrier’s request must explain the error 
it believes the FMCSA committed in issuing the safety 
rating. The motor carrier must include a list of all 
factual and procedural issues in dispute, and any infor- 
mation or documents that support its argument. 

(c) The motor carrier must submit its request in writ- 
ing to the Chief Safety Officer, Federal Motor Carrier 

Safety Administration, 1200 New Jersey Ave., SE., 

Washington, DC 20590-0001. 
(1) If a motor carrier has received a notice of a pro- 

posed “unsatisfactory” safety rating, it should submit its 
request within 15 days from the date of the notice. This 
time frame will allow the FMCSA to issue a written 
decision before the prohibitions outlined in §385.13 

(a)(1) and (2) take effect. Failure to petition within this 

15-day period may prevent the FMCSA from issuing a 

final decision before such prohibitions take effect. 
(2) A motor carrier must make a request for an ad- 

ministrative review within 90 days of the date of the 

proposed safety rating issued under §385.11 (c) or a final 

safety rating issued under §385.11 (b), or within 90 days 

after denial of a request for a change in rating under 

§385.17(i). ' 

(d) The FMCSA may ask the motor carrier to submit 

additional data and attend a conference to discuss the 

safety rating. If the motor carrier does not provide the 

$385.17 

information requested, or does not attend the confer- 
ence, the FMCSA may dismiss its request for review. 

(e) The FMCSA will notify the motor carrier in writing 
of its decision following the administrative review. The 
FMCSA will complete its review: 

(1) Within 30 days after receiving a request from a 
hazardous materials or passenger motor carrier that 
has received a proposed or final “unsatisfactory” safety 
rating. 

(2) Within 45 days after receiving a request from any 
other motor carrier that has received a proposed or final 
“unsatisfactory” safety rating. 

(f) The decision constitutes final agency action. 
(g) Any motor carrier may request a rating change 

under the provisions of §385.17. 

[56 FR 40806, Aug. 16, 1991; 62 FR 60048, Nov. 6, 1997; 65 FR 
50935, Aug. 22, 2000; 72 FR 55701, Oct. 1, 2007; 75 FR 17241, 
April 5, 2010; 77 FR 28450, May 14, 2012; 77 FR 28454, May 14, 
2012] 

§385.17 Change to safety rating based upon 
corrective actions. 

(a) A motor carrier that has taken action to correct the 
deficiencies that resulted in a proposed or final rating of 
“conditional” or “unsatisfactory” may request a rating 
change at any time. 

(b) A motor carrier must make this request in writing 
to the FMCSA Service Center for the geographic area 
where the carrier maintains its principal place of 
business. The addresses and geographical boundaries of 
the Service Centers are listed in §390.27 of this chapter. 

(c) The motor carrier must base its request upon 
evidence that it has taken corrective actions and that its 
operations currently meet the safety standard and fac- 
tors specified in §$385.5 and 385.7. The request must 

include a written description of corrective actions taken, 
and other documentation the carrier wishes the FMCSA 
to consider. 

(d) The FMCSA will make a final determination on 
the request for change based upon the documentation 
the motor carrier submits, and any additional relevant 
information. 

(e) The FMCSA will perform reviews of requests made 
by motor carriers with a proposed or final “unsatisfac- 
tory” safety rating in the following time periods after the 
motor carrier’s request: 

(1) Within 30 days for motor carriers transporting 
passengers in CMVs or placardable quantities of haz- 
ardous materials. 

(2) Within 45 days for all other motor carriers. 
(f) The filing of a request for change to a proposed or 

final safety rating under this section does not stay the 
45-day period specified in §385.13(a)(1) for motor carri- 
ers transporting passengers or hazardous materials in 
quantities requiring placarding. 

(g) FMCSA may allow a motor carrier (except a motor 
carrier transporting passengers or a motor carrier 
transporting hazardous materials in quantities requir- 
ing placarding) with a proposed rating of “unsatisfac- 
tory” to continue its motor carrier operations in 
commerce for up to 60 days beyond the 60 days specified 
in the proposed rating, if FMCSA determines that the 
motor carrier is making a good faith effort to improve its 
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safety status. This additional period would begin on the 

61st day after the date of the notice of proposed “unsat- 

isfactory” rating. 
(h) If the FMCSA determines that the motor carrier 

has taken the corrective actions required and that its 
operations currently meet the safety standard and fac- 
tors specified in §§385.5 and 385.7, the agency will 
notify the motor carrier in writing of its upgraded safety 

rating. 
(i) If the FMCSA determines that the motor carrier 

has not taken all the corrective actions required, or that 
its operations still fail to meet the safety standard and 
factors specified in §§385.5 and 385.7, the agency will 
notify the motor carrier in writing. 

(j) Any motor carrier whose request for change is 
denied in accordance with paragraph (i) of this section 
may request administrative review under the proce- 
dures of $385.15. The motor carrier must make the 

request within 90 days of the denial of the request for a 
rating change. If the proposed rating has become final, 
it shall remain in effect during the period of any admin- 
istrative review. 

[56 FR 40806, Aug. 16, 1991; 62 FR 60043, Nov. 6, 1997; 65 FR 
50935, Aug. 22, 2000; 72 FR 36789, July 5, 2007; 75 FR 17241, 
April 5, 2010: 77 FR 28450, May 14, 2012; 77 FR 64762, Oct. 23, 
2012] 

§385.19 Safety fitness information. 

(a) Final ratings will be made available to other Fed- 
eral and State agencies in writing, telephonically or by 
remote computer access. 

(b) The final safety rating assigned to a motor carrier 
will be made available to the public upon request. Any 
person requesting the assigned rating of a motor carrier 
shall provide the FMCSA with the motor carrier’s name, 
principal office address, and, if known, the USDOT 
number or the docket number, if any. 

(c) Requests should be addressed to the Federal Motor 
Carrier Safety Administration, Office of Information 
Technology (MC-RI), 1200 New Jersey Ave., SE., Wash- 
ington, DC 20590-0001. The information can also be 
found at the SAFER website: http:/ /www.safersys.org. 

(d) Oral requests by telephone to (800) 832-5660 will 
be given an oral response. 

[56 FR 51344, Oct. 11, 1991; 62 FR 60043, Nov. 6, 1997; 72 FR 
55701, Oct. 1, 2007; 75 FR 17241, April 5, 2010; 77 FR 28450, 
May 14, 2012; 77 FR 59826, Oct. 1, 2012] 

Subpart B—Safety Monitoring 
System for Mexico-Domiciled 

Carriers 

§385.101 Definitions 

Compliance Review means a compliance review as 
defined in §385.3 of this part. 
Provisional certificate of registration means the 

registration under §368.6 of this subchapter that the 
FMCSA grants to a Mexico-domiciled motor carrier to 
provide interstate transportation of property within the 
United States solely within the municipalities along the 
United States-Mexico border and the commercial zones 
of such municipalities. It is provisional because it will be 

revoked if the registrant does not demonstrate that it is 

exercising basic safety management controls during the 

safety monitoring period established in this subpart. 

Provisional operating authority means the regis- 

tration under §365.507 of this subchapter that the 

FMCSA grants to a Mexico-domiciled motor carrier to 

provide interstate transportation within the United 

States beyond the municipalities along the United 

States-Mexico border and the commercial zones of such 

municipalities. It is provisional because it will be re- 

voked if the registrant is not assigned a Satisfactory 

safety rating following a compliance review conducted 

during the safety monitoring period established in this 

subpart. 
Safety audit means an examination of a motor car- 

rier’s operations to provide educational and technical 
assistance on safety and the operational requirements 
of the FMCSRs and applicable HMRs and to gather 
critical safety data needed to make an assessment of the 
carrier’s safety performance and basic safety manage- 
ment controls. Safety audits do not result in safety 

ratings. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.103 Safety monitoring system. 

(a) General. Each Mexico-domiciled carrier operat- 
ing in the United States will be subject to an oversight 
program to monitor its compliance with applicable Fed- 
eral Motor Carrier Safety Regulations (FMCSRs), Fed- 
eral Motor Vehicle Safety Standards (FMVSSs), and 
Hazardous Materials Regulations (HMRs). 

(b) Roadside monitoring. Each Mexico-domiciled 
carrier that receives provisional operating authority or 
a provisional Certificate of Registration will be subject 
to intensified monitoring through frequent roadside 
inspections. 

(c) CVSA decal. Each Mexico-domiciled carrier 
granted provisional operating authority under part 365 
of this subchapter must have on every commercial mo- 
tor vehicle it operates in the United States a current 
decal attesting to a satisfactory inspection by a Com- 
mercial Vehicle Safety Alliance (CVSA) inspector. 

(d) Safety audit. The FMCSA will conduct a safety 
audit on a Mexico-domiciled carrier within 18 months 
after the FMCSA issues the carrier a provisional Cer- 
tificate of Registration under part 368 of this 
subchapter. 

(e) Compliance review. The FMCSA will conduct a 
compliance review on a Mexico-domiciled carrier within 
18 months after the FMCSA issues the carrier provi- 
sional operating authority under part 365 of this 
subchapter. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.105 Expedited action. 

(a) A Mexico-domiciled motor carrier committing any 
of the following violations identified through roadside 
inspections, or by any other means, may be subjected to 
an expedited safety audit or compliance review, or may 
be required to submit a written response demonstrating 
corrective action: 

oa 



(1) Using drivers not possessing, or operating with- 
out, a valid Licencia Federal de Conductor. An invalid 
Licencia Federal de Conductor includes one that is fal- 
sified, revoked, expired, or missing a required 
endorsement. 

(2) Operating vehicles that have been placed out of 
service for violations of the Commercial Vehicle Safety 
Alliance (CVSA) North American Standard Out-of- 
Service Criteria, without making the required repairs. 

(3) Involvement in, due to carrier act or omission, a 
hazardous materials incident within the United States 
involving: 

(i) A highway route controlled quantity of a Class 7 
(radioactive) material as defined in $173.403 of this 
title; 

(ii) Any quantity of a Class 1, Division 1.1, 1.2, or 1.3 
explosive as defined in §173.50 of this title; or 

(iii) Any quantity of a poison inhalation hazard Zone 
A or B material as defined in §§173.115, 173.132, or 
173.133 of this title. 

(4) Involvement in, due to carrier act or omission, two 
or more hazardous material incidents occurring within 

the United States and involving any hazardous material 
not listed in paragraph (a)(3) of this section and defined 
in chapter I of this title. 

(5) Using a driver who tests positive for controlled 
substances or alcohol or who refuses to submit to re- 
quired controlled substances or alcohol tests. 

(6) Operating within the United States a motor ve- 
hicle that is not insured as required by part 387 of this 
chapter. 

(7) Having a driver or vehicle out-of-service rate of 50 
percent or more based upon at least three inspections 

occurring within a consecutive 90-day period. 
(b) Failure to respond to an agency demand for a 

written response demonstrating corrective action 
within 30 days will result in the suspension of the 
carrier’s provisional operating authority or provisional 
Certificate of Registration until the required showing of 
corrective action is submitted to the FMCSA. 

(c) A satisfactory response to a written demand for 
corrective action does not excuse a carrier from the 
requirement that it undergo a safety audit or compli- 
ance review, as appropriate, during the provisional reg- 
istration period. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.107 The safety audit. 

(a) The criteria used in a safety audit to determine 

whether a Mexico-domiciled carrier exercises the nec- 

essary basic safety management controls are specified 

in Appendix A to this part. 

(b) If the FMCSA determines, based on the safety 

audit, that the Mexico-domiciled carrier has adequate 

basic safety management controls, the FMCSA will pro- 

vide the carrier written notice of this finding as soon as 

practicable, but not later than 45 days after the comple- 

tion of the safety audit. The carrier’s Certificate of 

Registration will remain provisional and the carrier’s 

on-highway performance will continue to be closely 

monitored for the remainder of the 18-month provi- 

sional registration period. 

§385.111 

(c) If the FMCSA determines, based on the safety 
audit, that the Mexico-domiciled carrier’s basic safety 
management controls are inadequate, it will initiate a 
suspension and revocation proceeding in accordance 
with §385.111 of this subpart. 

(d) The safety audit is also used to assess the basic 
safety management controls of Mexico-domiciled appli- 
cants for provisional operating authority to operate be- 
yond United States municipalities and commercial 
zones on the United States-Mexico border under §365. 
507 of this subchapter. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.109 The compliance review. 

(a) The criteria used in a compliance review to deter- 
mine whether a Mexico-domiciled carrier granted pro- 
visional operating authority under §365.507 of this 
subchapter exercises the necessary basic safety man- 
agement controls are specified in Appendix B to this 
part. 

(b) Satisfactory Rating. If the FMCSA assigns a 
Mexico-domiciled carrier a Satisfactory rating following 
a compliance review conducted under this subpart, the 
FMCSA will provide the carrier written notice as soon 
as practicable, but not later than 45 days after the 
completion of the compliance review. The carrier’s op- 
erating authority will remain in provisional status and 
its on-highway performance will continue to be closely 
monitored for the remainder of the 18-month provi- 
sional registration period. 

(c) Conditional Rating. If the FMCSA assigns a 
Mexico-domiciled carrier a Conditional rating following 
a compliance review conducted under this subpart, it 
will initiate a revocation proceeding in accordance with 
§385.111 of this subpart. The carrier’s provisional oper- 
ating authority will not be suspended prior to the con- 
clusion of the revocation proceeding. 

(d) Unsatisfactory Rating. If the FMCSA assigns a 
Mexico-domiciled carrier an Unsatisfactory rating fol- 
lowing a compliance review conducted under this sub- 
part, it will initiate a suspension and revocation 
proceeding in accordance with §385.111 of this subpart. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.111 Suspension and revocation of Mexico- 
domiciled carrier registration. 

(a) If a carrier is assigned an “Unsatisfactory” safety 
rating following a compliance review conducted under 
this subpart, or a safety audit conducted under this 
subpart determines that a carrier does not exercise the 
basic safety management controls necessary to ensure 

safe operations, the FMCSA will provide the carrier 
written notice, as soon as practicable, that its registra- 

tion will be suspended effective 15 days from the service 
date of the notice unless the carrier demonstrates, 

within 10 days of the service date of the notice, that the 
compliance review or safety audit contains material 

error. 
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(b) For purposes of this section, material error is a 
mistake or series of mistakes that resulted in an erro- 
neous safety rating or an erroneous determination that 
the carrier does not exercise the necessary basic safety 

management controls. 
(c) If the carrier demonstrates that the compliance 

review or safety audit contained material error, its reg- 
istration will not be suspended. If the carrier fails to 
show a material error in the safety audit, the FMCSA 
will issue an Order: 

(1) Suspending the carrier’s provisional operating au- 
thority or provisional Certificate of Registration and 
requiring it to immediately cease all further operations 
in the United States; and 

(2) Notifying the carrier that its provisional operating 
authority or provisional Certificate of Registration will 
be revoked unless it presents evidence of necessary 
corrective action within 30 days from the service date of 
the Order. 

(d) If a carrier is assigned a “Conditional” rating 
following a compliance review conducted under this 
subpart, the provisions of subparagraphs (a) through (c) 
of this section will apply, except that its provisional 
registration will not be suspended under paragraph 

(c)(1) of this section. 
(e) If a carrier subject to this subpart fails to provide 

the necessary documents for a safety audit or compli- 
ance review upon reasonable request, or fails to submit 
evidence of the necessary corrective action as required 
by §385.105 of this subpart, the FMCSA will provide the 
carrier with written notice, as soon as practicable, that 

its registration will be suspended 15 days from the 
service date of the notice unless it provides all necessary 
documents or information. This suspension will remain 
in effect until the necessary documents or information 
are produced and: 

(1) A safety audit determines that the carrier exer- 
cises basic safety management controls necessary for 
safe operations; 

(2) The carrier is rated Satisfactory or Conditional 
after a compliance review; or 

(3) The FMCSA determines, following review of the 
carrier’s response to a demand for corrective action 
under §385.105, that the carrier has taken the neces- 
sary corrective action. 

(f) If a carrier commits any of the violations specified 
in §385.105(a) of this subpart after the removal of a 
suspension issued under this section, the suspension 
will be automatically reinstated. The FMCSA will issue 
an Order requiring the carrier to cease further opera- 
tions in the United States and demonstrate, within 15 
days from the service date of the Order, that it did not 
commit the alleged violation(s). If the carrier fails to 
demonstrate that it did not commit the violation(s), the 
FMCSA will issue an Order revoking its provisional 
operating authority or provisional Certificate of 
Registration. 

(g) If the FMCSA receives credible evidence that a 
carrier has operated in violation of a suspension order 
issued under this section, it will issue an Order requir- 
ing the carrier to show cause, within 10 days of the 
service date of the Order, why its provision al operating 
authority or provisional Certificate of Registration 

should not be revoked. If the carrier fails to make the 

necessary showing, the FMCSA will revoke its 

registration. 

(h) If a Mexico-domiciled motor carrier operates a 

commercial motor vehicle in violation of a suspension or 

out-of-service order, it is subject to the penalty provi- 

sions in 49 U.S.C. 521(b)(2)(A), not to exceed $10,000 for 

each offense. 

(i) Notwithstanding any provision of this subpart, a 

carrier subject to this subpart is also subject to the 

suspension and revocation provisions of 49 U.S.C. 13905 

for repeated violations of DOT regulations governing its 

motor carrier operations. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.113 Administrative review. 

(a) A Mexico-domiciled motor carrier may request the 
FMCSA to conduct an administrative review if it be- 
lieves the FMCSA has committed an error in assigning 
a safety rating or suspending or revoking the carrier’s 
provisional operating authority or provisional Certifi- 
cate of Registration under this subpart. 

(b) The carrier must submit its request in writing, in 
English, to the Associate Administrator for Enforcement 
and Program Delivery (MC-E), Federal Motor Carrier 
Safety Administration, 1200 New Jersey Ave., SE., 

Washington, DC 20590-0001. 
(c) The carrier’s request must explain the error it 

believes the FMCSA committed in assigning the safety 
rating or suspending or revoking the carrier’s provi- 
sional operating authority or provisional Certificate of 
Registration and include any information or documents 
that support its argument. 

(d) The FMCSA will complete its administrative re- 
view no later than 10 days after the carrier submits its 
request for review. The Associate Administrator’s deci- 
sion will constitute the final agency action. 

[67 FR 12771-12773, Mar. 19, 2002; 72 FR 55701, Oct. 1, 2007] 

§385.115 Reapplying for provisional registration. 

(a) A Mexico-domiciled motor carrier whose provi- 
sional operating authority or provisional Certificate of 
Registration has been revoked may reapply under part 
365 or 368 of this sub-chapter, as appropriate, no sooner 
than 30 days after the date of revocation. 

(b) The Mexico-domiciled motor carrier will be re- 
quired to initiate the application process from the 
beginning. The carrier will be required to demonstrate 
how it has corrected the deficiencies that resulted in 
revocation of its registration and how it will ensure that 
it will have adequate basic safety management controls. 
It will also have to undergo a pre-authorization safety 
audit if it applies for provisional operating authority 
under part 365 of this subchapter. 

[67 FR 12771-12773, Mar. 19, 2002] 
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§385.117 Duration of safety monitoring system. 
(a) Each Mexico-domiciled carrier subject to this sub- 

part will remain in the safety monitoring system for at 
least 18 months from the date FMCSA issues its provi- 
sional Certificate of Registration or provisional operat- 
ing authority, except as provided in paragraphs (c) and 
(d) of this section. 

(b) If, at the end of this 18-month period, the carrier’s 
most recent safety audit or safety rating was Satisfac- 
tory and no additional enforcement or safety improve- 
ment actions are pending under this subpart, the 
Mexico-domiciled carrier’s provisional operating au- 
thority or provisional Certificate of Registration will 
become permanent. 

(c) If, at the end of this 18-month period, the FMCSA 

has not been able to conduct a safety audit or compli- 
ance review, the carrier will remain in the safety moni- 
toring system until a safety audit or compliance review 
is conducted. If the results of the safety audit or com- 
pliance review are satisfactory, the carrier’s provisional 
operating authority or provisional Certificate of Regis- 
tration will become permanent. 

(d) If, at the end of this 18-month period, the carrier’s 
provisional operating authority or provisional Certifi- 
cate of Registration is suspended under §385.111(a) of 
this subpart, the carrier will remain in the safety moni- 
toring system until the FMCSA either: 

(1) Determines that the carrier has taken corrective 
action; or 

(2) Completes measures to revoke the carrier’s provi- 
sional operating authority or provisional Certificate of 
Registration under §385.111(c) of this subpart. 

[67 FR 12771-12773, Mar. 19, 2002] 

§385.119 Applicability of safety fitness and 
enforcement procedures. 

At all times during which a Mexico-domiciled motor 
carrier is subject to the safety monitoring system in this 
subpart, it is also subject to the general safety fitness 
procedures established in subpart A of this part and to 
compliance and enforcement procedures applicable to 
all carriers regulated by the FMCSA. 

[67 FR 12771-12773, Mar. 19, 2002] 

Subpart C—Certification of Safety 
Auditors, Safety Investigators, and 

Safety Inspectors 

§385.201 Who is qualified to perform a review of 

a motor carrier or an intermodal equipment 

provider? 

(a) An FMCSA employee, or a State or local govern- 

ment employee funded through the Motor Carrier 

Safety Assistance Program (MCSAP), who was qualified 

to perform a compliance review before June 17, 2002, 

may perform a compliance review, safety audit, road- 

ability review, or roadside inspection if he or she com- 

plies with §385.203(b). 

(b) A person who was not qualified to perform a com- 

pliance review before June 17, 2002, may perform a 

§385.301 

compliance review, safety audit, roadability review, or 

roadside inspection after complying with the require- 
ments of §385.203(a). 

[67 FR 12779, Mar. 19, 2002; 73 FR 76818, Dec. 17, 2008] 

§385.203 What are the requirements to obtain 
and maintain certification? 

(a) After June 17, 2002, a person who is not qualified 
under §385.201(a) may not perform a compliance re- 
view, safety audit, roadability review, or roadside in- 

spection unless he or she has been certified by FMCSA 
or a State or local agency applying the FMCSA stan- 
dards after successfully completing classroom training 
and examinations on the FMCSRs and HMRs as de- 
scribed in detail on the FMCSA website (www.fmesa. 
dot.gov). These employees must also comply with the 
maintenance of certification/qualification requirements 
of paragraph (b) of this section. 

(b) Maintenance of certification/qualification. A 
person may not perform a compliance review, safety 
audit, roadability review, or roadside inspection unless 
he or she meets the quality-control and periodic re- 
training requirements adopted by the FMCSA to ensure 
the maintenance of high standards and familiarity with 
amendments to the FMCSRs and HMRs. These main- 
tenance of certification/qualification requirements are 
described in detail on the FMCSA website (www.fmcesa. 
dot.gov). 

(c) The requirements of paragraphs (a) and (b) of this 
section for training, performance and maintenance of 
certification/qualification, which are described on the 
FMCSA website (www.fmcsa.dot.gov), are also available 
in hard copy from the Federal Motor Carrier Safety 
Administration, Professional Development and Train- 
ing Division (MC-MHT), 4600 N. Fairfax Drive, Suite 

700, Arlington, Virginia 22203. 

[67 FR 12779, Mar. 19, 2002; 72 FR 55701, Oct. 1, 2007; 73 FR 
76819, Dec. 17, 2008] 

§385.205 How can a person who has lost his or 
her certification be re-certified? 

He or she must successfully complete the require- 
ments of §385.203(a) and (b). 

[67 FR 12779, Mar. 19, 2002] 

Subpart D—New Entrant Safety 
Assurance Program 

§385.301 What is a motor carrier required to do 
before beginning interstate operations? 

(a) Before a motor carrier of property or passengers 
begins interstate operations, it must register with the 
FMCSA and receive a USDOT number. In addition, 

for-hire motor carriers must obtain operating authority 
from FMCSA following the registration procedures de- 
scribed in 49 CFR part 365, unless providing transpor- 
tation exempt from 49 CFR part 365 registration 

requirements. 
(b) This subpart applies to motor carriers domiciled in 

the United States and Canada. 
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(c) A Mexico-domiciled motor carrier of property or 
passengers must register with the FMCSA by following 
the registration procedures described in 49 CFR part 
365 or 368, as appropriate. The regulations in this 
subpart do not apply to Mexico-domiciled carriers. 

[78 FR 52649, Aug. 23, 2013] 

§385.301 What is a motor carrier required to do 
before beginning interstate operations? 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.301 is 

revised to read: 
(a) Before a motor carrier of property or passengers 

begins interstate operations, it must register with 
FMCSA and receive a USDOT Number. In addition, 
for-hire motor carriers must obtain operating authority 
from FMCSA, unless exclusively providing transporta- 
tion exempt from the commercial registration require- 
ments in 49 U.S.C. chapter 139. Both the USDOT 
Number and operating authority are obtained by follow- 
ing registration procedures described in 49 CFR part 
390, subpart E. Part 365 of this chapter provides de- 
tailed instructions for obtaining operating authority. 

(b) This subpart applies to motor carriers domiciled in 
the United States and Canada. 

(c) The regulations in this subpart do not apply to a 
Mexico-domiciled motor carrier. A Mexico-domiciled mo- 
tor carrier of property or passengers must register with 
FMCSA by following the registration procedures de- 
scribed in 49 CFR parts 365, 368 and 390. Parts 365 (for 
long-haul carriers) and 368 (for commercial zone carri- 
ers) of this chapter provide detailed information about 
how a Mexico-domiciled motor carrier may obtain oper- 
ating authority. 

[78 FR 52649, Aug. 23, 2013] 

§385.303 How does a motor carrier register with 
the FMCSA? 

A motor carrier may contact the FMCSA by internet 
(www.fmcsa.dot.gov); or Washington, DC headquarters 
by mail at, Federal Motor Carrier Safety Administra- 
tion, 1200 New Jersey Ave., SE., Washington DC 20590- 
0001; fax (703) 280-4003; or telephone 1-800-832-5660, 
and request the application materials for a new entrant 
motor carrier. 

[72 FR 55701, Oct. 1, 2007; 78 FR 52649, Aug. 23, 2013] 

§385.303 How does a motor carrier register with 
the FMCSA? (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.303 is 
revised to read: 

A motor carrier registers with FMCSA by completing 
Form MCSA-1, which is an electronic application that 
must be completed on-line at the FMCSA Web site at 
http:/ /www.fmcsa.dot.gov (Keyword “MCSA-1”). 
Complete instructions for the Form MCSA-1 also are 
available at the same location. 

[72 FR 55701, Oct. 1, 2007; 78 FR 52649, Aug. 23, 2013] 

§385.305 What happens after the FMCSA 

receives a request for new entrant registra- 

tion? 

(a) The requester for new entrant registration will be 

directed to the FMCSA Internet website (www.fmcsa. 

dot.gov) to secure and/or complete the application pack- 

age online. 
(b) The application package will contain the following: 

(1) Educational and technical assistance material re- 

garding the requirements of the FMCSRs and HMRs, if 

applicable. 
(2) The Form MCS-150, The Motor Carrier Identifi- 

cation Report. 
(3) Application forms to obtain operating authority 

under 49 CFR 365, as appropriate. 
(c) Upon completion of the application forms, the new 

entrant will be issued a USDOT number. 
(d) For-hire motor carriers, unless providing trans- 

portation exempt from 49 CFR part 365 registration 
requirements, must also comply with the procedures 
established in 49 CFR part 365 to obtain operating 
authority before operating in interstate commerce. 

[73 FR 76488, Dec. 16, 2008; 78 FR 52649, Aug. 23, 2013] 

§385.305 What happens after the FMCSA 
receives a request for new entrant 

registration? (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.305 is 
revised to read: 

(a) The applicant for new entrant registration will be 
directed to the FMCSA Internet Web site (http://www. 
fmcsa.dot.gov) to secure and/or complete the application 
package online. 

(b) The application package will include the following: 
(1) Educational and technical assistance material re- 

garding the requirements of the FMCSRs and HMRs, if 
applicable. 

(2) Form MCSA-1—FMCSA Registration/Update 
(USDOT Number-Operating Authority Application). 
This form is used to obtain both a USDOT Number and 
operating authority. 

(c) Upon completion of the application form, the new 
entrant will be issued an inactive USDOT Number. An 
applicant may not begin operations nor mark a commer- 
cial motor vehicle with the USDOT Number until after 
the date of the Agency’s written notice that the USDOT 
Number has been activated. Violations of this section 
may be subject to the penalties under §392.9b(b) of this 
chapter. 

(d) Additional requirements for certain for-hire 
motor carriers. For-hire motor carriers, unless provid- 
ing transportation exempt from the commercial regis- 
tration requirements in 49 U.S.C. chapter 139, must 
obtain operating authority as prescribed under §390. 
201(b) and part 365 of this chapter before operating in 
interstate commerce. 

[73 FR 76488, Dec. 16, 2008; 78 FR 52649, Aug. 23, 2013] 
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§385.306 What are the consequences of 
furnishing misleading information or making 
a false statement in connection with the 
registration process? 

A carrier that furnishes false or misleading informa- 
tion, or conceals material information in connection 
with the registration process, is subject to the following 
actions: 

(a) Revocation of registration. 
(b) Assessment of the civil and/or criminal penalties 

prescribed in 49 U.S.C. 521 and 49 U.S.C. chapter 149. 

[73 FR 76488, Dec. 16, 2008] 

§385.307 What happens after a motor carrier 
begins operations as a new entrant? 

After a new entrant satisfies all applicable pre- 
operational requirements, it will be subject to the new 
entrant safety monitoring procedures for a period of 18 
months. During this 18-month period: 

(a) The new entrant’s roadside safety performance 
will be closely monitored to ensure the new entrant has 
basic safety management controls that are operating 
effectively. 

(b) A safety audit will be conducted on the new en- 
trant, once it has been in operation for enough time to 
have sufficient records to allow the agency to evaluate 
the adequacy of its basic safety management controls. 
This period will generally be at least 3 months. 

(c) All records and documents required for the safety 
audit shall be made available for inspection upon re- 
quest by an individual certified under FMCSA regula- 
tions to perform safety audits. 

[73 FR 76488, Dec. 16, 2008] 

§385.308 What may cause an expedited action? 

(a) A new entrant that commits any of the following 
actions, identified through roadside inspections or by 
any other means, may be subjected to an expedited 
safety audit or a compliance review or may be required 
to submit a written response demonstrating corrective 

action: 
(1) Using a driver not possessing a valid commercial 

driver’s license to operate a commercial vehicle as de- 
fined under Sec. 383.5 of this chapter. An invalid com- 
mercial driver’s license includes one that is falsified, 

revoked, expired, or missing a required endorsement. 
(2) Operating a vehicle placed out of service for vio- 

lations of the Federal Motor Carrier Safety Regulations 

or compatible State laws and regulations without tak- 

ing necessary corrective action. 
(3) Being involved in, through action or omission, a 

hazardous materials reportable incident, as described 

under 49 CFR 171.15 or 171.16, involving— 

(i) A highway route controlled quantity of certain 

radioactive materials (Class 7). 
(ii) Any quantity of certain explosives (Class 1, Divi- 

sion. LJ, 1:2, or 1.3): 

(iii) Any quantity of certain poison inhalation hazard 

materials (Zone A or B). ' 

(4) Being involved in, through action or omission, two 

or more hazardous materials reportable incidents as 

§385.315 

described under 49 CFR 171.15 or 171.16, involving 

hazardous materials other than those listed above. 
(5) Using a driver who tests positive for controlled 

substances or alcohol or who refuses to submit to re- 
quired controlled substances or alcohol tests. 

(6) Operating a commercial motor vehicle without the 
levels of financial responsibility required under part 387 
of this subchapter. 

(7) Having a driver or vehicle out-of-service rate of 50 
percent or more based upon at least three inspections 
occurring within a consecutive 90-day period. 

(b) If a new entrant that commits any of the actions 
listed in paragraph (a) of this section: 

(1) Has not had a safety audit or compliance review, 
FMCSA will schedule the new entrant for a safety audit 
as soon as practicable. 

(2) Has had a safety audit or compliance review, 
FMCSA will send the new entrant a notice advising it to 
submit evidence of corrective action within 30 days of 
the service date of the notice. 

(c) FMCSA may schedule a compliance review of a 
new entrant that commits any of the actions listed in 
paragraph (a) of this section at any time if it determines 
the violation warrants a thorough review of the new 
entrant’s operation. 

(d) Failure to respond within 30 days of the notice to 
an Agency demand for a written response demonstrat- 
ing corrective action will result in the revocation of the 
new entrant’s registration. 

[73 FR 76488, Dec. 16, 2008] 

§385.309 What is the purpose of the safety audit? 

The purpose of a safety audit is to: 
(a) Provide educational and technical assistance to 

the new entrant; and 
(b) Gather safety data needed to make an assessment 

of the new entrant’s safety performance and adequacy of 
its basic safety management controls. 

§385.311 What will the safety audit consist of? 

The safety audit will consist of a review of the new 
entrant’s safety management systems and a sample of 
required records to assess compliance with the 
FMCSRs, applicable HMRs and related record-keeping 
requirements as specified in Appendix A of this part. 
The areas for review include, but are not limited to, the 

following: 
(a) Driver qualification; 
(b) Driver duty status; 

(c) Vehicle maintenance; 

(d) Accident register; and 
(e) Controlled substances and alcohol use and testing 

requirements. 

§385.313 Who will conduct the safety audit? 

An individual certified under the FMCSA regulations 
to perform safety audits will conduct the safety audit. 

§385.315 Where will the safety audit be 
conducted? 

The safety audit will generally be conducted at the 

new entrant’s business premises. 
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§385.317 

§385.317 Will a safety audit result in a safety 

fitness determination by the FMCSA? 

A safety audit will not result in a safety fitness 

determination. Safety fitness determinations follow 

completion of a compliance review. 

§385.319 What happens after completion of the 
safety audit? 

(a) Upon completion of the safety audit, the auditor 
will review the findings with the new entrant. 

(b) Pass. If FMCSA determines the safety audit dis- 
closes the new entrant has adequate basic safety man- 
agement controls, the Agency will provide the new 
entrant written notice as soon as practicable, but not 
later than 45 days after completion of the safety audit, 
that it has adequate basic safety management controls. 
The new entrant’s safety performance will continue to 
be closely monitored for the remainder of the 18-month 
period of new entrant registration. 

(c) Fail. If FMCSA determines the safety audit dis- 
closes the new entrant’s basic safety management con- 
trols are inadequate, the Agency will provide the new 
entrant written notice, as soon as practicable, but not 
later than 45 days after the completion of the safety 
audit, that its USDOT new entrant registration will be 
revoked and its operations placed out-of-service unless 
it takes the actions specified in the notice to remedy its 
safety management practices. 

(1) 60-day corrective action requirement. All new 
entrants, except those specified in paragraph (c)(2) of 
this section, must take the specified actions to remedy 
inadequate safety management practices within 60 
days of the date of the notice. 

(2) 45-day corrective action requirement. The 
new entrants listed below must take the specified ac- 
tions to remedy inadequate safety management prac- 
tices within 45 days of the date of the notice: 

Gi) A new entrant that transports passengers in a 
CMV designed or used to transport between 9 and 15 
passengers (including the driver) for direct 
compensation. 

(ii) A new entrant that transports passengers in a 
CMV designed or used to transport more than 15 pas- 
sengers (including the driver). 

(ii) A new entrant that transports hazardous mate- 
rials in a CMV as defined in paragraph (4) of the defi- 
nition of a “Commercial Motor Vehicle” in §390.5 of this 
subchapter. 

[73 FR 76489, Dec. 16, 2008] 

§385.321 What failures of safety management 
practices disclosed by the safety audit will 
result in a notice to a new entrant that its 
USDOT new entrant registration will be 
revoked? 

(a) General. The failures of safety management prac- 
tices consist of a lack of basic safety management con- 
trols as described in Appendix A of this part or failure to 
comply with one or more of the regulations set forth in 
paragraph (b) of this section and will result in a notice 
to a new entrant that its USDOT new entrant registra- 
tion will be revoked. 

(b) Automatic failure of the audit. A new entrant 

will automatically fail a safety audit if found in violation 

of any one of the following 16 regulations: 

Table to §385.321—Violations That Will Result in 

Automatic Failure of the New Entrant Safety 

Audit 

Violation 

1. §382.115(a)/§382.115(b)— 
Failing to implement an alcohol 
and/or controlled substances 
testing program (domestic and 
foreign motor carriers, 
respectively). 

2. §382.201—Using a driver 
known to have an alcohol con- 
tent of 0.04 or greater to perform 
a safety-sensitive function. 

3. §382.211—Using a driver who 
has refused to submit to an alco- 

hol or controlled substances test 

required under part 382. 

4. §382.215—Using a driver 
known to have tested positive for 
a controlled substance. 

5. §382.305—Failing to imple- 
ment a random controlled sub- 
stances and/or alcohol testing 
program. 

6. §383.3(a)/§383.23(a)— 
Knowingly using a driver who 
does not possess a valid CDL. 

7. §383.37(b)—Knowingly allow- 
ing, requiring, permitting, or au- 
thorizing an employee to operate 
a commercial motor vehicle with 
a commercial learner’s permit or 
commercial driver's license 
which is disqualified by a State, 
has lost the right to operate a 
CMV in a State or who is dis- 
qualified to operate a commer- 
cial motor vehicle. 

8. §383.51(a)—Knowingly allow- 
ing, requiring, permitting, or au- 
thorizing a driver to drive who is 
disqualified to drive a commer- 
cial motor vehicle. 

9. §387.7(a)—Operating a motor 
vehicle without having in effect 
the required minimum levels of 
financial responsibility coverage. 

10. §387.31(a)—Operating a 
passenger carrying vehicle with- 
out having in effect the required 
minimum levels of financial 
responsibility. 

11. §391.15(a)—Knowingly using 
a disqualified driver. 

12. §391.11(b)(4)—Knowingly 
using a physically unqualified 
driver. 

13. §395.8(a)—Failing to require 
a driver to make a record of duty 
status. 

14. §396.9(c)(2)—Requiring or 
permitting the operation of a 
commercial motor vehicle de- 
clared out-of-service” before 

Guidelines for determining auto- 
matic failure of the safety audit 

Single occurrence. 

Single occurrence. 

Single occurrence. 

Single occurrence. 

Single occurrence. 

Single occurrence. 

Single occurrence. 

Single occurrence. This violation 
refers to a driver operating a 
CMV as defined under §383.5. 

Single occurrence. 

Single occurrence. 

Single occurrence. 

Single occurrence. This violation 
refers to a driver operating a 
CMV as defined under §390.5. 

Requires a violation threshold 
(51% or more of examined re- 
cords) to trigger automatic 
failure. 

Single occurrence. 

repairs are made. 
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Table to §385.321—Violations That Will Result in 
Automatic Failure of the New Entrant Safety 

Audit, Continued 

15. §396.11(c)—Failing to correct | Single occurrence. 
out-of-service defects listed by 
driver in a driver vehicle inspec- 
tion report before the vehicle is 
operated again. 

16. §396.17(a)—Using a com- 
mercial motor vehicle not peri- 
odically inspected. 

Requires a violation threshold 
(51% or more of examined re- 
cords) to trigger automatic 
failure. 

[67 FR 31984, May 13, 2002; 73 FR 76489, Dec. 16, 2008: 77 FR 
26989, May 8, 2012] 

§385.323 May FMCSA extend the period under 
§385.319(c) for a new entrant to take 
corrective action to remedy its safety 
management practices? 

(a) FMCSA may extend the 60-day period in §385. 
319(c)(1) for up to an additional 60 days provided 
FMCSA determines the new entrant is making a good 
faith effort to remedy its safety management practices. 

(b) FMCSA may extend the 45-day period in §385. 
319(c)(2) for up to an additional 10 days if the new 
entrant has submitted evidence that corrective actions 
have been taken pursuant to §385.319(c) and the 
Agency needs additional time to determine the ad- 
equacy of the corrective action. 

[73 FR 76490, Dec. 16, 2008] 

§385.325 What happens after a new entrant has 
been notified under §385.319(c) to take 
corrective action to remedy its safety 
management practices? 

(a) If the new entrant provides evidence of corrective 
action acceptable to the FMCSA within the time period 
provided in §385.319(c), including any extension of that 
period authorized under §385.323, the FMCSA will pro- 

vide written notification to the new entrant that its DOT 
new entrant registration will not be revoked and it may 

continue operations. 
(b) If a new entrant, after being notified that it is 

required to take corrective action to improve its safety 
management practices, fails to submit a written re- 
sponse demonstrating corrective action acceptable to 
FMCSA within the time specified in §385.319, and any 
extension of that period authorized under §385.323, 

FMCSA will revoke its new entrant registration and 

issue an out-of-service order effective on: 

(1) Day 61 from the notice date for new entrants 

subject to §385.319(c)(1). 

(2) Day 46 from the notice date for new entrants 

subject to §385.319(c)(2). 

(3) If an extension has been granted under §385.323, 

the day following the expiration of the extension date. 

(c) The new entrant may not operate in interstate 

commerce on or after the effective date of the out-of- 

service order. 

[73 FR 76490, Dec. 16, 2008] 

§385.327 

§385.327 May a new entrant request an 
administrative review of a determination of a 
failed safety audit? 

(a) If a new entrant receives a notice under §385. 
319(c) that its new entrant registration will be revoked, 
it may request FMCSA to conduct an administrative 
review if it believes FMCSA has committed an error in 
determining that its basic safety management controls 
are inadequate. The request must: 

(1) Be made to the Field Administrator of the appro- 
priate FMCSA Service Center. 

(2) Explain the error the new entrant believes 
FMCSA committed in its determination. 

(3) Include a list of all factual and procedural issues in 
dispute and any information or documents that support 
the new entrant’s argument. 

(b) FMCSA may request that the new entrant submit 
additional data and attend a conference to discuss the 
issues(s) in dispute. If the new entrant does not attend 
the conference or does not submit the requested data, 
FMCSA may dismiss the new entrant’s request for 
review. 

(c) A new entrant must submit a request for an ad- 
ministrative review within one of the following time 
periods: 

(1) If it does not submit evidence of corrective action 
under §385.319(c), within 90 days after the date it is 
notified that its basic safety management controls are 
inadequate. 

(2) If it submits evidence of corrective action under 
§385.319(c), within 90 days after the date it is notified 

that its corrective action is insufficient and its basic 
safety management controls remain inadequate. 

(d) If a new entrant wants to assure that FMCSA will 
be able to issue a final written decision before the 
prohibitions outlined in §385.325(c) take effect, the new 
entrant must submit its request no later than 15 days 
from the date of the notice that its basic safety manage- 
ment controls are inadequate. Failure to submit the 
request within this 15-day period may result in revoca- 
tion of new entrant registration and issuance of an 
out-of-service order before completion of administrative 
review. 

(e) FMCSA will complete its review and notify the new 
entrant in writing of its decision within: 

(1) 45 days after receiving a request for review from a 
new entrant that is subject to §385.319(c)(1). 

(2) 30 days after receiving a request for review from a 

new entrant that is subject to §385.319(c)(2). 

(f) The Field Administrator’s decision constitutes the 
final Agency action. 

(g) Notwithstanding this subpart, a new entrant is 
subject to the suspension and revocation provisions of 
49 U.S.C. 13905 for violations of DOT regulations gov- 
erning motor carrier operations. 

[73 FR 76490, Dec. 16, 2008] 
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§385.329 

§385.329 May a new entrant that has had its 
USDOT new entrant registration revoked and 
its operations placed out of service reapply? 

(a) A new entrant whose USDOT new entrant regis- 
tration has been revoked, and whose operations have 
been placed out of service by FMCSA, may reapply for 
new entrant registration no sooner than 30 days after 

the date of revocation. 
(b) If the USDOT new entrant registration was re- 

voked because of a failed safety audit, the new entrant 
must do all of the following: 

(1) Submit an updated MCS—150. 

Editor’s Note: Effective October 23, 2015, §385. 

329(b)(1) is revised to read: 
(1) Submit an updated Form MCSA-1. 
(2) Submit evidence that it has corrected the deficien- 

cies that resulted in revocation of its registration and 
will otherwise ensure that it will have basic safety 

management controls in effect. 
(3) Begin the 18-month new entrant monitoring cycle 

again as of the date the re-filed application is approved. 
(c) If the USDOT new entrant registration was re- 

voked because FMCSA found that the new entrant had 
failed to submit to a safety audit, it must do all of the 
following: 

(1) Submit an updated Form MCS-150. 

Editor’s Note: Effective October 23, 2015, §385. 
329(c)(1) is revised to read: 

(1) Submit an updated Form MCSA-1. 
(2) Begin the 18-month new entrant monitoring cycle 

again as of the date the re-filed application is approved. 
(3) Submit to a safety audit. 
(d) If the new entrant is a for-hire carrier subject to 

the registration provisions under 49 U.S.C. 13901 and 
also has had its operating authority revoked, it must 
re-apply for operating authority as set forth in part 365 
of this chapter. 

Editor’s Note: Effective October 23, 2015, §385.329(d) 

is revised to read: 
(d) If the new entrant is a for-hire motor carrier 

subject to the registration provisions of 49 U.S.C. chap- 
ter 139 and also has had its operating authority re- 
voked, it must re-apply for operating authority as set 
forth in §390.201(b) and part 365 of this chapter. 

[73 FR 76490, Dec. 16, 2008; 78 FR 52649, Aug. 23, 2013] 

§385.331 What happens if a new entrant 
operates a CMV after having been issued an 
order placing its interstate operations out of 
service? 

A new entrant that operates a CMV in violation of an 
out-of-service order is subject to the penalty provisions 
in 49 U.S.C. 521(b)(2)(A) for each offense as adjusted for 
inflation by 49 CFR part 386, Appendix B. 

[73 FR 76491, Dec. 16, 2008] 

§385.333 What happens at the end of the 18- 
month safety monitoring period? 

(a) If a safety audit has been performed within the 
18-month period, and the new entrant is not currently 
subject to an order placing its operations out-of-service 

under §385.325(b) or under a notice ordering it to take 

specified actions to remedy its safety management con- 

trols under §385.319(c), the FMCSA will remove the 

new entrant designation and notify the new entrant in 

writing that its registration has become permanent. 

Thereafter, the FMCSA will evaluate the motor carrier 

on the same basis as any other carrier. 

(b) If a new entrant is determined to be ”unfit” after a 

compliance review its new entrant registration will be 

revoked. (See $385.13) 

(c) A new entrant that has reached the conclusion of 

the 18-month period but is under an order to correct its 

safety management practices under §385.319(c) will 

have its new entrant registration removed following 

FMCSA’s determination that the specified actions have 

been taken to remedy its safety management practices. 

The motor carrier will be notified in writing that its new 
entrant designation is removed and that its registration 

has become permanent. Thereafter, the FMCSA will 
evaluate the motor carrier on the same basis as any 

other carrier. 
(d) Ifa safety audit or compliance review has not been 

performed by the end of the 18-month monitoring period 
through no fault of the motor carrier, the carrier will be 
permitted to continue operating as a new entrant until 
a safety audit or compliance review is performed and a 
final determination is made regarding the adequacy of 
its safety management controls. Based on the results of 
the safety audit or compliance review, the FMCSA will 
either: 

(1) Remove the new entrant designation and notify 
the new entrant in writing that its registration has 
become permanent; or 

(2) Revoke the new entrant registration in accordance 
with §385.319(c). - 

§385.335 If the FMCSA conducts a compliance 
review on a new entrant, will the new entrant 
also be subject to a safety audit? 

If the FMCSA conducts a compliance review on a new 
entrant that has not previously been subject to a safety 
audit and issues a safety fitness determination, the new 
entrant will not have to undergo a safety audit under 
this subpart. However, the new entrant will continue to 
be subject to the 18-month safety-monitoring period 
prior to removal of the new entrant designation. 

§385.337 What happens if a new entrant refuses 
to permit a safety audit to be performed on its 
operations? 

(a) Ifa new entrant refuses to permit a safety audit to 
be performed on its operations, FMCSA will provide the 
carrier with written notice that its registration will be 
revoked and its operations placed out of service unless 
the new entrant agrees in writing, within 10 days from 
the service date of the notice, to permit the safety audit 
to be performed. The refusal to permit a safety audit to 
be performed may subject the new entrant to the pen- 
alty provisions of 49 U.S.C. 521(b)(2)(A), as adjusted for 
inflation by 49 CFR part 386, Appendix B. 

(b) If the new entrant does not agree to undergo a 
safety audit as specified in paragraph (a) of this section, 
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its registration will be revoked and its interstate opera- 
tions placed out of service effective on the 11th day from 
the service date of the notice issued under paragraph (a) 
of this section. 

[67 FR 31983, May 13, 2002; 73 FR 76491, Dec. 16, 2008] 

Subpart E—Hazardous Materials 
Safety Permits 

§385.401 What is the purpose and scope of this 
subpart? 

(a) This subpart contains the requirements for obtain- 
ing and maintaining a safety permit to transport certain 
hazardous materials. No one may transport the mate- 
rials listed in §385.403 without a safety permit required 
by this subpart. 

(b) This subpart includes: 
(1) Definitions of terms used in this subpart; 
(2) The list of hazardous materials that require a 

safety permit if transported in commerce; 

(3) The requirements and procedures a carrier must 
follow in order to be issued a safety permit and maintain 
a safety permit; 

(4) The procedures for a motor carrier to follow to 
initiate an administrative review of a denial, suspen- 
sion, or revocation of a safety permit. 

[69 FR 39367, Jun 30, 2004] 

§385.402 What definitions are used in this 
subpart? 

(a) The definitions in parts 390 and 385 of this chapter 
apply to this subpart, except where otherwise specifi- 
cally noted. 

(b) As used in this part, 
Hazardous material has the same meaning as un- 

der §171.8 of this title: A substance or material that the 

Secretary of Transportation has determined is capable 
of posing an unreasonable risk to health, safety, and 
property when transported in commerce, and has des- 
ignated as hazardous under §5103 of Federal hazardous 

materials transportation law (49 U.S.C. 5103). The term 
includes hazardous substances, hazardous wastes, ma- 
rine pollutants, elevated temperature materials, mate- 
rials designated as hazardous in the Hazardous 
Materials Table (see §172.101 of this title), and materi- 

als that meet the defining criteria for hazard classes and 
divisions in part 173 of this title. 
Hazmat employee has the same meaning as under 

§171.8 of this title: A person who is employed by a 

hazmat employer as defined under §171.8 of this title, 

and who in the course of employment directly affects 

hazardous materials transportation safety. This term 

includes an owner-operator of a motor vehicle that 

transports hazardous materials in commerce. This term 

includes an individual who, during the course of em- 

ployment: 
(1) Loads, unloads, or handles hazardous materials; 

(2) Manufactures, tests, reconditions, repairs, modi- 

fies, marks, or otherwise represents containers, drums, 

or packaging as qualified for use in the transportation of 

hazardous materials; 

§385.403 

(3) Prepares hazardous materials for transportation; 
(4) Is responsible for the safe transportation of haz- 

ardous materials; or 

(5) Operates a vehicle used to transport hazardous 
materials. 

Liquefied natural gas (LNG) means a Division 2.1 
liquefied natural gas material that is transported in a 
liquid state with a methane content of 85 percent or 
more. 

Safety permit means a document issued by FMCSA 
that contains a permit number and confers authority to 
transport in commerce the hazardous materials listed in 
§385.403. 
Shipment means the offering or loading of hazardous 

materials at one loading facility using one transport 
vehicle, or the transport of that transport vehicle. 

[69 FR 39367, Jun 30, 2004] 

§385.403 Who must hold a safety permit? 

After the date following January 1, 2005, that a motor 
carrier is required to file a Motor Carrier Identification 
Report Form (MCS-150) according to the schedule set 
forth in §390.19(a) of this chapter, the motor carrier may 
not transport in interstate or intrastate commerce any 
of the following hazardous materials, in the quantity 
indicated for each, unless the motor carrier holds a 
safety permit: 

(a) A highway route-controlled quantity of a Class 7 
(radioactive) material, as defined in §173.403 of this 
title; 

(b) More than 25 kg (55 pounds) of a Division 1.1, 1.2, 

or 1.3 (explosive) material or an amount of a Division 1.5 
(explosive) material requiring placarding under part 
172 of this title; 

(c) More than one liter (1.08 quarts) per package of a 
“material poisonous by inhalation,” as defined in §171.8 
of this title, that meets the criteria for “hazard zone A,” 

as specified in §173.116(a) or §173.133(a) of this title; 

(d) A “material poisonous by inhalation,” in a “bulk 
packaging,” both as defined in $171.8 of this title, that 
meets the criteria for “hazard zone B,” as specified in 
§173.116(a) or §173.133(a); 

(e) A “material poisonous by inhalation,” as defined in 
$171.8 of this title, that meets the criteria for “hazard 
zone C,” or “hazard zone D,” as specified in §173.116(a) 
of this title, in a packaging having a capacity equal to or 
greater than 13,248 L (3,500) gallons; or 

(f) A shipment of compressed or refrigerated liquefied 
methane or liquefied natural gas, or other liquefied gas 
with a methane content of at least 85 percent, in a bulk 
packaging having a capacity equal to or greater than 
13,248 L (3,500 gallons). 

[69 FR 39368 June 30, 2004; 77 FR 59826, Oct. 1, 2012] 

DOT Interpretations—§385.403 

*Question 1: Is transportation of compressed natural gas 
(CNG) in a non-liquefied state subject to the HMSP require- 

ments? 

Guidance: Although CNG is classified as a Division 2.1 
hazardous material, it is not “compressed or refrigerated 
liquid methane or liquefied gas with a methane content of at 
least 85 percent” as described in 49 CFR 385.403(f). Therefore, 
the transportation of this material does not require a HMSP. 
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§385.405 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 

April 1997. 

§385.405 How does a motor carrier apply for a 
safety permit? 

(a) Application form(s). (1) To apply for a new safety 
permit or renewal of the safety permit, a motor carrier 
must complete and submit Form MCS-—150B, Combined 
Motor Carrier Identification Report and HM Permit 
Application. 

(2) The Form MCS-150B will also satisfy the require- 
ments for obtaining and renewing a USDOT Number; 
there is no need to complete Form MCS—150, Motor 

Carrier Identification Report. 
(b) Where to get forms and instructions. The 

forms listed in paragraph (a) of this section, and instruc- 
tions for completing the forms, may be obtained on the 
Internet at http:/ /www.fmcsa.dot.gov, or by contacting 
FMCSA at Federal Motor Carrier Safety Administra- 
tion, Office of Information Technology (MC-RI), 1200 
New Jersey Ave., SE., Washington DC 20590-0001, Tele- 

phone: 1-800-832-5660. 
(c) Signature and certification. An official of the 

motor carrier must sign and certify that the information 
is correct on each form the motor carrier submits. 

(d) Updating information on Form MCS-150B. A 
motor carrier holding a safety permit must report to 
FMCSA any change in the information on its Form 
MCS-150B within 30 days of the change. The motor 
carrier must use Form MCS-150B to report the new 
information (contact information in paragraph (b) of 
this section). 

[69 FR 39368, June 30, 2004; 72 FR 55701, Oct. 1, 2007; 73 FR 
76491, Dec. 16, 2008; 78 FR 52649, Aug. 23, 2013] 

§385.405 How does a motor carrier apply for a 
safety permit? (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.405 is 
revised to read: 

(a) Application form. (1) To apply for a new safety 
permit or renewal of the safety permit, a motor carrier 
must complete and submit Form MCSA-1—FMCSA 
Registration/Update (USDOT Number—Operating Au- 
thority Application) and meet the requirements under 
49 CFR part 390, subpart E. 

(2) The Form MCSA-1 also will also satisfy the re- 
quirements for obtaining and renewing a USDOT 
Number. 

(b) Where to get forms and instructions. Form 
MCSA-1 is an electronic application and is available, 
including complete instructions, from the FMCSA Web 
site at http://www.fmcsa.dot.gov (Keyword “MCSA- 
12); 

(c) Signature and certification. An official of the 
motor carrier must sign and certify that the information 
is correct on each form the motor carrier submits. 

(d) Updating information. A motor carrier holding 
a safety permit must report to FMCSA any change in 
the information on its Form MCSA-1 within 30 days of 
the change. The motor carrier must use Form MCSA-1 
to report the new information. 

[69 FR 39368, June 30, 2004; 72 FR 55701, Oct. 1, 2007; 73 FR 

76491, Dec. 16, 2008; 78 FR 52649, Aug. 23, 2013] 

§385.407 What conditions must a motor carrier 

satisfy for FMCSA to issue a safety permit? 

(a) Motor carrier safety performance. (1) The 

motor carrier must have a “Satisfactory” safety rating 

assigned by either FMCSA, pursuant to the Safety Fit- 

ness Procedures of this part, or the State in which the 

motor carrier has its principal place of business, if the 

State has adopted and implemented safety fitness pro- 

cedures that are equivalent to the procedures in subpart 

A of this part; and 
(2) FMCSA will not issue a safety permit to a motor 

carrier that: 
(i) Does not certify that it has a satisfactory security 

program as required in §385.407(b); 
(ii) Has a crash rate in the top 30 percent of the 

national average as indicated in the FMCSA Motor 
Carrier Management Information System (MCMIS); or 

(iii) Has a driver, vehicle, hazardous materials, or 
total out-of-service rate in the top 30 percent of the 
national average as indicated in the MCMIS. 

(b) Satisfactory security program. The motor car- 
rier must certify that it has a satisfactory security 
program, including: 

(1) A security plan meeting the requirements of part 
172, subpart I of this title, and addressing how the 
carrier will ensure the security of the written route plan 
required by this part; 

(2) A communications plan that allows for contact 
between the commercial motor vehicle operator and the 
motor carrier to meet the periodic contact requirements 
in §385.415(c)(1); and 

(3) Successful completion by all hazmat employees of 
the security training requiréd in §172.704(a)(4) and 
(a)(5) of this title. 

(c) Registration with the Pipeline and Hazard- 
ous Materials Safety Administration (PHMSA). 
The motor carrier must be registered with the PHMSA 
in accordance with part 107, subpart G of this title. 

[69 FR 39368, June 30, 2004; 75 FR 17241, April 5, 2010; 77 FR 
28450, May 14, 2012; 77 FR 59826, Oct. 1, 2012; 78 FR 58481, 
Sept. 24, 2013] 

§385.409 When may a temporary safety permit 
be issued to a motor carrier? 
(a) Temporary safety permit. If a motor carrier 

does not meet the criteria in §385.407(a), FMCSA may 
issue it a temporary safety permit. To obtain a tempo- 
rary safety permit a motor carrier must certify on Form 
MCS-150B that it is operating in full compliance with 
the HMRs; with the FMCSRs, and/or comparable State 
regulations, whichever is applicable; and with the mini- 
mum financial responsibility requirements in part 387 
of this chapter or in State regulations, whichever is 
applicable. 

Editor’s Note: Effective October 23, 2015, §385.409(a) 
is revised to read: 

(a) Temporary safety permit. If a motor carrier 
does not meet the criteria of §385.407(a), FMCSA may 
issue it a temporary safety permit. To obtain a tempo- 
rary safety permit, a motor carrier must certify on Form 
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MCSA-1 that it is operating in full compliance with the 
HMRs, with the FMCSRs, and/or comparable State 
regulations, whichever is applicable; and with the mini- 
mum financial responsibility requirements in part 387 
of this subchapter or in State regulations, whichever is 
applicable. 

(b) FMCSA will not issue a temporary safety permit to 
a motor carrier that: 

(1) Does not certify that it has a satisfactory security 
program as required in §385.407(b); 

(2) Has a crash rate in the top 30 percent of the 
national average as indicated in the FMCSA’s MCMIS; 
or 

(3) Has a driver, vehicle, hazardous materials, or total 
out-of-service rate in the top 30 percent of the national 
average as indicated in the MCMIS. 

(c) A temporary safety permit shall be valid for 180 
days after the date of issuance or until the motor carrier 
is assigned a new safety rating, whichever occurs first. 

(1) A motor carrier that receives a Satisfactory safety 
rating will be issued a safety permit (see §385.421). 

(2) A motor carrier that receives a less than Satisfac- 
tory safety rating is ineligible for a safety permit and 
will be subject to revocation of its temporary safety 
permit. 

(d) If a motor carrier has not received a safety rating 
within the 180-day time period, FMCSA will extend the 
effective date of the temporary safety permit for an 
additional 60 days, provided the motor carrier demon- 

strates that it is continuing to operate in full compliance 
with the FMCSRs and HMRs. 

[69 FR 39368, June 30, 2004; 78 FR 52650, Aug. 23, 2013] 

§385.411 Must a motor carrier obtain a safety 
permit if it has a State permit? 

Yes. However, if FMCSA is able to verify that a motor 

carrier has a safety permit issued by a State under a 
program that FMCSA has determined to be equivalent 
to the provisions of this subpart, FMCSA will immedi- 
ately issue a safety permit to the motor carrier upon 
receipt of an application in accordance with §385.405, 

without further inspection or investigation. 

[69 FR 39368 June 30, 2004] 

§385.413 What happens if a motor carrier 
receives a proposed safety rating that is less 
than Satisfactory? 

(a) If a motor carrier does not already have a safety 

permit, it will not be issued a safety permit (including a 

temporary safety permit) unless and until a Satisfactory 

safety rating is issued to the motor carrier. 

(b) If a motor carrier holds a safety permit (including 

a temporary safety permit), the safety permit will be 

subject to revocation or suspension (see §385.421). 

[69 FR 39368 June 30, 2004] 

§385.415 What operational requirements apply 

to the transportation of a hazardous material 

for which a permit is required? 

(a) Information that must be carried in the 

vehicle. During transportation, the following must be 

maintained in each commercial motor vehicle that 

§385.415 

transports a hazardous material listed in §385.403 and 

must be made available to an authorized official of a 
Federal, State, or local government agency upon 
request. 

(1) A copy of the safety permit or another document 
showing the permit number, provided that document 
clearly indicates the number is the FMCSA Safety Per- 
mit number; 

(2) Awritten route plan that meets the requirements 
of §397.101 of this chapter for highway route-controlled 
Class 7 (radioactive) materials or §397.67 of this chap- 
ter for Division 1.1, 1.2, and 1.3 (explosive) materials; 
and 

(3) The telephone number, including area code or 
country code, of an employee of the motor carrier or 
representative of the motor carrier who is familiar with 
the routing of the permitted material. The motor carrier 
employee or representative must be able to verify that 
the shipment is within the general area for the expected 
route for the permitted material. The telephone num- 
ber, when called, must be answered directly by the 
motor carrier or its representative at all times while the 
permitted material is in transportation including stor- 
age incidental to transportation. Answering machines 
are not sufficient to meet this requirement. 

(b)(1) Inspection of vehicle transporting Class 7 (ra- 
dioactive) materials. Before a motor carrier may trans- 
port a highway route controlled quantity of a Class 7 
(radioactive) material, the motor carrier must have a 

pre-trip inspection performed on each motor vehicle to 
be used to transport a highway route controlled quan- 
tity of a Class 7 (radioactive) material, in accordance 
with the requirements of the “North American Standard 
Out-of-Service Criteria and Level VI Inspection Proce- 
dures and Out-of-Service Criteria for Commercial High- 
way Vehicles Transporting Transuranics and Highway 
Route Controlled Quantities of Radioactive Materials as 
defined in 49 CFR Part 173.403”, (incorporated by ref- 
erence, see §385.4). 

(2) All materials incorporated by reference are avail- 
able for inspection at the Federal Motor Carrier Safety 
Administration, Federal Motor Carrier Safety Adminis- 
tration, Office of Enforcement and Compliance (MC- 
EC), 1200 New Jersey Ave., SE., Washington, DC 20590- 
0001; and the National Archives and _ Records 

Administration (NARA). For information on the avail- 
ability of this material at NARA, call (202) 741-6030, or 

go to:  http://www.archives.gou/federal_register/ 
code_of_federal_regulations/ibr_locations.html. 

(c) Additional requirements. A motor carrier trans- 
porting hazardous materials requiring a permit under 
this part must also meet the following requirements: 

(1) The operator of a motor vehicle used to transport 
a hazardous material listed in $385.403 must follow the 

communications plan required in §385.407(b)(2) to 
make contact with the carrier at the beginning and end 
of each duty tour, and at the pickup and delivery of each 
permitted load. Contact may be by telephone, radio or 
via an electronic tracking or monitoring system. The 
motor carrier or driver must maintain a record of com- 
munications for 6 months after the initial acceptance of 
a shipment of hazardous material for which a safety 

permit is required. The record of communications must 
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contain the name of the driver, identification of the 

vehicle, permitted material(s) being transported, and 
the date, location, and time of each contact required 

under this section. 
(2) The motor carrier should contact the Transporta- 

tion Security Administration’s Transportation Security 
Coordination Center (703-563-3236 or 703-563-3237) 
at any time the motor carrier suspects its shipment of a 
hazardous material listed in §385.403 is lost, stolen or 

otherwise unaccounted for. 

[69 FR 39368 June 30, 2004; 72 FR 55701, Oct. 1, 2007; 77 FR 
59826, Oct. 1, 2012] 

DOT Interpretations—$385.415 

*Question 1: When must a driver transporting a hazard- 
ous material described under §385.403 communicate with the 
motor carrier to comply with the communications plan? 

Guidance: The driver must communicate with the motor 
carrier at the beginning and end of each tour of duty, and at 
each location where a pick-up or delivery is made. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§385.417 Is a motor carrier’s safety permit 
number available to others? 

Upon request, a motor carrier must provide the num- 
ber of its safety permit to a person who offers a hazard- 
ous material listed in §385.403 for transportation in 
commerce. A motor carrier’s permit number will also be 
available to the public on the FMCSA Safety and Fit- 
ness Electronic Records System at http://www. 
safersys.org. 

[69 FR 39368 June 30, 2004] 

§385.419 How long is a safety permit effective? 

Unless suspended or revoked, a safety permit (other 
than a temporary safety permit) is effective for two 
years, except that: 

(a) A safety permit will be subject to revocation if a 
motor carrier fails to submit a renewal application 
(Form MCS-150B) in accordance with the schedule set 
forth for filing Form MCS-150 in §390.19(a) of this 
chapter; and 

(b) An existing safety permit will remain in effect 
pending FMCSA’s processing of an application for re- 
newal if a motor carrier submits the required applica- 
tion (Form MS-150B) in accordance with the schedule 
set forth in §390.19(a)(2) and (a)(3) of this chapter. 

[69 FR 39368, June 30, 2004; 78 FR 52650, Aug. 23, 2013] 

§$385.419 How long is a safety permit effective? 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.419 is 
revised to read: 

Unless suspended or revoked, a safety permit (other 
than a temporary safety permit) is effective for two 
years, except that: 

(a) A safety permit will be subject to revocation if a 
motor carrier fails to submit a renewal application 
(Form MCSA-1) in accordance with the schedule set 
forth for filing Form MCSA-1 in part 390, subpart BE, of 
this subchapter; and 

(b) An existing safety permit will remain in effect 

pending FMCSA’s processing of an application for re- 

newal if a motor carrier submits the required applica- 

tion (Form MCSA-1) in accordance with the schedule set 

forth in part 390, subpart E, of this subchapter. 

[69 FR 39368, June 30, 2004; 78 FR 52650, Aug. 23, 2013] 

§385.421 Under what circumstances will a safety 

permit be subject to revocation or suspension 

by FMCSA? 

(a) Grounds. A safety permit will be subject to revo- 

cation or suspension by FMCSA for the following rea- 

sons: 
(1) A motor carrier fails to submit a renewal applica- 

tion (Form MCS-150B) in accordance with the schedule 
set forth in §390.19(a)(2) and (a)(3) of this chapter; 

(2) A motor carrier provides any false or misleading 
information on its application (Form MCS-—150B) or as 
part of updated information it is providing on Form 
MCS-150B (see §385.405(d)). 

Editor’s Note: Effective October 23, 2015, §385. 
421(a)(1) is revised to read: 

(1) A motor carrier fails to submit a renewal applica- 
tion (Form MCSA-1) in accordance with the schedule set 
forth in part 390, subpart E, of this subchapter. 

Editor’s Note: Effective October 23, 2015, §385. 
421(a)(2) is revised to read: 

(2) A motor carrier provides any false or misleading 
information on its application form (Form MCSA-1) or 
as part of updated information it is providing on Form 
MCSA-1 (see §385.405(d)). 

(3) A motor carrier is issued a final safety rating that 
is less than Satisfactory; 

(4) A motor carrier fails to maintain a satisfactory 
security plan as set forth in §385.407(b); 

(5) A motor carrier fails to comply with applicable 
requirements in the FMCSRs, the HMRs, or compatible 

State requirements governing the transportation of 
hazardous materials, in a manner showing that the 
motor carrier is not fit to transport the hazardous ma- 
terials listed in §385.403; 

(6) A motor carrier fails to comply with an out-of- 
service order; 

(7) A motor carrier fails to comply with any other 
order issued under the FMCSRs, the HMRs, or compat- 

ible State requirements governing the transportation of 
hazardous materials, in a manner showing that the 
motor carrier is not fit to transport the hazardous ma- 
terials listed in §385.403; 

(8) A motor carrier fails to maintain the minimum 
financial responsibility required by §387.9 of this chap- 
ter or an applicable State requirement; 

(9) A motor carrier fails to maintain current hazard- 
ous materials registration with the Pipeline and Haz- 
ardous Materials Safety Administration; or 

(10) A motor carrier loses its operating rights or has 
its registration suspended in accordance with §386.83 or 
§386.84 of this chapter for failure to pay a civil penalty 
or abide by a payment plan. 

(b) Determining whether a safety permit is re- 
voked or suspended. A motor carrier’s safety permit 
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will be suspended the first time any of the conditions 
specified in paragraph (a) of this section are found to 
apply to the motor carrier. A motor carrier’s safety 
permit will be revoked if any of the conditions specified 
in paragraph (a) of this section are found to apply to the 
motor carrier and the carrier’s safety permit has been 
suspended in the past for any of the reasons specified in 
paragraph (a) of this section. 

(c) Effective date of suspension or revocation. A 
suspension or revocation of a safety permit is effective: 

(1) Immediately after FMCSA determines that an 
imminent hazard exists, after FMCSA issues a final 
safety rating that is less than Satisfactory, or after a 
motor carrier loses its operating rights or has its regis- 
tration suspended for failure to pay a civil penalty or 
abide by a payment plan; 

(2) Thirty (30) days after service of a written notifi- 
cation that FMCSA proposes to suspend or revoke a 
safety permit, if the motor carrier does not submit a 
written request for administrative review within that 
time period; or 

(3) As specified in §385.423(c), when the motor carrier 
submits a written request for administrative review of 
FMCSA’s proposal to suspend or revoke a safety permit. 

(4) A motor carrier whose safety permit has been 
revoked will not be issued a replacement safety permit 
or temporary safety permit for 365 days from the time of 
revocation. 

[69 FR 3936,8 June 30, 2004; 73 FR 76491, Dec. 16, 2008; 78 FR 
52650, Aug. 23, 2013; 78 FR 58481, Sept. 24, 2013] 

§385.423 Does a motor carrier have a right to an 
administrative review of a denial, suspension, 
or revocation of a safety permit? 

A motor carrier has a right to an administrative 
review pursuant to the following procedures and condi- 

tions: 
(a) Less than Satisfactory safety rating. If a motor 

carrier is issued a proposed safety rating that is less 
than Satisfactory, it has the right to request (1) an 
administrative review of a proposed safety rating, as set 
forth in §385.15, and (2) a change to a proposed safety 
rating based on corrective action, as set forth in §385.17. 

After a motor carrier has had an opportunity for admin- 
istrative review of, or change to, a proposed safety 
rating, FMCSA’s issuance of a final safety rating con- 
stitutes final agency action, and a motor carrier has no 
right to further administrative review of FMCSA’s de- 
nial, suspension, or revocation of a safety permit when 
the motor carrier has been issued a final safety rating 

that is less than Satisfactory. 
(b) Failure to pay civil penalty or abide by pay- 

ment plan. If a motor carrier is notified that failure to 

pay a civil penalty will result in suspension or termina- 

tion of its operating rights, it has the right to an admin- 

istrative review of that proposed action in a show cause 

proceeding, as set forth in §386.83(b) or §386.84(b) of 

this chapter. The decision by FMCSA’s Chief Safety 

Officer in the show cause proceeding constitutes final 

agency action, and a motor carrier has no right to 

further administrative review of FMCSA’s denial, sus- 

pension, or revocation of a safety permit when the motor 

§385.423 

carrier has lost its operating rights or had its registra- 
tion suspended for failure to pay a civil penalty or abide 
by a payment plan. 

(c) Other grounds. Under circumstances other than 
those set forth in paragraphs (a) and (b) of this section, 
a motor carrier may submit a written request for ad- 
ministrative review within 30 days after service of a 
written notification that FMCSA has denied a safety 
permit, that FMCSA has immediately suspended or 
revoked a safety permit, or that FMCSA has proposed to 
suspend or revoke a safety permit. The rules for com- 
puting time limits for service and requests for extension 
of time in §§386.5, 386.6, and 386.8 of this chapter apply 
to the proceedings on a request for administrative re- 
view under this section. 

(1) The motor carrier must send or deliver its written 
request for administrative review to FMCSA Chief 
Safety Officer, with a copy to FMCSA Chief Counsel, at 
the following addresses: 

(i) Chief Safety Officer, Federal Motor Carrier Safety 
Administration, 1200 New Jersey Ave., SE., Washing- 
ton, DC 20590-0001. Attention: Adjudications Counsel 
(MC-CC). 

(ii) Chief Counsel (MC-CC), Federal Motor Carrier 
Safety Administration, 1200 New Jersey Ave., SE., 
Washington, DC 20590-0001. 

(2) Arequest for administrative review must state the 
specific grounds for review and include all information, 
evidence, and arguments upon which the motor carrier 
relies to support its request for administrative review. 

(3) Within 30 days after service of a written request 
for administrative review, the Office of the Chief Coun- 
sel shall submit to the Chief Safety Officer a written 
response to the request for administrative review. The 
Office of the Chief Counsel must serve a copy of its 
written response on the motor carrier requesting ad- 
ministrative review. 

(4) The Chief Safety Officer may decide a motor car- 
rier’s request for administrative review on the written 
submissions, hold a hearing personally, or refer the 
request to an administrative law judge for a hearing and 
recommended decision. The Chief Safety Officer or ad- 
ministrative law judge is authorized to specify, and 
must notify the parties of, specific procedural rules to be 
followed in the proceeding (which may include the pro- 
cedural rules in part 386 of this chapter that are con- 

sidered appropriate). 
(5) Ifa request for administrative review is referred to 

an administrative law judge, the recommended decision 
of the administrative law judge becomes the final deci- 
sion of the Chief Safety Officer 45 days after service of 
the recommended decision is served, unless either the 
motor carrier or the Office of the Chief Counsel submits 
a petition for review to the Chief Safety Officer (and 
serves a copy of its petition on the other party) within 15 
days after service of the recommended decision. In re- 
sponse to a petition for review of a recommended deci- 
sion of an administrative law judge: 

(i) The other party may submit a written reply within 
15 days of service of the petition for review. 

(ii) The Chief Safety Officer may adopt, modify, or set 
aside the recommended decision of an administrative 
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law judge, and may also remand the petition for review 

to the administrative law judge for further proceedings. 

(6) The Chief Safety Officer will issue a final decision 

on any request for administrative review when: 
(i) The request for administrative review has not been 

referred to an administrative law judge; 
(ii) A petition for review of a recommended decision by 

an administrative law judge has not been remanded to 
the administrative law judge for further proceedings; or 

(iii) An administrative law judge has held further 
proceedings on a petition for review and issued a supple- 

mentary recommended decision. 
(7) The decision of the Chief Safety Officer (including 

a recommended decision of an administrative law judge 
that becomes the decision of the Chief Safety Officer 
under paragraph (c)(5) of this section) constitutes final 
agency action, and there is no right to further adminis- 
trative reconsideration or review. 

(8) Any appeal of a final agency action under this 
section must be taken to an appropriate United States 
Court of Appeals. Unless the Court of Appeals issues a 
stay pending appeal, the final agency action shall not be 
suspended while the appeal is pending. 

[69 FR 39368 June 30, 2004; 72 FR 55701, Oct. 1, 2007] 

Subpart F—Intermodal Equipment 
Providers 

§385.501 Roadability review. 

(a) FMCSA will perform roadability reviews of 
intermodal equipment providers, as defined in $390.5 of 
this chapter. 

(b) FMCSA will evaluate the results of the roadability 
review using the criteria in Appendix A to this part as 
they relate to compliance with parts 390, 393, and 396 
of this chapter. 

[73 FR 76819, Dec. 17, 2008] 

§385.503 Results of roadability review. 

(a) FMCSA will not assign a safety rating to an 
intermodal equipment provider based on the results of a 
roadability review. However, FMCSA may cite the 
intermodal equipment provider for violations of parts 
390, 393, and 396 of this chapter and may impose civil 
penalties resulting from the roadability review. 

(b) FMCSA may prohibit the intermodal equipment 
provider from tendering specific items of intermodal 
equipment determined to constitute an “imminent haz- 
ard” (See §386.72(b)(1) of this chapter). 

(c) FMCSA may prohibit an intermodal equipment 
provider from tendering any intermodal equipment 
from a particular location or multiple locations if the 
agency determines the intermodal equipment provider’s 
failure to comply with the FMCSRs constitutes an im- 
minent hazard under §386.72(b)(1). 

[73 FR 76819, Dec. 17, 2008] 

Subpart G—Reserved 

Subpart H—Special Rules for New 

Entrant Non-North America- 

Domiciled Carriers 

§385.601 Scope of rules. 

The rules in this subpart govern the application by a 

non-North America-domiciled motor carrier to provide 

transportation of property and passengers in interstate 

commerce in the United States. 

[73 FR 76491, Dec. 16, 2008] 

§385.603 Application. 

(a) Each applicant applying under this subpart must 

submit an application that consists of: 
(1) Form OP-1(NNA)—Application for U.S. Depart- 

ment of Transportation (USDOT) Registration by Non- 
North America-Domiciled Motor Carriers; 

(2) Form MCS-150—Motor Carrier Identification Re- 
port; and 

(3) A notification of the means used to designate 
process agents, either by submission in the application 
package of Form BOC-3— Designation of Agents— 
Motor Carriers, Brokers and Freight Forwarders or a 
letter stating that the applicant will use a process agent 
service that will submit the Form BOC-3 electronically. 

(b) FMCSA will only process an application if it meets 
the following conditions: 

(1) The application must be completed in English; 
(2) The information supplied must be accurate, com- 

plete, and include all required supporting documents 
and applicable certifications in accordance with the in- 
structions to Form OP-1(NNA), Form MCS-150 and 
Form BOC-3; 

(3) The application must include the filing fee payable 
to the FMCSA in the amount set forth at 49 CFR 
360.3(f)(1); and 

(4) The application must be signed by the applicant. 
(c) An applicant must submit the application to the 

address provided in Form OP-1(NNA). 
(d) An applicant may obtain the application forms 

from any FMCSA Division Office or download them from 
the FMCSA Web site at: http:// www.fmcsa.dot.gov / 
forms/forms.htm. 

[73 FR 76491, Dec. 16, 2008; 78 FR 52650, Aug. 23, 2013] 

§385.603 Application. (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.603 is 
revised to read: 

(a) Each applicant applying under this subpart must 
submit an application that consists of: 

(1) Form MCSA-1, FMCSA Registration/Update 
Woegus Number—Operating Authority Application); 
an 

(2) A notification of the means used to designate 
process agents, either by submission in the application 
package of Form BOC-3, Designation of Agents—Motor 
Carriers, Brokers and Freight Forwarders, or a letter 
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stating that the applicant will use a process agent ser- 
vice that will submit the Form BOC-3 electronically. 

(b) The FMCSA will process an application only if it 
meets the following conditions: 

(1) The application must be completed in English. 
(2) The information supplied must be accurate, com- 

plete, and include all required supporting documents 
and applicable certifications in accordance with the in- 
structions to Form MCSA-1 and Form BOC-3. 

(3) The application must include the filing fee payable 
to the FMCSA in the amount set forth at 49 CFR 
360.3(f)(1). 

(4) The application must be signed by the applicant. 
(c) An applicant must electronically file Form 

MCSA-1. 

(d) Form MCSA-1 is an electronic application and is 
available, including complete instructions, from the 
FMCSA Web site at http://www.fmcsa.dot.gov (Key- 
word “MCSA-1”). 

[73 FR 76491, Dec. 16, 2008; 78 FR 52650, Aug. 23, 2013] 

§385.605 New entrant registration driver’s 
license and drug and alcohol testing 
requirements. 

(a) A non-North America-domiciled motor carrier 
must use only drivers who possess a valid commercial 
driver’s license—a CDL, Canadian Commercial Driver’s 
License, or Mexican Licencia de Federal de 

Conductor—to operate its vehicles in the United States. 
(b) A non-North America-domiciled motor carrier 

must subject each of the drivers described in paragraph 
(a) of this section to drug and alcohol testing as pre- 
scribed under part 382 of this subchapter. 

[73 FR 76491, Dec. 16, 2008] 

§385.607 FMCSA action on the application. 

(a) FMCSA will review and act on each application 
submitted under this subpart in accordance with the 
procedures set out in this part. 

(b) FMCSA will validate the accuracy of information 
and certifications provided in the application by check- 
ing, to the extent available, data maintained in data- 

bases of the governments of the country where the 
carrier’s principal place of business is located and the 

United States. 
(c) Pre-authorization safety audit. Every non- 

North America-domiciled motor carrier that applies un- 

der this part must satisfactorily complete an FMCSA- 

administered safety audit before FMCSA will grant new 

entrant registration to operate in the United States. 

The safety audit is a review by FMCSA of the carrier’s 

written procedures and records to validate the accuracy 

of information and certifications provided in the appli- 

cation and determine whether the carrier has estab- 

lished or exercises the basic safety management 

controls necessary to ensure safe operations. FMCSA 

will evaluate the results of the safety audit using the 

criteria in the Appendix to this subpart. 

(d) An application of a non-North America-domiciled 

motor carrier requesting for-hire operating authority 

under part 365 of this subchapter may be protested 

under §365.109(b). Such a carrier will be granted new 

§385.609 

entrant registration after successful completion of the 
pre-authorization safety audit and the expiration of the 
protest period, provided the application is not protested. 
If a protest to the application is filed with FMCSA, new 
entrant registration will be granted only if FMCSA 
denies or rejects the protest. 

(e) If FMCSA grants new entrant registration to the 
applicant, it will assign a distinctive USDOT Number 
that identifies the motor carrier as authorized to oper- 
ate in the United States. In order to initiate operations 
in the United States, a non-North America-domiciled 
motor carrier with new entrant registration must: 

(1) Have its surety or insurance provider file proof of 
financial responsibility in the form of certificates of 
insurance, surety bonds, and endorsements, as required 
by §387.7(e)(2), §387.31(e)(2), and §387.301 of this 
subchapter, as applicable; and 

Editor’s Note: Effective October 23, 2015, §385. 
607(e)(2) is revised to read: 

(2) File or have its process agent(s) electronically 
submit, Form BOC-3—Designation of Agents—Motor 
Carriers, Brokers and Freight Forwarders, as required 
by part 366 of this subchapter. 

(f) Anon-North America-domiciled motor carrier must 
comply with all provisions of the safety monitoring sys- 
tem in part 385, subpart I of this subchapter, including 
successfully passing North American Standard commer- 
cial motor vehicle inspections at least every 90 days and 
having safety decals affixed to each commercial motor 
vehicle operated in the United States as required by 
§385.703(c) of this subchapter. 

(g) FMCSA may not re-designate a non-North 
America-domiciled carrier’s registration from new en- 
trant to permanent prior to 18 months after the date its 
USDOT Number is issued and subject to successful 
completion of the safety monitoring system for non- 
North America-domiciled carriers set out in part 385, 
subpart I of this subchapter. Successful completion in- 
cludes obtaining a Satisfactory safety rating as the 
result of a compliance review. 

[73 FR 76491, Dec. 16, 2008; 78 FR 52650, Aug. 23, 2013] 

§385.609 Requirement to notify FMCSA of 
change in applicant information. 

(a)(1) A motor carrier subject to this subpart must 
notify FMCSA of any changes or corrections to the 
information the Form BOC-3— Designation of Agents— 
Motor Carriers, Brokers and Freight Forwarders that 

occur during the application process or after having 
been granted new entrant registration. 

(2) A motor carrier subject to this subpart must notify 
FMCSA of any changes or corrections to the information 
in Section I, IA or II of Form OP-1(NNA)—Application 
for U.S. Department of Transportation (USDOT) Regis- 
tration by Non-North America-Domiciled Motor Carri- 
ers that occurs during the application process or after 
having been granted new entrant registration. 

Editor’s Note: Effective October 23, 2015, §385. 

609(a)(2) is revised to read: 
(2) A motor carrier subject to this subpart must notify 

FMCSA of any changes or corrections to the information 
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in Section A of Form MCSA-1 that occur during the 

application process or after the motor carrier has been 

granted new entrant registration. The motor carrier 
must report the changes or corrections within 30 days of 
the change. The motor carrier must use Form MCSA-1 

to report the new information. 

Editor’s Note: Effective October 23, 2015, §385. 

609(a)(3) is removed. 
(3) A motor carrier must notify FMCSA in writing 

within 45 days of the change or correction to informa- 
tion under paragraphs (a)(1) or (a)(2) of this section. 

(b) If a motor carrier fails to comply with paragraph 
(a) of this section, FMCSA may suspend or revoke its 
new entrant registration until it meets those 
requirements. 

[73 FR 76491, Dec. 16, 2008; 78 FR 52650, Aug. 23, 2013] 

Appendix to Subpart H of Part 385— 
Explanation of Pre-Authorization 

Safety Audit Evaluation Criteria for 
Non-North America-Domiciled 

Motor Carriers 
I. General 
(a) FMCSA will perform a safety audit of each non-North 

America-domiciled motor carrier before granting the carrier 
new entrant registration to operate within the United States. 

(b) FMCSA will conduct the safety audit at a location speci- 
fied by the FMCSA. All records and documents must be made 
available for examination within 48 hours after a request is 
made. Saturdays, Sundays, and Federal holidays are excluded 
from the computation of the 48-hour period. 

(c) The safety audit will include: 
(1) Verification of available performance data and safety 

management programs; 

(2) Verification of a controlled substances and alcohol testing 
program consistent with part 40 of this title; 

(3) Verification of the carrier’s system of compliance with 
hours-of-service rules in part 395 of this subchapter, including 
recordkeeping and retention; 

(4) Verification of proof of financial responsibility; 
(5) Review of available data concerning the carrier’s safety 

history, and other information necessary to determine the 
carrier’s preparedness to comply with the Federal Motor Car- 
rier Safety Regulations, parts 382 through 399 of this 
subchapter, and the Federal Hazardous Material Regulations, 
parts 171 through 180 of this title; 

(6) Inspection of available commercial motor vehicles to be 
used under new entrant registration, if any of these vehicles 
have not received a decal required by §385.703(c) of this 
subchapter; 

(7) Evaluation of the carrier’s safety inspection, mainte- 
nance, and repair facilities or management systems, including 
verification of records of periodic vehicle inspections; 

(8) Verification of drivers’ qualifications, including confirma- 
tion of the validity of the CDL, Canadian Commercial Driver’s 
License, or Mexican Licencia de Federal de Conductor, as 
applicable, of each driver the carrier intends to assign to 
operate under its new entrant registration; and 

(9) An interview of carrier officials to review safety manage- 
ment controls and evaluate any written safety oversight poli- 
cies and practices. 

(d) To successfully complete the safety audit, a non-North 
America-domiciled motor carrier must demonstrate to FMCSA 
that it has the required elements in paragraphs I (c)(2), (3), (4), 
(7), and (8) of this appendix and other basic safety management 

controls in place which function adequately to ensure mini- 

mum acceptable compliance with the applicable safety 

requirements. FMCSA developed “safety audit evaluation cri- 

teria,” which uses data from the safety audit and roadside 

inspections to determine that each applicant for new entrant 

registration has basic safety management controls in place. 

(e) The safety audit evaluation process developed by FMCSA 

is used to: 
(1) Evaluate basic safety management controls and deter- 

mine if each non-North America-domiciled carrier and each 

driver is able to operate safely in the United States; and 

(2) Identify motor carriers and drivers who are having safety 

problems and need improvement in their compliance with the 
FMCSRs and the HMRs, before FMCSA issues new entrant 

registration to operate within the United States. 
II. Source of the Data for the Safety Audit Evaluation 

Criteria 
(a) The FMCSA’s evaluation criteria are built upon the 

operational tool known as the safety audit. FMCSA developed 
this tool to assist auditors, inspectors, and investigators in 
assessing the adequacy of a non-North America-domiciled car- 
rier’s basic safety management controls. 

(b) The safety audit is a review of a non-North America- 
domiciled motor carrier’s operation and is used to: 

(1) Determine if a carrier has the basic safety management 
controls required by 49 U.S.C. 31144; and 

(2) In the event that a carrier is found not to be in compliance 
with applicable FMCSRs and HMRs, educate the carrier on 
how to comply with U.S. safety rules. 

(c) Documents such as those contained in driver qualification 
files, records of duty status, vehicle maintenance records, drug 
and alcohol testing records, and other records are reviewed for 
compliance with the FMCSRs and HMRs. Violations are cited 
on the safety audit. Performance-based information, when 
available, is utilized to evaluate the carrier’s compliance with 
the vehicle regulations. Recordable accident information is also 
collected. 

III. Overall Determination of the Carrier’s Basic 
Safety Management Controls 

(a) The carrier will not receive new entrant registration if 
FMCSA cannot: 

(1) Verify a controlled substances and alcohol testing pro- 
gram consistent with part 40 of this title; 

(2) Verify a system of compliance with the hours-of-service 
rules of this subchapter, including recordkeeping and reten- 
tion; 

(3) Verify proof of financial responsibility; 
(4) Verify records of periodic vehicle inspections; and 
(5) Verify the qualifications of each driver the carrier intends 

to assign to operate commercial motor vehicles in the United 
States, as required by parts 383 and 391 of this subchapter, 
including confirming the validity of each driver’s CDL, Cana- 
dian Commercial Driver’s License, or Mexican Licencia de 
Federal de Conductor, as appropriate. 

(b) If FMCSA confirms each item under paragraphs III (a)(1) 
through (5) of this appendix, the carrier will receive new 
entrant registration, unless FMCSA finds the carrier has in- 
adequate basic safety management controls in at least three 
separate factors described in part IV of this appendix. If 
FMCSA makes such a determination, the carrier’s application 
for new entrant registration will be denied. 

IV. Evaluation of Regulatory Compliance 
(a) During the safety audit, FMCSA gathers information by 

reviewing a motor carrier’s compliance with “acute” and “criti- 
cal” regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those where noncompliance is so 
severe as to require immediate corrective actions by a motor 
carrier regardless of the overall basic safety management con- 
trols of the motor carrier. 
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(c) Critical regulations are those where noncompliance re- 
lates to management and/or operational controls. These are 
indicative of breakdowns in a carrier’s management controls. 

(d) The list of the acute and critical regulations, which are 
used in determining if a carrier has basic safety management 
controls in place, is included in Appendix B, VII, List of Acute 
and Critical Regulations to part 385 of this subchapter. 
; (e) Noncompliance with acute and critical regulations are 
indicators of inadequate safety management controls and usu- 
ally higher than average accident rates. 

(f) Parts of the FMCSRs and the HMRs having similar 
characteristics are combined together into six regulatory areas 
called “factors.” The regulatory factors, evaluated on the ad- 
equacy of the carrier’s safety management controls, are: 

(1) Factor 1—General: Parts 387 and 390; 

(2) Factor 2—Driver: Parts 382, 383, and 391; 

(3) Factor 3—Operational: Parts 392 and 395; 
(4) Factor 4—Vehicle; Parts 393, 396 and inspection data for 

the last 12 months; 

(5) Factor 5—Hazardous Materials: Parts 171, 177, 180 and 
397; and 

(6) Factor 6—Accident: Recordable Accident Rate per Million 
Miles. 

(g) For each instance of noncompliance with an acute regu- 
lation, 1.5 points will be assessed. 

(h) For each instance of noncompliance with a critical regu- 
lation, 1 point will be assessed. 

(i) Vehicle Factor. (1) When at least three vehicle inspections 
are recorded in the Motor Carrier Management Information 
System (MCMIS) during the twelve months before the safety 
audit or performed at the time of the review, the Vehicle Factor 
(part 396) will be evaluated on the basis of the Out-of-Service 
(OOS) rates and noncompliance with acute and critical 
regulations. The results of the review of the OOS rate will 
affect the Vehicle Factor as follows: 

(i) If the motor carrier has had at least three roadside 
inspections in the twelve months before the safety audit, and 
the vehicle OOS rate is 34 percent or higher, one point will be 
assessed against the carrier. That point will be added to any 
other points assessed for discovered noncompliance with acute 
and critical regulations of part 396 of this chapter to determine 
the carrier’s level of safety management control for that factor. 

(ii) If the motor carrier’s vehicle OOS rate is less than 34 
percent, or if there are less than three inspections, the deter- 
mination of the carrier’s level of safety management controls 
will only be based on discovered noncompliance with the acute 
and critical regulations of part 396 of this chapter. 

(2) Roadside inspection information is retained in the 
MCMIS and is integral to evaluating a motor carrier’s ability to 
successfully maintain its vehicles, thus preventing being 
placed OOS during a roadside inspection. Each safety audit 
will continue to have the requirements of part 396 of this 
chapter, Inspection, Repair, and Maintenance, reviewed as 
indicated by the above explanation. 

(j) Accident Factor. (1) In addition to the five regulatory 
factors, a sixth factor is included in the process to address the 
accident history of the motor carrier. This factor is the record- 

able accident rate, which the carrier has experienced during 

the past 12 months. Recordable accident, as defined in 49 CFR 

390.5, means an accident involving a commercial motor vehicle 

operating on a public road in interstate or intrastate commerce 

which results in a fatality; a bodily injury to a person who, as 

a result of the injury, immediately receives medical treatment 

away from the scene of the accident; or one or more motor 

vehicles incurring disabling damage as a result of the accident 

requiring the motor vehicle to be transported away from the 

scene by a tow truck or other motor vehicle. 

(2) [Reserved] ae 

(3) The recordable accident rate will be used in determining 

the carrier’s basic safety management controls in Factor 6, 

Accident. It will be used only when a carrier incurs two or more 
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recordable accidents within the 12 months before the safety 
audit. An urban carrier (a carrier operating entirely within a 
radius of 100 air miles) with a recordable rate per million miles 
greater than 1.7 will be deemed to have inadequate basic safety 
management controls for the accident factor. All other carriers 
with a recordable accident rate per million miles greater than 
1.5 will be deemed to have inadequate basic safety manage- 
ment controls for the accident factor. The rates are the result of 
roughly doubling the United States national average accident 
rate in Fiscal Years 1994, 1995, and 1996. 

(4) FMCSA will continue to consider preventability when a 
new entrant contests the evaluation of the accident factor by 
presenting compelling evidence that the recordable rate is not 
a fair means of evaluating its accident factor. Preventability 
will be determined according to the following standard: “If a 
driver, who exercises normal judgment and foresight, could 
have foreseen the possibility of the accident that in fact oc- 
curred, and avoided it by taking steps within his/her control 
which would not have risked causing another kind of mishap, 
the accident was preventable.” 

(kk) Factor Ratings. (1) The following table shows the five 
regulatory factors, parts of the FMCSRs and HMRs associated 
with each factor, and the accident factor. Each carrier’s level of 
basic safety management controls with each factor is deter- 
mined as follows: 

(i) Factor 1—General: Parts 390 and 387; 

(ii) Factor 2—Driver: Parts 382, 383, and 391; 

(iii) Factor 3—Operational: Parts 392 and 395; 
(iv) Factor 4—Vehicle: Parts 393, 396 and the Out of Service 

Rate; 

(v) Factor 5—Hazardous Materials: Part 171, 177, 180 and 
397; and 

(vi) Factor 6—Accident: Recordable Accident Rate per Mil- 
lion Miles; 

(2) For paragraphs IV (k)(1)G) through (v) of this appendix 
(Factors 1 through 5), if the combined violations of acute and/or 
critical regulations for each factor is equal to three or more 
points, the carrier is determined not to have basic safety 
management controls for that individual factor. 

(3) For paragraph IV (k)(1)(vi) of this appendix, if the re- 
cordable accident rate is greater than 1.7 recordable accidents 
per million miles for an urban carrier (1.5 for all other carriers), 
the carrier is determined to have inadequate basic safety man- 
agement controls. 

(1) Notwithstanding FMCSA verification of the items listed 
in paragraphs III (a)(1) through (5) of this appendix, if the 
safety audit determines the carrier has inadequate basic safety 
management controls in at least three separate factors de- 
scribed in paragraph III of this appendix, the carrier’s appli- 
cation for new entrant registration will be denied. For example, 
FMCSA evaluates a carrier finding: 

(1) One instance of noncompliance with a critical regulation 
in part 387 scoring one point for Factor 1; 

(2) Two instances of noncompliance with acute regulations in 
part 382 scoring three points for Factor 2; 

(3) Three instances of noncompliance with critical regula- 
tions in part 396 scoring three points for Factor 4; and 

(4) Three instances of noncompliance with acute regulations 
in parts 171 and 397 scoring four and one-half (4.5) points for 
Factor 5. 

Under this example, the carrier will not receive new entrant 
registration because it scored three or more points for Factors 
2, 4, and 5 and FMCSA determined the carrier had inadequate 
basic safety management controls in at least three separate 
factors. 

[73 FR 76491, Dec. 16, 2008] 
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Subpart I—Safety Monitoring 

System for Non-North America- 

Domiciled Carriers 

§385.701 Definitions. 

The following definitions apply to this subpart: 
Compliance review means a compliance review as 

defined in §385.3 of this part. 
New entrant registration means the provisional 

registration under subpart H of this part that FMCSA 
grants to a non- North America-domiciled motor carrier 
to provide interstate transportation within the United 
States. It will be revoked if the registrant is not as- 
signed a Satisfactory safety rating following a compli- 
ance review conducted during the safety monitoring 

period established in this subpart. 
Non-North America-domiciled motor carrier 

means a motor carrier of property or passengers whose 
principal place of business is located in a country other 
than the United States, Canada or Mexico. 

[73 FR 76494, Dec. 16, 2008] 

§385.703 Safety monitoring system. 

(a) General. Each non-North America-domiciled car- 
rier new entrant will be subject to an oversight program 
to monitor its compliance with applicable Federal Motor 
Carrier Safety Regulations (FMCSRs), Federal Motor 
Vehicle Safety Standards (FMVSSs), and Hazardous 
Materials Regulations (HMRs). 

(b) Roadside monitoring. Each non-North America- 
domiciled carrier new entrant will be subject to inten- 
sified monitoring through frequent roadside 
inspections. 

(c) Safety decal. Each non-North America-domiciled 
carrier must have on every commercial motor vehicle it 
operates in the United States a current decal attesting 
to a satisfactory North American Standard Commercial 
Vehicle inspection by a certified FMCSA or State inspec- 
tor pursuant to 49 CFR 350.201(k). This requirement 
applies during the new entrant operating period and for 
three years after the carrier’s registration becomes per- 
manent following removal of its new entrant 
designation. 

(d) Compliance review. FMCSA will conduct a com- 
pliance review on a non-North America-domiciled car- 
rier within 18 months after FMCSA issues the carrier a 
USDOT Number. 

[73 FR 76494, Dec. 16, 2008] 

§385.705 Expedited action. 

(a) Anon-North America-domiciled motor carrier com- 
mitting any of the following actions identified through 
roadside inspections, or by any other means, may be 
subjected to an expedited compliance review, or may be 
required to submit a written response demonstrating 
corrective action: 

(1) Using a driver not possessing, or operating with- 
out, a valid CDL, Canadian Commercial Driver’s Li- 
cense, or Mexican Licencia Federal de Conductor. An 

invalid commercial driver’s license includes one that is 

falsified, revoked, expired, or missing a required 

endorsement. 

(2) Operating a vehicle placed out of service for vio- 

lations of the Federal Motor Carrier Safety Regulations 

without taking the necessary corrective action. 

(3) Being involved in, through action or omission, a 

hazardous materials reportable incident, as described 

under 49 CFR 171.15 or 171.16, within the United 

States involving— 

(i) A highway route controlled quantity of certain 

radioactive materials (Class 7). 

(ii) Any quantity of certain explosives (Class 1, Divi- 

sions. lwl-25 ones) 

(iii) Any quantity of certain poison inhalation hazard 

materials (Zone A or B). 
(4) Being involved in, through action or omission, two 

or more hazardous materials reportable incidents, as 
described under 49 CFR 171.15 or 171.16, occurring 
within the United States and involving any hazardous 
material not listed in paragraph (a)(3) of this section. 

(5) Using a driver who tests positive for controlled 
substances or alcohol or who refuses to submit to re- 
quired controlled substances or alcohol tests. 

(6) Operating within the United States a commercial 
motor vehicle without the levels of financial responsi- 
bility required under part 387 of this subchapter. 

(7) Having a driver or vehicle out-of-service rate of 50 
percent or more based upon at least three inspections 
occurring within a consecutive 90-day period. 

(b) Failure to respond to an Agency demand for a 
written response demonstrating corrective action 
within 30 days will result in the suspension of the 
carrier’s new entrant registration until the required 
showing of corrective action isssubmitted to the FMCSA. 

(c) A satisfactory response to a written demand for 
corrective action does not excuse a carrier from the 
requirement that it undergo a compliance review during 
the new entrant registration period. 

[73 FR 76494, Dec. 16, 2008] 

§385.707 The compliance review. 

(a) The criteria used in a compliance review to deter- 
mine whether a non-North America-domiciled new en- 
trant exercises the necessary basic safety management 
controls are specified in Appendix B to this part. 

(b) Satisfactory Rating. If FMCSA assigns a non- 
North America-domiciled carrier a Satisfactory rating 
following a compliance review conducted under this 
subpart, FMCSA will provide the carrier written notice 
as soon as practicable, but not later than 45 days after 
the completion of the compliance review. The carrier’s 
registration will remain in provisional status and its 
on-highway performance will continue to be closely 
monitored for the remainder of the 18-month new en- 
trant registration period. 

(c) Conditional Rating. If FMCSA assigns a non- 
North America-domiciled carrier a Conditional rating 
following a compliance review conducted under this 
subpart, it will initiate a revocation proceeding in ac- 
cordance with §385.709 of this subpart. The carrier’s 
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new entrant registration will not be suspended prior to 
the conclusion of the revocation proceeding. 

(d) Unsatisfactory Rating. If FMCSA assigns a non- 
North America-domiciled carrier an Unsatisfactory rat- 
ing following a compliance review conducted under this 
subpart, it will initiate a suspension and revocation 
proceeding in accordance with §385.709 of this subpart. 
[73 FR 76494, Dec. 16, 2008] 

§385.709 Suspension and revocation of non- 
North America-domiciled carrier registration. 
(a) Ifa carrier is assigned an “Unsatisfactory” safety 

rating following a compliance review conducted under 
this subpart, FMCSA will provide the carrier written 
notice, as soon as practicable, that its registration will 
be suspended effective 15 days from the service date of 
the notice unless the carrier demonstrates, within 10 

days of the service date of the notice, that the compli- 
ance review contains material error. 

(b) For purposes of this section, material error is a 
mistake or series of mistakes that resulted in an erro- 
neous safety rating. 

(c) If the carrier demonstrates that the compliance 
review contained material error, its new entrant regis- 

tration will not be suspended. If the carrier fails to show 
a material error in the compliance review, FMCSA will 
issue an Order: 

(1) Suspending the carrier’s new entrant registration 
and requiring it to immediately cease all further opera- 
tions in the United States; and 

(2) Notifying the carrier that its new entrant regis- 
tration will be revoked unless it presents evidence of 
necessary corrective action within 30 days from the 
service date of the Order. 

(d) If a carrier is assigned a “Conditional” rating 
following a compliance review conducted under this 
subpart, the provisions of paragraphs (a) through (c) of 
this section will apply, except that its new entrant reg- 
istration will not be suspended under paragraph (c)(1) of 

this section. 
(e) If a carrier subject to this subpart fails to provide 

the necessary documents for a compliance review upon 
reasonable request, or fails to submit evidence of the 

necessary corrective action as required by §385.705 of 
this subpart, FMCSA will provide the carrier with writ- 
ten notice, as soon as practicable, that its new entrant 
registration will be suspended 15 days from the service 
date of the notice unless it provides all necessary docu- 

ments or information. This suspension will remain in 

effect until the necessary documents or information is 

produced and: 
(1) The carrier is rated Satisfactory after a compliance 

review; or 

(2) FMCSA determines, following review of the carri- 

er’s response to a demand for corrective action under 

§385.705, that the carrier has taken the necessary cor- 

rective action. 

(f) If a carrier commits any of the actions specified in 

§385.705(a) of this subpart after the removal of a sus- 

pension issued under this section, the suspension will be 

automatically reinstated. FMCSA will issue an Order 

requiring the carrier to cease further operations in the 
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United States and demonstrate, within 15 days from the 
service date of the Order, that it did not commit the 
alleged action(s). If the carrier fails to demonstrate that 
it did not commit the action(s), FMCSA will issue an 
Order revoking its new entrant registration. 

(g) If FMCSA receives credible evidence that a carrier 
has operated in violation of a suspension order issued 
under this section, it will issue an Order requiring the 
carrier to show cause, within 10 days of the service date 
of the Order, why its new entrant registration should 
not be revoked. If the carrier fails to make the necessary 
showing, FMCSA will revoke its registration. 

(h) If a non-North America-domiciled motor carrier 
operates a commercial motor vehicle in violation of a 
suspension or out-of-service order, it is subject to the 
penalty provisions in 49 U.S.C. 521(b)(2)(A), as adjusted 
by inflation, not to exceed amounts for each offense 
under part 386, Appendix B of this subchapter. 

(i) Notwithstanding any provision of this subpart, a 
carrier subject to this subpart is also subject to the 
suspension and revocation provisions of 49 U.S.C. 13905 
for repeated violations of DOT regulations governing its 
motor carrier operations. 

[73 FR 76494, Dec. 16, 2008] 

§385.711 Adminstrative review. 

(a) Anon-North America-domiciled motor carrier may 
request FMCSA to conduct an administrative review if 
it believes FMCSA has committed an error in assigning 
a safety rating or suspending or revoking the carrier’s 
new entrant registration under this subpart. 

(b) The carrier must submit its request in writing, in 
English, to the Associate Administrator for Enforcement 
and Program Delivery, Federal Motor Carrier Safety 
Administration, 1200 New Jersey Avenue, SE., Wash- 
ington DC 20590. 

(c) The carrier’s request must explain the error it 
believes FMCSA committed in assigning the safety rat- 
ing or suspending or revoking the carrier’s new entrant 
registration and include any information or documents 
that support its argument. 

(d) FMCSA will complete its administrative review no 
later than 10 days after the carrier submits its request 
for review. The Associate Administrator’s decision will 
constitute the final Agency action. 

[73 FR 76494, Dec. 16, 2008] 

§385.713 Reapplying for new entrant 
registration. 

(a) A non-North America-domiciled motor carrier 
whose provisional new entrant registration has been 
revoked may reapply for new entrant registration no 
sooner than 30 days after the date of revocation. 

(b) If the provisional new entrant registration was 
revoked because the new entrant failed to receive a 
Satisfactory rating after undergoing a compliance re- 
view, the new entrant must do all of the following: 

(1) Submit an updated MCS-150. 

Editor’s Note: Effective October 23, 2015, §385.713(b) 
introductory text is revised to read: 

(b) If the provisional new entrant registration was 
revoked because the new entrant failed to receive a 
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Satisfactory rating after undergoing a compliance re- 

view, the new entrant must do all of the following: 

Editor’s Note: Effective October 23, 2015, §385. 

713(b)(1) is revised to read: 
(1) Submit an updated Form MCSA-1, FMCSA 

Registration/Update (USDOT Number—Operating Au- 

thority Application); 
(2) Submit evidence that it has corrected the deficien- 

cies that resulted in revocation of its registration and 
will otherwise ensure that it will have basic safety 
management controls in effect. 

(3) Successfully complete a pre-authorization safety 
audit in accordance with §385.607(c) of this part. 

(4) Begin the 18-month new entrant monitoring cycle 
again as of the date the re-filed application is approved. 

(c) If the provisional new entrant registration was 
revoked because FMCSA found that the new entrant 
had failed to submit to a compliance review, it must do 
all of the following: 

(1) Submit an updated MCS—150. 

Editor’s Note: Effective October 23, 2015, §385.713(c) 
introductory text is revised to read: 

(c) If the provisional new entrant registration was 
revoked because FMCSA found the new entrant failed to 
submit to a compliance review, the new entrant must do 
all of the following: 

Editor’s Note: Effective October 23, 2015, §385. 
713(c)(1) is revised to read: 

(1) Submit an updated Form MCSA-1, FMCSA 
Registration/Update (USDOT Number—Operating Au- 
thority Application); 

(2) Successfully complete a pre-authorization safety 
audit in accordance with § 385.607(c) of this Part. 

(3) Begin the 18-month new entrant monitoring cycle 
again as of the date the re-filed application is approved. 

(4) Submit to a compliance review upon request. 
(d) If the new entrant is a for-hire carrier subject to 

the registration provisions under 49 U.S.C. 13901 and 
also has had its operating authority revoked, it must 
re-apply for operating authority as set forth in part 365 
of this subchapter. 

Editor’s Note: Effective October 23, 2015, §385.713(d) 
is revised to read: 

(d) If the new entrant is a for-hire carrier subject to 
the registration provisions under 49 U.S.C. 13901 and 
also has had its operating authority revoked, it must 
reapply for operating authority as set forth in §390. 
201(b) and part 365 of this subchapter. 

[73 FR 76494, Dec. 16, 2008; 78 FR 52650, Aug. 23, 2013] 

§385.715 Duration of safety monitoring system. 

(a) Each non-North America-domiciled carrier subject 
to this subpart will remain in the safety monitoring 
system for at least 18 months from the date FMCSA 
issues its new entrant registration, except as provided 
in paragraphs (c) and (d) of this section. 

(b) If, at the end of this 18-month period, the carrier’s 
most recent safety rating was Satisfactory and no addi- 
tional enforcement or safety improvement actions are 

pending under this subpart, the non-North America- 

domiciled carrier’s new entrant registration will become 

permanent. 

(c) If, at the end of this 18-month period, FMCSA has 

not been able to conduct a compliance review, the carrier 

will remain in the safety monitoring system until a 

compliance review is conducted. If the results of the 

compliance review are satisfactory, the carrier’s new 

entrant registration will become permanent. 

(d) If, at the end of this 18-month period, the carrier’s 

new entrant registration is suspended under §385. 

709(a) of this subpart, the carrier will remain in the 

safety monitoring system until FMCSA either: 
(1) Determines that the carrier has taken corrective 

action; or 
(2) Completes measures to revoke the carrier’s new 

entrant registration under §385.709(c) of this subpart. 

[73 FR 76494, Dec. 16, 2008] 

§385.717 Applicability of safety fitness and 
enforcement procedures. 

At all times during which a non-North America- 
domiciled motor carrier is subject to the safety monitor- 
ing system in this subpart, it is also subject to the 
general safety fitness procedures established in subpart 
A of this part and to compliance and enforcement pro- 
cedures applicable to all carriers regulated by the 
FMCSA. 

[73 FR 76494, Dec. 16, 2008] 

Subpart J—Reserved 

Appendix A to Part 385— 
Explanation of Safety Audit 

Evaluation Criteria 
I. General 

(a) Section 210 of the Motor Carrier Safety Improvement Act 
(49 U.S.C. 31144) directed the Secretary to establish a proce- 
dure whereby each owner and each operator granted new 
authority must undergo a safety review within 12 months after 
receipt of its US DOT number for motor carriers of property 
and 120 days for motor carriers of passengers. The Secretary 
was also required to establish the elements of this safety 
review, including basic safety management controls. The Sec- 
retary, in turn, delegated this to the FMCSA. 

(b) To meet the safety standard, a motor carrier must dem- 
onstrate to the FMCSA that it has basic safety management 
controls in place which function adequately to ensure mini- 
mum acceptable compliance with the applicable safety 
requirements. A “safety audit evaluation criteria” was devel- 
oped by the FMCSA, which uses data from the safety audit and 
roadside inspections to determine that each owner and each 
operator applicant for new entrant registration, provisional 
operating authority, or provisional Certificate of Registration 
has basic safety management controls in place. The term 
“safety audit” is the equivalent to the “safety review” required 
by §210. Using “safety audit” avoids any possible confusion 
with the safety reviews previously conducted by the agency 
that were discontinued on September 30, 1994. 
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(c) The safety audit evaluation process develo 
FMCSA is used to: : ase Cle 
1 Evaluate basic safety management controls and deter- 

mine if each owner and each operator is able to operate safely 
in interstate commerce; and 

2. Identify owners and operators who are having safety 
problems and need improvement in their compliance with the 
FMCSRs and the HMRs, before they are granted permanent 
registration. 
II. Source of the Data for the Safety Audit Evaluation 

Criteria 
(a) The FMCSA’s evaluation criteria are built upon the 

operational tool known as the safety audit. This tool was 
developed to assist auditors and investigators in assessing the 
adequacy of a new entrant’s basic safety management controls. 

(b) The safety audit is a review of a Mexico-domiciled or new 
entrant motor carrier’s operation and is used to: 

1. Determine if a carrier has the basic safety management 
controls required by 49 U.S.C. 31144; 

2. Meet the requirements of Section 350 of the DOT Appro- 
priations Act; and 

3. In the event that a carrier is found not to be in compliance 
with applicable FMCSRs and HMRs, the safety audit can be 
used to educate the carrier on how to comply with U.S. safety 
rules. 

(c) Documents such as those contained in the driver quali- 
fication files, records of duty status, vehicle maintenance re- 
cords, and other records are reviewed for compliance with the 
FMCSRs and HMRs. Violations are cited on the safety audit. 
Performance-based information, when available, is utilized to 
evaluate the carrier’s compliance with the vehicle regulations. 
Recordable accident information is also collected. 
Ill. Determining if the Carrier Has Basic Safety Man- 

agement Controls 
(a) During the safety audit, the FMCSA gathers information 

by reviewing a motor carrier’s compliance with “acute” and 
“critical” regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those where noncompliance is so 
severe as to require immediate corrective actions by a motor 
carrier regardless of the overall basic safety management con- 
trols of the motor carrier. 

(c) Critical regulations are those where noncompliance re- 
lates to management and/or operational controls. These are 
indicative of breakdowns in a carrier’s management controls. 

(d) The list of the acute and critical regulations, which are 
used in determining if a carrier has basic safety management 
controls in place, is included in Appendix B, VII. List of Acute 
and Critical Regulations. 

(e) Noncompliance with acute and critical regulations are 
indicators of inadequate safety management controls and usu- 
ally higher than average accident rates. 

(f) Parts of the FMCSRs and the HMRs having similar 
characteristics are combined together into six regulatory areas 

called “factors.” The regulatory factors, evaluated on the basis 

of the adequacy of the carrier’s safety management controls, 

are: 
1. Factor 1—General: Parts 387 and 390; 
2. Factor 2—Driver: Parts 382, 383 and 391; 
3. Factor 3—Operational: Parts 392 and 395; 

4. Factor 4—Vehicle: Part 393, 396 and inspection data for 

the last 12 months; 
5. Factor 5—Hazardous Materials: Parts 171, 177, 180 and 

397; and ; 
6. Factor 6—Accident: Recordable Accident Rate per Million 

Miles. j 
(g) For each instance of noncompliance with an acute regu- 

lation, 1.5 points will be assessed. 

(h) For each instance of noncompliance with a critical regu- 

lation, 1 point will be assessed. 

(i) FMCSA also gathers information on compliance with 

applicable household goods and Americans with Disabilities 
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Act of 1990 requirements, but failure to comply with these 
requirements does not affect the determination of the adequacy 
of basic safety management controls. 
A. Vehicle Factor 

(a) When at least three vehicle inspections are recorded in 
the Motor Carrier Management Information System (MCMIS) 
during the twelve months before the safety audit or performed 
at the time of the review, the Vehicle Factor (Part 396) will be 
evaluated on the basis of the Out-of-Service (OOS) rates and 
noncompliance with acute and critical regulations. The results 
of the review of the OOS rate will affect the Vehicle Factor as 
follows: 

1. If the motor carrier has had at least three roadside 
inspections in the twelve months before the safety audit, and 
the vehicle OOS rate is 34 percent or higher, one point will be 
assessed against the carrier. That point will be added to any 
other points assessed for discovered noncompliance with acute 
and critical regulations of part 396 to determine the carrier’s 
level of safety management control for that factor; and 

2. If the motor carrier’s vehicle OOS rate is less than 34 
percent, or if there are less than three inspections, the deter- 
mination of the carrier’s level of safety management controls 
will only be based on discovered noncompliance with the acute 
and critical regulations of part 396. 

(b) Over two million inspections occur on the roadside each 
year. This vehicle inspection information is retained in the 
MCMIS and is integral to evaluating motor carriers’ ability to 
successfully maintain their vehicles, thus preventing them 
from being placed OOS during roadside inspections. Each 
safety audit will continue to have the requirements of part 396, 
Inspection, Repair, and Maintenance, reviewed as indicated by 
the above explanation. 

B. The Accident Factor 
(a) In addition to the five regulatory factors, a sixth factor is 

included in the process to address the accident history of the 
motor carrier. This factor is the recordable accident rate, which 
the carrier has experienced during the past 12 months. Record- 
able accident, as defined in 49 CFR 390.5, means an accident 
involving a commercial motor vehicle operating on a public 
road in interstate or intrastate commerce which results in a 
fatality; a bodily injury to a person who, as a result of the 
injury, immediately receives medical treatment away from the 
scene of the accident; or one or more motor vehicles incurring 
disabling damage as a result of the accident requiring the 
motor vehicle to be transported away from the scene by a tow 
truck or other motor vehicle. 

(b) Experience has shown that urban carriers, those motor 
carriers operating entirely within a radius of less than 100 air 
miles (normally urban areas), have a higher exposure to acci- 

dent situations because of their environment and normally 
have higher accident rates. 

(c) The recordable accident rate will be used in determining 
the carrier’s basic safety management controls in Factor 6, 
Accident. It will be used only when a carrier incurs two or more 
recordable accidents within the 12 months before the safety 
audit. An urban carrier (a carrier operating entirely within a 
radius of 100 air miles) with a recordable rate per million miles 
greater than 1.7 will be deemed to have inadequate basic safety 
management controls for the accident factor. All other carriers 
with a recordable accident rate per million miles greater than 
1.5 will be deemed to have inadequate basic safety manage- 
ment controls for the accident factor. The rates are the result of 
roughly doubling the national average accident rate in Fiscal 
Years 1994, 1995, and 1996. 

(d) The FMCSA will continue to consider preventability 
when a new entrant contests the evaluation of the accident 
factor by presenting compelling evidence that the recordable 
rate is not a fair means of evaluating its accident factor. 
Preventability will be determined according to the following 
standard: “If a driver, who exercises normal judgment and 
foresight, could have foreseen the possibility of the accident 
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that in fact occurred, and avoided it by taking steps within 

his/her control which would not have risked causing another 

kind of mishap, the accident was preventable.” 

C. Factor Ratings 
For Factors 1 through 5, if the combined violations of acute 

and or critical regulations for each factor is equal to three or 

more points, the carrier is determined not to have basic safety 
management controls for that individual factor. 

If the recordable accident rate is greater than 1.7 recordable 
accidents per million miles for an urban carrier (1.5 for all 
other carriers), the carrier is determined to have inadequate 

basic safety management controls. 
IV. Overall Determination of the Carrier’s Basic Safety 

Management Controls 
(a) If the carrier is evaluated as having inadequate basic 

safety management controls in at least three separate factors, 
the carrier will be considered to have inadequate safety man- 
agement controls in place and corrective action will be neces- 
sary in order to avoid having its new entrant registration, 
provisional operating authority, or provisional Certificate of 
Registration revoked. 

(b) For example, FMCSA evaluates a carrier finding: 
(1) One instance of noncompliance with a critical regulation 

in part 387 scoring one point for Factor 1; 
(2) Two instances of noncompliance with acute regulations in 

part 382 scoring three points for Factor 2; 
(3) Three instances of noncompliance with critical regula- 

tions in part 396 scoring three points for Factor 4; and 
(4) Three instances of noncompliance with acute regulations 

in parts 171 and 397 scoring four and one-half (4.5) points for 
Factor 5. 

(c) In this example, the carrier scored three or more points 
for Factors 2, 4, and 5 and FMCSA determined the carrier had 
inadequate basic safety management controls in at least three 
separate factors. FMCSA will require corrective action in order 
to avoid having the carrier’s new entrant registration revoked, 

or having the provisional operating authority or provisional 
Certificate of Registration suspended and possibly revoked. 

[56 FR 5365, Feb. 11, 1991; 65 FR 35296, June 2, 2000; 67 FR 
12773-12774, Mar. 19, 2002; 67 FR 31986, May 13, 2002; 73 FR 
76496, Dec. 16, 2008; 78 FR 60232, Oct. 1, 2013] 

Appendix B to Part 385— 
Explanation of Safety Rating 

Process 
(a) Section 215 of the Motor Carrier Safety Act of 1984 (49 

U.S.C. 31144) directed the Secretary of Transportation to es- 
tablish a procedure to determine the safety fitness of owners 
and operators of commercial motor vehicles operating in inter- 
state or foreign commerce. The Secretary, in turn, delegated 
this responsibility to the Federal Motor Carrier Safety Admin- 
istration (FMCSA). 

(b) As directed, FMCSA promulgated a safety fitness regu- 
lation, entitled “Safety Fitness Procedures,” which established 
a procedure to determine the safety fitness of motor carriers 
through the assignment of safety ratings and established a 
“safety fitness standard” which a motor carrier must meet to 
obtain a satisfactory safety rating. 

(c) Critical regulations are those identified as such where 
noncompliance relates to management and/or operational 
controls. These are indicative of breakdowns in a carrier’s 
management controls. An example of a critical regulation is 
§395.3(a)(1), requiring or permitting a property-carrying com- 
mercial motor vehicle driver to drive more than 11 hours. 

(d) The safety rating process developed by FMCSA is used to: 
1. Evaluate safety fitness and assign one of three safety 

ratings (satisfactory, conditional, or unsatisfactory) to motor 
carriers operating in interstate commerce. This process con- 

forms to $385.5, Safety fitness standard, and §385.7, Factors to 

be considered in determining a safety rating. f 

2. Identify motor carriers needing improvement in their 

compliance with the Federal Motor Carrier Safety Regulations 

(FMCSRs) and applicable Hazardous Materials Regulations 

(HMRs). These are carriers rated unsatisfactory or conditional. 

(e) The hazardous materials safety permit requirements of 

part 385, subpart E apply to intrastate motor carriers. Intra- 

state motor carriers that are subject to the hazardous materi- 

als safety permit requirements in subpart E will be rated using 

equivalent State requirements whenever the FMCSRs are ref- 

erenced in this appendix. 
(f) The safety rating will be determined by applying the 

SFRM equally to all of a company’s motor carrier operations in 

commerce, including if applicable its operations in Canada 

and/or Mexico. 
I. Source of Data for Rating Methodology 

(a) The FMCSA’s rating process is built upon the operational 
tool known as the CR. This tool was developed to assist Federal 
and State safety specialists in gathering pertinent motor car- 
rier compliance and accident information. 

(b) The CR is an in-depth examination of a motor carrier’s 
operations and is used (1) to rate unrated motor carriers, (2) to 
conduct a follow-up investigation on motor carriers rated un- 
satisfactory or conditional as a result of a previous review, (3) 
to investigate complaints, or (4) in response to a request by a 
motor carrier to reevaluate its safety rating. Documents such 
as those contained in driver qualification files, records of duty 
status, vehicle maintenance records, and other records are 

thoroughly examined for compliance with the FMCSRs and 
HMRs. Violations are cited on the CR document. Performance- 
based information, when available, is utilized to evaluate the 

carrier’s compliance with the vehicle regulations. Recordable 
accident information is also collected. 
II. Converting CR Information Into a Safety Rating 

(a) The FMCSA gathers information through an in-depth 
examination of the motor carrier’s compliance with identified 
“acute” or “critical” regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those identified as such where 
non-compliance is so severe as to Ffequire immediate corrective 
actions by a motor carrier regardless of the overall safety 
posture of the motor carrier. An example of an acute regulation 
is §383.37(b), allowing, requiring, permitting, or authorizing 
an employee with more than one Commercial Driver’s License 
(CDL) to operate a commercial motor vehicle. Noncompliance 
with §383.37(b) is usually discovered when the motor carrier’s 
driver qualification file reflects that the motor carrier had 
knowledge of a driver with more than one CDL, and still 
permitted the driver to operate a commercial motor vehicle. If 
the motor carrier did not have such knowledge or could not 
reasonably be expected to have such knowledge, then a viola- 
tion would not be cited. 

(c) Critical regulations are those identified as such where 
noncompliance relates to management and/or operational 
controls. These are indicative of breakdowns in a carrier’s 
management controls. An example of a critical regulation is 
§395.3(a)(1), requiring or permitting a property-carrying com- 
mercial motor vehicle driver to drive more than 11 hours. 

(d) The list of the acute and critical regulations which are 
used in determining safety ratings is included at the end of this 
document. 

(e) Noncompliance with acute regulations and patterns of 
non-compliance with critical regulations are quantitatively 
linked to inadequate safety management controls and usually 
higher than average accident rates. The FMCSA has used 
non-compliance with acute regulations and patterns of non- 
compliance with critical regulations since 1989 to determine 
motor carriers’ adherence to the Safety fitness standard in 
§385.5. 

(f) The regulatory factors, evaluated on the basis of the 
adequacy of the carrier’s safety management controls, are: (1) 
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Parts 172 and 173; (2) Parts 387 and 390; (3) Parts 382, 383, 
and 391; (4) Parts 392 and 395; (5) Parts 393 and 396 when 
there are less than three vehicle inspections in the last 12 
months to evaluate; and (6) Parts 397, 171, 177 and 180. 

(g) For each instance of noncompliance with an acute regu- 
lation or each pattern of noncompliance with a critical regula- 
tion during the CR, one point will be assessed. A pattern is 
more than one violation. When a number of documents are 
reviewed, the number of violations required to meet a pattern 
is equal to at least 10 percent of those examined. 

(h) However, each pattern of noncompliance with a critical 
regulation relative to Part 395, Hours of Service of Drivers, will 
be assessed two points. 

A. Vehicle Factor 
(a) When a total of three or more inspections are recorded in 

the Motor Carrier Management Information System (MCMIS) 
during the twelve months prior to the CR or performed at the 
time of the review, the Vehicle Factor (Parts 393 and 396) will 

be evaluated on the basis of the Out-of-Service (OOS) rates and 
noncompliance with acute regulations and/or a pattern of non- 
compliance with critical regulations. The results of the review 
of the OOS rate will affect the Vehicle Factor rating as follows: 

1. If a motor carrier has three or more roadside vehicle 
inspections in the twelve months prior to the carrier review, or 
three vehicles inspected at the time of the review, or a combi- 
nation of the two totaling three or more, and the vehicle OOS 
rate is 34 percent or greater, the initial factor rating will be 
conditional The requirements of Part 396, Inspection, Repair, 
and Maintenance, will be examined during each review. The 
results of the examination could lower the factor rating to 
unsatisfactory if noncompliance with an acute regulation or a 
pattern of noncompliance with a critical regulation is 
discovered. If the examination of the Part 396 requirements 
reveals no such problems with the systems the motor carrier is 
required to maintain for compliance, the Vehicle Factor re- 
mains conditional. 

2. If a carrier’s vehicle OOS rate is less than 34 percent, the 
initial factor rating will be satisfactory. If noncompliance with 
an acute regulation or a pattern of noncompliance with a 
critical regulation is discovered during the examination of Part 
396 requirements, the factor rating will be lowered to 
conditional. If the examination of Part 396 requirements dis- 
covers no such problems with the systems the motor carrier is 
required to maintain for compliance, the Vehicle Factor re- 
mains satisfactory. 

(b) Nearly two million vehicle inspections occur on the road- 
side each year. This vehicle inspection information is retained 
in the MCMIS and is integral to evaluating motor carriers’ 
ability to successfully maintain their vehicles, thus preventing 
them from being placed OOS during roadside inspections. 
Since many of the roadside inspections are targeted to visibly 
defective vehicles and since there are a limited number of 
inspections for many motor carriers, the use of that data is 

limited. Each CR will continue to have the requirements of 

Part 396, Inspection, Repair, and Maintenance, reviewed as 

indicated by the above explanation. 
B. Accident Factor 

(a) In addition to the five regulatory rating factors, a sixth 

factor is included in the process to address the accident history 

of the motor carrier. This factor is the recordable accident rate 

for the past 12 months. A recordable accident, consistent with 

the definition for “accident” in 49 CFR 390.5, means an occur- 

rence involving a commercial motor vehicle on a highway in 

motor carrier operations in commerce or within Canada or 

Mexico (if the motor carrier also operates in the United States) 

that results in a fatality; in bodily injury to a person who, as a 

result of the injury, immediately receives medical treatment 

away from the scene of the accident; or in one or more motor 

vehicles incurring disabling damage that requires the motor 

vehicle to be transported away from the scene by a tow truck or 

other motor vehicle. 
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(b) Recordable accidents per million miles were computed for 
each CR performed in Fiscal Years 1994, 1995 and 1996. The 
national average for all carriers rated was 0.747, and .839 for 
carriers operating entirely within the 100 air mile radius. 

(c) Experience has shown that urban carriers, those motor 
carriers operating primarily within a radius of less than 100 air 
miles (normally in urban areas) have a higher exposure to 
accident situations because of their environment and normally 
have higher accident rates. 

(d) The recordable accident rate will be used to rate Factor 6, 
Accident. It will be used only when a motor carrier incurs two 
or more recordable accidents occurred within the 12 months 
prior to the CR. An urban carrier (a carrier operating entirely 
within a radius of 100 air miles) with a recordable accident rate 
greater than 1.7 will receive an unsatisfactory rating for the 
accident factor. All other carriers with a recordable accident 
rate greater than 1.5 will receive an unsatisfactory factor 
rating. The rates are a result of roughly doubling the national 
average accident rate for each type of carrier rated in Fiscal 
Years 1994, 1995 and 1996. 

(e) The FMCSA will continue to consider preventability 
when a motor carrier contests a rating by presenting compel- 
ling evidence that the recordable rate is not a fair means of 
evaluating its accident factor. Preventability will be deter- 
mined according to the following standard: “If a driver, who 
exercises normal judgment and foresight could have foreseen 
the possibility of the accident that in fact occurred, and avoided 

it by taking steps within his/her control which would not have 
risked causing another kind of mishap, the accident was 
preventable.” 
C. Factor Ratings 

(a) Parts of the FMCSRs and the HMRs having similar 
characteristics are combined together into five regulatory ar- 
eas called “factors.” 

(b) The following table shows the five regulatory factors, 
parts of the FMCSRs and HMRs associated with each factor, 
and the accident factor. Factor Ratings are determined as 
follows: 

Factors 
Factor 1 General=Parts 387 and 390 
Factor 2 Driver=Parts 382, 383 and 391 
Factor 3 Operational=Parts 392 and 395 
Factor 4 Vehicle=Parts 393 and 396 
Factor 5 Haz. Mat.=Parts 397, 171, 177 and 180 

Factor 6 Accident Factor=Recordable Rate 
“Satisfactory’—if the acute and/or critical=0 points 
“Conditional”—if the acute and/or critical=1 point 
“Unsatisfactory’—if the acute and/or critical=2 or more 

points 
III. Safety Rating 
A. Rating Table 

(a) The ratings for the six factors are then entered into a 
rating table which establishes the motor carrier’s safety rating. 

(b) The FMCSA has developed a computerized rating for- 
mula for assessing the information obtained from the CR docu- 
ment and is using that formula in assigning a safety rating. 

Motor Carrier Safety Rating Table 

Factor ratings Overall safety rating 

Unsatisfactory Conditional 

Oprebran nottonc d toodousco ZO TOWORiwamesc ear Satisfactory. 

Oheisa ats etacateeer tion more than) 2c ite. a Conditional. 

AV Sana eenenn ease nancies 2 or fewer.......... Conditional. 

Torani crinee tree tracts more than 2........ Unsatisfactory. 

2 OF MONC ana atleeaie restock ON) anolteh oan eare anc Unsatisfactory. 

Se 
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B. Proposed Safety Rating 
(a) The proposed safety rating will appear on the CR. The 

following appropriate information will appear after the last 
entry on the CR, MCS-151, part B. 

“Your proposed safety rating is SATISFACTORY.” 

OR 
“Your proposed safety rating is CONDITIONAL.” The pro- 

posed safety rating will become the final safety rating 45 days 
after you receive this notice. 

OR 
“Your proposed safety rating is UNSATISFACTORY.” The 

proposed safety rating will become the final safety rating 45 
days after you receive this notice. 

(b) Proposed safety ratings of conditional or unsatisfactory 
will list the deficiencies discovered during the CR for which 
corrective actions must be taken. 

(c) Proposed unsatisfactory safety ratings will indicate that, 
if the unsatisfactory rating becomes final, the motor carrier will 
be subject to the provision of §385.13, which prohibits motor 
carriers rated unsatisfactory from transporting hazardous ma- 
terials requiring placarding or more than 15 passengers, in- 
cluding the driver. 
IV. Assignment of Final Rating/Motor Carrier Notifica- 

tion 
When the official rating is determined in Washington, D.C., 

the FMCSA notifies the motor carrier in writing of its safety 
rating as prescribed in §385.11. A proposed conditional safety 
rating (which is an improvement of an existing unsatisfactory 
rating) becomes effective as soon as the official safety rating 
from Washington, D.C. is issued, and the carrier may also avail 
itself of relief under the §385.15, Administrative Review and 

§385.17, Change to safety rating based on corrective actions. 
V. Motor Carrier Rights to a Change in the Safety 

Rating 
Under §§385.15 and 385.17, motor carriers have the right to 

petition for a review of their ratings if there are factual or 
procedural disputes, and to request another review after cor- 
rective actions have been taken. They are the procedural av- 
enues a motor carrier which believes its safety rating to be in 
error may exercise, and the means to request another review 
after corrective action has been taken. 
VI. Conclusion 

(a) The FMCSA believes this “safety fitness rating method- 
ology” is a reasonable approach for assigning a safety rating 
which best describes the current safety fitness posture of a 
motor carrier as required by the safety fitness regulations 
($385.9). This methodology has the capability to incorporate 
regulatory changes as they occur. 

(b) Improved compliance with the regulations leads to an 
improved rating, which in turn increases safety. This increased 
safety is our regulatory goal. 
VII. List of Acute and Critical Regulations 

§382.115(a) Failing to implement an alcohol and/or con- 
trolled substances testing program (domestic motor carrier) 
(acute). 

§382.115(b) Failing to implement an alcohol and/or con- 
trolled substances testing program (foreign motor carrier) 
(acute). 

§382.201 Using a driver known to have an alcohol concen- 
tration of 0.04 or greater (acute). 

§382.211 Using a driver who has refused to submit to an 
alcohol or controlled substances test required under part 382 
(acute). 

§382.213(b) Using a driver known to have used a controlled 
substance (acute). 

§382.215 Using a driver known to have tested positive for a 
controlled substance (acute). 

§382.301(a) Using a driver before the motor carrier has 
received a negative pre-employment controlled substance test 
result (critical). 

§382.303(a) Failing to conduct post accident testing on 

driver for alcohol (critical). 

§382.303(b) Failing to conduct post accident testing on 

driver for controlled substances (critical). 

§382.305 Failing to implement a random controlled sub- 

stances and/or an alcohol testing program (acute). 

§382.305(b)(1) Failing to conduct random alcohol testing at 

an annual rate of not less than the applicable annual rate of the 

average number of driver positions (critical). 
§382.305(b)(2) Failing to conduct random controlled sub- 

stances testing at an annual rate of not less than the applicable 

annual rate of the average number of driver positions (critical). 
§382.309(a) Using a driver who has not undergone a return- 

to-duty alcohol test with a result indicating an alcohol concen- 

tration of less than 0.02 (acute). 
§382.309(b) Using a driver who has not undergone a return- 

to-duty controlled substances test with a result indicating a 
verified negative result for controlled substances (acute). 

§382.503 Allowing a driver to perform safety sensitive func- 
tion, after engaging in conduct prohibited by subpart B, with- 
out being evaluated by substance abuse professional, as 
required by §382.605 (critical). 

§382.505(a) Using a driver within 24 hours after being found 
to have an alcohol concentration of 0.02 or greater but less than 
0.04 (acute). 

§382.605(c)(1) Using a driver who has not undergone a 
return-to-duty alcohol test with a result indicating an alcohol 
concentration of less than .02 or with verified negative test 
result, after engaging in conduct prohibited by part 382 sub- 
part B (acute). 

§382.605(c)(2)(ii) Failing to subject a driver who has been 
identified as needing assistance to at least six unannounced 
follow-up alcohol and/or controlled substance tests in the first 
12 months following the driver’s return to duty (critical). 

§383.23(a) Operating a commercial motor vehicle without a 
valid commercial driver’s license (critical). 

§383.37(a) Knowingly allowing, requiring, permitting, or 
authorizing an employee who does not have a current CLP or 
CDL, who does not have a CLP or CDL with the proper class or 
endorsements, or who operates a CMV in violation of any 
restriction on the CLP or CDL to operate a CMV (acute). 

§383.37(b) Knowingly allowing, requiring, permitting, or 
authorizing an employee with a commercial driver’s license 
which is suspended, revoked, or canceled by a state or who is 
disqualified to operate a commercial motor vehicle (acute). 

§383.37(c) Knowingly allowing, requiring, permitting, or au- 
thorizing an employee with more than one commercial driver’s 
license to operate a commercial motor vehicle (acute). 

§383.51(a) Knowingly allowing, requiring, permitting, or 
authorizing a driver to drive who is disqualified to drive a 
commercial motor vehicle (acute). 

§387.7(a) Operating a motor vehicle without having in effect 
the required minimum levels of financial responsibility cover- 
age (acute). 

§387.7(d) Failing to maintain at principal place of business 
required proof of financial responsibility (critical). 

§387.31(a) Operating a passenger carrying vehicle without 
having in effect the required minimum levels of financial re- 
sponsibility (acute). 

§387.31(d) Failing to maintain at principal place of business 
required proof of financial responsibility for passenger carrying 
vehicles (critical). 

§390.15(b)(2) Failing to maintain copies of all accident re- 
ports required by State or other governmental entities or in- 
surers (critical). 

§390.35 Making, or causing to make fraudulent or intention- 
ally false statements or records and/or reproducing fraudulent 
records (acute). 

§391.11(b)(4) Using a physically unqualified driver (acute). 
§391.15(a) Using a disqualified driver (acute). 
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§391.45(a) Using a driver not medically examined and cer- 
tified (critical). 

§391.45(b)(1) Using a driver not medically examined and 
certified during the preceding 24 months (critical). 

§391.51(a) Failing to maintain driver qualification file on 
each driver employed (critical), 

§391.51(b)(2) Failing to maintain inquiries into driver’s driv- 
ing record in driver’s qualification file (critical), 

§391.51(b)(7) Failing to maintain medical examiner’s certifi- 
cate in driver’s qualification file (critical). 

§392.2 Operating a motor vehicle not in accordance with the 
laws, ordinances, and regulations of the jurisdiction in which it 
is being operated (critical). 

§392.4(b) Requiring or permitting a driver to drive while 
under the influence of, or in possession of, a narcotic drug, 
amphetamine, or any other substance capable of rendering the 
driver incapable of safely operating a motor vehicle (acute). 

§392.5(b)(1) Requiring or permitting a driver to drive a 
motor vehicle while under the influence of, or in possession of, 
an intoxicating beverage (acute). 

§392.5(b)(2) Requiring or permitting a driver who shows 
evidence of having consumed an intoxicating beverage within 4 
hours to operate a motor vehicle (acute). 

$392.6 Scheduling a run which would necessitate the vehicle 
being operated at speeds in excess of those prescribed (critical). 

§392.9(a)(1) Requiring or permitting a driver to drive with- 
out the vehicle’s cargo being properly distributed and ad- 
equately secured (critical). 

§395.1(h)(1)G) Requiring or permitting a property-carrying 
commercial motor vehicle driver to drive more than 15 hours 
(Driving in Alaska) (critical). 

§395.1(h)(1)(ii) Requiring or permitting a property-carrying 
commercial motor vehicle driver to drive after having been on 
duty 20 hours (Driving in Alaska) (critical). 

§395.1(h)(1)(ii) Requiring or permitting a property-carrying 
commercial motor vehicle driver to drive after having been on 
duty more than 70 hours in 7 consecutive days (Driving in 
Alaska.) (critical). 

§395.1(h)(1)Gv) Requiring or permitting a property-carrying 
commercial motor vehicle driver to drive after having been on 
duty more than 80 hours in 8 consecutive days (Driving in 
Alaska) (critical). 

§395.1(h)(2)(i) Requiring or permitting a passenger-carrying 
commercial motor vehicle driver to drive more than 15 hours 
(Driving in Alaska) (critical). 

§395.1(h)(2)(Gi) Requiring or permitting a passenger- 
carrying commercial motor vehicle driver to drive after having 
been on duty 20 hours (Driving in Alaska) (critical) 

§395.1(h)(2)(@ii) Requiring or permitting a passenger- 
carrying commercial motor vehicle driver to drive after having 
been on duty more than 70 hours in 7 consecutive days (Driving 

in Alaska) (critical). 
§395.1(h)(2)(iv) Requiring or permitting a passenger- 

carrying commercial motor vehicle driver to drive after having 

been on duty more than 80 hours in 8 consecutive days (Driving 

in Alaska) (critical). 
§395.1(0) Requiring or permitting a property-carrying com- 

mercial motor vehicle driver to drive after having been on duty 

16 consecutive hours (critical). ' 

§395.3(a)(1) Requiring or permitting a property-carrying 

commercial motor vehicle driver to drive without taking an 

off-duty period of at least 10 consecutive hours prior to driving 

(critical). ; 
§395.3(a)(2) Requiring or permitting a property-carrying 

commercial motor vehicle driver to drive after the end of the 

14th hour after coming on duty (critical). 

§395.3(a)(3)(i) Requiring or permitting a property-carrying 

commercial motor vehicle driver to drive more than 11 hours 

(critical). - 
§395.3(a)(3)(ii) Requiring or permitting a property-carrying 

commercial motor vehicle driver to drive if more than 8 hours 
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have passed since the end of the driver’s last off-duty or 
sleeper-berth period of at least 30 minutes (critical). 

§395.3(b)\(1) Requiring or permitting a property-carrying 
commercial motor vehicle driver to drive after having been on 
duty more than 60 hours in 7 consecutive days (critical). 

§395.3(b)(2) Requiring or permitting a property-carrying 
commercial motor vehicle driver to drive after having been on 
duty more than 70 hours in 8 consecutive days (critical). 

§395.5(a)(1) Requiring or permitting a passenger-carrying 
commercial motor vehicle driver to drive more than 10 hours 
(critical). 

§395.5(a)(2) Requiring or permitting a passenger-carrying 
commercial motor vehicle driver to drive after having been on 
duty 15 hours (critical). 

§395.5(b)(1) Requiring or permitting a passenger-carrying 
commercial motor vehicle driver to drive after having been on 
duty more than 60 hours in 7 consecutive days (critical). 

§395.5(b)(2) Requiring or permitting a passenger-carrying 
commercial motor vehicle driver to drive after having been on 
duty more than 70 hours in 8 consecutive days (critical). 

§395.8(a) Failing to require driver to make a record of duty 
status (critical). 

§395.8(e) False reports of records of duty status (critical). 
§395.8() Failing to require driver to forward within 13 days 

of completion, the original of the record of duty status (critical). 
§$395.8(k)(1) Failing to preserve driver’s record of duty status 

for 6 months (critical). 
§395.8(k)(1) Failing to preserve driver’s records of duty sta- 

tus supporting documents for 6 months (critical). 
§396.3(b) Failing to keep minimum records of inspection and 

vehicle maintenance (critical). 
§396.9(c)(2) Requiring or permitting the operation of a motor 

vehicle declared “out-of-service” before repairs were made 
(acute). 

§396.11(a) Failing to require driver to prepare driver vehicle 
inspection report (critical). 

§396.11(c) Failing to correct Out-of-Service defects listed by 
driver in a driver vehicle inspection report before the vehicle is 
operated again (acute). 

§396.17(a) Using a commercial motor vehicle not periodi- 
cally inspected (critical). 

§396.17(g) Failing to promptly repair parts and accessories 
not meeting minimum periodic inspection standards (acute). 

§397.5(a) Failing to ensure a motor vehicle containing Divi- 
sion 1.1, 1.2, or 1.3 (explosive) material is attended at all times 

by its driver or a qualified representative (acute). 
§397.7(a)(1) Parking a motor vehicle containing Division 1.1, 

1.2, or 1.3 materials within 5 feet of traveled portion of highway 
or street (critical). 

§397.7(b) Parking a motor vehicle containing hazardous ma- 
terial(s) other than Division 1.1, 1.2, or 1.3 materials within 5 

feet of traveled portion of highway or street (critical). 
§397.13(a) Permitting a person to smoke or carry a lighted 

cigarette, cigar or pipe within 25 feet of a motor vehicle con- 
taining Class 1 materials, Class 5 materials, or flammable 

materials classified as Division 2.1, Class 3, Divisions 4.1 and 

4.2 (critical). 
§397.19(a) Failing to furnish driver of motor vehicle trans- 

porting Division 1.1, 1.2, or 1.3 (explosive) materials with a 

copy of the rules of part 397 and/or emergency response in- 
structions (critical). 

§397.67(d) Requiring or permitting the operation of a motor 
vehicle containing explosives in Class 1, Divisions 1.1, 1.2, or 
1.3 that is not accompanied by a written route plan (critical). 

§397.101(d) Requiring or permitting the operation of a motor 
vehicle containing highway route-controlled quantity, as de- 
fined in §173.403, of radioactive materials that is not accom- 

panied by a written route plan. 
§171.15 Carrier failing to give immediate telephone notice of 

an incident involving hazardous materials (critical). 
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§171.16 Carrier failing to make a written report of an inci- 
dent involving hazardous materials (critical). 

§172.313(a) Accepting for transportation or transporting a 
package containing a poisonous-by-inhalation material that is 
not marked with the words “Inhalation Hazard” (acute). 

§172.704(a)(4) Failing to provide security awareness train- 
ing (critical). 

§172.704(a)(5) Failing to provide in-depth security aware- 
ness training (critical). 

§172.800(b) Transporting HM without a security plan 
(acute). 

§172.800(b) Transporting HM without a security plan that 
conforms to Subpart I requirements (acute). 

§172.800(b) Failure to adhere to a required security plan 
(acute). 

§172.802(b) Failure to make copies of security plan available 
to hazmat employees (critical). 

§173.24(b)(1) Accepting for transportation or transporting a 
package that has an identifiable release of a hazardous mate- 
rial to the environment (acute). 

§173.421(a) Accepting for transportation or transporting a 
Class 7 (radioactive) material described, marked, and pack- 
aged as a limited quantity when the radiation level on the 
surface of the package exceeds 0.005mSv/hour (0.5 mrem/hour) 
(acute). 

§173.431(a) Accepting for transportation or transporting in a 
Type A packaging a greater quantity of Class 7 (radioactive) 
material than authorized (acute). 

§173.431(b) Accepting for transportation or transporting in a 
Type B packaging a greater quantity of Class 7 (radioactive) 
material than authorized (acute). 

§173.441(a) Accepting for transportation or transporting a 
package containing Class 7 (radioactive) material with exter- 
nal radiation exceeding allowable limits (acute). 

§173.442(b) Accepting for transportation or transporting a 
package containing Class 7 (radioactive) material when the 
temperature of the accessible external surface of the loaded 
package exceeds 50 °C (122 °F) in other than an exclusive use 
shipment, or 85 °C (185 °F) in an exclusive use shipment 
(acute). 

§173.443(a) Accepting for transportation or transporting a 
package containing Class 7 (radioactive) material with removy- 
able contamination on the external surfaces of the package in 
excess of permissible limits (acute). 

§177.800(c) Failing to instruct a category of employees in 
hazardous materials regulations (critical). 

§177.801 Accepting for transportation or transporting a for- 
bidden material (acute). 

§177.817(a) Transporting a shipment of hazardous materials 
not accompanied by a properly prepared shipping paper 
(critical). 

§177.817(e) Failing to maintain proper accessibility of ship- 
ping papers (critical). 

§177.823(a) Moving a transport vehicle containing hazard- 
ous material that is not properly marked or placarded (critical). 

§177.835(a) Loading or unloading a Class 1 (explosive) ma- 
terial with the engine running (acute). 

§177.835(c) Accepting for transportation or transporting Di- 
vision 1.1, 1.2, or 1.3 (explosive) materials in a motor vehicle or 
combination of vehicles that is not permitted (acute). 

§177.835G) Transferring Division 1.1, 1.2, or 1.3 (explosive) 
materials between containers or motor vehicles when not per- 
mitted (acute). 

§177.841(e) Transporting a package bearing a poison label in 
the same transport vehicle with material marked or known to 
be foodstuff, feed, or any edible material intended for consump- 
tion by humans or animals unless an exception in §177. 
841(e)(i) or (ii) is met (acute). 

§180.407(a) Transporting a shipment of hazardous material 
in cargo tank that has not been inspected or retested in accor- 
dance with §180.407 (critical). 

§180.407(c) Failing to periodically test and inspect a cargo 

tank (critical). 
§180.415 Failing to mark a cargo tank which passed an 

inspection or test required by §180.407 (critical). 

§180.417(a)(1) Failing to retain cargo tank manufacturer’s 

data report certificate and related papers, as required ( critical). 

§180.417(a)(2) Failing to retain copies of cargo tank manu- 
facturer’s certificate and related papers (or alternative report) 
as required (critical). 

[63 FR 62959, Nov. 10, 1998; 65 FR 11909, March 7, 2000; 68 FR 
22513, April 28, 2003; 69 FR 39371, June 30, 2004; 70 FR 50070, 
Aug. 25, 2005; 72 FR 55701, Oct. 1, 2007; 75 FR 17244, April 5, 
2010: 76 FR 26897 May 9, 2011; 76 FR 81186, Dec. 27, 2011; 77 
FR 28451, May 14, 2012; 77 FR 28454, May 14, 2012; 77 FR 
59826, Oct. 1, 2012] 
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PART 386—RULES OF PRACTICE 
FOR MOTOR CARRIER, 

INTERMODAL EQUIPMENT 
PROVIDER, BROKER, FREIGHT 
FORWARDER, AND HAZARDOUS 
MATERIALS PROCEEDINGS 

Subpart A—Scope of Rules; Definitions and General 
Provisions 

Sec. 

386.1 Scope of rules in this part. 
386.2 Definitions. 

386.3 Separation of functions. 

386.4 Appearances and rights of parties. 

386.5 Form of filings and extensions of time. 
386.6 Service. 

386.7 Filing of documents. 
386.8 Computation of time. 

Subpart B—Commencement of Proceedings, Pleadings 

386.11 Commencement of proceedings. 
386.12 Complaint. 

386.13 Petitions to review and request for hearing: Driver 
qualification proceedings. 

386.14 Reply. 

386.15 [Reserved] 

386.16 Action on replies to the Notice of Claim. 

386.17 Intervention. 

386.18 Payment of the claim. 

Subpart C—Settlement Agreements 

386.22 Settlement agreements and their contents. 

Subpart D—General Rules and Hearings 

386.31 Official notice. 
386.34 Motions. 
386.35 Motions to dismiss and motions for a more definite 

statement. 

386.36 Motions for final agency order. 
386.37 Discovery. 
386.38 Scope of discovery. 
386.39 Protective orders. 

386.40 Supplementation of responses. 

386.41 Stipulations regarding discovery. 
386.42 Written interrogatories to parties. 

386.43 Production of documents and other evidence; entry 
upon land for inspection and other purposes; and 
physical and mental examination. 

386.44 Request for admissions. 

386.45 Motion to compel discovery. 

386.46 Depositions. 
386.47 Use of deposition at hearings. 

386.48 Medical records and physicians’ reports. 

386.49 Form of written evidence. 

386.51 Amendment and withdrawal of pleadings. 
386.52 Appeals from interlocutory rulings. 
386.53 Subpoenas, witness fees. 
386.54 Administrative law judge. 
386.55 Prehearing conferences. 

386.56 Hearings. 

386.57 Proposed findings of fact, conclusions of law. 

386.58 Burden of proof. 

Subpart E—Decision 

386.61 Decision. 

386.62 Review of administrative law judge’s decision. 

386.63 Decision on review. 
386.64 Reconsideration. 
386.65 Failure to comply with final order. 

$386.1 

386.66 
386.67 

Motions for rehearing or for modification. 
Judicial review. 

Subpart F—Injunctions and Imminent Hazards 

386.71 Injunctions. 

386.72 Imminent hazard. 

386.73 Operations out of service and record consolidation 
proceedings (reincarnated carriers). 

Subpart G—Penalties 

386.81 General. 

386.82 Civil penalties for violations of notices and orders. 
386.83 Sanction for failure to pay civil penalties or abide by 

payment plan; operation in interstate commerce 
prohibited. 

386.84 Sanction for failure to pay civil penalties or abide by 
payment plan; suspension or revocation of 
registration. 

Appendix A to Part 386—Penalty Schedule; Violations of No- 
tices and Orders 

Appendix B to Part 386—Penalty Schedule; Violations and 
Monetary Penalties 

Authority: 49 U.S.C. 118, chapters 5, 51, 59, 131-141, 145-149, 

311, 313, and 315; Sec. 204, Pub. L. 104-88, 109 Stat. 803, 941 

(49 U.S.C. 701 note); Sec. 217, Pub. L. 105-159, 113 Stat. 
1748, 1767; Sec. 206, Pub. L. 106-159, 113 Stat. 1763; subtitle 
B, title |V of Pub. L. 109-59; and 49 CFR 1.81 and 1.87. 

SOURCE: 50 FR 40306, Oct. 2, 1985, unless otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to part 386 appear at 65 FR 
7755, Feb. 16, 2000, and 66 FR 49873, Oct. 1, 2001. 

Subpart A—Scope of Rules; 
Definitions and General Provisions 

§386.1 Scope of the rules in this part. 

(a) The rules in this part govern proceedings before 
the Assistant Administrator, who also acts as the Chief 

Safety Officer of the Federal Motor Carrier Safety Ad- 
ministration (FMCSA), under applicable provisions of 
the Federal Motor Carrier Safety Regulations 
(FMCSRs) (49 CFR parts 350-399), including the com- 
mercial regulations (49 CFR parts 360-379), and the 
Hazardous Materials Regulations (49 CFR parts 171- 
180). 

(b) The purpose of the proceedings is to enable the 
Assistant Administrator: 

(1) To determine whether a motor carrier, intermodal 

equipment provider (as defined in §390.5 of this chap- 
ter), property broker, freight forwarder, or its agents, 
employees, or any other person subject to the jurisdic- 
tion of FMCSA, has failed to comply with the provisions 
or requirements of applicable statutes and the corre- 
sponding regulations; and 

(2) To issue an appropriate order to compel compli- 
ance with the statute or regulation, assess a civil pen- 
alty, or both, if such violations are found. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 2036, Jan. 26, 
1988; 65 FR 7755, Feb. 16, 2000, 65 FR 78427, Dec. 15, 2000; 
73 FR 76819, Dec. 17, 2008] 

DOT Interpretations—$386.1 

Question 1: What is the authority of the RDMC to issue 
provisions as a part of the terms in a Notice of Abatement, 
Notice of Assessment, Compliance Order and Consent Order? 
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§386.2 

Guidance: The MCSA of 1984 provided the authority to 

penalize violators of Notices and Orders issued by the FHWA. 
Regulations were issued under part 386 which specify these 
penalties. Notices to Abate and Notices of Assessment/Claim 
generally deal with specific regulatory requirements. Consent 
Orders and Compliance Orders often require remedial mea- 
sures not specifically mentioned in the FMCSRs since the 
motor carrier’s compliance record often indicates that addi- 
tional measures are needed to improve safety and compliance 
with the regulations. 

§386.2 Definitions. 

Abate or abatement means to discontinue regula- 
tory violations by refraining from or taking actions 
identified in a notice to correct noncompliance. 
Administration means the Federal Motor Carrier 

Safety Administration. 
Administrative adjudication means a process or 

proceeding to resolve contested claims in conformity 
with the Administrative Procedure Act, 5 U.S.C. 554— 

558. 
Administrative law judge means an administra- 

tive law judge appointed pursuant to the provisions of 5 

U.S.C. 3105. 
Agency means the Federal Motor Carrier Safety 

Administration. 
Agency Counsel means the attorney who prosecutes 

a civil penalty matter on behalf of the Field 
Administrator. 

Assistant Administrator means the Assistant Ad- 
ministrator of the Federal Motor Carrier Safety 
Administration. The Assistant Administrator is the 
Chief Safety Officer of the agency pursuant to 49 U.S.C. 
113(e). Decisions of the Assistant Administrator in mo- 
tor carrier, broker, freight forwarder, and hazardous 
materials proceedings under this part are administra- 
tively final. 
Broker means a person who, for compensation, ar- 

ranges or offers to arrange the transportation of prop- 

erty by an authorized motor carrier. A motor carrier, or 
person who is an employee or bona fide agent of a 
carrier, is not a broker within the meaning of this 
section when it arranges or offers to arrange the trans- 
portation of shipments which it is authorized to trans- 
port and which it has accepted and legally bound itself 
to transport. 

Civil forfeiture proceedings means proceedings to 
collect civil penalties for violations under the Commer- 
cial Motor Vehicle Safety Act of 1986 (49 U.S.C. Chapter 
313); the Hazardous Materials Transportation Act of 
1975, as amended (49 U.S.C. Chapter 51); the Motor 
Carrier Safety Act of 1984 (49 U.S.C. Chapter 311, 
Subchapter III); section 18 of the Bus Regulatory Re- 
form Act of 1982 (49 U.S.C. 31138); section 30 of the 
Motor Carrier Act of 1980 (49 U.S.C. 31139); and the 
ICC Termination Act of 1995 (49 U.S.C. Chapters 131- 
149). 

Civil penalty proceedings means proceedings to 
collect civil penalties for violations of regulations and 
statutes within the jurisdiction of FMCSA. 
Claimant means the representative of the Federal 

Motor Carrier Safety Administration authorized to 
make claims. 

Commercial regulations means statutes and regu- 

lations that apply to persons providing or arranging 

transportation for compensation subject to the Secre- 

tary’s jurisdiction under 49 U.S.C. Chapter 135. The 

statutes are codified in Part B of Subtitle IV, Title 49, 

U.S.C. (49 U.S.C. 13101 through 14913). The regula- 

tions include those issued by the Federal Motor Carrier 

Safety Administration or its predecessors under author- 

ity provided in 49 U.S.C. 13301 or a predecessor statute. 

Decisionmaker means the Assistant Administrator 

of FMCSA, acting in the capacity of the decisionmaker 

or any person to whom the Assistant Administrator has 

delegated his/her authority in a civil penalty 
proceeding. As used in this subpart, the Agency 
decisionmaker is the official authorized to issue a final 
decision and order of the Agency in a civil penalty 

proceeding. 
Default means an omission or failure to perform a 

legal duty within the time specified for action, failure to 
reply to a Notice of Claim within the time required, or 
failure to submit a reply in accordance with the require- 
ments of this part. A default may result in issuance of a 
Final Agency Order or additional penalties against the 
defaulting party. 
Department means the 

Transportation. 
Docket Operations means the U.S. Department of 

Transportation’s docket management system, which is 
the central repository for original copies of all docu- 
ments filed before the agency decisionmaker. 
Driver qualification proceeding means a proceed- 

ing commenced under 49 CFR §391.47 or by issuance of 

a letter of disqualification. 
Federal Motor Carrier Commercial Regulations 

(FMCCRs) means statutes and regulations applying to 
persons providing or arranging transportation for com- 
pensation subject to the Secretary’s jurisdiction under 
49 U.S.C. Chapter 135. The statutes are codified in Part 
B of Subtitle IV, Title 49 U.S.C. (49 U.S.C. 13101 
through 14913). The regulations include those issued by 
FMCSA or its predecessors under authority provided in 
49 U.S.C. 13301 or a predecessor statute. 

Field Administrator means the head of an FMCSA 
Service Center who has been delegated authority to 
initiate compliance and enforcement actions on behalf of 
FMCSA. 

Final Agency Order means the final action by 
FMCSA issued pursuant to this part by the appropriate 
Field Administrator (for default judgments under §386. 
14) or the Assistant Administrator, or settlement agree- 
ments which become the Final Agency Order pursuant 
to 386.22, or decisions of the Administrative Law J udge, 
which become the Final Agency Order pursuant to 
386.61 or binding arbitration awards. A person who fails 
to perform the actions directed in the Final Agency 
Order commits a violation of that order and is subject to 
an additional penalty as prescribed in Subpart G of this 
part. 

FMCSRs means the Federal Motor Carrier Safety 
Regulations. 

U.S. Department of 
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Formal hearing means an evidentiary hearing on 
the record in which parties have the opportunity to 
conduct discovery, present relevant evidence, and cross- 
examine witnesses. 
Freight forwarder means a person holding itself 

out to the general public (other than as an express, 
pipeline, rail, sleeping car, motor, or water carrier) to 
provide transportation of property for compensation in 
interstate commerce, and in the ordinary course of its 
business: 

(1) Performs or provides for assembling, consolidat- 
ing, break-bulk, and distribution of shipments; 

(2) Assumes responsibility for transportation from 
place of receipt to destination; and 

(3) Uses for any part of the transportation a carrier 
subject to FMCSA jurisdiction. 
Hearing officer means a neutral Agency employee 

designated by the Assistant Administrator to preside 
over an informal hearing. 
HMRs means Hazardous Materials Regulations. 
Informal hearing means a hearing in which the 

parties have the opportunity to present relevant evi- 
dence to a neutral Hearing Officer, who will prepare 
findings of fact and recommendations for the Agency 
decisionmaker. The informal hearing will not be on the 
transcribed record and discovery will not be allowed. 
Parties will have the opportunity to discuss their case 
and present testimony and evidence before the Hearing 
Officer without the formality of a formal hearing. 

Mail means U.S. first class mail, U.S. registered or 
certified mail, or use of a commercial delivery service. 
Motor carrier means a motor carrier, motor private 

carrier, or motor carrier of migrant workers as defined 
in 49 U.S.C. 13102 and 31501. 

Notice of Claim (NOC) means the initial document 
issued by FMCSA to assert a civil penalty for alleged 
violations of the FMCSRs, HMRs, or FMCCRs. 

Notice of Violation (NOV) means a document al- 
leging a violation of the FMCSRs, HMRs, or FMCCRs, 
for which corrective action, other than payment of a civil 

penalty, is recommended. 
Person means any individual, partnership, associa- 

tion, corporation, business trust, or any other organized 

group of individuals. 
Petitioner means a party petitioning to overturn a 

determination in a driver qualification proceeding. 
Reply means a written response to a Notice of Claim, 

admitting or denying the allegations contained within 

the Notice of Claim. In addition, the reply provides the 

mechanism for determining whether the respondent 

seeks to pay, settle, contest, or seek binding arbitration 

of the claim. See $386.14. If contesting the allegations, 

the reply must also set forth all known affirmative 

defenses and factors in mitigation of the claim. 

Respondent means a party against whom relief is 

sought or claim is made. 

Secretary means the Secretary of Transportation. 

Submission of written evidence without hear- 

ing means the submission of written evidence and legal 

argument to the Agency decision maker, or his/her rep- 

resentative, in lieu of a formal or informal hearing. 

§386.5 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 2036, Jan. 26, 
1988; 56 FR 10182, Mar. 11, 1991; 65 FR 7756, Feb. 16, 2000, 65 
FR 78427, Dec. 15, 2000; 70 FR 28478, May 18, 2005; 78 FR 
58481, Sept. 24, 2013] 

§386.3 Separation of functions. 

(a) Civil penalty proceedings will be prosecuted by 
Agency Counsel who represent the Field Administrator. 
In Notices of Violation, the Field Administrator will be 

represented by Agency Counsel. 
(b) An Agency employee, including those listed in 

paragraph (c) of this section, engaged in the perfor- 
mance of investigative or prosecutorial functions in a 
civil penalty proceeding may not, in that case or a 
factually related case, discuss or communicate the facts 

or issues involved with the Agency decision maker, Ad- 
ministrative Law Judge, Hearing Officer or others listed 
in paragraph (d) of this section, except as counsel or a 
witness in the public proceedings. This prohibition also 
includes the staff of those covered by this section. 

(c) The Deputy Chief Counsel, Assistant Chief Coun- 
sel for Enforcement and Litigation, and attorneys in the 
Enforcement and Litigation Division serve as enforce- 
ment counsel in the prosecution of all cases brought 
under this part. 

(d) The Chief Counsel, the Special Counsel to the 
Chief Counsel, and attorneys serving as Adjudications 
Counsel advise the Agency decision maker regarding all 
cases brought under this Part. 

(e) Nothing in this part shall preclude agency decision 
makers or anyone advising an agency decision maker 
from taking part in a determination to launch an inves- 
tigation or issue a complaint, or similar preliminary 
decision. 

[70 FR 28479, May 18, 2005; 72 FR 55701, Oct. 1, 2007] 

$386.4 Appearances and rights of parties. 

(a) A party may appear in person, by counsel, or by 
other representative, as the party elects, in a proceeding 
under this subpart. 

(b) A person representing a party must file a notice of 
appearance in the proceeding, in the manner provided 
in §386.7 of this subpart. The notice of appearance must 
list the name, address, telephone number, and facsimile 

number of the person designated to represent the party. 
A copy of the notice of appearance must be served on 
each party, in the manner provided in $386.6 of this 
subpart. The notice of appearance must be filed and 
served before the representative can participate in the 
proceeding. Any changes in an attorney or representa- 
tive’s contact information must be served and filed ac- 
cording to §$386.6 and 386.7 in a timely manner. 

(c) A separate notice of appearance must be filed by a 
representative in each case. Blanket appearances on 
behalf of a party will not be accepted. 

[70 FR 28479, May 18, 2005] 

§386.5 Form of filings and extensions of time. 

(a) Form. Each document must be typewritten or 

legibly handwritten. 
(b) Contents. Unless otherwise specified in this part, 

each document must contain a short, plain statement of 
the facts on which the person’s case rests and a brief 
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statement of the action requested in the document. 

Except by prior order, all contents will be made publicly 

available. 
(c) Length. Except for the Notice of Claim and reply, 

motions, briefs, and other filings may not exceed 20 
pages except as permitted by Order following a motion 
to exceed the page limitation based upon good cause 
shown. Exhibits or attachments in support of the rel- 
evant filing are not included in the page limit. 

(d) Paper and margins. Filed documents must be 
printed on 8 %4" by 11" paper with a one-inch margin on 
all four sides of text, to include pagination and 

footnotes. 
(e) Spacing, and font size for typewritten 

documents. Typewritten documents will use the fol- 
lowing line format: single-spacing for the caption and 
footnotes, and double-spacing for the main text. All 
printed matter must appear in at least 12-point font, 
including footnotes. 

(f) Extensions of time. Only those requests showing 
good cause will be granted. No motion for continuance or 
postponement of a hearing date filed within 15 days of 
the date set for a hearing will be granted unless accom- 
panied by an affidavit showing extraordinary circum- 
stances warrant a continuance. Unless directed 
otherwise by the Agency decision maker before whom a 
matter is pending, the parties may stipulate to reason- 
able extensions of time by filing the stipulation in the 
official docket and serving copies on all parties on the 
certificate of service. Motions for extensions of time 
must be filed in accordance with §386.7 and served in 

accordance with §386.6. A copy must also be served upon 
the person presiding over the proceeding at the time of 
the filing. 

[70 FR 28479, May 18, 2005; 77 FR 59826, Oct. 1, 2012] 

§386.6 Service. 

(a) General. All documents must be served upon the 
party or the party’s designated agent for service of 
process. If a notice of appearance has been filed in the 
specific case in question in accordance with §386.4, 

service is to be made on the party’s attorney of record or 
its designated representative. 

(b) Type of service. A person may serve documents 
by personal delivery utilizing governmental or commer- 
cial entities, U.S. mail, commercial mail delivery, and 
upon prior written consent of the parties, facsimile. 
Written consent for facsimile service must specify the 
facsimile number where service will be accepted. When 
service is made by facsimile, a copy will also be served 
by any other method permitted by this section. Fac- 
simile service occurs when transmission is complete. 

(c) Certificate of service. A certificate of service will 
accompany all documents served in a proceeding under 
this Part. The certificate must show the date and man- 
ner of service, be signed by the person making service, 
and list the persons served in accordance with §386.7. 

(d) Date of service. A document will be considered 
served on the date of personal delivery; or if mailed, the 
mailing date shown on the certificate of service, the date 
shown on the postmark if there is no certificate of 

service, or other mailing date shown by other evidence 

if there is no certificate of service or postmark. 

(e) Valid service. A properly addressed document, 

sent in accordance with this subpart, which was re- 

turned, unclaimed, or refused, is deemed to have been 

served in accordance with this subpart. The service will 

be considered valid as of the date and the time the 

document was mailed, or the date personal delivery of 

the document was refused. Service by delivery after 5 

p.m. in the time zone in which the recipient will receive 

delivery is deemed to have been made on the next day 

that is not a Saturday, Sunday, or legal holiday. 
(f) Presumption of service. There shall be a pre- 

sumption of service if the document is served where a 
party or a person customarily receives mail or at the 
address designated in the entry of appearance. If an 
entry of appearance has been filed on behalf of the party, 
service is effective upon service of a document to its 

representative. 

[70 FR 28480, May 18, 2005.] 

§386.7 Filing of documents. 

Address and method of filing. A person serving or 
tendering a document for filing must personally deliver 
or mail one copy of each document to all parties and 
counsel or their designated representative of record if 
represented. A signed original and one copy of each 
document submitted for the consideration of the Assis- 
tant Administrator, an Administrative Law Judge, or 
Hearing Officer must be personally delivered or mailed 
to: Department of Transportation Docket Operations, 
1200 New Jersey Ave., SE., Washington, DC 20590- 

0001. A person will serve a copy of each document on 
each party in accordance with $386.6 of this subpart. 

[70 FR 28480, May 18, 2005; 72 FR 55701, Oct. 1, 2007; 78 FR 
58481, Sept. 24, 2013 ] 

§386.8 Computation of time. 

(a) Generally. In computing any time period set out 
in these rules or in an order issued hereunder, the time 
computation begins with the day following the act, 
event, or default. The last day of the period is included 
unless it is a Saturday, Sunday, or legal Federal holiday 
in which case the time period will run to the end of the 
next day that is not a Saturday, Sunday, or legal Federal 
holiday. All Saturdays, Sundays, and legal Federal holi- 
days except those falling on the last day of the period 
will be computed. 

(b) Date of entry of orders. In computing any period 
of time involving the date of the entry of an order, the 
date of entry is the date the order is served. 

(c) Computation of time for delivery by mail. 
(1) Service of all documents is deemed effected at the 

time of mailing. 
(2) Documents are not deemed filed until received by 

Docket Operations. 
(3) Whenever a party has a right or a duty to act or to 

make any response within a prescribed period after 
service by mail, or on a date certain after service by 
mail, 5 days will be added to the prescribed period. 
[70 FR 28480, May 18, 2005; 78 FR 58481, Sept. 24, 2013] 
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Subpart B—Commencement of 
Proceedings, Pleadings 

§386.11 Commencement of proceedings. 
(a) Driver qualification proceedings. These pro- 

ceedings are commenced by the issuance of a determi- 
nation by the Director, Office of Carrier, Driver, and 
Vehicle Safety Standards (MC-PS), in a case arising 
under §391.47 of this chapter or by the issuance of a 
letter of disqualification. 

(1) Such determination and letters must be accompa- 
nied by the following: 

(i) A citation of the regulation under which the action 
is being taken; 

(ii) A copy of all documentary evidence relied on or 
considered in taking such action, or in the case of volu- 
minous evidence a summary of such evidence; 

(iii) Notice to the driver and motor carrier involved in 
the case that they may petition for review of the action; 

(iv) Notice that a hearing will be granted if the Assis- 
tant Administrator determines there are material fac- 
tual issues in dispute; 

(v) Notice that failure to petition for review will con- 
stitute a waiver of the right to contest the action; and 

(vi) Notice that the burden or proof will be on the 
petitioner in cases arising under §391.47 of this chapter. 

(2) At any time before the close of hearing, upon 
application of a party, the letter or determination may 
be amended at the discretion of the administrative law 
judge upon such terms as he approves. 

(b) Notice of Violation. The Agency may issue a 
Notice of Violation as a means of notifying any person 
subject to the rules in this part that it has received 
information (i.e., from an investigation, audit, or any 

other source) wherein it has been alleged the person has 
violated provisions of the FMCSRs, HMRs, or FMCCRs. 

The Notice of Violation serves as an informal mecha- 
nism to address compliance deficiencies. If the alleged 
deficiency is not addressed to the satisfaction of the 

Agency, formal enforcement action may be taken in 
accordance with paragraph (c) of this section. A Notice of 
Violation is not a prerequisite to the issuance of a Notice 
of Claim. The Notice of Violation will address the fol- 
lowing issues, as appropriate: 

(1) The specific alleged violations. 
(2) Any specific actions the Agency determines are 

appropriate to remedy the identified problems. 

(3) The means by which the notified person can 

inform the Agency that it has received the Notice of 

Violation and either has addressed the alleged violation 

or does not agree with the Agency’s assertions in the 

Notice of Violation. 
(4) Any other relevant information. 

(c) Civil penalty proceedings. These proceedings 

are commenced by the issuance of a Notice of Claim. 

(1) Each Notice of Claim must contain the following: 

(i) A statement setting forth the facts alleged. 

(ii) A statement of the provisions of law allegedly 

violated by the respondent. 

(iii) The proposed civil penalty and notice of the maxi- 

mum amount authorized to be claimed under statute. 

§386.12 

(iv) The time, form, and manner whereby the respon- 
dent may pay, contest, or otherwise seek resolution of 
the claim. 

(2) In addition to the information required by para- 
graph (c)(1) of this section, the Notice of Claim may 
contain such other matters as the Agency deems 
appropriate. 

(3) In proceedings for collection of civil penalties for 
violations of the motor carrier safety regulations under 
the Motor Carrier Safety Act of 1984, the Agency may 
require the respondent to post a copy of the Notice of 
Claim in such place or places and for such duration as 
the Agency may determine appropriate to aid in the 
enforcement of the law and regulations. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 2036, Jan. 26, 
1988; 56 FR 10182, Mar. 11, 1991; 65 FR 7756, Feb. 16, 2000; 70 
FR 28480, May 18, 2005; 78 FR 58481, Sept. 24, 2013] 

§386.12 Complaint. 

(a) Complaint of substantial violation. Any per- 
son may file a written complaint with the Assistant 
Administrator alleging that a substantial violation of 
any regulation issued under the Motor Carrier Safety 
Act of 1984 is occurring or has occurred within the 
preceding 60 days. A substantial violation is one which 
could reasonably lead to, or has resulted in, serious 

personal injury or death. Each complaint must be 
signed by the complainant and must contain: 

(1) The name, address, and telephone number of the 
person who files it; 

(2) The name and address of the alleged violator and, 

with respect to each alleged violator, the specific provi- 
sions of the regulations that the complainant believes 
were violated; and 

(3) Aconcise but complete statement of the facts relied 
upon to substantiate each allegation, including the date 
of each alleged violation. 

(b) Action on complaint of substantial violation. 
Upon the filing of a complaint of a substantial violation 

under paragraph (a) of this section, the Assistant Ad- 
ministrator shall determine whether it is nonfrivolous 
and meets the requirements of paragraph (a) of this 
section. If the Assistant Administrator determines the 
complaint is nonfrivolous and meets the requirements 
of paragraph (a), he/she shall investigate the complaint. 
The complainant shall be timely notified of findings 
resulting from such investigation. The Assistant Admin- 
istrator shall not be required to conduct separate inves- 
tigations of duplicative complaints. If the Assistant 
Administrator determines the complaint is frivolous or 
does not meet the requirements of the paragraph (a), 
he/she shall dismiss the complaint and notify the com- 
plainant in writing of the reasons for such dismissal. 

(c) Notwithstanding the provisions of section 552 of 
title 5, United States Code, the Assistant Administrator 
shall not disclose the identity of complainants unless it 
is determined that such disclosure is necessary to pros- 
ecute a violation. If disclosure becomes necessary, the 
Assistant Administrator shall take every practical 
means within the Assistant Administrator’s authority 
to assure that the complainant is not subject to harass- 
ment, intimidation, disciplinary action, discrimination, 
or financial loss as a result of such disclosure. 
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§386.13 

[70 FR 28481, May 18, 2005] 

§386.13 Petitions to review and request for 
hearing: Driver qualification proceedings. 

(a) Within 60 days after service of the determination 
under §391.47 of this chapter or the letter of disquali- 
fication, the driver or carrier may petition to review 
such action. Such petitions must be submitted to the 
Assistant Administrator and must contain the follow- 

ing: 
(1) Identification of what action the petitioner wants 

overturned; 
(2) Copies of all evidence upon which petitioner relies 

in the form set out in §386.49; 
(3) All legal and other arguments which the petitioner 

wishes to make in support of his position; 
(4) A request for oral hearing, if one is desired, which 

must set forth material factual issues believed to be in 
dispute; 

(5) Certification that the petition has been filed in 

accordance with §386.6(c); and 
(6) Any other pertinent material. 
(b) Failure to submit a petition as specified in para- 

graph (a) of this section shall constitute a waiver of the 
right to petition for review of the determination or letter 
of disqualification. In these cases, the determination or 
disqualification issued automatically becomes the final 
decision of the Assistant Administrator 30 days after the 
time to submit the reply or petition to review has ex- 
pired, unless the Assistant Administrator orders 
otherwise. 

(c) If the petition does not request a hearing, the 
Assistant Administrator may issue a final decision and 
order based on the evidence and arguments submitted. 

[78 FR 58481, Sept. 24, 2013] 

§386.14 Reply. 

(a) Time for reply to the Notice of Claim. Respon- 
dent must serve a reply to the Notice of Claim in writing 
within 30 days following service of the Notice of Claim. 
The reply is to be served in accordance with §386.6 upon 

the Service Center indicated in the Notice of Claim. 

(b) Options for reply. The respondent must reply to 
the Notice of Claim within the time allotted by choosing 
one of the following: 

(1) Paying the full amount asserted in the Notice of 
Claim in accordance with §386.18 of this part; 

(2) Contesting the claim by requesting administrative 
adjudication pursuant to paragraph (d) of this section; 
or 

(3) Seeking binding arbitration in accordance with the 
Agency’s program. Although the amount of the proposed 
penalty may be disputed, referral to binding arbitration 
is contingent upon an admission of liability that the 
violations occurred. 

(c) Failure to answer the Notice of Claim. (1) 
Respondent’s failure to answer the Notice of Claim in 
accordance with paragraph (a) may result in the issu- 
ance of a Notice of Default and Final Agency Order by 
the Field Administrator. The Notice of Default and Final 
Agency Order will declare respondent to be in default 
and further declare the Notice of Claim, including the 
civil penalty proposed in the Notice of Claim, to be the 

Final Agency Order in the proceeding. The Final Agency 

Order will be effective five days following service of the 

Notice of Default and Final Agency Order. 

(2) The default constitutes an admission of all facts 

alleged in the Notice of Claim and a waiver of respon- 

dent’s opportunity to contest the claim. The default will 

be reviewed by the Assistant Administrator in accor- 

dance with Sec. 386.64(b), and the Final Agency Order 

may be vacated where a respondent demonstrates ex- 

cusable neglect, a meritorious defense, or due diligence 

in seeking relief. 
(3) Failure to pay the civil penalty as directed in a 

Final Agency Order constitutes a violation of that order, 

subjecting the respondent to an additional penalty as 

prescribed in Subpart G of this part. 
(d) Request for administrative adjudication. The 

respondent may contest the claim and request admin- 
istrative adjudication pursuant to paragraph (b)(2) of 
this section. An administrative adjudication is a process 
to resolve contested claims before the Assistant Admin- 
istrator, Administrative Law Judge, or Hearing Officer. 
Once an administrative adjudication option is elected, it 
is binding on the respondent. 

(1) Contents. In addition to the general requirements 
of this section, the reply must be in writing and state the 
grounds for contesting the claim and must raise any 
affirmative defenses the respondent intends to assert. 
Specifically, the reply: 

(i) Must admit or deny each separately stated and 
numbered allegation of violation in the claim. A state- 
ment that the person is without sufficient knowledge or 
information to admit or deny will have the effect of a 
denial. Any allegation in the claim not specifically de- 
nied in the reply is deemed admitted. A mere general 
denial of the claim is insufficiént and may result in a 
default being entered by the Agency decision maker 
upon motion by the Field Administrator. 

(ii) Must include all known affirmative defenses, in- 

cluding those relating to jurisdiction, limitations, and 
procedure. 

(iii) Must state which one of the following options 
respondent seeks: 

(A) To submit written evidence without hearing; or 
(B) An informal hearing; or 
(C) A formal hearing. 
(2) [Reserved]. 

[50 FR 40306, Oct. 2, 1985, as amended at 56 FR 10183, Mar. 11, 
1991; 70 FR 28481, May 18, 2005} 

$386.15 Removed and Reserved. 

§386.16 Action on replies to the Notice of Claim. 

(a) Requests to submit written evidence without 
a hearing. Where respondent has elected to submit 
written evidence in accordance with §386. 
14(d)(1)Gii)(A): 

(1) Agency Counsel must serve all written evidence 
and argument in support of the Notice of Claim no later 
than 60 days following service of respondent’s reply. The 
written evidence and argument must be served on the 
Assistant Administrator in accordance with §§386.6 and 
386.7. The submission must include all pleadings, no- 
tices, and other filings in the case to date. 
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(2) Respondent will, not later than 45 days following 
service of Agency Counsel’s written evidence and argu- 
ment, serve its written evidence and argument on the 
ac al Administrator in accordance with $$386.6 and 

(3) Agency Counsel may file a written response to 
respondent’s submission. Any such submission must be 
filed within 20 days of service of respondent’s 
submission. 

(4) All written evidence submitted by the parties must 
conform to the requirements of $386.49. 

(5) Following submission of evidence and argument as 
outlined in this section, the Assistant Administrator 
may issue a Final Agency Order and order based on the 
evidence and arguments submitted, or may issue any 
other order as may be necessary to adjudicate the 
matter. 

(b) Requests for hearing. (1) If a request for a 
formal or informal hearing has been filed, the Assistant 
Administrator will determine whether there exists a 
dispute of a material fact at issue in the matter. If so, the 
matter will be set for hearing in accordance with re- 
spondent’s reply. If it is determined that there does not 
exist a dispute of a material fact at issue in the matter, 
the Assistant Administrator may issue a decision based 
on the written record, or may request the submission of 
further evidence or argument. 

(2) If a respondent requests a formal or informal 
hearing in its reply, the Field Administrator must serve 
upon the Assistant Administrator and respondent a 
notice of consent or objection with a basis to the request 
within 60 days of service of respondent’s reply. Failure 
to serve an objection within the time allotted may result 
in referral of the matter to hearing. 

(3) Requests for formal hearing. Following the filing of 
an objection with basis, the Field Administrator must 

serve a motion for Final Agency Order pursuant to Sec. 
386.36 unless otherwise ordered by the Assistant 
Administrator. The motion must set forth the reasons 
why the Field Administrator is entitled to judgment as 
a matter of law. Respondent must, within 45 days of 
service of the motion for Final Agency Order, submit and 
serve a response to the Field Administrator’s motion. 
After reviewing the record, the Assistant Administrator 
will either set the matter for hearing by referral to the 
Office of Hearings or issue a Final Agency Order based 

upon the submissions. 
(4) Requests for informal hearing. 
(i) If the Field Administrator objects with basis to a 

request for an informal hearing, he/she must serve the 

objection, a copy of the Notice of Claim, and a copy of 

respondent’s reply, on the respondent and Assistant 

Administrator, pursuant to paragraph (b)(2) of this 

section. Based upon the Notice of Claim, the reply, and 

the objection with basis, the Assistant Administrator 

will issue an order granting or denying the request for 

informal hearing. 

(A) Informal hearing granted. If the request for infor- 

mal hearing is granted by the Assistant Administrator, 

a Hearing Officer will be assigned to hear the matter 

and will set forth the date, time and location for hearing. 

No further motions will be entertained, and no discov- 

ery will be allowed. At hearing, all parties may present 

§386.18 

evidence, written and oral, to the Hearing Officer, fol- 
lowing which the Hearing Officer will issue a report to 
the Assistant Administrator containing findings of fact 
and recommending a disposition of the matter. The 
report will serve as the sole record of the proceedings. 
The Assistant Administrator may issue a Final Agency 
Order adopting the report, or issue other such orders as 
he/she may deem appropriate. By participating in an 
informal hearing, respondent. waives its right to a for- 
mal hearing. 

(B) Informal hearing denied. If the request for infor- 
mal hearing is denied, the Field Administrator must 
serve a motion for Final Agency Order pursuant to 
$386.36, unless otherwise directed by the Assistant 
Administrator. The motion must set forth the reasons 
why the Field Administrator is entitled to judgment as 
a matter of law. Respondent must, within 45 days of 
service of the motion for Final Agency Order, submit and 
serve a response to the Field Administrator’s motion. 
After reviewing the record, the Assistant Administrator 
will set the matter for formal hearing by referral to the 
Office of Hearings, or will issue a Final Agency Order 
based upon the submissions. 

(C) Nothing in this section shall limit the Assistant 
Administrator’s authority to refer any matter for formal 
hearing, even in instances where respondent seeks only 
an informal hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 56 FR 10183, Mar. 11, 
1991; 70 FR 28481, May 18, 2005] 

§386.17 Intervention. 

After the matter is called for hearing and before the 
date set for the hearing to begin, any person may peti- 
tion for leave to intervene. The petition is to be served 
on the administrative law judge. The petition must set 
forth the reasons why the petitioner alleges he/she is 
entitled to intervene. The petition must be served on all 
parties in accordance with §386.31. Any party may file a 
response within 10 days of service of the petition. The 
administrative law judge shall then determine whether 
to permit or deny the petition. The petition will be 
allowed if the administrative law judge determines that 
the final decision could directly and adversely affect the 
petitioner or the class he/she represents, and if the 
petitioner may contribute materially to the disposition 
of the proceeding and his/her interest is not adequately 
represented by existing parties. Once admitted, a peti- 
tioner is party for the purpose of all subsequent 
proceedings. 

§386.18 Payment of the claim. 

(a) Payment of the full amount claimed may be made 
at any time before issuance of a Final Agency Order and 
will constitute an admission of liability by the respon- 
dent of all facts alleged in the Notice of Claim, unless 
the parties agree in writing that payment shall not be 
treated as an admission. After the issuance of a Final 
Agency Order, claims are subject to interest, penalties, 
and administrative charges, in accordance with 31 
U.S.C. 3717; 49 CFR part 89; and 31 CFR 901.9. 

(b) If respondent elects to pay the full amount as its 
response to the Notice of Claim, payment must be 
served upon the Field Administrator at the Service 
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§386.22 

Center designated in the Notice of Claim within 30 days 

following service of the Notice of Claim. No written 

reply is necessary if respondent elects the payment 

option during the 30-day reply period. Failure to serve 

full payment within 30 days of service of the Notice of 

Claim when this option has been chosen may constitute 

a default and may result in the Notice of Claim, includ- 

ing the civil penalty assessed by the Notice of Claim, 
becoming the Final Agency Order in the proceeding 

pursuant to §386.14(c). 

(c) Unless otherwise agreed in writing by the parties, 
payment of the full amount in response to the Notice of 
Claim constitutes an admission of liability by the re- 
spondent of all facts alleged in the Notice of Claim. 
Payment waives respondent’s opportunity to further 
contest the claim and will result in the Notice of Claim 
becoming the Final Agency Order. 

[70 FR 28482, May 18, 2005; 77 FR 24870, April 26, 2012] 

Subpart C—Settlement Agreements 

§386.22 Settlement agreements and their con- 
tents. 

(a) Settlement agreements. (1) When negotiations 
produce an agreement as to the amount or terms of 
payment of a civil penalty or the terms and conditions of 
an order, a settlement agreement shall be drawn and 
signed by the respondent and the Field Administrator or 
his/her designee. Such settlement agreement must con- 
tain the following: 

Gi) The statutory basis of the claim; 
(ii) A brief statement of the violations; 
Gii) The amount claimed and the amount paid; 
(iv) The date, time, and place and form of payment; 
(v) A statement that the agreement is not binding on 

the Agency until executed by the Field Administrator or 
his/her designee; 

(vi) Astatement that failure to pay in accordance with 
the terms of the agreement or to comply with the terms 
of the agreement may result in the reinstatement of any 
penalties held in abeyance and may also result in the 
loss of any reductions in civil penalties asserted in the 
Notice of Claim, in which case the original amount 
asserted will be due immediately; and 

(vii) A statement that the agreement is the Final 
Agency Order. 

(2) A settlement agreement may contain any condi- 
tions, actions, or provisions agreed by the parties to 
redress the violations cited in the Notice of Claim or 
notice of violation. 

(3) A settlement agreement accepted and approved by 
the Assistant Administrator or Administrative Law 
Judge is a Final Agency Order which is binding on all 
parties according to its terms. Consent to a settlement 
agreement which has not yet been approved by the 
Assistant Administrator or Administrative Law Judge 
may not be withdrawn for a period of 30 days. 

(b) Civil Penalty Proceedings not before Agency 
Decisionmaker. When the parties have agreed to a 
settlement at any time prior to the case coming before 
the Agency decision maker, the parties may execute an 
appropriate agreement for disposing of the case. The 

agreement does not require approval by the Agency 

decision maker. The agreement becomes the Final 

Agency Order upon execution by the Field Administra- 

tor or his/her designee. 

(c) Civil Penalty Proceedings before Agency 

Decisionmaker. When a respondent has agreed to a 

settlement of a civil penalty before a Final Agency Order 

has been issued, the parties may execute an appropriate 

agreement for disposal of the case by consent for the 

consideration of the Assistant Administrator. The agree- 

ment is filed with the Assistant Administrator, who may 

accept it, reject it and direct that proceedings in the case 

continue, or take such other action as he/she deems 

appropriate. If the Assistant Administrator accepts the 

agreement, he/she shall enter an order in accordance 

with its terms. The settlement agreement becomes the 
Final Agency Order as of the date the Assistant Admin- 
istrator enters an order accepting the settlement 

agreement. 

(d) Civil Penalty Proceedings before Adminis- 
trative Law Judge (ALJ). When a respondent has 
agreed to a settlement of a civil penalty before the 
hearing is concluded, the parties may execute an appro- 
priate agreement for disposing of the case by consent for 
the consideration of the ALJ. The agreement is filed 
with the ALJ who may accept it, reject it and direct that 
proceedings in the case continue, or take such other 

action as he/she deems appropriate. If the ALJ accepts 
the agreement, he/she shall enter an order in accor- 
dance with its terms. The settlement agreement be- 
comes the Final Agency Order as per §386.61. 

(e) Civil Penalty Proceedings before Hearing 
Officer. When a respondent has agreed to a settlement 
of a civil penalty before the hearing is concluded, the 
parties may execute an appropriate agreement for dis- 
posal of the case for the consideration of the Hearing 
Officer. The agreement is filed with the Hearing Officer, 
who, within 20 days of receipt, will make a report and 
recommendation to the Assistant Administrator who 
may accept it, reject it and direct that proceedings in the 
case continue, or take such other action as he/she deems 
appropriate. If the Assistant Administrator accepts the 
agreement, he/she will enter an order in accordance 

with its terms. The settlement agreement becomes the 
Final Agency Order as of the date the Assistant Admin- 
istrator enters an order accepting the settlement 
agreement. 

[70 FR 28482, May 18, 2005; 78 FR 58481, Sept. 24, 2013] 

Subpart D—General Rules and 
Hearings 

§386.31 Official notice. 

Upon notification to all parties, the Assistant Admin- 
istrator or Administrative Law Judge may take official 
notice of any fact or document not appearing in evidence 
in the record. Any party objecting to the official notice 
must file an objection within 10 days after service of the 
notice. If a Final Agency Order has been issued, and the 
decision rests on a material and disputable fact of which 
the Agency decision maker has taken official notice, a 
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party may challenge the action of official notice in ac- 
cordance with §386.64 of this part. 

[70 FR 28483, May 18, 2005] 

§386.34 Motions. 

(a) General. An application for an order or ruling not 
otherwise covered by these rules shall be by motion. All 
motions filed prior to the calling of the matter for a 
hearing shall be to the Assistant Administrator. All 
motions filed after the matter is called for hearing shall 
be to the administrative law judge. 

(b) Form. Unless made during hearing, motions shall 
be made in writing, shall state with particularly the 
grounds for relief sought, and shall be accompanied by 
affidavits or other evidence relied upon. 

(c) Answers. Except when a motion is filed during a 
hearing, any party may file an answer in support or 
opposition to a motion, accompanied by affidavits or 
other evidence relied upon. Such answers shall be 
served within 20 days after the motion is served or 
within such other time as the Assistant Administrator 
or administrative law judge may set. 

(d) Argument. Oral argument or briefs on a motion 
may be ordered by the Assistant Administrator or the 
administrative law judge. 

(e) Disposition. Motions may be ruled on immedi- 
ately or at any other time specified by the administra- 
tive law judge or the Assistant Administrator. 

(f) Suspension of time. The pendency of a motion 
shall not affect any time limits set in these rules unless 
expressly ordered by the Assistant Administrator or 
administrative law judge. 

[70 FR 28483, May 18, 2005] 

§386.35 Motions to dismiss and Motions for a 

more definite statement. 

(a) Motions to dismiss must be made within the time 
set for reply or petition to review, except motions to 
dismiss for lack of jurisdiction, which may be made at 
any time. 

(b) Motions for a more definite statement may be 
made in lieu of a reply. The motion must point out the 
defects complained of and the details desired. If the 
motion is granted, the pleading complained of must be 
remedied within 15 days of the granting of the motion or 
it will be stricken. If the motion is denied, the party who 

requested the more definite statement must file his 

pleading within 10 days after the denial. 

§386.36 Motions for final agency order. 

(a) Generally. Unless otherwise provided in this sec- 

tion, the motion and answer will be governed by §386. 

34. Either party may file a motion for final order. The 

motion must be served in accordance with §§ 386.6 and 

386.7. If the matter is still pending before the service 

center, upon filing, the matter is officially transferred 

from the service center to the Agency decision maker, 

who will then preside over the matter. 

(b) Form and content. 
(1) Movant’s filing must contain a motion and memo- 

randum of law, which may be separate or combined and 

$386.38 

must include all responsive pleadings, notices, and 
other filings in the case to date. 

(2) The motion for final order must be accompanied by 
written evidence in accordance with $386.49. 

(3) The motion will state with particularity the 
grounds upon which it is based and the substantial 
matters of law to be argued. A Final Agency Order may 
be issued if, after reviewing the record in a light most 
favorable to the non-moving party, the Agency decision 
maker determines no genuine issue exists as to any 
material fact. 

(c) Answer to Motion. The non-moving party will, 
within 45 days of service of the motion for final order, 
submit and serve a response to rebut movant’s motion. 

[70 FR 28483, May 18, 2005] 

§386.37 Discovery. 

(a) Parties may obtain discovery by one or more of the 
following methods: Depositions upon oral examination 
or written questions; written interrogatories; request 
for production of documents or other evidence for in- 
spection and other purposes; physical and mental ex- 
aminations; and requests for admission. 

(b) Discovery may not commence until the matter is 
pending before the Assistant Administrator or referred 
to the Office of Hearings. 

(c) Except as otherwise provided in these rules, in the 
Administrative Procedure Act, 5 U.S.C. 551 et seq., or by 
the Assistant Administrator or Administrative Law 
Judge, in the absence of specific Agency provisions or 
regulations, the Federal Rules of Civil Procedure may 
serve as guidance in administrative adjudications. 

[70 FR 28483, May 18, 2005] 

§386.38 Scope of discovery. 

(a) Unless otherwise limited by order of the Assistant 
Administrator or, in cases that have been called for a 

hearing, the administrative law judge, in accordance 
with these rules, the parties may obtain discovery re- 
garding any matter, not privileged, which is relevant to 
the subject matter involved in the proceeding, including 
the existence, description, nature, custody, condition, 

and location of any books, documents, or other tangible 

things and the identity and location of persons having 
knowledge of any discoverable matter. 

(b) It is not ground for objection that information 
sought will not be admissible at the hearing if the 
information sought appears reasonably calculated to 
lead to the discovery of admissible evidence. 

(c) A party may obtain discovery of documents and 
tangible things otherwise discoverable under paragraph 
(a) of this section and prepared in anticipation of or for 
the hearing by or for another party’s representative 
(including his or her attorney, consultant, surety, 
indemnitor, insurer, or agent) only upon a showing that 
the party seeking discovery has substantial need of the 
materials in the preparation of his or her case and that 
he or she is unable without undue hardship to obtain 
the substantial equivalent of the materials by other 
means. In ordering discovery of such materials when 
the required showing has been made, the Assistant 
Administrator or the administrative law judge shall 
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protect against disclosure of the mental impressions, 

conclusions, opinions, or legal theories of an attorney or 

other representative of a party concerning the 

proceeding. 

§386.39 Protective orders. 

Upon motion by a party or other person from whom 
discovery is sought, and for good cause shown, the 
Assistant Administrator or the administrative law 
judge, if one has been appointed, may make any order 
which justice requires to protect a party or person from 
annoyance, embarrassment, oppression, or undue bur- 
den or expense, including one or more of the following: 

(a) The discovery not be had; 
(b) The discovery may be had only on specified terms 

and conditions, including a designation of the time or 
place; 

(c) The discovery may be had only by a method of 
discovery other than that selected by the party seeking 
discovery; 

(d) Certain matters not relevant may not be inquired 
into, or that the scope of discovery be limited to certain 
matters; 

(e) Discovery be conducted with no one present except 
persons designated by the Assistant Administrator or 
the administrative law judge; or 

(f) A trade secret or other confidential research, de- 

velopment, or commercial information may not be dis- 
closed or be disclosed only in a designated way. 

§386.40 Supplementation of responses. 

A party who has responded to a request for discovery 
with a response that was complete when made is under 
no duty to supplement his response to include informa- 
tion thereafter acquired, except as follows: 

(a) A party is under a duty to supplement timely 
his/her response with respect to any question directly 
addressed to: 

(1) The identity and location of persons having know]- 
edge of discoverable matters; and 

(2) The identity of each person expected to be called as 
an expert witness at the hearing, the subject matter on 
which he or she is expected to testify and the substance 
of his or her testimony. 

(b) A party is under a duty to amend timely a prior 
response if he or she later obtains information upon the 
basis of which: 

(1) He or she knows the response was incorrect when 
made; or 

(2) He or she knows that the response though correct 
when made is no longer true and the circumstances are 
such that a failure to amend the response is in sub- 
stance a knowing concealment. 

(c) A duty to supplement responses may be imposed by 
order of the Assistant Administrator or the administra- 
tive law judge or agreement of the parties. 

§386.41 Stipulations regarding discovery. 

Unless otherwise ordered, a written stipulation en- 
tered into by all the parties and filed with the Assistant 
Administrator or the administrative law judge, if one 
has been appointed, may: (a) Provide that depositions be 

taken before any person, at any time or place, upon 

sufficient notice, and in any manner, and when so taken 

may be used like other depositions; and (b) modify the 

procedures provided by these rules for other methods of 

discovery. 

§386.42 Written interrogatories to parties. 

(a) Without leave, any party may serve upon any 

other party written interrogatories to be answered by 

the party to whom the interrogatories are directed; or, if 

that party is a public or private corporation or partner- 

ship or association or governmental agency, by any 

officer or agent, who will furnish the information avail- 

able to that party. 

(b) The maximum number of interrogatories served 

will not exceed 30, including all subparts, unless the 
Assistant Administrator or Administrative Law Judge 
permits a larger number on motion and for good cause 
shown. Other interrogatories may be added without 
leave, so long as the total number of approved and 

additional interrogatories does not exceed 30. 
(c) Each interrogatory shall be answered separately 

and fully in writing under oath unless it is objected to, 
in which event the grounds for objection shall be stated 
and signed by the party, or counsel for the party, if 
represented, making the response. The party to whom 
the interrogatories are directed shall serve the answers 
and any objections within 30 days after the service of 
the interrogatories, or within such shortened or longer 
period as the Assistant Administrator or the Adminis- 
trative Law Judge may allow. 

(d) Motions to compel may be made in accordance 
with §386.45. 

(e) A notice of discovery must be served on the Assis- 
tant Administrator or, in cases that have been referred 
to the Office of Hearings, on the Administrative Law 

Judge. A copy of the interrogatories, answers, and all 
related pleadings must be served on all parties to the 
proceeding. 

(f) An interrogatory otherwise proper is not necessar- 
ily objectionable merely because an answer to the inter- 
rogatory involves an opinion or contention that relates 
to fact or the application of law to fact, but the Assistant 
Administrator or Administrative Law Judge may order 
that such an interrogatory need not be answered until 
after designated discovery has been completed or until a 
prehearing conference or other later time. 

[70 FR 28483, May 18, 2005] 

$386.43 Production of documents and other 
evidence; entry upon land for inspection and 
other purposes; and physical and mental 
examination. 

(a) Any party may serve on any other party a request 
to: 

(1) Produce and permit the party making the request, 
or a person acting on his or her behalf, to inspect and 
copy any designated documents, or to inspect and copy, 
test, or sample any tangible things which are in the 
possession, custody, or control of the party upon whom 
the request is served; or 
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(2) Permit entry upon designated land or other prop- 
erty in the possession or control of the party upon whom 
the request is served for the purpose of inspection and 
measuring, photographing, testing, or for other pur- 
poses as stated in paragraph (a)(1). 

(3) Submit to a physical or mental examination by a 
physician. 

(b) The request may be served on any party without 
leave of the Assistant Administrator or administrative 
law judge. 

(c) The request shall: 
(1) Set forth the items to be inspected either by indi- 

vidual item or category; 
(2) Describe each item or category with reasonable 

particularity; 
(3) Specify a reasonable time, place, and manner of 

making the inspection and performing the related acts; 
(4) Specify the time, place, manner, conditions, and 

scope of the physical or mental examination and the 
person or persons by whom it is to be made. A report of 
examining physician shall be made in accordance with 
Rule 35(b) of the Federal Rules of Civil Procedure, Title 
28, U.S. Code, as amended. 

(d) The party upon whom the request is served shall 
serve on the party submitting the request a written 
response within 30 days after service of the request. 

(e) The response shall state, with respect to each item 
or category: 

(1) That inspection and related activities will be per- 
mitted as requested; or 

(2) That objection is made in whole or in part, in which 
case the reasons for objection shall be stated. 

(f) A copy of each request for production and each 
written response shall be served on all parties and filed 
with the Assistant Administrator or the administrative 
law judge, if one has been appointed. 

§386.44 Request for admissions. 

(a) Request for admission. (1) Any party may serve 
upon any other party a request for admission of any 
relevant matter or the authenticity of any relevant 
document. Copies of any document about which an ad- 
mission is requested must accompany the request. 

(2) Each matter for which an admission is requested 
shall be separately set forth and numbered. The matter 
is admitted unless within 15 days after service of the 
request, the party to whom the request is directed 

serves upon the party requesting the admission a writ- 

ten answer signed by the party or his/her attorney. 

(3) Each answer must specify whether the party ad- 

mits or denies the matter. If the matter cannot be 

admitted or denied, the party shall set out in detail the 

reasons. 
(4) A party may not issue a denial or fail to answer on 

the ground that he/she lacks knowledge unless he/she 

has made reasonable inquiry to ascertain information 

sufficient to allow him/her to admit or deny. 

(5) A party may file an objection to a request for 

admission within 10 days after service. Such motion 

shall be filed with the administrative law judge if one 

has been appointed, otherwise it shall be filed with the 

Assistant Administrator. An objection must explain in 

§386.46 

detail the reasons the party should not answer. A reply 
to the objection may be served by the party requesting 
the admission within 10 days after service of the 
objection. It is not sufficient ground for objection to 
claim that the matter about which an admission is 
requested presents an issue of fact for hearing. 

(b) Effect of admission. Any matter admitted is 
conclusively established unless the Assistant Adminis- 
trator or administrative law judge permits withdrawal 
or amendment. Any admission under this rule is for the 
purpose of the pending action only and may not be used 
in any other proceeding. 

(c) If a party refuses to admit a matter or the authen- 
ticity of a document which is later proved, the party 
requesting the admission may move for an award of 
expenses incurred in making the proof. Such a motion 
shall be granted unless there was a good reason for 
failure to admit. 

$386.45 Motion to compel discovery. 

(a) If a deponent fails to answer a question pro- 
pounded or a party upon whom a request is made 
pursuant to §386.42 through 386.44, or a party upon 
whom interrogatories are served fails to respond ad- 
equately or objects to the request, or any part thereof, or 
fails to permit inspection as requested, the discovering 
party may move the Assistant Administrator or the 
administrative law judge, if one has been appointed, for 
an order compelling a response or inspection in accor- 
dance with the request. 

(b) The motion shall set forth: 
(1) The nature of the questions or request; 
(2) The response or objections of the party upon whom 

the request was served; and 
(3) Arguments in support of the motion. 
(c) For purposes of this section, an evasive answer or 

incomplete answer or response shall be treated as a 
failure to answer or respond. 

(d) In ruling on a motion made pursuant to this 
section, the Assistant Administrator or the administra- 

tive law judge, if one has been appointed, may make and 
enter a protective order such as he or she is authorized 
to enter on a motion made pursuant to §386.39(a). 

§386.46 Depositions. 

(a) When, how, and by whom taken. 
(1) The deposition of any witness may be taken at 

reasonable times subsequent to the appointment of an 
Administrative Law Judge. Prior to referral to the Office 
of Hearings, a party may petition the Assistant Admin- 
istrator, in accordance with §386.37, for leave to conduct 

a deposition based on good cause shown. 
(2) Depositions may be taken by oral examination or 

upon written interrogatories before any person having 
power to administer oaths. 

(3) The parties may stipulate in writing or the Ad- 
ministrative Law Judge may upon motion order that a 
deposition be taken by telephone or other remote elec- 

tronic means. 
(4) If a subpoena duces tecum is to be served on the 

person to be examined, the designation of the materials 
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to be produced as set forth in the subpoena shall be 

attached to, or included in, the notice. 
(5) If the deposition is to be recorded by videotape or 

audio-tape, the notice shall specify the method of 

recording. 
(b) Application. Any party desiring to take the de- 

position of a witness must indicate to the witness and all 
other parties the time when, the place where, and the 
name and post office address of the person before whom 
the deposition is to be taken; the name and address of 
each witness; and the subject matter concerning which 

each such witness is expected to testify. 
(c) Notice. A party desiring to take a deposition must 

give notice to the witness and all other parties. Notice 
must be in writing. Notice of the deposition must be 
given not less than 20 days from when the deposition is 
to be taken if the deposition is to be held within the 
continental United States and not less than 30 days 
from when the deposition is to be taken if the deposition 
is to be held elsewhere, unless a shorter time is agreed 
to by the parties or by leave of the Assistant Adminis- 
trator or Administrative Law Judge by motion for good 
cause shown. 

(d) Depositions upon written questions. Within 
14 days after the notice and written questions are 
served, a party may serve cross-questions upon all other 
parties. Within 7 days after being served with cross- 
questions, a party may serve redirect questions upon all 
other parties. Within 7 days after being served with 
redirect questions, a party may serve recross questions 
upon all other parties. The Assistant Administrator or 
Administrative Law Judge may enlarge or shorten the 
time for cause shown. 

(e) Taking and receiving in evidence. Each wit- 
ness testifying upon deposition must be sworn, and any 
other party must be given the right to cross-examine. 
The questions propounded and the answers to them, 
together with all objections made, must be reduced to 
writing; read by or to, and subscribed by the witness; 
and certified by the person administering the oath. The 
person who took the deposition must seal the deposition 
transcript in an envelope and file it in accordance with 
§386.7. Subject to objections to the questions and an- 
swers as were noted at the time of taking the deposition 
and which would have been valid if the witness were 
personally present and testifying, the deposition may be 
read and offered in evidence by the party taking it as 
against any party who was present or represented at the 

taking of the deposition or who had due notice of it. 
(f) Witness Limit. No party may seek deposition 

testimony of more than five witnesses without leave of 
the Agency decision maker for good cause shown. Indi- 
vidual depositions are not to exceed 8 hours for any one 
witness. 

(g) Motion to terminate or limit examination. 
During the taking of a deposition, a party or deponent 
may request suspension of the deposition on grounds of 
bad faith in the conduct of the examination, oppression 
of a deponent or party or improper questions 
propounded. The deposition will then be adjourned. The 
objecting party or deponent must, however, immedi- 
ately move for a ruling on his or her objections to the 
deposition conduct or proceedings before the Assistant 

Administrator or Administrative Law Judge, who then 

may limit the scope or manner of the taking of the 

deposition. 

[70 FR 28484, May 18, 2005] 

§386.47 Use of deposition at hearings. 

(a) Generally. At the hearing, any part or all of a 

deposition, so far as admissible under the rules of evi- 

dence, may be used against any party who was present 

or represented at the taking of the deposition or who 

had due notice thereof in accordance with any one of the 

following provisions: 

(1) Any deposition may be used by any party for the 

purpose of contradicting or impeaching the testimony of 

the deponent as a witness. 
(2) The deposition of expert witnesses, particularly 

the deposition of physicians, may be used by any party 
for any purpose, unless the Assistant Administrator or 
administrative law judge rules that such use would be 
unfair or a violation of due process. 

(3) The deposition of a party or of anyone who at the 
time of taking the deposition was an officer, director, or 
duly authorized agent of a public or private organiza- 
tion, partnership, or association which is a party, may be 
used by any other party for any purpose. 

(4) The deposition of a witness, whether or not a party, 
may be used by any party for any purpose if the presid- 
ing officer finds: (i) That the witness is dead; or (ii) that 

the witness is out of the United States or more than 100 
miles from the place of hearing unless it appears that 
the absence of the witness was procured by the party 
offering the deposition; or (iii) that the witness is unable 
to attend to testify because of age, sickness, infirmity, or 
imprisonment; or (iv) that the party offering the depo- 
sition has been unable to proéure the attendance of the 
witness by subpoena; or (v) upon application and notice, 
that such exceptional circumstances exist as to make it 
desirable, in the interest of justice and with due regard 

to the importance of presenting the testimony of wit- 
nesses orally in open hearing, to allow the deposition to 
be used. 

(5) If only part of a deposition is offered in evidence by 
a party, any other party may require him or her to 
introduce all of it which is relevant to the part intro- 
duced, and any party may introduce any other parts. 

(b) Objections to admissibility. Except as provided 
in this paragraph, objection may be made at the hearing 
to receiving in evidence any deposition or part thereof 
for any reason which would require the exclusion of the 
evidence if the witness were then present and testifying. 

(1) Objections to the competency of a witness or to the 
competency, relevancy or materiality of testimony are 
not waived by failure to make them before or during the 
taking of the deposition, unless the ground of the objec- 
tion is one which might have been obviated or removed 
if presented at that time. 

(2) Errors and irregularities occurring at the oral 
examination in the manner of taking the deposition, in 
the form of the questions or answers, in the oath or 
affirmation, or in the conduct of parties and errors of 
any kind which might be obviated, removed, or cured if 
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promptly presented, are waived unless reasonable ob- 
jection thereto is made at the taking of the deposition. 

(3) Objections to the form or written interrogatories 
are waived unless served in writing upon the party 
propounding them. 

(c) Effect of taking using depositions. A party 
shall not be deemed to make a person his or her own 
witness for any purpose by taking his or her deposition. 
The introduction in evidence of the deposition or any 
part thereof for any purpose other than that of contra- 
dicting or impeaching the deponent makes the deponent 
the witness of the party introducing the deposition, but 
this shall not apply to the use by any other party of a 
deposition as described in paragraph (a)(2) of this 
section. At the hearing, any party may rebut any rel- 
evant evidence contained in a deposition whether intro- 
duced by him or her or by any other party. 

§386.48 Medical records and physicians’ reports. 

In cases involving the physical qualifications of driv- 
ers, copies of all physicians’ reports, test results, and 
other medical records that a party intends to rely upon 
shall be served on all other parties at least 30 days prior 
to the date set for a hearing. Except as waived by the 
Director, Office of Carrier, Driver, and Vehicle Safety 
Standards (MC-PS), reports, test results and medical 
records not served under this rule shall be excluded 
from evidence at any hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 2036, Jan. 26, 
1988; 65 FR 7756, Feb. 16, 2000; 78 FR 58481, Sept. 24, 2013] 

§386.49 Form of written evidence. 

All written evidence should be submitted in the fol- 
lowing forms: 

(a) A written statement of a person having personal 
knowledge of the facts alleged, or 

(b) Documentary evidence in the form of exhibits 
attached to a written statement identifying the exhibit 

and giving its source. 

[70 FR 28484, May 18, 2005] 

§386.51 Amendment and withdrawal of plead- 
ings. 

(a) Except in instances covered by other rules, any 
time more than 15 days prior to the hearing, a party 
may amend his/her pleadings by serving the amended 
pleading on the Assistant Administrator or the admin- 
istrative law judge, if one has been appointed, and on all 

parties. Within 15 days prior to the hearing, an amend- 

ment shall be allowed only at the discretion of the 

Administrative law judge. When an amended pleading 

is filed, other parties may file a response and objection 

within 10 days. 

(b) A party may withdraw his/her pleading any time 

more than 15 days prior to the hearing by serving a 

notice of withdrawal on the Assistant Administrator or 

the Administrative Law Judge. Within 15 days prior to 

the hearing a withdrawal may be made only at the 

discretion of the Assistant Administrator or the Admin- 

istrative Law Judge. The withdrawal will be granted 

absent a finding that the withdrawal will result in 

§386.53 

injustice, prejudice, or irreparable harm to the non- 
moving party, or is otherwise contrary to the public 
interest. 

[70 FR 28484, May 18, 2005; 78 FR 58481, Sept. 24, 2013] 

§386.52 Appeals from interlocutory rulings. 

(a) General. Unless otherwise provided in this sub- 
part, a party may not appeal a ruling or decision of the 
Administrative Law Judge to the Assistant Administra- 
tor until the Administrative Law Judge’s decision has 
been entered on the record. A decision or order of the 
Assistant Administrator on the interlocutory appeal 
does not constitute a Final Agency Order for the pur- 
poses of judicial review under §386.67. 

(b) Interlocutory appeal for cause. If a party files 
a written request for an interlocutory appeal for cause 
with the Administrative Law Judge, or orally requests 
an interlocutory appeal for cause, the proceedings are 
stayed until the Administrative Law Judge issues a 
decision on the request. If the Administrative Law 
Judge grants the request, the proceedings are stayed 
until the Assistant Administrator issues a decision on 
the interlocutory appeal. The Administrative Law 
Judge must grant an interlocutory appeal for cause if a 
party shows that delay of the appeal would be detrimen- 
tal to the public interest or would result in undue 
prejudice to any party. 

(c) [Reserved]. 
(d) Procedure. A party must file a notice of interlocu- 

tory appeal, with any supporting documents, with the 
Assistant Administrator, and serve copies on each party 
and the Administrative Law Judge, not later than 10 
days after the Administrative Law Judge’s oral decision 
has been issued, or a written decision has been served. 
A party must file a reply brief, if any, with the Assistant 
Administrator and serve a copy of the reply brief on each 
party, not later than 10 days after service of the appeal 
brief. The Assistant Administrator will render a deci- 
sion on the interlocutory appeal, within a reasonable 
time after receipt of the interlocutory appeal. 

(e) The Assistant Administrator may reject frivolous, 
repetitive, or dilatory appeals, and may issue an order 
precluding one or more parties from making further 
interlocutory appeals, and may order such further relief 

as required. 

[70 FR 28484, May 18, 2005] 

§386.53 Subpoenas, witness fees. 

(a) Applications for the issuance of subpoenas must be 
submitted to the Assistant Administrator, or in cases 

that have been called for a hearing, to the administra- 
tive law judge. The application must show the general 
relevance and reasonable scope of the evidence sought. 
Any person served with a subpoena may, within 7 days 
after service, file a motion to quash or modify. The 
motion must be filed with the official who approved the 
subpoena. The filing of a motion shall stay the effect of 
the subpoena until a decision is reached. 

(b) Witnesses shall be entitled to the same fees and 
mileage as are paid witnesses in the courts of the United 
States. The fees shall be paid by the party at whose 
instance the witness is subpoenaed or appears. 
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(c) Paragraph (a) of this section shall not apply to the 

Administrator or employees of the FMCSA or to the 

production of documents in their custody. Application 

for the attendance of such persons or the production of 

such documents at a hearing shall be made to the 

Assistant Administrator or administrative law judge, if 

one is appointed, and shall set forth the need for such 

evidence and its relevancy. 

§386.54 Administrative Law Judge. 

(a) Powers of an Administrative Law Judge. The 
Administrative Law Judge may take any action and 
may prescribe all necessary rules and regulations to 
govern the conduct of the proceedings to ensure a fair 
and impartial hearing, and to avoid delay in the dispo- 
sition of the proceedings. In accordance with the rules in 
this subchapter, an Administrative Law Judge may do 
the following: ; 

(1) Give notice of and hold prehearing conferences and 
hearings. 

(2) Administer oaths and affirmations. 
(3) Issue subpoenas authorized by law. 
(4) Rule on offers of proof. 
(5) Receive relevant and material evidence. 
(6) Regulate the course of the administrative adjudi- 

cation in accordance with the rules of this subchapter 
and the Administrative Procedure Act. 

(7) Hold conferences to settle or simplify the issues by 
consent of the parties. 

(8) Dispose of procedural motions and requests, ex- 
cept motions that under this part are made directly to 
the Assistant Administrator. 

(9) Issue orders permitting inspection and examina- 
tion of lands, buildings, equipment, and any other 
physical thing and the copying of any document. 

(10) Make findings of fact and conclusions of law, and 
issue decisions. 

(11) To take any other action authorized by these rules 
and permitted by law. 

(b) Limitations on the power of the Administra- 
tive Law Judge. The Administrative Law Judge is 
bound by the procedural requirements of this part and 
the precedent opinions of the Agency. This section does 
not preclude an Administrative Law Judge from barring 
a person from a specific proceeding based on a finding of 
obstreperous or disruptive behavior in that proceeding. 

(c) Disqualification. The Administrative Law Judge 
may disqualify himself or herself at any time, either at 
the request of any party or upon his or her own 
initiative. Assignments of Administrative Law Judges 
are made by the Chief Administrative Law Judge upon 
the request of the Assistant Administrator. Any request 
for a change in such assignment, including disqualifi- 
cation, will be considered only for good cause which 
would unduly prejudice the proceeding. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 2036, Jan. 26, 
1988; 66 FR 49872, Oct. 1, 2001; 70 FR 28485, May 18, 2005] 

§386.55 Prehearing conferences. 

(a) Convening. At any time before the hearing be- 
gins, the administrative law judge, on his/her own mo- 
tion or on motion by a party, may direct the parties or 

their counsel to participate with him/her in a 

prehearing conference to consider the following: 

(1) Simplification and clarification of the issues; 

(2) Necessity or desirability of amending pleadings; 

(3) Stipulations as to the facts and the contents and 

authenticity of documents; 
(4) Issuance of and responses to subpoenas; 

(5) Taking of depositions and the use of depositions in 

the proceedings; 

(6) Orders for discovery, inspection and examination 

of premises, production of documents and other physical 

objects, and responses to such orders; 
(7) Disclosure of the names and addresses of wit- 

nesses and the exchange of documents intended to be 
offered in evidence; and 

(8) Any other matter that will tend to simplify the 
issues or expedite the proceedings. 

(b) Order. The administrative law judge shall issue 
an order which recites the matters discussed, the agree- 
ments reached, and the rulings made at the prehearing 
conference. The order shall be served on the parties and 
filed in the record of the proceedings. 

§386.56 Hearings. 

(a) As soon as practicable after his/her appointment, 
the administrative law judge shall issue an order set- 
ting the date, time, and place for the hearing. The order 
shall be served on the parties and become a part of the 
record of the proceedings. The order may be amended 
for good cause shown. 

(b) Conduct of hearing. The administrative law 
judge presides over the hearing. Hearings are open to 
the public unless the administrative law judge orders 
otherwise. 

(c) Evidence. Except as otherwise provided in these 
rules and the Administrative Procedure Act, 5 U.S.C. 
551 et seq., the Federal rules of Evidence shall be 
followed. 

(d) Information obtained by investigation. Any 
document, physical exhibit, or other material obtained 
by the Administration in an investigation under its 
statutory authority may be disclosed by the Adminis- 
tration during the proceeding and may be offered in 
evidence by counsel for the Administration. 

(e) Record. The hearing shall be stenographically 
transcribed and reported. The transcript, exhibits, and 
other documents filed in the proceedings shall consti- 
tute the official record of the proceedings. A copy of the 
transcript and exhibits will be made available to any 
person upon payment of prescribed costs. 

§386.57 Proposed findings of fact, conclusions of 
law. 

The administrative law judge shall afford the parties 
reasonable opportunity to submit proposed findings of 
fact, conclusions of law, and supporting reasons 
therefor. If the administrative law judge orders written 
proposals and arguments, each proposed finding must 
include a citation to the specific portion of the record 
relied on to support it. Written submissions, if any, must 
be served within the time period set by the administra- 
tive law judge. 
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§386.58 Burden of proof. 

(a) Enforcement cases. The burden of proof shall be 
on the Administration in enforcement cases. 

(b) Conflict of medical opinion. The burden of 
proof in cases arising under §391.47 of this chapter shall 
be on the party petitioning for review under §386.13(a). 

Subpart E—Decision 

$386.61 Decision. 

(a) Administrative Law Judge. After receiving the 
proposed findings of fact, conclusions of law, and argu- 
ments of the parties, the administrative law judge shall 
issue a decision. If the proposed findings of fact, conclu- 
sions of law, and arguments were oral, he/she may issue 
an oral decision. The decision of the administrative law 
judge becomes the final decision of the Assistant Admin- 
istrator 45 days after it is served unless a petition or 
motion for review is filed under $386.62. The decision 

shall be served on all parties and on the Assistant 
Administrator. 

(b) Hearing Officer. The Hearing Officer will pre- 
pare a report to the Assistant Administrator containing 
findings of fact and recommended disposition of the 
matter within 45 days after the conclusion of the 
hearing. The Assistant Administrator will issue a Final 
Agency Order adopting the report, or may make other 
such determinations as appropriate. The Assistant Ad- 
ministrator’s decision to adopt a Hearing Officer’s re- 
port may be reviewed in accordance with §386.64. 

[70 FR 28485, May 18, 2005] 

§386.62 Review of administrative law judge’s de- 
cision. 

(a) All petitions to review must be accompanied by 
exceptions and briefs. Each petition must set out in 
detail objections to the initial decision and shall state 
whether such objections are related to alleged errors of 
law or fact. It shall also state the relief requested. 
Failure to object to any error in the initial decision shall 
waive the right to allege such error in subsequent 

proceedings. 
(b) Reply briefs may be filed within 30 days after 

service of the appeal brief. 
(c) No other briefs shall be permitted except upon 

request of the Assistant Administrator. 
(d) Copies of all briefs must be served on all parties. 

(e) No oral argument will be permitted except on order 

of the Assistant Administrator. 

$386.63 Decision on review. 

Upon review of a decision, the Assistant Administra- 

tor may adopt, modify, or set aside the administrative 

law judge’s findings of fact and conclusions of law. He/ 

she may also remand proceedings to the administrative 

law judge with instructions for such further proceedings 

as he/she deems appropriate. If not remanded, the As- 

sistant Administrator shall issue a final order disposing 

of the proceedings, and serve it on all parties. 

$386.66 

$386.64 Reconsideration. 

(a) Within 20 days following service of the Final 
Agency Order, any party may petition the Assistant 
Administrator for reconsideration of the order. If a civil 
penalty was imposed, the filing of a petition for recon- 
sideration stays the entire action, unless the Assistant 
Administrator orders otherwise. 

(b) In the event a Notice of Default and Final Agency 
Order is issued by the Field Administrator as a result of 
the respondent’s failure to reply in accordance with 
§386.14(a), the only issue that will be considered upon 
reconsideration is whether a default has occurred under 
§386.14(c). The Final Agency Order may be vacated 
where a respondent can demonstrate excusable neglect, 
a meritorious defense, or due diligence in seeking relief. 

(c) Hither party may serve an answer to a petition for 
reconsideration within 30 days of the service date of the 
petition. 

(d) Following the close of the 30-day period, the As- 
sistant Administrator will rule on the petition. 

(e) The ruling on the petition will be the Final Agency 
Order. A petition for reconsideration of the Assistant 
Administrator’s ruling will not be permitted. 

[70 FR 28485, May 18, 2005] 

$386.65 Failure to comply with final order. 

If, within 30 days of receipt of a final agency order 
issued under this part, the respondent does not submit 
in writing his/her acceptance of the terms of an order 
directing compliance, or, where appropriate, pay a civil 
penalty, or file an appeal under $386.67, the case may be 
referred to the Attorney General with a request that an 
action be brought in the appropriate United States 
District Court to enforce the terms of a compliance order 
or collect the civil penalty. 

$386.66 Motions for rehearing or for modifica- 
tion. 

(a) No motion for rehearing or for modification of an 
order shall be entertained for 1 year following the date 
the Assistant Administrator’s order goes into effect. 
After 1 year, any party may file a motion with the 
Assistant Administrator requesting a rehearing or 
modification of the order. The motion must contain the 
following: 

(1) A copy of the order about which the change is 
requested; 

(2) A statement of the changed circumstances justify- 
ing the request; and 

(3) Copies of all evidence intended to be relied on by 
the party submitting the motion. 

(b) Upon receipt of the motion, the Assistant Admin- 

istrator may make a decision denying the motion or 
modifying the order in whole or in part. He/she may 
also, prior to making his/her decision, order such other 

proceedings under these rules as he/she deems neces- 
sary and may request additional information from the 

party making the motion. 
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§386.67 Judicial review. 

(a) Any party to the underlying proceeding, who, after 

an administrative adjudication, is adversely affected by 

a Final Agency Order issued under 49 U.S.C. 521 may, 

within 30 days of service of the Final Agency Order, 

petition for review of the order in the United States 
Court of Appeals in the circuit where the violation is 
alleged to have occurred, or where the violator has its 
principal place of business or residence, or in the United 
States Court of Appeals for the District of Columbia 

Circuit. 
(b) Judicial review will be based on a determination of 

whether the findings and conclusions in the Final 
Agency Order were supported by substantial evidence 
or were otherwise not in accordance with law. No objec- 
tion that has not been raised before the Agency will be 
considered by the court, unless reasonable grounds ex- 
isted for failure or neglect to do so. The commencement 
of proceedings under this section will not, unless or- 
dered by the court, operate as a stay of the Final Agency 
Order of the Agency. 

[70 FR 28485, May 18, 2005] 

Subpart F—Injunctions and 
Imminent Hazards 

§386.71 Injunctions. 

Whenever it is determined that a person has engaged, 
or is about to engage, in any act or practice constituting 
a violation of section 31502 of title 49, United States 
Code; of the Motor Carrier Safety Act of 1984; the 
Hazardous Materials Transportation Act; or any regu- 
lation or order issued under that section or those Acts 
for which the Federal Motor Carrier Safety Administra- 
tor exercises enforcement responsibility, the Chief 
Counsel may request the United States Attorney Gen- 
eral to bring an action in the appropriate United States 
District Court for such relief as is necessary or appro- 
priate, including mandatory or prohibitive injunctive 
relief, interim equitable relief, and punitive damages, as 
provided by section 213(c) of the Motor Carrier Safety 
Act of 1984 and section 111(a) of the Hazardous Mate- 
rials Transportation Act (49 U.S.C. 507(c) 5122). 

[65 FR 7756, Feb. 16, 2000; 70 FR 28485, May 18, 2005] 

§386.72 Imminent hazard. 

(a) Whenever it is determined that an imminent haz- 
ard exists as a result of the transportation by motor 
vehicle of a particular hazardous material, the Chief 
Counsel or Deputy Chief Counsel of the FMCSA may 
bring, or request the United States Attorney General to 
bring, an action in the appropriate United States Dis- 
trict Court for an order suspending or restricting the 
transportation by motor vehicle of the hazardous mate- 
rial or for such other order as is necessary to eliminate 
or ameliorate the imminent hazard, as provided by 49 
U.S.C. 5122. In this paragraph, “imminent hazard” 
means the existence of a condition that presents a sub- 
stantial likelihood that death, serious illness, severe 
personal injury, or a substantial endangerment to 
health, property, or the environment may occur before a 

notice of investigation proceeding, or other administra- 

tive hearing or formal proceeding, to abate the risk of 

harm can be completed. 

(b)(1) Whenever it is determined that a violation of 49 

U.S.C. 31502 or the Motor Carrier Safety Act of 1984, as 

amended, or the Commercial Motor Vehicle Safety Act of 

1986, as amended, or a regulation issued under such 

section or Acts, or a combination of such violations, 

poses an imminent hazard to safety, the Director of the 

Office of Enforcement and Compliance or a Division 

Administrator, or his or her delegate, shall order: 

(i) Acommercial motor vehicle or employee operating 

such vehicle out-of-service, or order an employer to 

cease all or part of the employer’s commercial motor 

vehicle operations, as provided by 49 U.S.C. 521(b)(5); 
(ii) An intermodal equipment provider’s specific ve- 

hicle or equipment out-of-service, or order an 
intermodal equipment provider to cease all or part of its 
operations, as provided by 49 U.S.C. 521(b)(5) and 49 
U.S.C. 31151(a)(3)(D. 

(2) In making any such order, no restrictions shall be 
imposed on any vehicle, terminal or facility, employee, 
employer or intermodal equipment provider beyond 
that required to abate the hazard. 

(3) In this paragraph (b), imminent hazard means any 
condition of vehicle, intermodal equipment, employee, 
or commercial motor vehicle operations that substan- 
tially increases the likelihood of serious injury or death 
if not discontinued immediately. 

(4) Upon the issuance of an order under paragraph 
(b)\(1) of this section, the motor carrier employer, 
intermodal equipment provider or driver employee shall 
comply immediately with such order. Opportunity for 
review shall be provided in accordance with 5 U.S.C. 
554, except that such review shall occur not later than 
10 days after issuance of such order, as provided by 
section 213(b) of the Motor Carrier Safety Act of 1984 
(49 U.S.C. 521(b)(5)). An order to an employer or 
intermodal equipment provider to cease all or part of its 
operations shall not prevent vehicles in transit at the 
time the order is served from proceeding to their imme- 
diate destinations, unless any such vehicle or its driver 

is specifically ordered out-of-service forthwith. How- 
ever, vehicles and drivers proceeding to their immediate 
destination shall be subject to compliance upon arrival. 

(5) For purposes of this section, the term immediate 
destination is the next scheduled stop of the vehicle 
already in motion where the cargo on board can be 
safely secured. 

(6) Failure to comply immediately with an order is- 
sued under this section shall subject the motor carrier 
employer, intermodal equipment provider, or driver to 
penalties prescribed in subpart G of this part. 

[50 FR 40306, Oct. 2, 1985, as amende 
1988; 53 FR 50970, Dec. 19, 1988; 56 FR 101 BA Marti 1201: 
65 FR 7756, Feb. 16, 2000; 65 FR 58664, Oct. 2, 2000: 73 FR 
76819, Dec. 17, 2008; 78 FR 58481, Sept. 24, 2013] 
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§386.73 Operations out of service and record 
consolidation proceedings (reincarnated 
carriers). 

(a) Out-of-service order. An FMCSA Field Admin- 
istrator or the Director of FMCSA’s Office of Enforce- 
ment and Compliance (Director) may issue an out-of- 
service order to prohibit a motor carrier, intermodal 
equipment provider, broker, or freight forwarder from 
conducting operations subject to FMCSA jurisdiction 
upon a determination by the Field Administrator or 
Director that the motor carrier, intermodal equipment 
provider, broker, or freight forwarder or an officer, em- 
ployee, agent, or authorized representative of such an 
entity, operated or attempted to operate a motor carrier, 
intermodal equipment provider, broker, or freight for- 
warder under a new identity or as an affiliated entity to: 

(1) Avoid complying with an FMCSA order; 
(2) Avoid complying with a statutory or regulatory 

requirement; 

(3) Avoid paying a civil penalty; 
(4) Avoid responding to an enforcement action; or 
(5) Avoid being linked with a negative compliance 

history. 

(b) Record consolidation order. In addition to, or 
in lieu of, an out-of-service order issued under this 

section, the Field Administrator or Director may issue 
an order consolidating the records maintained by 
FMCSA concerning the current motor carrier, 
intermodal equipment provider, broker, and freight for- 
warder and its affiliated motor carrier, intermodal 
equipment provider, broker, or freight forwarder or its 
previous incarnation, for all purposes, upon a determi- 
nation that the motor carrier, intermodal equipment 
provider, broker, and freight forwarder or officer, em- 

ployee, agent, or authorized representative of the same, 
operated or attempted to operate a motor carrier, 

intermodal equipment provider, broker, or freight for- 
warder under a new identity or as an affiliated entity to: 

(1) Avoid complying with an FMCSA order; 
(2) Avoid complying with a statutory or regulatory 

requirement; 
(3) Avoid paying a civil penalty; 
(4) Avoid responding to an enforcement action; or 
(5) Avoid being linked with a negative compliance 

history. 
(c) Standard. The Field Administrator or Director 

may determine that a motor carrier, intermodal equip- 

ment provider, broker, or freight forwarder is reincar- 

nated if there is substantial continuity between the 

entities such that one is merely a continuation of the 

other. The Field Administrator or Director may deter- 

mine that a motor carrier, intermodal equipment pro- 

vider, broker, or freight forwarder is an affiliate if the 

business operations are under common ownership 

and/or common control. In making this determination, 

the Field Administrator or Director may consider, 

among other things, the following factors: 

(1) Whether the new or affiliated entity was created 

for the purpose of evading statutory or regulatory re- 

quirements, an FMCSA order, enforcement action, or 

negative compliance history. In weighing this factor, the 

$386.73 

Field Administrator or Director may consider the stated 
business purpose for the creation of the new or affiliated 
entity. 

(2) The previous entity’s safety performance history, 
including, among other things, safety violations and 
enforcement actions of the Secretary, if any; 

(3) Consideration exchanged for assets purchased or 
transferred; 

(4) Dates of company creation and dissolution or ces- 
sation of operations; 

(5) Commonality of ownership between the current 
and former company or between current companies; 

(6) Commonality of officers and management person- 
nel; 

(7) Identity of physical or mailing addresses, tele- 
phone, fax numbers, or email addresses; 

(8) Identity of motor vehicle equipment; 
(9) Continuity of liability insurance policies or com- 

monality of coverage under such policies; 
(10) Commonality of drivers and other employees; 
(11) Continuation of carrier facilities and other physi- 

cal assets; 

(12) Continuity or commonality of nature and scope of 
operations, including customers for whom transporta- 
tion is provided; 

(13) Advertising, corporate name, or other acts 
through which the company holds itself out to the pub- 
lic; 

(d) Evaluating factors. The Field Administrator or 
Director may examine, among other things, the com- 
pany management structures, financial records, corpo- 
rate filing records, asset purchase or transfer and title 
history, employee records, insurance records, and any 
other information related to the general operations of 
the entities involved and factors in paragraph (c) of this 
section. 

(e) Effective dates. An order issued under this sec- 
tion becomes the Final Agency Order and is effective on 
the 21st day after it is served unless a request for 
administrative review is served and filed as set forth in 
paragraph (g) of this section. Any motor carrier, 
intermodal equipment provider, broker, or freight for- 
warder that fails to comply with any prohibition or 
requirement set forth in an order issued under this 
section is subject to the applicable penalty provisions for 
each instance of noncompliance. 

(f) Commencement of proceedings. The Field Ad- 
ministrator or Director may commence proceedings un- 
der this section by issuing an order that: 

(1) Provides notice of the factual and legal basis of the 
order; 

(2) In the case of an out-of-service order, identifies the 

operations prohibited by the order; 
(3) In the case of an order that consolidates records 

maintained by FMCSA, identifies the previous entity 
and current or affiliated motor carriers, intermodal 

equipment providers, brokers, or freight forwarders 
whose records will be consolidated; 

(4) Provides notice that the order is effective upon the 
21st day after service; 

(5) Provides notice of the right to petition for admin- 
istrative review of the order and that a timely petition 
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will stay the effective date of the order unless the As- 

sistant Administrator orders otherwise for good cause; 

and 
(6) Provides notice that failure to timely request ad- 

ministrative review of the order constitutes waiver of 

the right to contest the order and will result in the order 

becoming a Final Agency Order 21 days after it is 

served. 

(g) Administrative review. A motor carrier, 

intermodal equipment provider, broker, or freight for- 
warder issued an order under this section may petition 
for administrative review of the order. A petition for 
administrative review is limited to contesting factual or 
procedural errors in the issuance of the order under 
review and may not be submitted to demonstrate cor- 
rective action. A petition for administrative review that 
does not identify factual or procedural errors in the 
issuance of the order under review will be dismissed. 
Petitioners seeking to demonstrate corrective action 

may do so by submitting a Petition for Rescission under 
paragraph (h) of this section. 

(1) A petition for administrative review must be in 
writing and served on the Assistant Administrator, Fed- 
eral Motor Carrier Safety Administration, 1200 New 
Jersey Ave. SE., Washington, DC 20590-0001, Atten- 
tion: Adjudications Counsel, or by electronic mail to 
FMCSA.Adjudication@dot.gov. A copy of the petition for 
administrative review must also be served on the Field 
Administrator or Director who issued the order, at the 

physical address or electronic mail account identified in 
the order. 

(2) A petition for administrative review must be 

served within 15 days of the date the Field Administra- 
tor or Director served the order issued under this 
section. Failure to timely request administrative review 
waives the right to administrative review and consti- 
tutes an admission of the facts alleged in the order. 

(3) A petition for administrative review must include: 
(i) A copy of the order in dispute; and 
(ii) A statement of all factual and procedural issues in 

dispute. 
(4) If a petition for administrative review is timely 

served and filed, the petitioner may supplement the 
petition by serving documentary evidence and/or writ- 
ten argument that supports its position regarding the 
procedural or factual issues in dispute no later than 30 
days from the date the disputed order was served. The 
supplementary documentary evidence or written argu- 
ment may not expand the issues on review and need not 
address every issue identified in the petition. Failure to 
timely serve supplementary documentary evidence 
and/or written argument constitutes a waiver of the 
right to do so. 

(5) The Field Administrator or Director must serve 
written argument and supporting documentary evi- 
dence, if any, in defense of the disputed order no later 
than 15 days following the period in which petitioner 
may serve supplemental documentary evidence and/or 
written argument in support of the petition for admin- 
istrative review. 

(6) The Assistant Administrator may ask the parties 
to submit additional information or attend a conference 
to facilitate administrative review. 

(7) The Assistant Administrator will issue a written 

decision on the request for administrative review within 

30 days of the close of the time period for the Field 

Administrator or the Director to serve written argu- 

ment and supporting documentary evidence in defense 

of the order, or the actual filing of such written argu- 

ment and documentary evidence, whichever is earlier. 

(8) If a petition for administrative review is timely 

served in accordance with this subsection, the disputed 

order is stayed, pending the Assistant Administrator’s 

review. The Assistant Administrator may enter an order 

vacating the automatic stay in accordance with the 

following procedures: 
(i) The Agency Official may file a motion to vacate the 

automatic stay demonstrating good cause why the order 
should not be stayed. The Agency Official’s motion must 
be in writing, state the factual and legal basis for the 
motion, be accompanied by affidavits or other evidence 
relied on, and be served on the petitioner and Assistant 
Administrator. 

(ii) The petitioner may file an answer in opposition, 
accompanied by affidavits or other evidence relied on. 
The answer must be served within 10 days of service of 

the motion. 
(iii) The Assistant Administrator will issue a decision 

on the motion to vacate the automatic stay within 10 
days of the close of the time period for serving the 
answer to the motion. The 30-day period for review of 
the petition for administrative review in paragraph 
(g)(7) of this section is tolled from the time the Agency 
Official’s motion to lift a stay is served until the Assis- 
tant Administrator issues a decision on the motion. 

(9) The Assistant Administrator’s decision on a peti- 
tion for administrative review of an order issued under 
this section constitutes the Final Agency Order. 

(h) Petition for rescission. A motor carrier, 

intermodal equipment provider, broker, or freight for- 
warder may petition to rescind an order issued under 
this section if action has been taken to correct the 
deficiencies that resulted in the order. 

(1) A petition for rescission must be made in writing to 
the Field Administrator or Director who issued the 
order. 

(2) A petition for rescission must include a copy of the 
order requested to be rescinded, a factual statement 
identifying all corrective action taken, and copies of 
supporting documentation. 

(3) Upon request and for good cause shown, the Field 
Administrator or Director may grant the petitioner ad- 
ditional time, not to exceed 45 days, to complete correc- 
tive action initiated at the time the petition for 
rescission was filed. 

(4) The Field Administrator or Director will issue a 
written decision on the petition for rescission within 60 
days of service of the petition. The written decision will 
include the factual and legal basis for the 
determination. 

(5) If the Field Administrator or Director grants the 
request for rescission, the written decision is the Final 
Agency Order. 

(6) If the Field Administrator or Director denies the 
request for rescission, the petitioner may file a petition 
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for administrative review of the denial with the Assis- 
tant Administrator, Federal Motor Carrier Safety Ad- 
ministration, 1200 New Jersey Ave. SE., Washington, 
DC 20590-0001, Attention: Adjudication Counsel or by 
electronic mail to FMCSA.Adjudication@dot.gov. The 
petition for administrative review of the denial must be 
served and filed within 15 days of the service of the 
decision denying the request for recession. The petition 
for administrative review must identify the disputed 
factual or procedural issues with respect to the denial of 
the petition for rescission. The petition may not, how- 
ever, challenge the underlying basis of the order for 
which rescission was sought. 

(7) The Assistant Administrator will issue a written 
decision on the petition for administrative review of the 
denial of the petition for rescission within 60 days. The 
Assistant Administrator’s decision constitutes the Final 
Agency Order. 

(i) Other orders unaffected. If a motor carrier, 
intermodal equipment provider, broker, or freight for- 
warder subject to an order issued under this section is or 
becomes subject to any other order, prohibition, or re- 
quirement of the FMCSA, an order issued under this 
section is in addition to, and does not amend or super- 
sede such other order, prohibition, or requirement. A 
motor carrier, intermodal equipment provider, broker, 
or freight forwarder subject to an order issued under 
this section remains subject to the suspension and re- 
vocation provisions of 49 U.S.C. 13905 for violations of 
regulations governing their operations. 

Q) Inapplicability of subparts. Subparts B, C, D, 
and E of this part, except §386.67, do not apply to this 
section. 

[77 FR 24870, April 26, 2012; 78 FR 58481, Sept. 24, 2013] 

Subpart G—Penalties 

§386.81 General. 

(a) The amounts of civil penalties that can be assessed 
for regulatory violations subject to the proceedings in 
this subchapter are established in the statutes granting 
enforcement powers. The determination of the actual 
civil penalties assessed in each proceedings is based on 
those defined limits or minimums and consideration of 
information available at the time the claim is made 
concerning the nature, gravity of the violations and, 

with respect to the violator, the degree of culpability, 

history of prior offenses, effect on ability to continue to 

do business, and such other matters as justice and 

public safety may require. In addition to these factors, a 

civil penalty assessed under 49 U.S.C. 14901(a) and (d) 

concerning household goods is also based on the degree 

of harm caused to a shipper and whether the shipper 

has been adequately compensated before institution of 

the civil penalty proceeding. In adjudicating the claims 

and orders under the administrative procedures herein, 

additional information may be developed regarding 

these factors that may affect the final amount of the 

claim. 
(b) When assessing penalties for violations of notices 

and orders or settling claims based on these assess- 

$386.83 

ments, consideration will be given to good faith efforts to 

achieve compliance with the terms of the notices and 
orders. 

[65 FR 7756, Feb. 16, 2000; 78 FR 60232, Oct. 1, 2013] 

§386.82 Civil penalties for violations of notices 
and orders. 

(a) Additional civil penalties are chargeable for viola- 
tions of notices and orders which are issued under civil 
forfeiture proceedings pursuant to 49 U.S.C. 521(b). 
These notices and orders are as follows: 

(1) Notice to abate—§386.11 (b)(2) and (c)(1)(iv); 

(2) Notice to post—§386.11(c)(3); 

(3) Final order—$386.14, §386.17, §386.22, and §386. 
61; and 

(4) Out-of-service order—§386.72(b)(1). 
(b) A schedule of these additional penalties is provided 

in the appendix A to this part. All the penalties are 
maximums, and discretion will be retained to meet 
special circumstances by setting penalties for violations 
of notices and orders, in some cases, at less than the 
maximum. 

(c) Claims for penalties provided in this section and in 
the appendix A to this part shall be made through the 
civil forfeiture proceedings contained in this part. The 
issues to be decided in such proceedings will be limited 
to whether violations of notices and orders occurred as 
claimed and the appropriate penalty for such violations. 
Nothing contained herein shall be construed to autho- 
rize the reopening of a matter already finally adjudi- 
cated under this part. 

[70 FR 28486, May 18, 2005; 77 FR 59826, Oct. 1, 2012] 

$386.83 Sanction for failure to pay civil penalties 
or abide by payment plan; operation in 
interstate commerce prohibited. 

(a)(1) General rule. (i) ACMV owner or operator that 
fails to pay a civil penalty in full within 90 days after the 
date specified for payment by FMCSA’s final agency 
order, is prohibited from operating in interstate com- 
merce starting on the next (i.e., the 91st) day. The 
prohibition continues until the FMCSA has received full 
payment of the penalty. 

(ii) An intermodal equipment provider that fails to 
pay a civil penalty in full within 90 days after the date 
specified for payment by FMCSA’s final agency order, is 
prohibited from tendering intermodal equipment to mo- 
tor carriers for operation in interstate commerce start- 

ing on the next (i.e., the 91st) day. The prohibition 

continues until the FMCSA has received full payment of 
the penalty. 

(2) Civil penalties paid in installments. The 
FMCSA Service Center may allow a CMV owner or 
operator, or an intermodal equipment provider, to pay a 
civil penalty in installments. If the CMV owner or op- 
erator, or intermodal equipment provider, fails to make 
an installment payment on schedule, the payment plan 
is void and the entire debt is payable immediately. A 
CMV owner or operator, or intermodal equipment pro- 
vider, that fails to pay the full outstanding balance of its 
civil penalty within 90 days after the date of the missed 
installment payment, is prohibited from operating in 
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interstate commerce on the next (i.e., the 91st) day. The 

prohibition continues until the FMCSA has received full 

payment of the entire penalty. 
(3) Appeals to Federal Court. If the CMV owner or 

operator, or intermodal equipment provider, appeals the 

final agency order to a Federal Circuit Court of Appeals, 

the terms and payment due date of the final agency 
order are not stayed unless the Court so directs. 

(b) Show cause proceeding. (1) FMCSA will notify 
a CMV owner or operator, or intermodal equipment 
provider, in writing if it has not received payment 
within 45 days after the date specified for payment by 
the final agency order or the date of a missed install- 
ment payment. The notice will include a warning that 
failure to pay the entire penalty within 90 days after 
payment was due, will result in the CMV owner or 
operator, or an intermodal equipment provider, being 
prohibited from operating in interstate commerce. 

(2) The notice will order the CMV owner or operator, 
or intermodal equipment provider, to show cause why it 
should not be prohibited from operating in interstate 
commerce on the 91st day after the date specified for 
payment. The prohibition may be avoided only by sub- 
mitting to the Chief Safety Officer: 

(i) Evidence that the respondent has paid the entire 
amount due; or 

(ii) Evidence that the respondent has filed for bank- 
ruptcy under chapter 11, title 11, United States Code. 
Respondents in bankruptcy must also submit the infor- 
mation required by paragraph (d) of this section. 

(3) The notice will be delivered by certified mail or 
commercial express service. If the principal place of 
business of a CMV owner or operator, or an intermodal 
equipment provider, is in a foreign country, the notice 
will be delivered to the designated agent of the CMV 
owner or operator or intermodal equipment provider. 

(c) A CMV owner or operator, or intermodal equip- 
ment provider that continues to operate in interstate 
commerce in violation of this section may be subject to 
additional sanctions under paragraph IV of (i) appendix 
A to part 386. 

(d) This section does not apply to any person who is 
unable to pay a civil penalty because the person is a 
debtor in a case under 11 U.S.C. chapter 11. CMV 
owners or operators, or intermodal equipment provid- 
ers, in bankruptcy proceedings under chapter 11 must 
provide the following information in their response to 
the FMCSA: 

(1) The chapter of the Bankruptcy Code under which 
the bankruptcy proceeding is filed (i.e., chapter 7 or 11); 

(2) The bankruptcy case number; 
(3) The court in which the bankruptcy proceeding was 

filed; and 

(4) Any other information requested by the agency to 
determine a debtor’s bankruptcy status. 

[65 FR 78428, Dec. 15, 2000; 73 FR 76819, Dec. 17, 2008; 74 FR 
68708 Dec. 29, 2009; 78 FR 58482, Sept. 24, 2013] 

§386.84 Sanction for failure to pay civil penalties 

or abide by payment plan; suspension or 

revocation of registration. 

(a)(1) General rule. The registration of a broker, 

freight forwarder, for-hire motor carrier, foreign motor 

carrier or foreign motor private carrier that fails to pay 

a civil penalty in full within 90 days after the date 

specified for payment by the FMCSA’s final agency 

order, will be suspended starting on the next (i.e., the 

91st) day. The suspension continues until the FMCSA 

has received full payment of the penalty. 

(2) Civil penalties paid in installments. The 

FMCSA Service Center may allow a respondent broker, 

freight forwarder, for-hire motor carrier, foreign motor 
carrier or foreign motor private carrier to pay a civil 
penalty in installments. If the respondent fails to make 
an installment payment on schedule, the payment plan 
is void and the entire debt is payable immediately. The 
registration of a respondent that fails to pay the remain- 
der of its civil penalty in full within 90 days after the 
date of the missed installment payment is suspended on 
the next (i.e., the 91st) day. The suspension continues 
until the FMCSA has received full payment of the entire 

penalty. 
(3) Appeals to Federal Court. If the respondent 

broker, freight forwarder, for-hire motor carrier, foreign 

motor carrier or foreign motor private carrier appeals 
the final agency order to a Federal Circuit Court of 
Appeals, the terms and payment due date of the final 
agency order are not stayed unless the Court so directs. 

(b) Show Cause Proceeding. (1) The FMCSA will 
notify a broker, freight forwarder, for-hire motor carrier, 

foreign motor carrier or foreign motor private carrier in 
writing if it has not received payment within 45 days 
after the date specified for payment by the final agency 
order or the date of a missed installment payment. The 
notice will include a warning that failure to pay the 
entire penalty within 90 days after payment was due 
will result in the suspension of the respondent’s 
registration. 

(2) The notice will order the respondent to show cause 
why its registration should not be suspended on the 91st 
day after the date specified for payment. The prohibition 
may be avoided only by submitting to the Chief Safety 
Officer: 

(i) Evidence that the respondent has paid the entire 
amount due; or 

(ii) Evidence that the respondent has filed for bank- 
ruptcy under chapter 11, title 11, United States Code. 
Respondents in bankruptcy must also submit the infor- 
mation required by paragraph (d) of this section. 

(3) The notice will be delivered by certified mail or 
commercial express service. If a respondent’s principal 
place of business is in a foreign country, it will be 
delivered to the respondent’s designated agent. 

(c) The registration of a broker, freight forwarder, 
for-hire motor carrier, foreign motor carrier or foreign 
motor private carrier that continues to operate in inter- 
state commerce in violation of this section after its 
registration has been suspended may be revoked after 
an additional notice and opportunity for a proceeding in 
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accordance with 49 U.S.C. 13905(c). Additional sanc- 
tions may be imposed under paragraph IV(i) of appendix 
A to part 386. 

(d) This section does not apply to any person who is 
unable to pay a civil penalty because the person is a 
debtor in a case under chapter 11, title 11, United States 
Code. Brokers, freight forwarders, for-hire motor carri- 
ers, foreign motor carriers or foreign motor private car- 
riers in bankruptcy proceedings under chapter 11 must 
provide the following information in their response to 
the FMCSA: 

(1) The chapter of the Bankruptcy Code under which 
the bankruptcy proceeding is filed (i.e., chapter 7 or as 

(2) The bankruptcy case number; 
(3) The court in which the bankruptcy proceeding was 

filed; and 

(4) Any other information requested by the agency to 
determine a debtor’s bankruptcy status. 

[65 FR 78428, Dec. 15, 2000; 78 FR 60232, Oct. 1, 2013] 

Appendix A to Part 386—Penalty 
Schedule; Violations of Notices and 

Orders 
I. Notice to Abate 

Violation—Failure to cease violations of the regulations in 
the time prescribed in the notice. (The time within to comply 
with a notice to abate shall not begin to run with respect to 
contested violations, i.e., where there are material issues in 

dispute under §386.14, until such time as the violation has 
been established.) 

Penalty reinstatement of any deferred assessment or pay- 
ment of a penalty or portion thereof. 

IT. Subpoena 
Violation—Failure to respond to Agency subpoena to appear 

and testify or produce records. 
Penalty—minimum of $1,000 but not more than $10,000 per 

violation. 
II. Final Order 
Violation—Failure to comply with Final Agency Order. 
Penalty—Automatic reinstatement of any penalty previ- 

ously reduced or held in abeyance and restoration of the full 
amount assessed in the Notice of Claim less any payments 
previously made. 

IV. Out-of-Service Order 
a. Violation—Operation of a commercial vehicle by a driver 

during the period the driver was placed out of service. 
Penalty—Up to $2,100 per violation. (For purposes of this 

violation, the term “driver” means an operator of a commercial 
motor vehicle, including an independent contractor who, while 

in the course of operating a commercial motor vehicle, is em- 

ployed or used by another person.) 
b. Violation—Requiring or permitting a driver to operate a 

commercial vehicle during the period the driver was placed out 

of service. ; 
Penalty—Up to $16,000 per violation. (This violation applies 

to motor carriers, including an independent contractor who is 

not a “driver,” as defined under paragraph IVa above.) 

c. Violation—Operation of a commercial motor vehicle or 

intermodal equipment by a driver after the vehicle or 

intermodal equipment was placed out-of-service and before the 

required repairs are made. é 

Penalty—$2,100 each time the vehicle or intermodal equip- 

ment is so operated. (This violation applies to drivers as de- 

fined in IVa above.) 

d. Violation—Requiring or permitting the operation of a 

commercial motor vehicle or intermodal equipment placed out- 

of-service before the required repairs are made. 
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Penalty—Up to $16,000 each time the vehicle or intermodal 
equipment is so operated after notice of the defect is received. 

(This violation applies to intermodal equipment providers 
and motor carriers, including an independent owner-operator 
who is not a “driver,” as defined in IVa above.) 

e. Violation—Failure to return written certification of cor- 
rection as required by the out-of-service order. 

Penalty—Up to $750 per violation. 
f. Violation—Knowingly falsifies written certification of cor- 

rection required by the out-of-service order. 
Penalty—Considered the same as the violations described in 

paragraphs [Vc and IVd above, and subject to the same 
penalties. 

Note: Falsification of certification may also result in crimi- 
nal prosecution under 18 U.S.C. 1001. 

g. Violation—Operating in violation of an order issued under 
§386.72(b) to cease all or part of the employer’s commercial 
motor vehicle operations or to cease all or part of an intermodal 
equipment provider’s operations, i.e., failure to cease opera- 
tions as ordered. 

Penalty—Up to $25,000 per day the operation continues 
after the effective date and time of the order to cease. 

h. Violation—Operating in violation of an order issued under 
§386.73. 

Penalty—Up to $16,000 per day the operation continues 
after the effective date and time of the out-of-service order. 

i. Violation—Conducting operations during a period of sus- 
pension under §§386.83 or 386.84 for failure to pay penalties. 

Penalty—Up to $11,000 for each day that operations are 
conducted during the suspension period. 

[56 FR 10184, Mar. 11,1991, 65 FR 78429, Dec. 15, 2000; 70 FR 
28486, May 18, 2005; 73 FR 76819, Dec. 17, 2008; 77 FR 24872, 
April 26, 2012; 78 FR 60233, Oct. 1, 2013] 

Appendix B to Part 386—Penalty 
Schedule; Violations and Monetary 

Penalties 
The Debt Collection Improvement Act of 1996 [Public Law 

104-134, title III, chapter 10, Sec. 31001, par. (s), 110 Stat. 

1321-373] amended the Federal Civil Penalties Inflation Ad- 
justment Act of 1990 to require agencies to adjust for inflation 
“each civil monetary penalty provided by law within the juris- 
diction of the Federal agency * * *” and to publish that regu- 
lation in the Federal Register. Pursuant to that authority, the 
inflation-adjusted civil penalties listed in paragraphs (a) 
through (h) of this appendix supersede the corresponding civil 
penalty amounts listed in title 49, United States Code. 

What are the types of violations and maximum monetary 
penalties? 

(a) Violations of the Federal Motor Carrier Safety 
Regulations (FMCSRs). 

(1) Recordkeeping. A person or entity that fails to prepare 
or maintain a record required by parts 40, 382, 385, and 390-99 
of this subchapter, or prepares or maintains a required record 
that is incomplete, inaccurate, or false, is subject to a maxi- 
mum civil penalty of $1,000 for each day the violation contin- 
ues, up to $10,000. 

(2) Knowing falsification of records. A person or entity 
that knowingly falsifies, destroys, mutilates, or changes a re- 
port or record required by parts 382, 385, and 390-99 of this 
subchapter, knowingly makes or causes to be made a false or 
incomplete record about an operation or business fact or trans- 
action, or knowingly makes, prepares, or preserves a record in 
violation of a regulation or order of the Secretary is subject to 
a maximum civil penalty of $10,000 if such action misrepre- 
sents a fact that constitutes a violation other than a reporting 
or recordkeeping violation. 

(3) Non-recordkeeping violations. A person or entity that 
violates parts 382, 385, or 390-99 of this subchapter, except a 
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recordkeeping requirement, is subject to a civil penalty not to 

exceed $11,000 for each violation. 
(4) Non-recordkeeping violations by drivers. A driver 

who violates parts 382, 385, and 390-99 of this subchapter, 

except a recordkeeping violation, is subject to a civil penalty 

not to exceed $2,750. 
(5) Violation of 49 CFR 392.5. A driver placed out of service 

for 24 hours for violating the alcohol prohibitions of 49 CFR 
392.5(a) or (b) who drives during that period is subject to a civil 
penalty not to exceed $3,750 for each violation. 

(6) Egregious violations of driving-time limits in 49 
CFR part 395. A driver who exceeds, and a motor carrier that 
requires or permits a driver to exceed, by more than 3 hours the 
driving-time limit in 49 CFR 395.3(a) or 395.5(a), as applicable, 
shall be deemed to have committed an egregious driving-time 
limit violation. In instances of an egregious driving-time vio- 
lation, the Agency will consider the “gravity of the violation,” 
for purposes of 49 U.S.C. 521(b)(2)(D), sufficient to warrant 
imposition of penalties up to the maximum permitted by law. 

(b) Commercial driver’s license (CDL) violations. Any 
person who violates 49 CFR Part 383, Subparts B, C, E, F, G, 

or H is subject to a civil penalty of $3,750. 
(c) Special penalties pertaining to violations of out-of- 

service orders by CDL-holders. A CDL-holder who is con- 
victed of violating an out-of-service order shall be subject to a 
civil penalty of not less than $2,100 nor more than $3,750. An 
employer of a CDL-holder who knowingly allows, requires, 
permits, or authorizes that employee to operate a CMV during 
any period in which the CDL-holder is subject to an out-of- 
service order, is subject to a civil penalty of not less than $3,750 
or more than $16,000. 

(d) Financial responsibility violations. A motor carrier 
that fails to maintain the levels of financial responsibility 
prescribed by Part 387 of this subchapter is subject to a maxi- 
mum penalty of $16,000 for each violation. Each day of a 
continuing violation constitutes a separate offense. 

(e) Violations of the Hazardous Materials Regulations 
(HMRs) and Safety Permitting Regulations found in 
Subpart E of Part 385. This paragraph applies to violations 
by motor carriers, drivers, shippers and other persons who 
transport hazardous materials on the highway in commercial 
motor vehicles or cause hazardous materials to be so 
transported. 

(1) All knowing violations of 49 U.S.C. chapter 51 or orders 
or regulations issued under the authority of that chapter ap- 
plicable to the transportation or shipment of hazardous mate- 
rials by commercial motor vehicle on highways are subject to a 
civil penalty of not less than $250 and not more than $50,000 
for each violation. Each day of a continuing violation consti- 
tutes a separate offense. 

(2) All knowing violations of 49 U.S.C. chapter 51 or orders 
or regulations issued under the authority of that chapter ap- 
plicable to training related to the transportation or shipment of 
hazardous materials by commercial motor vehicle on highways 
are subject to a civil penalty of not less than $450 and not more 
than $50,000 for each violation. 

(3) All knowing violations of 49 U.S.C. chapter 51 or orders, 
regulations, or exemptions issued under the authority of that 
chapter applicable to the manufacture, fabrication, marking, 
maintenance, reconditioning, repair, or testing of a packaging 
or container that is represented, marked, certified, or sold as 
being qualified for use in the transportation or shipment of 
hazardous materials by commercial motor vehicle on highways 
are subject to a civil penalty of not less than $250 and not more 
than $50,000 for each violation. 

(4) Whenever regulations issued under the authority of 49 
U.S.C. chapter 51 require compliance with the FMCSRs while 
transporting hazardous materials, any violations of the 
FMCSRs will be considered a violation of the HMRs and sub- 
ject to a civil penalty of not less than $250 and not more than 
$50,000. 

(5) If any violation subject to the civil penalties set out in 

paragraphs (e)(1) through (4) of this appendix results in death, 

serious illness, or severe injury to any person or in substantial 

destruction of property, the civil penalty may be increased to 

not more than $105,000 for each offense. 

(f) Operating after being declared unfit by assignment 

of a final “unsatisfactory” safety rating. (1) A motor carrier 

operating a commercial motor vehicle in interstate commerce 

(except owners or operators of commercial motor vehicles de- 

signed or used to transport hazardous materials for which 

placarding of a motor vehicle is required under regulations 

prescribed under 49 U.S.C. chapter 51) is subject, after being 

placed out of service because of receiving a final “unsatisfac- 

tory” safety rating, to a civil penalty of not more than $25,000 
(49 CFR 385.13). Each day the transportation continues in 
violation of a final “unsatisfactory” safety rating constitutes a 

separate offense. 
(2) A motor carrier operating a commercial motor vehicle 

designed or used to transport hazardous materials for which 
placarding of a motor vehicle is required under regulations 
prescribed under 49 U.S.C. chapter 51 is subject, after being 
placed out of service because of receiving a final “unsatisfac- 
tory” safety rating, to a civil penalty of not more than $75,000 
for each offense. If the violation results in death, serious ill- 
ness, or severe injury to any person or in substantial destruc- 
tion of property, the civil penalty may be increased to not more 
than $175,000 for each offense. Each day the transportation 
continues in violation of a final “unsatisfactory” safety rating 
constitutes a separate offense. 

(g) Violations of the commercial regulations (CRs). 
Penalties for violations of the CRs are specified in 49 U.S.C. 
Chapter 149. These penalties relate to transportation subject 
to the Secretary’s jurisdiction under 49 U.S.C. Chapter 135. 
Unless otherwise noted, a separate violation occurs for each 

day the violation continues. 

(1) A person who fails to make a report, to specifically, 
completely, and truthfully answer a question, or to make, 
prepare, or preserve a record in the form and manner pre- 
scribed is liable for a minimum penalty of $1,000 per violation. 

(2) A person who operates as a carrier or broker for the 
transportation of property in violation of the registration re- 
quirements of 49 U.S.C. 13901 is liable for a minimum penalty 
of $10,000 per violation. 

(3) A person who operates as a motor carrier of passengers in 
violation of the registration requirements of 49 U.S.C. 13901 is 
lable for a minimum penalty of $25,000 per violation. 

(4) A person who operates as a foreign motor carrier or 
foreign motor private carrier in violation of the provisions of 49 
U.S.C. 13902 (c) is liable for a minimum penalty of $650 per 
violation. 

(5) A person who operates as a foreign motor carrier or 
foreign motor private carrier without authority, before the 
implementation of the land transportation provisions of the 
North American Free Trade Agreement, outside the boundaries 
of a commercial zone along the United States-Mexico border is 
liable for a maximum penalty of $11,000 for an intentional 
violation and a maximum penalty of $32,500 for a pattern of 
intentional violations. 

(6) A person who operates as a motor carrier or broker for the 
transportation of hazardous wastes in violation of the regis- 
tration provisions of 49 U.S.C. 13901 is liable for a minimum 
penalty of $20,000 and a maximum penalty of $40,000 per 
violation. 

(7) A motor carrier or freight forwarder of household goods, 
or their receiver or trustee, that does not comply with any 
regulation relating to the protection of individual shippers is 
liable for a minimum penalty of $1,100 per violation. 

(8) A person— 
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G@) Who falsifies, or authorizes an agent or other person to 
falsify, documents used in the transportation of household 
goods by motor carrier or freight forwarder to evidence the 
weight of a shipment or 

(ii) Who charges for services which are not performed or are 
not reasonably necessary in the safe and adequate movement 
of the shipment is liable for a minimum penalty of $2,200 for 
the first violation and $6,500 for each subsequent violation. 

(9) A person who knowingly accepts or receives from a carrier 
a rebate or offset against the rate specified in a tariff required 
under 49 U.S.C. 13702 for the transportation of property de- 
livered to the carrier commits a violation for which the penalty 
is equal to three times the amount accepted as a rebate or offset 
and three times the value of other consideration accepted or 
received as a rebate or offset for the six-year period before the 
action is begun. 

(10).A person who offers, gives, solicits, or receives transpor- 
tation of property by a carrier at a different rate than the rate 
in effect under 49 U.S.C. 13702 is liable for a maximum penalty 
of $120,000 per violation. When acting in the scope of his/her 
employment, the acts or omissions of a person acting for or 
employed by a carrier or shipper are considered to be the acts 
and omissions of that carrier or shipper, as well as that person. 

(11) Any person who offers, gives, solicits, or receives a 
rebate or concession related to motor carrier transportation 
subject to jurisdiction under subchapter I of 49 U.S.C. Chapter 
135, or who assists or permits another person to get that 
transportation at less than the rate in effect under 49 U.S.C. 
13702, commits a violation for which the penalty is $220 for the 
first violation and $275 for each subsequent violation. 

(12) A freight forwarder, its officer, agent, or employee, that 
assists or willingly permits a person to get service under U.S.C. 
13531 at less than the rate in effect under 49 U.S.C. 13702 
commits a violation for which the penalty is up to $650 for the 
first violation and up to $2,200 for each subsequent violation. 

(13) A person who gets or attempts to get service from a 
freight forwarder under 49 U.S.C. 13531 at less than the rate 
in effect under 49 U.S.C. 13702 commits a violation for which 
the penalty is up to $650 for the first violation and up to $2,200 
for each subsequent violation. 

(14) A person who knowingly authorizes, consents to, or 
permits a violation of 49 U.S.C. 14103 relating to loading and 
unloading motor vehicles or who knowingly violates subsection 
(a) of 49 U.S.C. 14103 is liable for a penalty of not more than 
$11,000 per violation. 

(15) A person, or an officer, employee, or agent of that person, 
who tries to evade regulation under Part B of Subtitle IV, Title 
49, U.S.C. for carriers or brokers is liable for a penalty of $220 
for the first violation and at least $275 for a subsequent 
violation. 

(16) A person required to make a report to the Secretary, 
answer a question, or make, prepare, or preserve a record 
under Part B of Subtitle IV, Title 49, U.S.C., or an officer, agent, 

or employee of that person, is liable for a maximum penalty of 

$6,500 per violation if it does not make the report, does not 

completely and truthfully answer the question within 30 days 

from the date the Secretary requires the answer, does not make 

or preserve the record in the form and manner prescribed, 

falsifies, destroys, or changes the report or record, files a false 

report or record, makes a false or incomplete entry in the 

record about a business related fact, or prepares or preserves a 

record in violation of a regulation or order of the Secretary. 

(17) A motor carrier, water carrier, freight forwarder, or 

broker, or their officer, receiver, trustee, lessee, employee, or 

other person authorized to receive information from them, who 

discloses information identified in 49 U.S.C. 14908 without the 

permission of the shipper or consignee is liable for a maximum 

enalty of $2,200. 

‘ (18) A person who violates a provision of Part B, Subtitle IV, 

Title 49, U.S.C., or a regulation or order under Part B, or who 

violates a condition of registration related to transportation 
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that is subject to jurisdiction under subchapter I or III or 
Chapter 135, or who violates a condition of registration of a 
foreign motor carrier or foreign motor private carrier under 
section 13902, is liable for a penalty of $650 for each violation 
if another penalty is not provided in 49 U.S.C. Chapter 149. 

(19) A violation of Part B, Subtitle IV, Title 49, U.S.C., 
committed by a director, officer, receiver, trustee, lessee, agent, 

or employee of a carrier that is a corporation is also a violation 
by the corporation to which the penalties of Chapter 149 apply. 
Acts and omissions of individuals acting in the scope of their 
employment with a carrier are considered to be the actions and 
omissions of the carrier as well as the individual. 

(20) In a proceeding begun under 49 U.S.C. 14902 or 14903, 
the rate that a carrier publishes, files, or participates in under 
section 13702 is conclusive proof against the carrier, its officers, 

and agents that it is the legal rate for the transportation or 
service. Departing, or offering to depart, from that published or 
filed rate is a violation of 49 U.S.C. 14902 and 14903. 

(21) A person— 

(i) Who knowingly and willfully fails, in violation of a con- 
tract, to deliver to, or unload at, the destination of a shipment 
of household goods in interstate commerce for which charges 
have been estimated by the motor carrier transporting such 
goods, and for which the shipper has tendered a payment in 
accordance with part 375, subpart G of this chapter, is liable for 
a civil penalty of not less than $10,000 for each violation. Each 

day of a continuing violation constitutes a separate offense. 
(ii) Who is a carrier or broker and is found to be subject to the 

civil penalties in paragraph (i) of this appendix may also have 
his or her carrier and/or broker registration suspended for not 
less than 12 months and not more than 36 months under 49 
U.S.C. chapter 139. Such suspension of a carrier or broker shall 
extend to and include any carrier or broker having the same 
ownership or operational control as the suspended carrier or 
broker. 

(22) A broker for transportation of household goods who 
makes an estimate of the cost of transporting any such goods 
before entering into an agreement with a motor carrier to 
provide transportation of household goods subject to FMCSA 
jurisdiction is liable to the United States for a civil penalty of 
not less than $10,000 for each violation. 

(23) A person who provides transportation of household 
goods subject to jurisdiction under 49 U.S.C. chapter 135, 
subchapter I, or provides broker services for such transporta- 
tion, without being registered under 49 U.S.C. chapter 139 to 
provide such transportation or services as a motor carrier or 
broker, as the case may be, is liable to the United States for a 
civil penalty of not less than $25,000 for each violation. 

(h) Copying of records and access to equipment, lands, 
and buildings. A person subject to 49 U.S.C. chapter 51 or a 
motor carrier, broker, freight forwarder, or owner or operator of 

a commercial motor vehicle subject to part B of subtitle VI of 
title 49 U.S.C. who fails to allow promptly, upon demand in 
person or in writing, the Federal Motor Carrier Safety Admin- 

istration, an employee designated by the Federal Motor Car- 
rier Safety Administration, or an employee of a MCSAP grant 
recipient to inspect and copy any record or inspect and examine 
equipment, lands, buildings, and other property, in accordance 
with 49 U.S.C. 504(c), 5121(c), and 14122(b), is subject to a civil 

penalty of not more than $1,000 for each offense. Each day of a 
continuing violation constitutes a separate offense, except that 
the total of all civil penalties against any violator for all 
offenses related to a single violation shall not exceed $10,000. 

(i) A person, or an officer, employee, or agent of that person, 
that by any means tries to evade regulation of motor carriers 
under Title 49, United States Code chapter 5, chapter 51, 
subchapter III of chapter 311 (except sections 31138 and 31139) 
or section 31302, 31308, 31304, 31305(b), 31310(g)(1)(A), or 
31502, or a regulation issued under any of those provisions, 



Pt. 386, App. B 

shall be fined at least $2,000 but not more than $5,000 for the 
first violation and at least $2,500 but not more than $7,500 for 

a subsequent violation. 

[56 FR 10184, Mar. 11, 1991; 63 FR 12414 - 12415, Mar. 13, 1998; 
65 FR 7756, Feb. 16, 2000; 70 FR 28486, May 18, 2005; 72 FR 
36789, July 5, 2007; 72 FR 55100-55102, Sept. 28, 2007; 76 FR 
81186, Dec. 27, 2011; 78 FR 60233, Oct. 1, 2013] 
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Authority: 49 U.S.C. 13101, 13301, 13906, 14701, 31138, 31139, 

and 31144; and 49 CFR 1.87. 

Editorial Note: Nomenclature changes to Part 387 appear at 67 FR 

61821-61824, Oct. 2, 2002. 

§387.3 

Subpart A—Motor Carriers of 
Property 

§387.1 Purpose and scope. 

This subpart prescribes the minimum levels of finan- 
cial responsibility required to be maintained by motor 
carriers of property operating motor vehicles in inter- 
state, foreign, or intrastate commerce. The purpose of 
these regulations is to create additional incentives to 
motor carriers to maintain and operate their vehicles in 
a safe manner and to assure that motor carriers main- 
tain an appropriate level of financial responsibility for 
motor vehicles operated on public highways. 

[46 FR 30982, June 11, 1981, as amended at 48 FR 52683, Nov. 
21, 1983] 

DOT Interpretations—§387.1 

Question 1: May a State require a higher level of financial 
responsibility coverage than is required by part 387? 

Guidance: Yes. 

§387.3 Applicability. 

(a) This subpart applies to for-hire motor carriers 
operating motor vehicles transporting property in inter- 
state or foreign commerce. 

(b) This subpart applies to motor carriers operating 
motor vehicles transporting hazardous materials, haz- 
ardous substances, or hazardous wastes in interstate, 
foreign, or intrastate commerce. 

(c) Exception. (1) The rules in this part do not apply 
to a motor vehicle that has a gross vehicle weight rating 
(GVWR) of less than 10,001 pounds. This exception does 
not apply if the vehicle is used to transport any quantity 
of a Division 1.1, 1.2, or 1.3 material, any quantity of a 
Division 2.3, Hazard Zone A, or Division 6.1, Packing 
Group I, Hazard Zone A, or to a highway route con- 
trolled quantity of a Class 7 material as it is defined in 
49 CFR 173.403, in interstate or foreign commerce. 

(2) The rules in this part do not apply to the trans- 
portation of nonbulk oil, nonbulk hazardous materials, 

substances, or wastes in intrastate commerce, except 
that the rules in this part do apply to the transportation 
of a highway route controlled quantity of a Class 7 
material as defined in 49 CFR 173.403, in intrastate 

commerce. 

[46 FR 30982, June 11, 1981; 46 FR 45612, Sept. 14, 1981, as 
amended at 48 FR 5559, Feb. 7, 1983; 48 FR 52683, Nov. 21, 
1983; 49 FR 38290, Sept. 28, 1984; 59 FR 63923, Dec. 12, 1994; 
73 FR 76496, Dec. 16, 2008] 

DOT Interpretations—§387.3 

Question 1: At what GVWR, as assigned by a manufac- 
turer, does the requirement to comply with the financial 
responsibility regulations begin? 

Guidance: Generally, part 387, subpart A applies if the 
vehicle has a GVWR of 10,000 pounds or more. Part 387, 
subpart A, does not apply to the intrastate transportation of 
nonbulk oil, nonbulk HM, substances or wastes. Motor ve- 
hicles used to transport any quantity of Divisions 1.1, 1.2 or 
1.3 (explosive) materials, poison gas, or highway route con- 
trolled quantity of radioactive materials in interstate or for- 
eign commerce are subject to Federal regulation regardless of 

the GVWR. 
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§387.5 

Question 2: Does the GVWR apply to the power unit only? 

Guidance: No. 

Question 3: When are tow trucks subject to financial re- 

sponsibility coverage? 

Guidance: For-hire tow trucks with a GVWR or GCWR of 

10,000 pounds or more performing emergency moves in inter- 

state or foreign commerce are required to maintain minimum 

levels of financial responsibility in the amount of $750,000. 

For-hire tow trucks performing secondary moves are required 
to maintain levels of coverage applicable to the commodity 
being transported by the vehicle being towed. 

Question 4: Are Federal, State or local political subdivi- 
sions subject to the financial responsibility regulations? 

Guidance: No. 

Question 5: Is a motor vehicle owned by an owner- 
operator, and being dead-headed (returning empty), or a tract 
or that is being bobtailed (operating without a trailer), subject 
to the financial responsibility regulations? 

Guidance: A motor vehicle deadheading or bobtailing while 
in the service of a motor carrier would be subject to the 
financial responsibility regulations. 

Question 6: Is a motor carrier transporting mail under 
contract for the U.S. Postal Service wholly within the bound- 
aries of a single State subject to the minimum levels of 
financial responsibility requirements of part 387? 

Guidance: Yes. The transportation of U.S. mail is consid- 
ered to be interstate commerce because of the intermingling of 
inter-and intrastate mail on every vehicle. 

*Question 7: Are motor carriers transporting HM that are 
covered under exceptions to the HMRs subject to financial 
responsibility regulations? 

Guidance: Yes. Even though an HM may be covered under 
a packaging, placarding, transportation, or other exception to 
the HMRs, if the item meets the definition of a hazardous 
material per 49 CFR171.8, it is still considered HM for the 
purposes of Part 387. The motor carrier must still provide for 
financial responsibility at the appropriate level for the com- 
modity being transported. 

*Question 8: Are motor vehicles being transported consid- 
ered to be HM for purposes of the financial responsibility 
requirements, thus requiring the higher limits set forth in the 
regulations? 

Guidance: Yes. Even though vehicles being transported by 
motor vehicle are subject only to 49 CFR 173.220 of the HMRs, 
they meet the definition of “Hazardous material” in 49 CFR 
171.8 because “Vehicle, flammable gas powered” and “Vehicle, 
flammable liquid powered” are designated as hazardous in 49 
CFR 172.101 [UN 3166]. For that reason, vehicles transport- 
ing other vehicles would have to carry $1,000,000 of public 
lability insurance. 

Question 9: Is a travel trailer or motor home that has 
propane cylinders attached subject to part 387 of the 
FMCSRs? 

Guidance: No. The FHWA considers such propane cylinders 
to be an integral part of the recreational vehicle and not 
subject to the financial responsibility regulations. 

*Kditor’s Note: FMCSA revised this guidance after it was 
published in the Federal Register in April 1997. 

§387.5 Definitions. 

As used in this subpart— 
Accident includes continuous or repeated exposure 

to the same conditions resulting in public liability which 
the insured neither expected nor intended. 
Bodily injury means injury to the body, sickness, or 

disease including death resulting from any of these. 

Cancellation of insurance means the withdrawal 

of insurance coverage by either the insurer or the 

insured. 

Endorsement means an amendment to an insurance 

policy. 
Environmental restoration means restitution for 

the loss, damage, or destruction of natural resources 

arising out of the accidental discharge, dispersal, re- 

lease or escape into or upon the land, atmosphere, 

watercourse, or body of water of any commodity trans- 

ported by a motor carrier. This shall include the cost of 

removal and the cost of necessary measure taken to 

minimize or mitigate damage to human health, the 

natural environment, fish, shellfish, and wildlife. 

Evidence of security means a surety bond or a 
policy of insurance with the appropriate endorsement 

attached. 
Financial responsibility means the financial re- 

serves (e.g., insurance policies or surety bonds) suffi- 
cient to satisfy liability amounts set forth in this part 
covering public liability. 

For-hire carriage means the business of transport- 
ing, for compensation, the goods or property of another. 

In bulk means the transportation, as cargo, of prop- 

erty, except Division 1.1, 1.2, or 1.3 materials, and 
Division 2.3, Hazard Zone A gases, in containment sys- 
tems with capacities in excess of 3,500 water gallons. 

In bulk (Division 1.1, 1.2, and 1.3 explosives) 
means the transportation, as cargo, of any Division 1.1, 
1.2, or 1.3 materials in any quantity. 

In bulk (Division 2.3, Hazard Zone A or Division 

6.1, Packing Group I, Hazard Zone A materials) 

means the transportation, as cargo, of any Division 2.3, 
Hazard Zone A, or Division 6.1, Packing Group I, Haz- 
ard Zone A material, in any quantity. 
Insured and principal means the motor carrier 

named in the policy of insurance, surety bond, endorse- 
ment, or notice of cancellation, and also the fiduciary of 
such motor carrier. 
Insurance premium means the monetary sum an 

insured pays an insurer for acceptance of liability for 
public liability claims made against the insured. 
Motor carrier means a for-hire motor carrier or a 

private motor carrier. The term includes, but is not 

limited to, a motor carrier’s agent, officer, or represen- 
tative; an employee responsible for hiring, supervising, 
training, assigning, or dispatching a driver; or an em- 

ployee concerned with the installation, inspection, and 
maintenance of motor vehicle equipment and/or 
accessories. 
Property damage means damage to or loss of use of 

tangible property. 
Public liability means liability for bodily injury or 

property damage and includes liability for environmen- 
tal restoration. 

State means a State of the United States, the District 
of Columbia, Puerto Rico, the Virgin Islands, American 
Samoa, Guam, and the Northern Mariana Islands. 
[46 FR 30982, June 11, 1981; 46 FR 45612, Sept. 14, 1981: 47 FR 
12801, Mar. 25, 1982, as amended at 48 FR 52683, Nov. 21 
1983; 51 FR 33856, Sept. 23, 1986; 53 FR 12160, Apr. 13, 1988: 59 FR 63923, Dec. 12, 1994: 62 FR 16709, Apr. 8, 1997, 63 FR 33275, June 18, 1998; 78 FR 58482, Sept D4 a01s 4 & 
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DOT Interpretations—§387.5 
Question 1: Does the definition of the term “in bulk” 

include solids as well as liquids even though the definition 
refers to containment systems with capacities in excess of 
3,500 water gallons? 

Guidance: Yes, the term “3,500 water gallons” is used as a 
volumetric value and includes solids as well as liquids. 

§387.7 Financial responsibility required. 

(a) No motor carrier shall operate a motor vehicle 
until the motor carrier has obtained and has in effect the 
minimum levels of financial responsibility as set forth in 
§387.9 of this subpart. 

(b)(1) Policies of insurance, surety bonds, and en- 

dorsements required under this section shall remain in 
effect continuously until terminated. Cancellation may 
be effected by the insurer or the insured motor carrier 
giving 35 days’ notice in writing to the other. The 35 
days’ notice shall commence to run from the date the 
notice is mailed. Proof of mailing shall be sufficient proof 
of notice. 

(2) Exception. Policies of insurance and surety bonds 
may be obtained for a finite period of time to cover any 
lapse in continuous compliance. 

(3) Exception. A Mexico-domiciled motor carrier op- 
erating solely in municipalities in the United States on 
the U.S.-Mexico international border or within the com- 
mercial zones of such municipalities with a Certificate 
of Registration issued under part 368 may meet the 
minimum financial responsibility requirements of this 
subpart by obtaining insurance coverage, in the re- 
quired amounts, for periods of 24 hours or longer, from 
insurers that meet the requirements of §387.11 of this 
subpart. A Mexican motor carrier so insured must have 

available for inspection in each of its vehicles copies of 
the following documents: 

(i) The Certificate of Registration; 
(ii) The required insurance endorsement (Form MCS- 

90); and 
(iii) An insurance identification card, binder, or other 

document issued by an authorized insurer which speci- 
fies both the effective date and the expiration date of the 
temporary insurance coverage authorized by this 
exception. Mexican motor carriers insured under this 
exception are also exempt from the notice of cancellation 
requirements stated on Form MCS-90. 

(c) Policies of insurance and surety bonds required 
under this section may be replaced by other policies of 
insurance or surety bonds. The liability of the retiring 
insurer or surety, as to events after the termination 

date, shall be considered as having terminated on the 

effective date of the replacement policy of insurance or 

surety bond or at the end of the 35 day cancellation 

period required in paragraph (b) of this section, which- 

ever is sooner. 

(d) Proof of the required financial responsibility shall 

be maintained at the motor carrier’s principal place of 

business. The proof shall consist of: 

(1) “Endorsement(s) for Motor Carrier Policies of In- 

surance for Public Liability Under Sections 29 and 30 of 

the Motor Carrier Act of 1980” (Form MCS-90) issued by 

an insurer(s); 

$387.7 

(2) A “Motor Carrier Surety Bond for Public Liability 
Under Section 30 of the Motor Carrier Act of 1980” 
(Form MCS-82) issued by a surety; or 

(3) A written decision, order, or authorization of the 
Federal Motor Carrier Safety Administration authoriz- 
ing a motor carrier to self-insure under §387.309, pro- 
vided the motor carrier maintains a satisfactory safety 
rating as determined by the Federal Motor Carrier 
Safety Administration under part 385 of this chapter. 

(e)(1) The proof of minimum levels of financial respon- 
sibility required by this section shall be considered pub- 
lic information and be produced for review upon 
reasonable request by a member of the public. 

(2) In addition to maintaining proof of financial re- 
sponsibility as required by paragraph (d) of this section, 
non-North America-domiciled private and for-hire mo- 
tor carriers shall file evidence of financial responsibility 
with FMCSA in accordance with the requirements of 
subpart C of this part. 

(f) All vehicles operated within the United States by 
motor carriers domiciled in a contiguous foreign coun- 
try, shall have on board the vehicle a legible copy, in 
English, of the proof of the required financial responsi- 
bility (Forms MCS-90 or MCS-82) used by the motor 
carrier to comply with paragraph (d) of this section. 

(g) Any motor vehicle in which there is no evidence of 
financial responsibility required by paragraph (f) of this 
section shall be denied entry into the United States. 

[46 FR 30982, June 11, 1981; 46 FR 45612, Sept. 14, 1981, as 
amended at 48 FR 5559, Feb. 7, 1983; 48 FR 52683, Nov. 21, 
1983; 51 FR 22083, June 18, 1986; 54 FR 49092, Nov. 29, 1989; 
59 FR 63923, Dec. 12, 1994; 67 FR 12661, Mar. 19, 2002; 73 FR 
76496, Dec. 16, 2008] 

DOT Interpretations—$387.7 

Question 1: May a large corporation which has many 
wholly owned subsidiaries have one policy for the parent 
corporation and maintain the policy and the Form MCS-90 at 
the corporate headquarters? 

Guidance: Generally, the required financial responsibility 
must be in the exact name of the motor carrier and the proof 
of that coverage must be maintained at the motor carrier’s 
principal place of business. A parent corporation may, how- 
ever, have a single policy of insurance or surety bond covering 
the parent and its subsidiaries, provided the name of the 
parent and the name of each subsidiary are listed on the 
policy or bond. Further, the required proof must have listed 
thereon the name of the parent and its subsidiaries. A copy of 
that proof of financial responsibility coverage must be main- 
tained at each motor carrier subsidiary’s principal place of 
business. 

Question 2: What is the definition of “Certificate of Reg- 
istration” in §387.7(b)(3)? 

Guidance: “Certificate of Registration” means a document 
issued by the FHWA to all Mexican motor carriers, for-hire as 
well as private, that allows them to enter the U.S., but 

restricts them to the commercial zone for a particular border 
municipality, as previously adopted by the ICC. The border 
municipality is the Port of Entry wherever the motor carrier’s 

vehicle enters the U.S. 

Question 3: How does a Mexican motor carrier prove that 
it is complying with §387.7? 

Guidance: Mexican motor carriers are permitted to obtain 
trip insurance and are required to carry, on the vehicle, a 

ie 



§387.9 

Guidance: No. The motor carrier has the responsibility to 
- ith an insurance verification document has 

ee ; obtain the proper financial responsibility levels. 
listing the date and time the insurance coverage began and 

expires. 

Question 4: Is the financial responsibility requirement met 

when an owner-operator (lessor) provides the motor carrier 

(lessee) a copy of the policy and Form MCS-90 where the 

carrier is named as an additional insured to the policy (Form 

MCS-90)? 

§387.9 Financial responsibility, minimum levels. 

The minimum levels of financial responsibility re- 

ferred to in §387.7 of this subpart are hereby prescribed 

as follows: 

Schedule of limits (Public liability) 

Type of carriage Commodity transported January 1, 1985 

(1) For-hire (In interstate or foreign commerce, __| Property (nonhazardous). $ 750,000 

with a gross vehicle weight rating of 10,001 or 
more pounds). 

(2) For-hire and Private (In interstate, foreign, or | Hazardous substances, as defined in 49 CFR 171 8, transported in cargo 5,000,000 

intrastate commerce, with a gross vehicle weight | tanks, portable tanks, or hopper-type vehicles with capacities in excess of 

rating of 10,001 or more pounds). 3,500 water gallons; or in bulk Division 1.1, 1.2 and 1.3 materials. Divi- 

sion 2.3, Hazard Zone A, or Division 6.1, Packing Group I, Hazard Zone 
A material; in bulk Division 2.1 or 2.2; or highway route controlled quanti- 

ties of a Class 7 material, as defined in 49 CFR 173.403. 

(3) For-hire and Private (In interstate or foreign | Oil listed in 49 CFR 172.101; hazardous waste, hazardous materials, and 1,000,000 

commerce, in any quantity; or in intrastate com- | hazardous substances defined in 49 CFR 171.8 and listed in 49 CFR 
merce, in bulk only; with a gross vehicle weight | 172.101, but not mentioned in (2) above or (4) below. 

rating of 10,001 or more pounds). 

(4) For-hire and Private (In interstate or foreign | Any quantity of Division 1.1, 1.2, or 1.3 material; any quantity of a Divi- 5,000,000 
commerce, with a gross vehicle weight rating of | sion 2.3, Hazard Zone A, or Division 6.1, Packing Group |, Hazard Zone 
less than 10,001 pounds). A material; or highway route controlled quantities of a Class 7 material as 

defined in 49 CFR 173.403. 

[59 FR 63923, Dec. 12, 1994; 73 FR 76496, Dec. 16, 2008] 

DOT Interpretations—$387.9 

Question 1: Is gasoline listed as a hazardous material, 
and, if so, what is the minimum level of financial responsibil- 
ity currently required? 

Guidance: Gasoline is a listed hazardous material in the 
table found at 49 CFR 172.101. §387.9 requires for-hire and 
private motor carriers transporting any quantity of oil in 
interstate or foreign commerce to have a minimum $1,000,000 
of financial responsibility coverage. The Clean Water Act of 
1973, as amended, declares that gasoline is an “oil,” not a 
“hazardous substance.” The $1,000,000 coverage also applies 
to for-hire and private motor carriers transporting gasoline 
“in-bulk” in intrastate commerce. 

Question 2: Is a motor carrier transporting liquefied pe- 
troleum gas (LPG) in any quantity required to have 
$1,000,000 or $5,000,000 of financial responsibility coverage? 

Guidance: Liquefied petroleum gas (LPG) is a flammable 
compressed gas. All transportation of LPG in containment 
systems with capacities in excess of 3,500 water gallons re- 
quires $5 million financial responsibility coverage. Interstate 
and foreign commerce movements of LPG in containment 
systems not in excess of 3,500 water gallons requires $1 
million coverage. Intrastate movements of LPG in those 
smaller containment systems are subject only to state finan- 
cial responsibility requirements. 

Question 3: What is the definition of a “hopper type” 
vehicle as indicated in §387.9? 

Guidance: A “hopper type” vehicle is one which is capable of 
discharging its load through a bottom opening without tilting. 
This vehicle type would also include belly dump trailers. Rear 
dump trailers and roll-off containers do not meet the defini- 
tion of a bottom discharging vehicle. 

*Question 4: What level of insurance is required for a 
carrier operating a multi-compartment cargo tank that is 
transporting a hazardous substance, where each compart- 
ment is less than 3,500 water gallon capacity, and the total 

capacity is greater than 3,500 water gallons capacity? 

Guidance: $5,000,000 of insurance is required. The table in 
§387.9 requires that amount of coverage for hazardous sub- 
stances transported in “cargo tanks, portable tanks, or 
hopper-type vehicles with capacities in excess of 3,500 water 
gallons.” The transporting vehicle must have “a gross vehicle 
weight rating of 10,000 or more pounds.” Section 171.8 of title 
49, C.F.R., defines a “cargo tank motor vehicle” as a motor 
vehicle with one or more cargo tanks permanently attached to 
or forming an integral part of the motor vehicle. Additionally, 
the use of the plural to describe the tanks and the singular to 
describe the truck implies that the standard is met if several 
tanks with a combined capacity of 3,500 water gallons are 
transported on the same vehicle. This is consistent with the 
purpose of the financial responsibility requirement — in this 
case, to protect the public from financial loss following an 
accidental release of hazardous material—because all of the 
compartments in a single tank trailer could be damaged in 
one crash. Here, the compartments on the vehicle have a total 
capacity of greater than 3,500 water gallons, therefore 
$5,000,000 of insurance is required. 

*Question 5: What level of insurance is required for a 
motor carrier operating a tube trailer where the cylinders are 
manifolded together. Each separate cylinder has a capacity 
less than 3,500 water gallons, but the total capacity of all the 
cylinders on the vehicle is in excess of 3,500 water gallons. 

Guidance: $5,000,000 of insurance is required, for the rea- 
sons given above. The table in §387.9 refers to “in bulk 
Division 2.1 or 2.2 materials.” The definition of in bulk in 
§387.5 includes “the transportation, as cargo, of property ... in 
containment systems with capacities in excess of 3,500 water 
gallons.” In this case, a group of cylinders manifolded together 
qualify as “containment systems.” As in Guidance A, the table 
describes the vehicle in the singular. As long as the contain- 
ment systems transported on a single vehicle have a total 
capacity of at least 3,500 water gallons, $5,000,000 of insur- 
ance is required. 
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*Editor’s Note: This interpretation was added after the 
interpretations were published in the Federal Register in 
April 1997. 

§387.11 State authority and designation of agent. 
A policy of insurance or surety bond does not satisfy 

the financial responsibility requirements of this subpart 
unless the insurer or surety furnishing the policy or 
bond is— 

(a) Legally authorized to issue such policies or bonds 
in each State in which the motor carrier operates; or 

(b) Legally authorized to issue such policies or bonds 
in the State in which the motor carrier has its principal 
place of business or domicile, and is willing to designate 
a person upon whom process, issued by or under the 
authority of any court having jurisdiction of the subject 
matter, may be served in any proceeding at law or 
equity brought in any State in which the motor carrier 
operates; or 

(c) Legally authorized to issue such policies or bonds 
in any State of the United States and eligible as an 
excess or surplus lines insurer in any State in which 
business is written, and is willing to designate a person 
upon whom process, issued by or under the authority of 
any court having jurisdiction of the subject matter, may 
be served in any proceeding at law or equity brought in 
any State in which the motor carrier operates. 

(d) A Canadian insurance company legally authorized 
to issue a policy of insurance in the Province or Territory 
of Canada in which the Canadian motor carrier has its 
principal place of business or domicile, and that is will- 
ing to designate a person upon whom process, issued by 
or under the authority of any court having jurisdiction 
over the subject matter, may be served in any proceed- 
ing at law or equity brought in any State in which the 
motor carrier operates. 

[46 FR 30982, June 11, 1981, as amended at 48 FR 52683, Nov. 
21, 1983; 75 FR 38430, July 2, 2010] 

DOT Interpretations—$387. 11 

Question 1: How does a Mexican motor carrier demon- 
strate that its insurance company complies with §387.11? 

Guidance: With a properly executed Form MCS-90 from an 
insurance company licensed in the U.S. 

§387.13 Fiduciaries. 

The coverage of fiduciaries shall attach at the moment 
of succession of such fiduciaries. 

[46 FR 30982, June 11, 1981] 

§387.15 Forms. 

Endorsements for policies of insurance (Illustration I) 

and surety bonds (Illustration II) must be in the form 

prescribed by the FMCSA and approved by the OMB. 

Endorsements to policies of insurance and surety bonds 

shall specify that coverage thereunder will remain in 

effect continuously until terminated, as required in 

§387.7 of this subpart. The continuous coverage require- 

ment does not apply to Mexican motor carriers insured 

under §387.7(b)(3) of this subpart. The endorsement 

and surety bond shall be issued in the exact name of the 

motor carrier. 

§387.15 

ILLUSTRATION | 
Form MCS-90 (3/82) 
Form Approved 
OMB No. 2125-0074 
ENDORSEMENT FOR MOTOR CARRIER POLICIES OF IN- 
SURANCE FOR PUBLIC LIABILITY UNDER SECTIONS 29 
AND 30 OF THE MOTOR CARRIER ACT OF 1980 

Issued to 
of 
Dated at 
this 
CREW Gi =, IG) 
Amending Policy No. 
Effective Date 
Name of Insurance Company 
Countersigned by 
Authorized Company Representative 

The policy to which this endorsement is attached provides 
primary or excess insurance, as indicated by “X”, for the limits 
shown: 

| I This insurance is primary and the company shall not be 
liable for amounts in excess of $ for each accident. 

] I This insurance is excess and the company shall not be liable 
for amounts in excess of $ _ for each accident in excess of 

the underlying limit of $__ for each accident. 
Whenever required by the FMCSA the company agrees to 

furnish the FMCSA a duplicate of said policy and all its 
endorsements. The company also agrees, upon telephone re- 
quest by an authorized representative of the FMCSA, to verify that 
the policy is in force as of a particular date. The telephone number 
to call is: 

Cancellation of this endorsement may be effected by the com- 
pany or the insured by giving (1) thirty-five (85) days notice in 
writing to the other party (said 35 days notice to commence from 
the date the notice is mailed, proof of mailing shall be sufficient 
proof of notice), and (2) if the insured is subject to the FMCSA’s 
jurisdiction, by providing thirty (30) days notice to the FMCSA (said 
30 days notice to commence from the date the notice is received 
by the FMCSA at its office in Washington, D.C.). 

DEFINITIONS AS USED IN THIS ENDORSEMENT 
Accident includes continuous or repeated exposure to condi- 

tions which results in bodily injury, property damage, or environ- 
mental damage which the insured neither expected or intended. 

Motor Vehicle means a land vehicle, machine, truck, tractor, 
trailer, or semi-trailer propelled or drawn by mechanical power and 
used on a highway for transporting property, or any combination 
thereof. 

Bodily Injury means injury to the body, sickness, or disease to 
any person, including death resulting from any of these. 

Environmental Restoration means restitution for the loss, dam- 
age, or destruction of natural resources arising out of the acci- 
dental discharge, dispersal, release or escape into or upon the 
land, atmosphere, watercourse, or body of water, of any commod- 
ity transported by a motor carrier. This shall include the cost of 
removal and the cost of necessary measures taken to minimize or 
mitigate damage to human health, the natural environment, fish, 
shellfish, and wildlife. 

Property Damage means damage to or loss of use of tangible 
property. 

Public Liability means liability for bodily injury, property damage, 
and environmental restoration. 

The insurance policy to which this endorsement is attached 
provides automobile liability insurance and is amended to assure 
compliance by the insured, within the limits stated herein, as a 
motor carrier of property, with Sections 29 and 30 of the Motor 
Carrier Act of 1980 and the rules and regulations of the Federal 
Motor Carrier Safety Administration. 
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$387.15 

In consideration of the premium stated in the policy to which this 

endorsement is attached, the insurer (the company) agrees to 

pay, within the limits of liability described herein, any final judg- 

ment recovered against the insured for public liability resulting 
from negligence in the operation, maintenance or use of motor 
vehicles subject to the financial responsibility requirements of 
Sections 29 and 30 of the Motor Carrier Act of 1980 regardless of 
whether or not each motor vehicle is specifically described in the 
policy and whether or not such negligence occurs on any route or 
in any territory authorized to be served by the insured or 
elsewhere. Such insurance as is afforded, for public liability, does 
not apply to injury to or death of the insured’s employees while 
engaged in the course of their employment, or property trans- 
ported by the insured, designated as cargo. It is understood and 
agreed that no condition, provision, stipulation, or limitation con- 
tained in the policy, this endorsement, or any other endorsement 
thereon, or violation thereof, shall relieve the company from liabil- 
ity or from the payment of any final judgment, within the limits of 
liability herein described, irrespective of the financial condition, 
insolvency or bankruptcy of the insured. However, all terms, 
conditions, and limitations in the policy to which the endorsement 
is attached shall remain in full force and effect as binding between 
the insured and the company. The insured agrees to reimburse the 
company for any payment made by the company on account of 
any accident, claim, or suit involving a breach of the terms of the 
policy, and for any payment that the company would not have 
been obligated to make under the provisions of the policy except 
for the agreement contained in this endorsement. 

It is further understood and agreed that, upon failure of the 
company to pay any final judgment recovered against the insured 
as provided herein, the judgment creditor may maintain an action 
in any court of competent jurisdiction against the company to 
compel such payment. 

The limits of the company’s liability for the amounts prescribed 
in this endorsement apply separately to each accident and any 
payment under the policy because of any one accident shall not 
operate to reduce the liability of the company for the payment of 
final judgments resulting from any other accident. 

ILLUSTRATION II 
Form MCS-82 (4/83) 
(Form approved by Office of Management and Budget un- 
der control no. 2125-0075) 
MOTOR CARRIER PUBLIC LIABILITY SURETY BOND 
UNDER SECTIONS 29 AND 30 OF THE MOTOR CAR- 
RIER ACT OF 1980 

Parties Surety company 
and principal place 

of business ad- 
dress 

Motor carrier prin- 
cipal, FMCSA 
Docket No. and 
principal place of 

business 

Purpose—This is an agreement between the Surety and the 
Principal under which the Surety, its successors and assignees, 
agree to be responsible for the payment of any final judgment or 
judgments against the Principal for public liability, property dam- 
age, and environmental restoration liability claims in the sums 
prescribed herein; subject to the governing provisions and the 
following conditions. 

Governing provisions—{1) Sections 29 and 30 of the Motor 
Carrier Act of 1980 (49 U.S.C. 13906). 

(2) Rules and regulations of the Federal Motor Carrier Safety 
Administration. 

Conditions—The Principal is or intends to become a motor 
carrier of property subject to the applicable governing provisions 
relating to financial responsibility for the protection of the public. 

This bond assures compliance by the Principal with the appli- 
cable governing provisions, and shall inure to the benefit of any 
person or persons who shall recover a final judgment or judg- 

ments against the Principal for public liability, property damage, or 

environmental restoration liability claims (excluding injury to or 

death of the Principal’s employees while engaged in the course of 

their employment, and loss of or damage to property of the 

principal, and the cargo transported by the Principal). If every final 

judgment shall be paid for such claims resulting from the negligent 

operation, maintenance, or use of motor vehicles in transportation 

subject to the applicable governing provisions, then this obligation 

shall be void, otherwise it will remain in full effect. 

Within the limits described herein, the Surety extends to such 

losses regardless of whether such motor vehicles are specifically 

described herein and whether occurring on the route or in the 

territory authorized to be served by the Principal or elsewhere. 

The liability of the Surety on each motor vehicle subject to the 
financial responsibility requirements of Section’s 29 and 30 of the 
Motor Carrier Act of 1980 for each accident shall not exceed 
$ , and shall be a continuing one not with-standing any 
recovery hereunder. 

The surety agrees, upon telephone request by an authorized 
representative of the FMCSA, to verify that the surety bond is in 
force as of a particular date. The telephone number to call is: 

This bond is effective from ———————S(12:01 a.m. Standard 
time, at the address of the Principal as stated herein) and shall 
continue in force until terminated as described herein. The prin- 
cipal or the Surety may at any time terminate this bond by giving 
(1) thirty-five (35) days notice in writing to the other party (said 35 
day notice to commence from the date the notice is mailed, proof 
of mailing shall be sufficient proof of notice), and (2) if the Principal 
is subject to the FMCSA's jurisdiction, by providing thirty (30) days 
notice to the FMCSA (said 30 days notice to commence from the 
date notice is received by the FMCSA at its office in Washington, 
D.C.). The Surety shall not be liable for the payment of any 
judgment or judgments against the Principal for public liability, 
property damage, or environmental restoration claims resulting 
from accidents which occur after the termination of this bond as 
described herein, but such termination shall not affect the liability 
of the Surety for the payment of any such judgment or judgments 
resulting from accidents which occur during the time the bond is in 
effect. 

(AFFIX CORPORATE SEAL) 
Date 

Surety : 
City 
State 

By 
ACKNOWLEDGEMENT OF SURETY 

State of 
County of 
On this day of FOL, , before me personally 
came , who, being by me duly sworn, did depose and 
say that he/she resides in ; that he/she is the 

: of the , the corporation described in and 
which executed the foregoing instrument; that he/she knows the 
seal of said corporation, that the seal affixed to said instrument is 
such corporate seal, that it was so affixed by order of the board of 
directors of said corporation, that he/she signed his/her name 
thereto by like order, and he/she duly acknowledged to me that he 
executed the same for and on behalf of said corporation. 

(OFFICIAL SEAL) 

Title of official administering oath 
Surety Company file No. - 

[46 FR 30982, June 11, 1981, as amended at 48 FR 52683. Nov. 
21, 1983; 49 FR 27292, July 2, 1984; 49 FR 38290, Sept. 28, 
1984; 51 FR 33856, Sept. 23, 1986; 53 FR 12160, Apr. 13, 1988: 
54 FR 49092, Nov. 29, 1989; 59 FR 63924, Dec. 12, 1994] 

DOT Interpretations—§387.15 
Question is May the motor carrier meet the financial 

Pesponet any requirements by aggregating insurance in lay- 
ers? 

Guidance: Yes. A motor carrier may aggregate coverage, by 
purchasing insurance in layers with each layer consisting of a 
separate policy and endorsement. The first layer of coverage is 
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referred to as primary insurance and each additional layer is 
referred to as excess insurance. Example: ABC Motor Carrier 
transports Division 1.1 explosive material and is required to 
maintain $5 million coverage. ABC Motor Carrier decides to 
meet this requirement by purchasing a primary insurance 
policy of $1 million from insurance company A, an excess 
policy of $1 million from insurance company B, and a $3 
million excess policy from insurance company C. Each policy 
would have a separate endorsement (Form MCS-90). The 
endorsement provided by insurer A would state “This insur- 
ance is primary and the company shall not be liable for 
amounts in excess of $1,000,000 for each accident.” The en- 
dorsement provided by insurer B would state “This insurance 
is excess and the company shall not be liable for amounts in 
excess of $1 million for each accident in excess of the under- 
lying limit of $1 million for each accident.” The endorsement 
provided by insurer C would state “This insurance is excess 
and the company shall not be liable for amounts in excess of 
$3 million for each accident in excess of the underlying limit 
of $2 million for each accident.” 

Question 2: May the Form MCS-90 required by part 387 
for proof of minimum financial responsibility be modified? 

Guidance: The prescribed text of the document may not be 
changed. However, the format (i.e., number of pages, layout of 
the text, etc.) may be altered. 

Question 3: Is the use of a printed or stamped signature on 
the Form MCS-90 endorsement acceptable? 

Guidance: Yes. 

Question 4: Must a motor carrier obtain a new Form 
MCS-90 each year if it retains the same insurance company? 

Guidance: If the insurance policy, as identified by the policy 
number on the Form MCS-90, is still valid upon the renewal 

of insurance, no new Form MCS-90 is required. If the policy 
number has changed or the insurance policy has been can- 
celed in accordance with the terms shown on Form MCS-90, 

then a new Form MCS-90 must be completed and attached to 
the valid insurance policy. 

*Question 5: Does the term “insured,” as used on Form 
MCS-90, Endorsement for Motor Carrier Policies of Insurance 
for Public Liability, or “Principal”, as used on Form MCS-82, 
Motor Carrier Liability Surety Bond, mean the motor carrier 
named in the endorsement or surety bond? 

Guidance: Yes. Under 49 CFR 387.5, “insured and princi- 
pal” is defined as “the motor carrier named in the policy of 
insurance, surety bond, endorsement, or notice of cancella- 
tion, and also the fiduciary of such motor carrier.” Form 
MCS-90 and Form MCS-82 are not intended, and do not 
purport, to require a motor carrier’s insurer or surety to 
satisfy a judgment against any party other than the carrier 
named in the endorsement or surety bond or its fiduciary. 

*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

§387.17 Violation and penalty. 

Any person (except an employee who acts without 

knowledge) who knowingly violates the rules of this 

subpart shall be liable to the United States for civil 

penalty of no more than $11,000 for each violation, and 

if any such violation is a continuing one, each day of 

violation will constitute a separate offense. The amount 

of any such penalty shall be assessed by the Adminis- 

trator, or his/her designee by written notice. In deter- 

mining the amount of such penalty, the Administrator, 

or his/her designee shall take into account the nature, 

circumstances, extent, the gravity of the violation com- 

mitted and, with respect to the person found to have 

$387.27 

committed such violation, the degree of culpability, any 
history of prior offenses, effect on ability to continue to 
do business, and such other matters as justice may 
require. 

[59 FR 63924, Dec. 12, 1994; 78 FR 60233, Oct. 1, 2013] 

$387.19 Electronic filing of surety bonds, trust 
fund agreements, certificates of insurance and 
cancellations. 

Editor’s Note: Effective October 23, 2015, §387.19 is 
added. 

(a) Insurers of exempt for-hire motor carriers, as de- 
fined in §390.5 of this subchapter, and private motor 
carriers that transport hazardous materials in inter- 
state commerce must file certificates of insurance, 
surety bonds, and other securities and agreements with 
FMCSA electronically in accordance with the require- 
ments and procedures set forth at §387.323. 

(b) The requirements of this section do not apply to 
motor carriers excepted under §387.7(b)(3). 

[78 FR 52650, Aug. 23, 2013] 

Subpart B—Motor Carriers of 
Passengers 

$387.25 Purpose and scope. 

This subpart prescribes the minimum levels of finan- 
cial responsibility required to be maintained by for-hire 
motor carriers of passengers operating motor vehicles in 
interstate or foreign commerce. The purpose of these 
regulations is to create additional incentives to carriers 
to operate their vehicles in a safe manner and to assure 
that they maintain adequate levels of financial 
responsibility. 

DOT Interpretations—§387.25 

Question 1: May a State require a higher level of financial 
responsibility coverage than is required by part 387? 

Guidance: Yes. 

§387.27 Applicability. 

(a) This subpart applies to for-hire motor carriers 
transporting passengers in interstate or foreign 

commerce. 
(b) Exception. The rules in this subpart do not apply 

to— 

(1) A motor vehicle transporting only school children 
and teachers to or from school; 

(2) A motor vehicle providing taxicab service and hay- 
ing a seating capacity of less than 7 passengers and not 
operated on a regular route or between specified points; 

(3) A motor vehicle carrying less than 16 individuals 
in a single daily round trip to commute to and from 

work; and 
(4) A motor vehicle operated by a motor carrier under 

contract providing transportation of preprimary, pri- 
mary, and secondary students for extracurricular trips 
organized, sponsored, and paid by a school district. 

[63 FR 33275, June 18, 1998] 
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§387.29 

DOT Interpretations—§387.27 

Question 1: Is a nonprofit corporation, providing for-hire 

interstate transportation of passengers, subject to the mini- 

mum levels of financial responsibility for motor carriers of 

passengers? 

Guidance: Yes. 

Question 2: What determines the level of coverage re- 
quired for a passenger carrier: the number of passengers or 
the number of seats in the vehicle? 

Guidance: The level of financial responsibility required is 
predicated upon the manufacturer’s designed seating capac- 
ity, not on the number of passengers riding in the vehicle at a 
particular time. The minimum levels of financial responsibil- 
ity required for various seating capacities are found in §387. 
33, 

Question 3: Are luxury limousines with a seating capacity 
of fewer than seven passengers and not operated on a regular 
route or between specified points exempted under $387. 
27(b)(2)? 

Guidance: No. Taxi cab service is highly regulated by local 
governments, usually conducted in marked vehicles, which 
makes them readily identifiable to enforcement officials. Lim- 
ousines are not taxi cabs and are therefore not exempted from 
the financial responsibility requirements. 

Question 4: When must a contract school bus operator 

comply with part 387? 

Guidance: When the contractor is not engaged in transpor- 
tation to or from school and the transportation is not orga- 
nized, sponsored, and paid for by the school district. 

Question 5: Does the exemption for the transportation of 
school children end at the high school level or does it extend 
to educational institutions beyond high school, for example 
junior college or college? 

Guidance: The exemption does not extend beyond the high 
school level. 

*Question 6: Do the financial responsibility requirements 
of Subpart B of Part 387 apply to school buses used by the 
federal government of Mexico to transport students on field 
trips to the United States? 

Guidance: No. The financial responsibility requirements of 
Subpart B are only applicable to for-hire motor carriers trans- 
porting passengers in interstate or foreign commerce. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§387.29 Definitions. 

As used in this subpart— 
Accident includes continuous or repeated exposure 

to the same conditions resulting in public liability which 
the insured neither expected nor intended. 

Bodily injury means injury to the body, sickness, or 
disease including death resulting from any of these. 
Endorsement means an amendment to an insurance 

policy. 

Financial responsibility means the financial re- 
serves (e.g., insurance policies or surety bonds) suffi- 
cient to satisfy liability amounts set forth in this 
subpart covering public liability. 
For hire carriage means the business of transport- 

ing, for compensation, passengers and their property, 
including any compensated transportation of the goods 
or property or another. 

Insured and principal means the motor carrier 

named in the policy of insurance, surety bond, endorse- 

ment, or notice of cancellation, and also the fiduciary of 

such motor carrier. 

Insurance premium means the monetary sum an 

insured pays an insurer for acceptance of liability for 

public liability claims made against the insured. 

Motor carrier means a for-hire motor carrier. The 

term includes, but is not limited to, a motor carrier’s 

agent, officer, or representative; an employee respon- 

sible for hiring, supervising, training, assigning, or dis- 

patching a driver; or an employee concerned with the 

installation, inspection, and maintenance of motor ve- 

hicle equipment and/or accessories. 
Property damage means damage to or loss of use of 

tangible property. 
Public liability means liability for bodily injury or 

property damage. 
Seating capacity means any plan view location ca- 

pable of accommodating a person at least as large as a 
5th percentile adult female, if the overall seat configu- 
ration and design and vehicle design is such that the 
position is likely to be used as a seating position while 
the vehicle is in motion, except for auxiliary seating 
accommodations such as temporary or folding jump 
seats. Any bench or split bench seat in a passenger car, 
truck or multipurpose passenger vehicle with a gross 
vehicle weight rating less than 10,000 pounds, having 
greater than 50 inches of hip room (measured in accor- 
dance with SEA Standards J1100(a)) shall have not less 
than three designated seating positions, unless the seat 
design or vehicle design is such that the center position 
cannot be used for seating. 

[63 FR 33276, June 18, 1998; 78 FR 58482, Sept. 24, 2013] 

§387.31 Financial responsibility required. 

(a) No motor carrier shall operate a motor vehicle 
transporting passengers until the motor carrier has 
obtained and has in effect the minimum levels of finan- 
cial responsibility as set forth in §387.33 of this subpart. 

(b) Policies of insurance, surety bonds, and endorse- 

ments required under this section shall remain in effect 
continuously until terminated. 

(1) Cancellation may be effected by the insurer or the 
insured motor carrier giving 35 days notice in writing to 
the other. The 35 days notice shall commence to run 
from the date the notice is mailed. Proof of mailing shall 
be sufficient proof of notice. 

(2) Exception. Policies of insurance and surety bonds 
may be obtained for a finite period of time to cover any 
lapse in continuous compliance. 

(3) Exception. Mexican motor carriers may meet the 
minimum financial responsibility requirements of this 
subpart by obtaining insurance coverage, in the re- 
quired amounts, for periods of 24 hours or longer, from 
insurers that meet the requirements of $387.35 of this 
subpart. A Mexican motor carrier so insured must have 
available for inspection in each of its vehicles copies of 
the following documents: 

(i) The required insurance endorsement (Form MCS- 
90B); and 
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Gi) An insurance identification card, binder, or other 
document issued by an authorized insurer which speci- 
fies both the effective date and the expiration date of the 
temporary insurance coverage authorized by this 
exception. 

Mexican motor carriers insured under this exception 
are also exempt from the notice of cancellation require- 
ments stated on Form MCS-90B. 

(c) Policies of insurance and surety bonds required 
under this section may be replaced by other policies of 
insurance or surety bonds. The liability of retiring in- 
surer or surety, as to events after the termination date, 
shall be considered as having terminated on the effec- 
tive date of the replacement policy of insurance or 
surety bond or at the end or the 35 day cancellation 
period required in paragraph (b) of this section, which- 
ever is sooner. 

(d) Proof of the required financial responsibility shall 
be maintained at the motor carrier’s principal place of 
business. The proof shall consist of— 

(1) “Endorsement(s) for Motor Carriers of Passengers 
Policies of Insurance for Public Liability Under Section 
18 of the Bus Regulatory Reform Act of 1982” (Form 
MCS-90B) issued by an insurer(s); or 

(2) A “Motor Carrier of Passengers Surety Bond for 
Public Liability Under Section 18 of the Bus Regulatory 
Reform Act of 1982” (Form MCS-82B) issued by a surety. 

(e)(1) The proof of minimum levels of financial respon- 
sibility required by this section shall be considered pub- 
lic information and be produced for review upon 
reasonable request by a member of the public. 

(2) In addition to maintaining proof of financial re- 
sponsibility as required by paragraph (d) of this section, 
non-North America-domiciled private and for-hire mo- 
tor carriers shall file evidence of financial responsibility 
with FMCSA in accordance with the requirements of 
subpart C of this part. 

(f) All passenger carrying vehicles operated within 
the United States by motor carriers domiciled in a 
contiguous foreign country, shall have on board the 
vehicle a legible copy, in English, of the proof of the 
required financial responsibility (Forms MCS-90B or 
MCS-82B) used by the motor carrier to comply with 
paragraph (d) of this section. 

(g) Any motor vehicle in which there is no evidence of 

financial responsibility required by paragraph (f) of this 
section shall be denied entry into the United States. 

[48 FR 52683, Nov. 21, 1983, as amended at 50 FR 7062, Feb. 20, 
1985; 54 FR 49092, Nov. 29, 1989; 60 FR 38743, July 28, 1995; 
73 FR 76496, Dec. 16, 2008] 

DOT Interpretations—§387.31 

Question 1: May a large corporation which has many 

wholly-owned subsidiaries have one policy of insurance for the 

parent corporation and maintain the policy and Form MCS- 

90B at the corporate headquarters? 

Guidance: Generally, the required financial responsibility 

must be in the exact name of the motor carrier and the proof 

of that coverage must be maintained at the motor carrier’s 

principal place of business. A parent corporation may, how- 

ever, have a single policy of insurance or surety bond covering 

the parent and its subsidiaries, provided the name of the 

parent and the name of each subsidiary are listed on the 

policy or bond. Further, the required proof must have listed 

§387.33 

thereon the name of the parent and its subsidiaries. A copy of 
that proof of financial responsibility coverage must be main- 
tained at each motor carrier subsidiary’s principal place of 
business. 

§387.33 Financial responsibility, minimum levels. 

The minimum levels of financial responsibility re- 
ferred to in §387.31 of this subpart are hereby pre- 
scribed as follows: 
Schedule of Limits 
Public Liability 

For-hire motor carriers of passengers operating in 
interstate or foreign commerce. 

Effective Dates 

Nov. 19, 1983 Nov. 19, 1985 

(1) Any vehicle with a seating $2,500,000 $5,000,000 
capacity of 16 passengers or 
more 

Vehicle Seating Capacity 

(2) Any vehicle with a seating 750,000 1,500,000 
capacity of 15 passengers or 
less! 

‘Except as provided in §387.27(b). 

[78 FR 52651, Aug. 23, 2013] 

$387.33 Financial responsibility, minimum levels. 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §387.33 is 
revised to read: 

(a) General limits. The minimum levels of financial 
responsibility referred to in §387.31 are prescribed as 
follows: 
SCHEDULE OF LIMITS 
Public Liability 

For-Hire Motor Carriers of Passengers Operating in 
Interstate or Foreign Commerce 

Vehicle seating capacity 

(1) Any vehicle with a seating capacity of 16 | $5,000,000 
passengers or more, including the driver’ .... 

(2) Any vehicle with a seating capacity of 15 
passengers or less, including the driver® 

1,500,000 

1 2Except as provided in §387.27(b). 

(b)Limits applicable to transit service 
providers. Notwithstanding the provisions of para- 
graph (a) of this section, the minimum level of financial 
responsibility for a motor vehicle used to provide trans- 
portation services within a transit service area located 
in more than one State under an agreement with a 
Federal, State, or local government funded, in whole or 
in part, with a grant under 49 U.S.C. 5307, 5310 or 
5311, including transportation designed and carried out 

to meet the special needs of elderly individuals and 
individuals with disabilities, will be the highest level 
required for any of the States in which it operates. This 
paragraph applies to transit service providers that op- 
erate in more than one State, as well as transit service 

providers that operate in only one State but interline 
with other motor carriers that provide interstate trans- 
portation within or outside the transit service area. 
Transit service providers conducting such operations 
must register as for-hire passenger carriers under part 

— 383 — 



$387.35 

365, subpart A and part 390, subpart E, of this 

subchapter, identify the State(s) in which they operate 

under the applicable grants, and certify on their regis- 

tration documents that they have in effect financial 
responsibility levels in an amount equal to or greater 
than the highest level required by any of the States in 
which they are operating under a qualifying grant. 

[78 FR 52651, Aug. 23, 2013] 

§387.35 State authority and designation of agent. 

A policy of insurance or surety bond does not satisfy 
the financial responsibility requirements of this subpart 
unless the insurer or surety furnishing the policy or 
bond is— 

(a) Legally authorized to issue such policies or bonds 
in each State in which the motor carrier operates, or 

(b) Legally authorized to issue such policies or bonds 
in the State in which the motor carrier has its principal 
place of business or domicile, and is willing to designate 
a person upon whom process, issued by or under the 
authority of any court having jurisdiction of the subject 
matter, may be served in any proceeding at law or 
equity brought in any State in which the motor carrier 
operates; or 

(c) Legally authorized to issue such policies or bonds 
in any State of the United States and eligible as an 
excess or surplus lines insurer in any State in which 
business is written, and is willing to designate a person 
upon whom process, issued by or under the authority of 
any court having jurisdiction of the subject matter, may 
be served in any proceeding at law or equity brought in 
any State in which the motor carrier operates. 

(d) A Canadian insurance company legally authorized 
to issue a policy of insurance in the Province or Territory 
of Canada in which the Canadian motor carrier has its 
principal place of business or domicile, and that is will- 
ing to designate a person upon whom process, issued by 
or under the authority of any court having jurisdiction 
over the subject matter, may be served in any proceed- 
ing at law or equity brought in any State in which the 
motor carrier operates. 

[75 FR 38430, July 2, 2010] 

§387.37 Fiduciaries. 

The coverage of fiduciaries shall attach at the moment 
of succession of such fiduciaries. 

§387.39 Forms. 

Endorsements for policies of insurance (Illustration I) 
and surety bonds (Illustration IT) must be in the form 
prescribed by the FMCSA and approved by the OMB. 
Endorsements to policies of insurance and surety bonds 
shall specify that coverage thereunder will remain in 
effect continuously until terminated as required in 
§387.31 of this subpart. The continuous coverage re- 
quirement does not apply to Mexican motor carriers 
insured under §387.31(b)(3) of this subpart. The en- 
dorsement and surety bond shall be issued in the exact 
name of the motor carrier. 
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U.S. Department ENDORSEMENT FOR Form Approved: 
of Transportation MOTOR CARRIER POLICIES OF INSURANCE FOR PUBLIC LIABILITY OMB No.: 2126-0008 
Federal Mator Carrier UNDER SECTION 18 OF THE BUS REGULATORY REFORM ACT OF 1982 
Safety Adaynisiration 

Issued to of 
Dated at __ this day of , 20 
Amending Policy No. Effective Date 
Name of insurance Company oy mere 

Countersigned by we 
Authorized Company Representative 

The policy to which this endorsement is attached provides primary or excess insurance, as indicated by "[X].” for the limits shown: 

{ ] This insurance is primary and the company shall not be liable for amounts in excess of $ 

[ ] This insurance is excess and the company shall not be liable for amounts in excess of $ 
underlying limit of $ for each accident. 

for each accident. 

__ for each accident in excess of the 

Whenever required by the Federal Motor Carrier Safety Administration (FMCSA), the company agrees to furnish the FMCSA a duplicate of said policy 
and all its endorsements. The company also agrees, upon telephone request by an authorized representative of the FMCSA , to verify that the policy fs in 
force as of a particular date. The telephone number to call is: 

Cancellation of this endorsement may be effected by the company of the insured by giving (1) thirty-five (35) days notice in writing to the other party (said 
35 days notice to commence from the date the notice is mailed, proof of mailing shall be sufficient proof of notice), and (2) if the insured is subject to the 
FMCSA's registration requirements, by providing thirty (30) days notice to the FMCSA (said 30 days notice to commence from the date the notice is 
received by the FMCSA at its office in Washington, D.C.). 

DEFINITIONS AS USED IN THIS ENDORSEMENT 

Accident includes continuous or repeated exposure to conditions which 
result in Public Liability which the insured neither expected nor intended. 
Bodily injury means injury to the body, sickness, or disease to any person, 
including death resulting from any of these. 

The insurance policy to which this endorsement is attached provides 
automobile liability insurance and is amended to assure compliance by the 
insured, within the limits stated herein, as a for-hire motor carrier of 
passengers with Section 18 of the Bus Regulatory Reform Act of 1982 and 
the rules and regulations of the Federal Motor Carrier Safety 
Administration. 

in consideration of the premium stated in the policy to which this 
endorsement is attached, the insurer (the company) agrees to pay, within 
the limits of liability described herein, any final judgment received against 
the insured for public liability resulting from negligence in the operation, 
maintenance or use of motor vehicles subject to financial responsibility 
requirements of Section 18 of the Bus Regulatory Reform Act of 1982 
regardless of whether or not each motor vehicle is specifically described in 
the policy and whether or not such negligence occurs on any route or in any 
territory authorized to be served by the insured or elsewhere. Such 
insurance as is afforded, for public jiability, does not apply to injury to or 
death of the insured's employees while engaged in the course of their 
employment, or property transported by the insured, designated as cargo. 
ft is understood and agreed that no condition, provision, stipulation, or 

jimitation contained in the policy, this endorsement, or any other 
endorsement thereon, or violation thereof, shail relieve the company from 
liability or from the payment of any final judgment, within the limits of liability 
herein described, irrespective of the financia! condition, insolvency or 
bankru: of the insured. 

Motor Carrier means a for-hire carrier of passengers by motor vehicle. 
Property Damage means damage to or loss of use of tangible property 
Public Liability means liability for bodily injury or property damage. 

However, al! terins, conditions, and limitations in the pelicy to which the 
endorsement is attached shall remain in full force and effect as binding 
between the insured and the company. The insured agrees to reimburse 
the company for any payment made by the company on account of any 
aceident, claim, or suit involving a breach of the terms of the policy, and for 
any payment thal the company wouid not have been obligated to make 
under the provisions of the policy except for the agreement contained in 
ihis endorsement. 

it is further understood and agreed thal, upon failure of the company to pay 
any final judgment recovered again the insured as provided herein, the 
judgment creditor may maintain an action in any court of competent 
jurisdiction against the company to compe! such payment. 

The limits of the company’s Bability for the amounts prescribed in this 
endorsement apply separately to each accident and any payment under the 
policy because of any one accident shall not operate to reduce the liability 

of the company for the payment of final judgments resulting | from any other 
accident, 

The Bus Regulatory Reform Act of 1982 requires iimits of financial responsibility according to vehicie seating capacity, it is the MOTOR CARRIER'S 
obligation to obtain the required {limits of financial responsibility. THE SCHEOULE OF LIMITS SHOWN ON THE REVERSE SIDE DOES NOT PROVIDE 
COVERAGE. The limits shown in the schedule are for information purposes only. 

SCHEDULE OF LIMITS 

Vehicle Seating Capacity 

{1) Any vehicle with a seating capacity of 16 passengers or more. 
{2) Any vehicle with a seating capacity of 15 passengers or less. 

Form MCS-30B 

6/2003) 

PUBLIC LIABILITY 
For-hire motor carriers of passengers operating In interstate or foreign commerce 

Effective Dates 

Nov. 19, 1983 Nov. 19, 1985 

$5,000,000 
$1,500,900 

$2,500,000 
$ 750,000 
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48 FR 52683, Nov. 21, 1983, as amended at 49 FR 22326, May 
29, 1984; 54 FR 49093, Nov. 29, 1989; 67 FR 61822-61823, Oct. 
2, 2002] 

@ 
Form Approved: 

of Tiencosnesen 
OMB No. 2126-0008 

Feat Mion Carrer MOTOR CARRIER PUBLIC LIABILITY SURETY BOND 

Sialety Adenia UNDER SECTION 18 OF THE BUS REGULATORY REFORM ACT OF 1982 

PARTIES Surety Co! 6 Princ Motor Carrier Principal, FMCSA Docket No., 

ene st ekena Acco _ang, Principal Place A Business Address 

PURPO: This is an agreement between the Surety and the Principal under which the Surety, its successors and assignees, 

agree to be responsible for the payment of any final judgment or judgments against the Principal for pubiic liability 

and property damage claims in the sums prescribed herein, subject to the governing provisions and folloding 

conditions. 

GOVERNING (1) Section 18 of the Bus Regulatory Reform Act of 1982 
PROVISIONS (2) Rules and requiations of the Federal Motor Carrier Safety Administration (FMCSA} 

CONDITIONS The Principal is or intends to become a mator carrier of passengers subject to the applicable governing provisions 
relating to financial responsibility for the protection of the public. 

This bond assures énsures compliance by the Principal with the applicable governing provisions, and shail inure to 
the benefit of any person or persons who shall recover a final judgment or judgments against the Principal for 
public liability or property damage claims (excluding injury to or death of the Principal's employees while engaged 
in the course of their employment, and loss of or damage to property of the Principal, and the cargo transported by 
the Principal). if every fina! judgment shall be paid for such claims resulting from the negligent operation, 
maintenance, or use of motor vehicles in transportation subject to the applicable governing provisions, then this 
obligation shall be void, otherwise it will remain in fuil effect. 

Within the limits described herein, the Surety extends to such losses regardiess of whether such motor vehicles 
are specifically described herein and whether occurring on the route or in the territory authorized to be served by 
the Principal or elsewhere. 

The liability of the Surety for each motor vehicle subject to the applicable governing provisions for each accident 
shail not exceed $ , and shali be a continuing one notwithstanding any 
recovery thereunder. 

The surety agrees, upon telephone request by an authorized representative of the FMCSA, to verify that the surety 
bond is in force as of a particular date. The telephone number to call is 

This bond is effective from {12:01 a.m., standard time, at 

the address of the Principal as stated herein) and shall continue in force until terminated as described herein. The 
Principal or the Surety may at any time terminate this bond by giving (1) thirty-five (35) days notice in writing to the 
other party (said 35 days notice to commence from the date the notice is mailed, proof of mailing shall be sufficient 
proof of notice), and (2) if the Principal is subject to the FMCSA's registration requirements, by prdviding thirty (30) 
days notice to the FMCSA {said 30 days notice to commence from the date notice is received by the FMCSA at its 
office in Washington, D.C.). The Surety shall not be liabie for the payment of any judgment or judgments against 
the Principal for public liability or property darnage claims resulting from accidents which occur after the 
termination of this bond as described herein, but such termination shall not affect the liability of the Surety from the 
payment of any such judgment or judgments resulting from accidents which occur during the time the bond is in 
effect. 

Baie 

{AFFIX CORPORATE SEAL) —— 
Surety 

City a 

ey 

ACKNOWLEDGMENT OF SURETY 

STATE OF | ea... eyed COUNTY OF 

_ On this day of __. 20, _, before me personally came 
who, being by me duly sworn, did depose and say that he resides in _ , that he/she 
G35 ew, OF the: . the corperation described in and which axacuted the foregoing Instrument: that he knows the seal of said corporation: that the Seal alfixed to said instruments Such corporate seal: that it was so affixed by order of the board of directors of said 
corporation; that he signed his name thereto by like order, and he duly acknowledged to me that he executed the same for and ‘on behatf of said corporation. 

Tittle of official adennistering oath 

{OFFICIAL SEAL} 

Suraty Company File No 
Form MCS-828 —> 
{62003} 

ance in layers? 

Guidance: Yes. A motor carrier of passengers may aggregate 
coverage, by purchasing insurance in layers with each layer 
consisting of a separate policy and endorsement. The first 

Go. 

DOT Interpretations—§387.39 
Question 1: May a motor carrier of passengers meet the 

financial responsibility requirements by aggregating insur- 



layer of coverage is referred to as primary insurance and each 
additional layer is referred to as excess insurance. Each policy 
would have a separate endorsement (Form MCS-90B). The 
endorsement provided by insurer A would state “This insur- 
ance is primary and the company shall not be liable for 
amounts in excess of $1,500,000 or $5,000,000 for each 
accident.” The endorsement provided by insurer B would state 
“This insurance is excess and the company shall not be liable 
for amounts in excess of $1 million for each accident in excess 
of the underlying limit of $1,500,000 or $5,000,000 million for 
each accident.” The endorsement provided by insurer C would 
state “This insurance is excess and the company shall not be 
liable for amounts in excess of $3 million for each accident in 
excess of the underlying limit of $2 million for each accident.” 

Question 2: May the Form MCS-90B required by part 387 
for proof of minimum financial responsibility be modified? 

Guidance: The prescribed text of the document may not be 
changed. However, the format (i.e., number of pages, layout of 
the text, etc.) may be altered. 

Question 3: Is the use of a facsimile signature (e.g., 
printed, stamped, autopenned, etc.) on the Form MCS-90B 
endorsement acceptable? 

Guidance: Yes. 

*Question 4: Does the term “insured,” as used on Form 
MCS-90B, Endorsement for Motor Carrier Policies of Insur- 
ance for Public Liability, or “Principal”, as used on Form 
MCS-82B, Motor Carrier Public Liability Surety Bond, mean 
the motor carrier named in the endorsement or surety bond? 

Guidance: Yes. Under 49 CFR 387.29, “insured and princi- 
pal” is defined as “the motor carrier named in the policy of 
insurance, surety bond, endorsement, or notice of cancella- 
tion, and also the fiduciary of such motor carrier.” Form 
MCS-90B and Form MCS-82B are not intended, and do not 
purport, to require a motor carrier’s insurer or surety to 
satisfy a judgment against any party other than the carrier 
named in the endorsement or surety bond or its fiduciary. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§387.41 Violation and penalty. 

Any person (except an employee who acts without 
knowledge) who knowingly violates the rules of this 
subpart shall be liable to the United States for civil 
penalty of no more than $11,000 for each violation, and 

if any such violation is a continuing one, each day of 
violation will constitute a separate offense. The amount 
of any such penalty shall be assessed by the Adminis- 
trator or his designee, by written notice. In determining 

the amount of such penalty, the Administrator or his 

designee shall take into account the nature, circum- 

stances, extent, the gravity of the violation committed 

and, with respect to the person found to have committed 

such violation, the degree of culpability, any history of 

prior offenses, effect on ability to continue to do busi- 

ness, and such other matters as justice may require. 

[53 FR 47543, Nov. 23, 1988; 78 FR 60233, Oct. 1, 2013] 

$387.43 Electronic filing of surety bonds, trust 

fund agreements, certificates of insurance and 

cancellations. 

Editor’s Note: Effective October 23, 2015, §387.43 is 

added. 
(a) Insurers of for-hire motor carriers of passengers 

must file certificates of insurance, surety bonds, and 

§387.301 

other securities and agreements electronically in accor- 
dance with the requirements and procedures set forth at 
§387.323. 

(b) This section does not apply to motor carriers ex- 
cepted under §387.31(b)(3). 

[78 FR 52651, Aug. 23, 2013] 

Subpart C—Surety Bonds and 
Policies of Insurance for Motor 
Carriers and Property Brokers 

§387.301 Surety bond, certificate of insurance, or 
other securities. 

(a) Public liability. (1) No common or contract car- 
rier or foreign (Mexican) motor private carrier or foreign 
motor carrier transporting exempt commodities subject 
to Subtitle IV, part B, chapter 135 of Title 49 of the 
United States Code shall engage in interstate or foreign 
commerce, and no certificate or permit shall be issued to 
such a carrier or remain in force unless and until there 
shall have been filed with and accepted by the FMCSA 
surety bonds, and certificates of insurance, proof of 
qualifications as self-insurer, or other securities or 
agreements, in the amounts prescribed in §387.3038, 
conditioned to pay any final judgment recovered against 
such motor carrier for bodily injuries to or the death of 
any person resulting from the negligent operation, 
maintenance or use of motor vehicles in transportation 
subject to Subtitle IV, part B, Chapter 135 of Title 49 of 
the United States Code, or for loss of or damage to 
property of others, or, in the case of motor carriers of 
property operating freight vehicles described in §387. 
303(b)(2) of this part, for environmental restoration. 

Editor’s Note: Effective October 23, 2015, §387. 
301(a)(1) is revised to read: 

(a) Public liability. (1) No for-hire motor carrier or 
foreign (Mexican) motor private carrier or foreign motor 
carrier transporting exempt commodities subject to 
Subtitle IV, part B, chapter 135 of title 49, United States 

Code, shall engage in interstate or foreign commerce, 
and no certificate shall be issued to such a carrier or 
remain in force unless and until there shall have been 
filed with and accepted by the FMCSA surety bonds, 
certificates of insurance, proof of qualifications as self- 
insurer, or other securities or agreements, in the 

amounts prescribed in §387.303, conditioned to pay any 
final judgment recovered against such motor carrier for 
bodily injuries to or the death of any person resulting 
from the negligent operation, maintenance or use of 
motor vehicles in transportation subject to Subtitle IV, 
part B, chapter 135 of title 49, U.S.C., or for loss of or 
damage to property of others, or, in the case of motor 
carriers of property operating freight vehicles described 
in §387.303(b)(2), for environmental restoration. 

(2) Motor Carriers of property which are subject to the 
conditions set forth in paragraph (a)(1) of this section 
and transport the commodities described in §387. 

303(b)(2), are required to obtain security in the mini- 
mum limits prescribed in §387.303(b)(2). 
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(b) Household goods motor carriers-cargo 
insurance. No household goods motor carrier subject to 
subtitle IV, part B, chapter 135 of title 49 of the U.S. 
Code shall engage in interstate or foreign commerce, nor 
shall any certificate be issued to such a household goods 
motor carrier or remain in force unless and until there 
shall have been filed with and accepted by the FMCSA, 
a surety bond, certificate of insurance, proof of qualifi- 
cations as a self-insurer, or other securities or agree- 
ments in the amounts prescribed in §387.303, 

conditioned upon such carrier making compensation to 
individual shippers for all property belonging to indi- 
vidual shippers and coming into the possession of such 
carrier in connection with its transportation service. 
The terms “household goods motor carrier” and “indi- 
vidual shipper” are defined in part 375 of this 
subchapter. 

(c) Continuing compliance required. Such secu- 
rity as is accepted by the FMCSA in accordance with the 
requirements of Section 13906 of Title 49 of the United 
States Code shall remain in effect at all times. 

[62 FR 49941, Sept. 24, 1997; 75 FR 35328, June 22, 2010; 78 FR 
52651, Aug. 23, 2013] 

§387.303 Security for the protection of the 
public: minimum limits. 

(a) Definitions: (1) “Primary security” means public 
liability coverage provided by the insurance or surety 
company responsible for the first dollar of coverage. 

(2) “Excess security” means public liability coverage 
above the primary security, or above any additional 
underlying security, up to and including the required 
minimum limits set forth in paragraph (b)(2) of this 
section. 

(b)(1) Motor carriers subject to §387.301(a)(1) are re- 

quired to have security for the required minimum limits 
as follows: 

G) Small freight vehicles: 

Transportation pro- 
Kind of equipment vided Minimum limits 

Fleet including only 
vehicles under 10,001 
pounds (4,536 kilo- 
grams) GVWR........ 

Property (non- $300,000 
aZarGOUs) Maen eee eer 

(ii) Passenger carriers. 

Passenger Carriers: Kind of Equipment 

Vehicle seating capacity Minimum limits 

(A) Any vehicle with a seating ca- 
pacity of 16 passengers or more 
(including the driver)............... 

(B) Any vehicle designed or used 
to transport 15 passengers or less 
(including the driver) for compen- 
SAO certain tic itor 

$5,000,000 

1,500,000 

Editor’s Note: Effective October 23, 2015, 387. 
301(b)(1)(iii) is added. 

@ii) Limits applicable to transit service 
providers. Notwithstanding the provisions of para- 
graph (b)(1)(ii) of this section, the minimum level of 
financial responsibility for a motor vehicle used to pro- 

vide transportation services within a transit service 

area under an agreement with a Federal, State, or local 

government funded, in whole or in part, with a grant 

under 49 U.S.C. 5307, 5310 or 5311, including transpor- 

tation designed and carried out to meet the special 

needs of elderly individuals and individuals with dis- 

abilities, will be the highest level required for any of the 

States in which it operates. This paragraph applies to 

transit service providers who operate in a transit ser- 
vice area located in more than one State, as well as 

transit service providers who operate in only one State 
but interline with other motor carriers that provide 
interstate transportation within or outside the transit 
service area. Transit service providers conducting such 
operations must register as for-hire passenger carriers 
under part 365, subpart A and part 390, subpart E of 
this subchapter, identify the State(s) in which they 
operate under the applicable grants, and certify on their 
registration documents that they have in effect financial 
responsibility levels in an amount equal to or greater 
than the highest level required by any of the States in 
which they are operating under a qualifying grant. 

(2) Motor carriers subject to §387.301(a)(2) are re- 
quired to have security for the required minimum limits 
as follows: 

Minimum limits Commodity trans- 
Kind of equipment ported 

(i) Freight vehicles of | Property (non- $750,000 
10,001 pounds (4,536 | hazardous)............ 
kilograms) or more 
GVWR. 

(ii) Freight vehicles of | Hazardous sub- 5,000,000 
10,001 (4,536 kilo- stances, as defined in 
grams) pounds or §171.8 of this title, 
more GVWR. transported in cargo 

tanks, portable tanks, 
or hopper-type ve- 
hicles with capacities 
in excess of 3,500 
water gallons, or in 
bulk explosives Divi- 
sion 1,1, 1.2 and 1.3 
materials. Division 
2.3, Hazard Zone A 
material; in bulk Divi- 
sion 2.1 or 2.2; or 
highway route con- 
trolled quantities of a 
Class 7 material, as 
defined in §173.403 of 
this title. 

(iii) Freight vehicles of | Oil listed in §172.101 | 1,000,000 
10,001 pounds (4,536 | of this title; hazardous 
kilograms) or more waste, hazardous ma- 
GVWR. terials and hazardous 

substances defined in 
§171.8 of this title and 
listed in §172.101 of 
this title, but not men- 
tioned in (b) above or 
(d) below. 

[s 
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Commodity trans- 
ported 

: Minimum limits 
Kind of equipment 

(iv) Freight vehicles 
under 10,001 pounds 
(4,536 kilograms) 
GVWR. 

Any quantity of Divi- 
SIOMAsl pees Ohitcs 
material; any quantity 
of a Division 2.3, Haz- 
ard Zone A, or Divi- 
sion 6.1, Packing 
Group |, Hazard Zone 
A material; or highway 
route controlled quan- 
tities of Class 7 mate- 
rial as defined in 
§173.455 of this title. 

5,000,000 

(3) Motor carriers subject to the minimum limits gov- 
erned by this section, which are also subject to Depart- 
ment of Transportation limits requirements, are at no 
time required to have security for more than the re- 
quired minimum limits established by the Secretary of 
Transportation in the applicable provisions of 49 CFR 
Part 387—Minimum Levels of Financial Responsibility 
for Motor Carriers. 

(4) Foreign motor carriers and foreign motor 
private carriers. Foreign motor carriers and foreign 
motor private carriers (Mexican), subject to the require- 
ments of 49 U.S.C. 13902(c) and 49 CFR part 368 re- 
garding obtaining certificates of registration from the 
FMCSA, must meet our minimum financial responsibil- 
ity requirements by obtaining insurance coverage, in 
the required amounts, for periods of 24 hours or longer, 

from insurance or surety companies, that meet the re- 
quirements of 49 CFR 387.315. These carriers must 
have available for inspection, in each vehicle operating 
in the United States, copies of the following documents: 

(i) The certificate of registration; 
(ii) The required insurance endorsement (Form MCS- 

90); and 
(iii) An insurance identification card, binder, or other 

document issued by an authorized insurer which speci- 
fies both the effective date and the expiration date of the 
insurance coverage. 
Notwithstanding the provisions of §387.301(a)(1), the 

filing of evidence of insurance is not required as a 
condition to the issuance of a certificate of registration. 
Further, the reference to continuous coverage at §387. 

313(a)(6) and the reference to cancellation notice at 

§387.313(d) are not applicable to these carriers. 
(c) Household goods motor carriers: Cargo 

liability. Security required to compensate individual 

shippers for loss or damage to property belonging to 

them and coming into the possession of household goods 

motor carriers in connection with their transportation 

service; 

(1) For loss of or damage to household goods carried on 

any one motor vehicle—$5,000, 

(2) For loss of or damage to or aggregate of losses or 

damages of or to household goods occurring at any one 

time and place—$10,000. 

_ 24, 1997; 72 FR 55702, Oct. 1, 2007; 75 FR 

heen cate a? 0: 77 FR 59826, Oct. 1, 2012; 78 FR 52651, 

Aug. 23, 2013] 

§387.307 

§387.305 Combination vehicles. 

The following combinations will be regarded as one 
motor vehicle for purposes of this part, (a) a tractor and 
trailer or semi-trailer when the tractor is engaged solely 
in drawing the trailer or semi-trailer, and (b) a truck 
and trailer when both together bear a single load. 

§387.307 Broker surety bond or trust fund. 

(a) Security. A broker must have a surety bond or 
trust fund in effect for $75,000. The FMCSA will not 
issue a broker license until a surety bond or trust fund 
for the full limits of liability prescribed herein is in 
effect. The broker license shall remain valid or effective 
only as long as a surety bond or trust fund remains in 
effect and shall ensure the financial responsibility of the 
broker. 

(b) Evidence of security. Evidence of a surety bond 
must be filed using the FMCSA’s prescribed Form BMC- 
84. Evidence of a trust fund with a financial institution 
must be filed using the FMCSA’s prescribed Form BMC 
85. The surety bond or the trust fund shall ensure the 
financial responsibility of the broker by providing for 
payments to shippers or motor carriers if the broker 
fails to carry out its contracts, agreements, or arrange- 
ments for the supplying of transportation by authorized 
motor carriers. 

(c) Financial Institution. When used in this section 
and in forms prescribed under this section, where not 

otherwise distinctly expressed or manifestly incompat- 
ible with the intent thereof, shall mean—Each agent, 

agency, branch or office within the United States of any 
person, as defined by the ICC Termination Act, doing 
business in one or more of the capacities listed below: 

(1) An insured bank (as defined in section 3(h) of the 
Federal Deposit Insurance Act (12 U.S.C. 1813(h)); 

(2) A commercial bank or trust company; 
(3) An agency or branch of a foreign bank in the 

United States; 
(4) An insured institution (as defined in section 401(a) 

of the National Housing Act (12 U.S.C. 1724(a)); 

(5) A thrift institution (savings bank, building and 
loan association, credit union, industrial bank or other); 

(6) An insurance company; 
(7) A loan or finance company; or 
(8) A person subject to supervision by any State or 

Federal bank supervisory authority. 
(d) Forms and Procedures— 
(1) Forms for broker surety bonds and trust 

agreements. Form BMC-84 broker surety bond will be 
filed with the FMCSA for the full security limits under 
paragraph (a) of this section; or Form BMC-85 broker 
trust fund agreement will be filed with the FMCSA for 
the full security limits under paragraph (a) of this 
section. 

(2) Broker surety bonds and trust fund agree- 
ments in effect continuously. Surety bonds and trust 
fund agreements shall specify that coverage thereunder 
will remain in effect continuously until terminated as 
herein provided. 

(i) Cancellation notice. The surety bond and the 
trust fund agreement may be cancelled as only upon 30 
days’ written notice to the FMCSA, on prescribed Form 
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BMC 36, by the principal or surety for the surety bond, 

and on prescribed Form BMC 85, by the trustor/broker 

or trustee for the trust fund agreement. The notice 

period commences upon the actual receipt of the notice 

at the FMCSA’s Washington, DC office. 
(ii) Termination by replacement. Broker surety 

bonds or trust fund agreements which have been ac- 
cepted by the FMCSA under these rules may be replaced 
by other surety bonds or trust fund agreements, and the 
liability of the retiring surety or trustee under such 
surety bond or trust fund agreements shall be consid- 
ered as having terminated as of the effective date of the 
replacement surety bond or trust fund agreement. How- 
ever, such termination shall not affect the liability of the 
surety or the trustee hereunder for the payment of any 
damages arising as the result of contracts, agreements 
or arrangements made by the broker for the supplying 
of transportation prior to the date such termination 
becomes effective. 

(3) Filing and copies. Broker surety bonds and trust 
fund agreements must be filed with the FMCSA in 
duplicate. 

[66 FR 49878, Oct. 1, 2001; 75 FR 72998, Nov. 29, 2010; 78 FR 
58482, Sept. 24, 2013; 78 FR 60233, Oct. 1, 2013] 

§387.309 Qualifications as a self-insurer and 
other securities or agreements. 

(a) As a self-insurer. The FMCSA will consider and 
will approve, subject to appropriate and reasonable con- 
ditions, the application of a motor carrier to qualify as a 
self-insurer, if the carrier furnishes a true and accurate 
statement of its financial condition and other evidence 
that establishes to the satisfaction of the FMCSA the 
ability of the motor carrier to satisfy its obligation for 
bodily injury liability, property damage lability, or 
cargo liability. Application Guidelines: In addition to 
filing Form BMC 40, applicants for authority to self- 
insure against bodily injury and property damage 
claims should submit evidence that will allow the 
FMCSA to determine: 

(1) The adequacy of the tangible net worth of the 
motor carrier in relation to the size of operations and the 
extent of its request for self-insurance authority. Appli- 
cant should demonstrate that it will maintain a net 
worth that will ensure that it will be able to meet its 
statutory obligations to the public to indemnify all 
claimants in the event of loss. 

(2) The existence of a sound self-insurance program. 
Applicant should demonstrate that is has established, 
and will maintain, an insurance program that will pro- 
tect the public against all claims to the same extent as 
the minimum security limits applicable to applicant 
under §387.303 of this part. Such a program may in- 
clude, but not be limited to, one or more of the following: 
irrevocable letters of credit; irrevocable trust funds; 
reserves; sinking funds; third party financial guaran- 
tees, parent company or affiliate sureties; excess insur- 
ance coverage; or other similar arrangements. 

(3) The existence of an adequate safety program. 
Applicant must submit evidence of a current “satisfac- 
tory” safety rating by the United States Department of 
Transportation. Non-rated carriers need only certify 
that they have not been rated. Applications by carriers 

with a less than satisfactory rating will be summarily 

denied. Any self-insurance authority granted by the 

FMCSA will automatically expire 30 days after a carrier 

receives a less than satisfactory rating from DOT. 

(4) Additional information. Applicant must submit 

such additional information to support its application as 

the FMCSA may require. 

(b) Other securities or agreements. The commis- 

sion also will consider applications for approval of other 

securities or agreements and will approve any such 

application if satisfied that the security or agreement 

offered will afford the security for the protection of the 

public contemplated by 49 U.S.C. 13906. 

[62 FR 49941, Sept. 24, 1997] 

§387.311 Bonds and certificates of insurance. 

(a) Public liability. Each Form BMC 82 surety bond 
filed with the FMCSA must be for the full limits of 
liability required under §387.303(b)(1). Form MCS-82 
surety bonds and other forms of similar import pre- 
scribed by the Department of Transportation, may be 
aggregated to comply with the minimum security limits 
required under §387.303(b)(1) or §387.303(b)(2). Each 
Form BMC 91 certificate of insurance filed with the 
FMCSA will always represent the full security mini- 
mum limits required for the particular carrier, while it 
remains in force, under §§387.303(b)(1) or 387.303(b)(2), 
whichever is applicable. Any previously executed Form 
BMC 91 filed before the current revision which is left on 
file with the FMCSA after the effective date of this 
regulation, and not canceled within 30 days of that date 
will be deemed to certify the same coverage limits as 
would the filing of a revised Form BMC 91. Each Form 
BMC 91X certificate of insurance filed with the FMCSA 
will represent the full security limits under §§387. 

303(b)(1) or 387.303(b)(2) or the specific security limits 
of coverage as indicated on the face of the form. If the 
filing reflects aggregation, the certificate must show 
clearly whether the insurance is primary or, if excess 
coverage, the amount of underlying coverage as well as 
amount of the maximum limits of coverage. “Each Form 
BMC 91MX certificate of insurance filed with the 
FMCSA will represent the security limits of coverage as 
indicated on the face of the form. The Form BMC 91MX 
must show clearly whether the insurance is primary or, 
if excess coverage, the amount of underlying coverage as 
well as amount of the maximum limits of coverage. 

*Note: Aggregation to meet the requirement of §387. 
303(b)(1) will not be allowed until the completion of our 
rulemaking in Ex Parte No. MC-5 (Sub-No. 2), Motor Carrier 
and Freight Forwarder Insurance Procedures and Minimum 
Amounts of Liability. 

(b) Cargo liability. Each Form BMC 83 surety bond 
filed with the FMCSA must be for the full limits of 
liability required under §387.303(c). Each Form BMC 
34 certificate of insurance filed with the FMCSA will 
represent the full security limits under §387.303(c) or 
the specific limits of coverage as indicated on the face of 
the form. If the filing reflects aggregation, the certificate 
must show clearly whether the insurance is primary or, 
if excess coverage, the amount of underlying coverage as 
well as amount of the maximum limits of coverage. 

Soo 



(c) Each policy of insurance in connection with certifi- 
cate of insurance which is filed with the F MCSA, the 
shall be amended by attachment of the appropriate 
endorsement prescribed by the FMCSA and the certifi- 
cate of insurance filed must accurately reflect that 
endorsement. 

[62 FR 49941, Sept. 24, 1997] 

§387.313 Forms and procedures. 
(a) Forms for endorsements, certificates of in- 

surance, and others. 
(1) In form prescribed. Endorsements for policies of 

insurance and surety bonds, certificates of insurance, 
applications to qualify as a self-insurer, or for approval 
of other securities or agreements, and notices of cancel- 
lation must be in the form prescribed and approved by 
the FMCSA. 

(2) Aggregation of Insurance. **When insurance is 
provided by more than one insurer in order to aggregate 
security limits for carriers operating only freight ve- 
hicles under 10,000 pounds Gross Vehicle Weight Rat- 

ing, as defined in §387.303(b)(1), a separate Form BMC 
90, with the specific amounts of underlying and limits of 
coverage shown thereon or appended thereto, and Form 
BMC 91X certificate is required of each insurer. 

For aggregation of insurance for all other carriers to 
cover security limits under §387.303(b)(1) or (b)(2), a 

separate Department of Transportation prescribed form 
endorsement and Form BMC 91X certificate is required 
of each insurer. 
When insurance is provided by more than one insurer 

to aggregate coverage for security limits under §387. 
303(c) a separate Form BMC 32 endorsement and Form 
BMC 34 certificate of insurance is required for each 
insurer. 

For aggregation of insurance for foreign motor private 
carriers of nonhazardous commodities to cover security 
limits under §387.303(b)(4), a separate Form BMC 90 

with the specific amounts of underlying and limits of 
coverage shown thereon or appended thereto, or Depart- 
ment of Transportation prescribed form endorsement, 
and Form BMC 91MxX certificate is required for each 
insurer. 

**NOTE: See NOTE for Rule 387.311. Also, it should be 
noted that DOT is considering prescribing adaptions of the 
Form MCS 90 endorsement and the Form MCS 82 surety bond 
for use by passenger carriers and Rules §§387.311 and 387.313 

have been written sufficiently broad to provide for this contin- 

gency when new forms are prescribed by that Agency. : 

(3) Use of Certificates and Endorsements in 

BMC Series.—Form BMC 91 certificates of insurance 

will be filed with the FMCSA for the full security limits 

under §387.303 (b)(1) or (b)(2). 
Form BMC 91X certificate of insurance will be filed 

to represent full coverage or any level of aggregation for 

the security limits under §387.303 (b)(1) or (b)(2). 

Form BMC 90 endorsement will be used with each 

filing of Form BMC 91 or Form BMC 91X certificate 

with the FMCSA which certifies to coverage not gov- 

erned by the requirements of the Department of 

Transportation. 

§387.313 

Form BMC 32 endorsement and Form BMC 34 cer- 
tificate of insurance and Form BMC 83 surety bonds are 
used for the limits of cargo liability under §387.303(c). 
Form BMC 91MxX certificate of insurance will be 

filed to represent any level of aggregation for the secu- 
rity limits under §387.303(b)(4). 

(4) Use of Endorsements in MCS Series. When 
Security limits certified under §387.303 (b)(1) or (b)(2) 
involves coverage also required by the Department of 
Transportation a Form MCS endorsement prescribed by 
the Department of Transportation such as, and includ- 
ing, the Form MCS 90 endorsement is required. 

(5) Surety bonds. When surety bonds are used 
rather than certificates of insurance, Form BMC 82 is 

required for the security limits under §387.303(b)(1) not 
subject to regulation by the Department of Transporta- 
tion, and Form MCS 82, or any form of similar import 
prescribed by the Department of Transportation, is used 
for the security limits subject also to minimum coverage 
requirements of the Department of Transportation. 

(6) Surety bonds and certificates in effect 
continuously.—Surety bonds and certificates of insur- 
ance shall specify that coverage thereunder will remain 
in effect continuously until terminated as herein pro- 
vided, except (1) when filed expressly to fill prior gaps or 
lapses in coverage or to cover grants of emergency tem- 
porary authority of unusually short duration and the 
filing clearly so indicates, or (2) in special or unusual 
circumstances, when special permission is obtained for 
filing certificates of insurance or surety bonds on terms 
meeting other particular needs of the situation. 

(b) Filing and copies. Certificates of insurance, 
surety bonds, and notices of cancellation must be filed 
with the FMCSA in triplicate. 

Editor’s Note: Effective October 23, 2015, §387.313(b) 
is revised to read: 

(b) Filing and copies. Certificates of insurance, 
surety bonds, and notices of cancellation must be filed 
with the FMCSA at http:/ /www.fmcsa.dot.gov. 

(c) Name of insured. Certificates of insurance and 
surety bonds shall be issued in the full and correct name 
of the individual, partnership, corporation or other per- 
son to whom the certificate, permit, or license is, or is to 
be, issued. In the case of a partnership all partners shall 
be named. 

(d) Cancellation notice. Except as provided in para- 
graph (e) of this section, surety bonds, certificates of 
insurance and other securities or agreements shall not 
be cancelled or withdrawn until 30 days after written 
notice has been submitted to the FMCSA at its offices in 
Washington, DC, on the prescribed form (Form BMC-35, 
Notice of Cancellation Motor Carrier Policies of Insur- 
ance under 49 U.S.C. 13906, and BMC-36, Notice of 

Cancellation Motor Carrier and Broker Surety Bonds, 
as appropriate) by the insurance company, surety or 
sureties, motor carrier, broker or other party thereto, as 

the case may be, which period of thirty (30) days shall 

commence to run from the date such notice on the 

prescribed form is actually received by the FMCSA. 

Editor’s Note: Effective October 23, 2015, §387.313(d) 

is revised to read: 
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§387.315 

(d) Cancellation notice. Except as provided in para- 

graph (e) of this section, surety bonds, certificates of 

insurance, and other securities or agreements shall not 
be cancelled or withdrawn until 30 days after written 
notice has been submitted to http: / /www.fmcsa.dot.gov 
on the prescribed form (Form BMC-35, Notice of Can- 
cellation Motor Carrier Policies of Insurance under 49 
U.S.C. 13906, and BMC-36, Notice of Cancellation Mo- 
tor Carrier and Broker Surety Bonds, as appropriate) by 
the insurance company, surety or sureties, motor car- 

rier, broker or other party thereto, as the case may be, 
which period of thirty (30) days shall commence to run 
from the date such notice on the prescribed form is filed 
with FMCSA at http: / /www.fmcsa.dot.gov. 

(e) Termination by replacement. Certificates of 
insurance or surety bonds which have been accepted by 
the FMCSA under these rules may be replaced by other 
certificates of insurance, surety bonds or other security, 

and the liability of the retiring insurer or surety under 
such certificates of insurance or surety bonds shall be 
considered as having terminated as of the effective date 
of the replacement certificate of insurance, surety bond 
or other security, provided the said replacement certifi- 
cate, bond or other security is acceptable to the FMCSA 
under the rules and regulations in this part. 

(f) Termination of Forms BMC-32 and BMC-34 
for motor carriers transporting property other 
than household goods. Form BMC-32 endorsements 
and Form BMC-34 certificates of insurance issued to 
motor carriers transporting property other than house- 
hold goods that have been accepted by the FMCSA 
under these rules will expire on March 21, 2011. 

[62 FR 49941, Sept. 24, 1997; 75 FR 35328, June 22, 2010; 78 FR 
52651, Aug. 23, 2013] 

§387.315 Insurance and surety companies. 

A certificate of insurance or surety bond will not be 
accepted by the FMCSA unless issued by an insurance 
or surety company that is authorized (licensed or ad- 
mitted) to issue bonds or underlying insurance policies: 

(a) In each State in which the motor carrier is autho- 
rized by the FMCSA to operate, or 

(b) In the State in which the motor carrier has its 
principal place of business or domicile, and will desig- 
nate in writing upon request by the FMCSA, a person 
upon whom process, issued by or under the authority of 
a court of competent jurisdiction, may be served in any 
proceeding at law or equity brought in any State in 
which the carrier operates, or 

(c) In any State, and is eligible as an excess or surplus 
lines insurer in any State in which business is written, 
and will make the designation of process agent de- 
scribed in paragraph (b) of this section. 

(d) In the Province or Territory of Canada in which a 
Canadian motor carrier has its principal place of busi- 
ness or domicile, and will designate in writing upon 
request by FMCSA, a person upon whom process, issued 
by or under the authority of a court of competent juris- 
diction, may be served in any proceeding at law or 
equity brought in any State in which the carrier 
operates. 

[75 FR 38430, July 2, 2010: 78 FR 58482, Sept. 24, 2013] 

§387.317 Refusal to accept, or revocation by the 

FMCSA of surety bonds, etc. 

The FMCSA may, at any time, refuse to accept or, may 

revoke its acceptance of any bond, certificate of insur- 

ance, qualifications as a self-insurer, rety or other secu- 

rities or agreements if, in its judgment such security 

does not comply with these sections or for any reason 

fails to provide satisfactory or adequate protection for 

the public. Revocation of acceptance of any certificate of 

insurance, surety bond or other security shall not re- 

lieve the motor carrier from compliance with $387. 

301(d). 

[62 FR 49942, Sept. 24, 1997] 

§387.319 Fiduciaries. 

(a) Definitions. The terms “insured” and “principal” 
as used in a certificate of insurance, surety bond, and 
notice of cancellation, filed by or for a motor carrier, 

include the motor carrier and its fiduciary as the mo- 
ment of succession. The term “fiduciary” means any 
person authorized by law to collect and preserve prop- 
erty of incapacitated, financially disabled, bankrupt, or 
deceased holders of operating rights, and assignees of 
such holders. 

(b) Insurance coverage in behalf of fiduciaries to apply 
concurrently. The coverage furnished under the provi- 
sions of this section on behalf of fiduciaries shall not 
apply subsequent to the effective date of other insur- 
ance, or other security, filed with and approved by the 
FMCSA in behalf of such fiduciaries. After the coverage 
provided in this section shall have been in effect thirty 
(30) days, it may be cancelled or withdrawn within the 
succeeding period of thirty (30) days by the insurer, the 
insured, the surety, or the principal upon ten (10) days’ 
notice in writing to the FMCSA at its office in Washing- 
ton, D.C., which period of ten (10) days shall commence 
to run from the date such notice is actually received by 
the FMCSA. After such coverage has been in effect for a 
total of sixty (60) days, it may be cancelled or withdrawn 
only in accordance with §1043.7. 

§387.321 Operations in foreign commerce. 

No motor carrier may operate in the United States in 
the course of transportation between places in a foreign 
country or between a place in one foreign country and a 
place in another foreign country unless and until there 
shall have been filed with and accepted by the FMCSA 
a certificate of insurance, surety bond, proof of qualifi- 
cations as a self-insurer, or other securities or agree- 
ments in the amount prescribed in §387.303(b), 
conditioned to pay any final judgment recovered against 
such motor carrier for bodily injuries to or the death of 
any person resulting from the negligent operation, 
maintenance, or use of motor vehicles in transportation 

' between places in a foreign country or between a place 
in one foreign country and a place in another foreign 
country, insofar as such transportation takes place in 
the United States, or for loss of or damage to property of 
others. The security for the protection of the public 
required by this section shall be maintained in effect at 
all times and shall be subject to the provisions of §$387. 
309 through 387.319. The requirements of §387.315(a) 
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shall be satisfied if the insurance or surety company, in 
addition to having been approved by the FMCSA, is 
legally authorized to issue policies or surety bonds in at 
least one of the States in the United States, or one of the 
Provinces in Canada, and has filed with the FMCSA the 
name and address of a person upon whom legal process 
may be served in each State in or through which the 
motor carrier operates. Such designation may from time 
to time be changed by like designation similarly filed, 
but shall be maintained during the effectiveness of any 
certificate of insurance or surety bond issued by the 
company, and thereafter with respect to any claims 
arising during the effectiveness of such certificate or 
bond. The term “motor carrier” as used in this section 
shall not include private carriers or carriers operating 
under the partial exemption from regulation in 49 
U.S.C. 13503 and 13506. 

[62 FR 49942, Sept. 24, 1997] 

§387.323 Electronic filing of surety bonds, trust 
fund agreements, certificates of insurance and 
cancellations. 

(a) Insurers may, at their option and in accordance 

with the requirements and procedures set forth in para- 
graphs (a) through (d) of this section, file forms BMC 34, 

§387.323 

BMC 35, BMC 36, BMC 82, BMC 83, BMC 84 BMC 85, 
BMC 91, and BMC 91X electronically, in lieu of using 
the prescribed printed forms. 

(b) Each insurer must obtain authorization to file 
electronically by registering with the FMCSA. An indi- 
vidual account number and password for computer ac- 
cess will be issued to each registered insurer. 

(c) Filings may be transmitted online via the Internet 
at: http://fhwa-li.volpe.dot.gov or via American Stan- 
dard Code Information Interchange (ASCII). All ASCII 
transmission must be in fixed format, i.e., all records 

must have the same number of fields and same length. 
The record layouts for ASCII electronic transactions are 
described in the following table: 

Electronic Insurance Filing Transactions 

275 276 

277 286 

287 287 

Insured country 2 Text (Will default to US) 

10 Text BMC-91, BMC-91X, BMC-34, BMC-35, ETC 
If BMC-91X, P or E = indicator of primary or ex- 

cess policy; 
1 = Full under §387.303(b)(1); 
2 = Full under §387.303(b)(2). 

$ in Thousands 

$ in Thousands (will default to $000 if Primary). ia 

Re Foal li 

Record type 1 Numeric 1 = Filing 
2 = Cancellation 

Insurer number 8 Text FMCSA Assigned Insurer Number (Home Office) apes ola 
With Suffix (Issuing Office), If aoe e.g. 
1234501 

Filing type 1 Numeric 1=BIl&PD B 10 10 

2 = Cargo 

3 = Bond 

4 = Trust Fund 

FMCSA docket num- 8 Text FMCSA Assigned MC or FF Number, e.g., B if 11 18 

ber MC000045. 

138 Insured legal name 120 Text Legal Name B 19 

Insured d/b/a name 60 Text Doing Business As Name If Different From Legal B 139 198 

Name. 

Insured address 35 Text Either street or mailing address B 199 233 

Insured city 30 Text B 234 263 

Insured state 2 Text B 264 265 

Insured zip code 9 Numeric (Do not include dash if using 9 digit code) B 266 274 

B 

B 
F 

Full, primary or excess | 1 Text 
coverage 

5 Numeric 

5 Numeric 

Limit of liability 

Underlying limit of li- 
ability 

Effective date MM/DD/YY Format for both Filing or B 

Cancellation. 

Surety companies may enter bond number. B 

8 Text 

Policy number 25 Text 
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§387.323 

(d) All registered insurers agree to furnish upon re- 

quest to the FMCSA a duplicate original of any policy (or 

policies) and all endorsements, surety bond, trust fund 

agreement, or other filing. 

(78 FR 52651, Aug. 23, 2013] 

§387.323 Electronic filing of surety bonds, trust 
fund agreements, certificates of insurance and 
cancellations. (Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §385.323 is 

revised to read: 
(a) Insurers must electronically file forms BMC 34, 

BMC 35, BMC 36, BMC 82, BMC 83, BMC 84, BMC 85, 
BMC 91, and BMC 91X in accordance with the require- 
ments and procedures set forth in paragraphs (b) 
through (d) of this section. 

(b) Each insurer must obtain authorization to file 
electronically by registering with the FMCSA. An indi- 
vidual account number and password for computer ac- 
cess will be issued to each registered insurer. 

(c) Filings must be transmitted online via the Internet 
at http:/ /www.fmcsa.dot.gov. 

(d) All registered insurers agree to furnish upon re- 
quest to the FMCSA a copy of any policy (or policies) and 
all certificates of insurance, endorsements, surety 

bonds, trust fund agreements, proof of qualification to 
self-insure or other insurance filings. 

[78 FR 52651, Aug. 23, 2013] 

Subpart D—Surety Bonds and 
Policies of Insurance for Freight 

Forwarders 

§387.401 Definitions. 

(a) Freight forwarder means a person holding itself 
out to the general public (other than as an express, 
pipeline, rail. sleeping car, motor, or water carrier) to 
provide transportation of property for compensation in 
interstate commerce, and in the ordinary course of its 
business: 

(1) Performs or provides for assembling, consolidat- 
ing, break-bulk, and distribution of shipments; and 

(2) Assumes responsibility for transportation from 
place of receipt to destination; and 

(3) Uses for any part of the transportation a carrier 
subject to FMCSA jurisdiction. 

(b) Household goods freight forwarder (HHGFF) 
means a freight forwarder of household goods, unaccom- 
panied baggage, or used automobiles. 

(c) Motor vehicle means any vehicle, machine, trac- 
tor, trailer, or semitrailer propelled or drawn by me- 
chanical power and used to transport property, but does 
not include any vehicle, locomotive, or car operated 
exclusively on a rail or rails. The following combinations 
will be regarded as one motor vehicle: 

(1) A tractor that draws a trailer or semitrailer; and 

(2) A truck and trailer bearing a single load. 

§387.403 General requirements. 

(a) Cargo. A household goods freight forwarder may 

not operate until it has filed with FMCSA an appropri- 

ate surety bond, certificate of insurance, qualifications 

as a self-insurer, or other securities or agreements, in 

the amounts prescribed in §387.405, for loss of or dam- 

age to household goods. 

(b) Public liability. A HHGFF may not perform 

transfer, collection, and delivery service until it has filed 

with the FMCSA and appropriate surety bond, certifi- 

cate of insurance, qualifications as a self-insurer, or 

other securities or agreements, in the amounts pre- 

scribed at §387.405, conditioned to pay any final judg- 

ment recovered against such HHGFF for bodily injury 
to or the death of any person, or loss of or damage to 
property (except cargo) of others, or, in the case of 
freight vehicles described at 49 CFR 387.303(b)(2), for 
environmental restoration, resulting from the negligent 
operation, maintenance, or use of motor vehicles oper- 

ated by or under its control in performing such service. 

(c) Surety bond or trust fund. A freight forwarder 
must have a surety bond or trust fund in effect. The 
FMCSA will not issue a freight forwarder license until a 
surety bond or trust fund for the full limit of liability 
prescribed in §387.405 is in effect. The freight forwarder 
license shall remain valid or effective only as long as a 
surety bond or trust fund remains in effect and shall 
ensure the financial responsibility of the freight 
forwarder. The requirements applicable to property bro- 
ker surety bonds and trust funds in §387.307 shall apply 
to the surety bond or trust fund required by this 
paragraph. 

[62 FR 49942, Sept. 24, 1997; 75 FR 35328, June 22, 2010; 78 FR 
52652, Aug. 23, 2013; 78 FR 60233, Oct. 1, 2013] 

§387.403 General requirements. (Effective 
October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §387.403 is 
revised to read: 

(a) Cargo. A household goods freight forwarder may 
not operate until it has filed with FMCSA an appropri- 
ate surety bond, certificate of insurance, qualifications 
as a self-insurer, or other securities or agreements, in 

the amounts prescribed at §387.405, for loss of or dam- 
age to household goods. 

(b) Public liability. A freight forwarder may not 
perform transfer, collection, or delivery service until it 
has filed with the FMCSA an appropriate surety bond, 
certificate of insurance, qualifications as a self-insurer, 
or other securities or agreements, in the amounts pre- 
scribed at §387.405, conditioned to pay any final judg- 
ment recovered against such freight forwarder for 
bodily injury to or the death of any person, or loss of or 
damage to property (except cargo) of others, or, in the 
case of freight vehicles described at §387.303(b)(2), for 
environmental restoration, resulting from the negligent 
operation, maintenance, or use of motor vehicles oper- 
ated by or under its control in performing such service. 
[62 FR 49942, Sept. 24, 1997; 75 FR 35328, June 22. 2010:78FR 52652, Aug. 23, 2013; 78 FR 60233, Oct. 1, 2013]. 

3045 



§387.405 Limits of liability. 
The minimum amounts for cargo and public liability 

security are identical to those prescribed for motor car- 
riers at 49 CFR 387.303. The minimum amount for the 
surety bond or trust fund is identical to that prescribed 
for brokers at 49 CFR 387.307. 

[62 FR 49942, Sept. 24, 1997; 78 FR 60233, Oct. 1, 2013] 

§387.407 Surety bonds and certificates of 
insurance. 

(a) The limits of liability under §387.405 may be 
provided by aggregation under the procedures at 49 
CFR part 387, subpart C. 

(b) Each policy of insurance used in connection with a 
certificate of insurance filed with the FMCSA shall be 
amended by attachment of the appropriate endorse- 
ment prescribed by the FMCSA (or the Department of 
Transportation, where applicable). 

[62 FR 49942, Sept. 24, 1997] 

§$387.409 Insurance and surety companies. 

A certificate of insurance or surety bond will not be 
accepted by the FMCSA unless issued by an insurance 
or surety company that is authorized (licensed or ad- 
mitted) to issue bonds or underlying insurance policies: 

(a) In each State in which the freight forwarder is 
authorized by the FMCSA to perform service, or 

(b) In the State in which the freight forwarder has its 
principal place of business or domicile, and will desig- 
nate in writing upon request by the FMCSA, a person 
upon whom process, issued by or under the authority of 
a court of competent jurisdiction, may be served in any 
proceeding at law or equity brought in any State in 
which the freight forwarder performs service; or 

(c) In any State, and is eligible as an excess or surplus 
lines insurer in any State in which business is written, 

and will make the designation of process agent pre- 
scribed in paragraph (b) of this section. 

(d) In the Province or Territory of Canada in which a 
Canadian freight forwarder has its principal place of 
business or domicile, and will designate in writing upon 
request by FMCSA, a person upon whom process, issued 
by or under the authority of a court of competent juris- 
diction, may be served in any proceeding at law or 
equity brought in any State in which the freight for- 

warder operates. 

[75 FR 38430, July 2, 2010; 78 FR 58482, Sept. 24, 2013] 

§387.411 Qualifications as a self-insurer and 

other securities or agreements. 

(a) Self-insurer. The FMCSA will approve the appli- 

cation of a freight forwarder to qualify as a self-insurer 

if it is able to meet its obligations for bodily-injury, 

property-damage, and cargo liability without adversely 

affecting its business. 

(b) Other securities and agreements. The FMCSA 

will grant applications for approval of other securities 

and agreements if the public will be protected as con- 

templated by 49 U.S.C. 13906(c). 

[62 FR 49942, Sept. 24, 1997] 

§387.417 

§387.413 Forms and procedures. 

(a) Forms. Endorsements for policies of insurance, 
surety bonds, certificates of insurance, applications to 
qualify as a self-insurer or for approval of other securi- 
ties or agreements and notices of cancellation must be in 
the form prescribed at 49 CFR part 387, subpart C. 

(b) Procedure. Certificates of insurance, surety 
bonds and notices of cancellation must be filed with the 
FMCSA in triplicate. 

Editor’s Note: Effective October 23, 2015, §387.413(b) 
is revised to read: 

(b) Procedure. Certificates of insurance, surety 
bonds, and notices of cancellation must be electronically 
filed with the FMCSA. 

(c) Names. Certificates of insurance and surety bonds 
shall be issued in the full name (including any trade 
name) of the individual, partnership (all partners 
named), corporation, or other person holding or to be 
issued the permit. 

(d) Cancellation. Except as provided in paragraph 
(e) of this section, certificates of insurance, surety bonds 
and other securities and agreements shall not be can- 
celled or withdrawn until 30 days after the FMCSA 
receives written notice from the insurance company, 
surety, freight forwarder, or other party, as the case may 
be. 

(e) Termination by replacement. Certificates of 
insurance or surety bonds may be replaced by other 
certificates of insurance, surety bonds or other security, 
and the liability of the retiring insurer or surety shall be 
considered as having terminated as of the replacement’s 
effective date, if acceptable to the FMCSA. 

(f) Termination of Forms BMC-32 and BMC-34 
for freight forwarders of property other than 
household goods. Form BMC-32 endorsements and 
Form BMC-34 certificates of insurance issued to freight 
forwarders of property other than household goods that 
have been accepted by the FMCSA under these rules 
will expire on March 21, 2011. 

[62 FR 49942, Sept. 24, 1997; 75 FR 35329, June 22, 2010; 78 FR 
52652, Aug. 23, 2013] 

§387.415 Acceptance and revocation by the 
FMCSA. 

The FMCSA may at any time refuse to accept or may 
revoke its acceptance of any surety bond, certificate of 
insurance, qualifications as a self-insurer, or other se- 
curity or agreement that does not comply with these 
rules or fails to provide adequate public protection. 

§387.417 Fiduciaries. 

(a) Interpretations. The terms “insured” and “prin- 
cipal” as used in a certificate of insurance, surety bond, 
and notice of cancellation, filed by or for a freight for- 
warder, include the freight forwarder and its fiduciary 
(as defined at 49 CFR 387.319(a)) as of the moment of 
succession. 

(b) Span of security coverage. The coverage fur- 
nished for a fiduciary shall not apply after the effective 
date of other insurance or security, filed with and ac- 

cepted by the FMCSA for such fiduciary. After the cov- 
erage shall have been in effect 30 days, it may be 
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cancelled or withdrawn within the succeeding 30 days 
by the insurer, the insured, the surety, or the principal 
10 days after the FMCSA receives written notice. After 
such coverage has been in effect 60 days, it may be 
cancelled or withdrawn only in accordance with §387. 
413(d). 

[62 FR 49942, Sept. 24, 1997] 

§387.419 Electronic filing of surety bonds, 
certificates of insurance and cancellations. 

Insurers may, at their option and in accordance with 
the requirements and procedures set forth at 49 CFR 
387.323, file certificates of insurance, surety bonds, and 
other securities and agreements electronically. 

[62 FR 49942, Sept. 24, 1997; 78 FR 52652, Aug. 23, 2013] 

§387.419 Electronic filing of surety bonds, 
certificates of insurance and cancellations. 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §387.419 is 
revised to read: 

Insurers must electronically file certificates of insur- 
ance, surety bonds, and other securities and agreements 
and notices of cancellation in accordance with the re- 
quirements and procedures set forth at §387.323. 

[62 FR 49942, Sept. 24, 1997; 78 FR 52652, Aug. 23, 2013] 
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PART 388—COOPERATIVE 
AGREEMENTS WITH STATES 

Sec. 
388.1 Eligibility. 
388.2 Extent of acceptance. 
388.3 Cancellation. 

388.4 Exchange of information. 

388.5 Requests for assistance. 
388.6 Joint investigation, inspection, or examination. 
388.7 Joint administrative activities related to enforcement 

of safety and hazardous materials laws and 
regulations. 

388.8 Supplemental agreements. 

Authority: 49 U.S.C. 113 and 502; 49 CFR 1.87. 

SOURCE: 33 FR 19725, Dec. 25, 1968, unless otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to Part 388 appear at 67 FR 
61824, Oct. 2, 2002 

§388.1 Eligibility. 

Any State may agree with the Federal Motor Carrier 
Safety Administration to enforce the safety laws and 
regulations of said State and the United States concern- 
ing motor carrier transportation by filing with the Ad- 
ministrator at Administrator, Federal Motor Carrier 

Safety Administration, 1200 New Jersey Ave., SE., 
Washington, DC 20590-0001, a written acceptance of 
the terms herein. 

[72 FR 55702, Oct. 1, 2007] 

$388.2 Extent of acceptance. 

The written acceptance may be in letter form, signed 
by competent authority of said State charged with regu- 
lations of motor carrier safety and hazardous materials 
transportation and shall specify the terms herein per- 
taining to the obligations of a State in which said State 
will participate. To the extent that a State agrees to 
participate in the terms herein, officials of the Federal 
Motor Carrier Safety Administration will reciprocate. 

$388.3 Cancellation. 

Cancellation or withdrawal, in whole or in part, from 
any agreement made under this chapter may be effected 
by written notice from either party indicating the effec- 
tive date of said cancellation or withdrawal. 

§388.4 Exchange of information. 

(a) Federal Motor Carrier Safety Administration 

furnishing information to State. Information that 

comes to the attention of an employee of the Federal 

Motor Carrier Safety Administration in the course of his 

official duties of investigation, inspection, or examina- 

tion of the property, equipment, and records of a motor 

carrier or others, pursuant to 49 U.S.C. 504 (c), and that 

is believed to be a violation of any law or regulation of 

the State pertaining to unsafe motor carrier operations 

and practices, shall be communicated to the appropriate 

State authority by an official of the Federal Motor Car- 

rier Safety Administration. 

(b) State furnishing information to Federal Mo- 

tor Carrier Safety Administration. Information that 

comes to the attention of a duly authorized agent of the 

$388.6 

State in the course of his official duties of investigation, 
inspection, or examination of the property, equipment, 
and records of a motor carrier or others, and that is 

believed to be a violation of any provision of the safety 
or hazardous materials laws of the United States con- 
cerning highway transportation or the regulations of 
the Federal Motor Carrier Safety Administration pre- 
scribed thereunder, shall be communicated to the Field 
Administrator. 

$388.5 Requests for assistance. 

(a) State request for Federal Motor Carrier 
Safety Administration assistance. Upon written re- 
quest of the appropriate State authority, the officials of 
the Federal Motor Carrier Safety Administration for 
that State shall, as time, personnel, and funds permit, 
obtain evidence for use by said State in the enforcement 
of its laws and regulations concerning unsafe motor 
carrier operations. Evidence obtained in this manner 
shall be transmitted to the appropriate State authority 
together with the name and address of an agent or 
employee, if any, having knowledge of the facts, who 
shall be made available when necessary to testify as a 
witness in an enforcement proceeding or other action. 

(b) Federal Motor Carrier Safety Administration 
request for State assistance. Upon written request 
from a Regional Director of Motor Carriers, the appro- 
priate State authority, shall, as time, personnel, and 
funds permit, obtain evidence in the State for use by the 
Federal Motor Carrier Safety Administration in its en- 
forcement of the safety and hazardous materials laws 
and regulations of the United States concerning high- 
way transportation. Evidence obtained in this manner 
shall be transmitted to the Field Administrator together 
with the name and address of an agent or employee, if 
any, having knowledge of the facts, who shall be made 
available when necessary to testify as a witness in an 
enforcement proceeding or other action. 

§388.6 Joint investigation, inspection, or exami- 
nation. 

Upon agreement by the Field Administrator and the 
appropriate State authority, there will be conducted a 
joint investigation, inspection, or examination of the 
property, equipment, or records of motor carriers or 
others, for the enforcement of the safety and hazardous 
materials laws and regulations of the United States and 
the State concerning highway transportation. The said 
Division Administrator or State Director and the appro- 
priate State authority shall decide as to the location and 
time, the objectives sought, and the identity of the 
person who will supervise the joint effort and make the 

necessary decisions. Any agent or employee of either 
agency who has personal knowledge of pertinent facts 
shall be made available when necessary to testify as a 
witness in an enforcement proceeding or other action. 
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§388.7 Joint administrative activities related to 
enforcement of safety and hazardous 
materials laws and regulations. 

To facilitate the interchange of information and evi- 
dence, and the conduct of joint investigation and admin- 
istrative action, the Field Administrator and the 
appropriate State authority shall, when warranted, 
schedule joint conferences of staff members of both 
agencies. Information shall be exchanged as to the na- 
ture and extent of the authority and capabilities of the 
respective agencies to enforce the safety and hazardous 
materials laws and regulations of the State or of the 
United States concerning motor carrier transportation. 
The Federal Motor Carrier Safety Administration and 
the State (or appropriate State authority) shall use their 
best efforts to inform each other of changes in their rules 
and regulations and cooperate with and assist each 
other in con ducting training schools for Federal and 
State enforcement officials engaged in such duties. 

§388.8 Supplemental agreements. 

The terms specified in this part may be supplemented 
from time to time by specific agreement between the 
Federal Motor Carrier Safety Administration and the 
appropriate State authority in order to further imple- 
ment the provisions of 49 U.S.C. 502. 
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PART 389—RULEMAKING 
PROCEDURES—FEDERAL MOTOR 
CARRIER SAFETY REGULATIONS 

Subpart A—General 
Sec. 

389.1 Applicability. 
389.3 Definitions. 

389.5 Regulatory docket. 
389.7 Records. 

Subpart B—Procedures for Adoption of Rules 
389.11 General. 

389.13 Initiation of rule making. 
389.15 Contents of notices of proposed rule making. 
389.17 Participation by interested persons. 

389.19 Petitions for extension of time to comment. 
389.21 Contents of written comments. 

389.23 Consideration of comments received. 
389.25 Additional rule making proceedings. 
389.27 Hearings. 

389.29 Adoption of final rules. 

389.31 Petitions for rule making. 

389.33 Processing of petition. 

389.35 Petitions for reconsideration. 

389.37 Proceedings on petitions for reconsideration. 
389.39 Direct final rulemaking procedures 

Authority: 49 U.S.C. 113, 501 ef seqg., subchapters | and III of 
chapter 311, chapter 313, and 31502; 42 U.S.C. 4917; and 49 
CFR 1.87. 

Subpart A—General 

§389.1 Applicability. 

This part prescribes rulemaking procedures that ap- 
ply to the issuance, amendment and revocation of rules 
under an Act. 

§389.3 Definitions. 

Act means statutes granting the Secretary authority 
to regulate motor carrier safety. 
Administrator means the Federal Motor Carrier 

Safety Administrator. 
Rule includes any order or regulation issued under 

the Act. 

§389.5 Regulatory docket. 

(a) Information and data deemed relevant by the 

Administrator relating to rulemaking actions, including 

notices of proposed rulemaking; comments received in 

response to notices; petitions for rulemaking and recon- 

sideration; denials of petitions for rulemaking and re- 

consideration; records of additional rule making 

proceedings under §389.25; and final rules are main- 

tained at headquarters, Federal Motor Carrier Safety 

Administration, 1200 New Jersey Ave., SE., Washing- 

ton, DC 20590-0001. 

(b) Except for material ordered withheld from the 

public under section 552(b) of title 5 of the United States 

Code, any person may examine docketed material in the 

Department of Transportation Docket Management Fa- 

cility in the following ways: 

§389.17 

(1) At headquarters at any time during regular busi- 
ness hours. Copies may be obtained upon payment of a 
fee. 

(2) On the Web site regulations.gov, at any time, by 
using the uniform resources locator (URL) http://www. 
regulations.gov. Copies may be downloaded or printed. 

[72 FR 55702, Oct. 1, 2007] 

§389.7 Records. 

Records of the Administrator relating to rule making 
proceedings are available for inspection as provided in 
§552(b) of Title 5 of the United States Code and Part 7 
of the regulations of the Secretary of Transportation 
(Part 7 of this title; 32 FR 9284 et seq.). 

Subpart B—Procedures for 
Adoption of Rules 

§389.11 General. 

Except as provided in §389.39, Direct final 
rulemaking procedures, unless the Administrator, for 

good cause, finds a rule is impractical, unnecessary, or 
contrary to the public interest, and incorporates such a 
finding and a brief statement for the reason for it in the 
rule, a notice of proposed rulemaking must be issued, 
and interested persons are invited to participate in the 
rulemaking proceedings involving rules under an Act. 

[75 FR 29916, May 28, 2010] 

§389.13 Initiation of rule making. 

The Administrator initiates rule making on his own 
motion. However, in so doing, he may, in his discretion, 
consider the recommendations of his staff or other agen- 
cies of the United States or of other interested persons. 

§389.15 Contents of notices of proposed rule 
making. 

(a) Each notice of proposed rule making is published 
in the Federal Register, unless all persons subject to it 
are named and are personally served with a copy of it. 

(b) Each notice, whether published in the Federal 
Register or personally served, includes: 

(1) A statement of the time, place, and nature of the 
proposed rule making proceeding; 

(2) A reference to the authority under which it is 
issued; 

(3) A description of the subjects and issues involved or 
the substance and terms of the proposed rule; must be 
submitted; and 

(4) A statement of the time within which written 
comments must be submitted; and 

(5) Astatement of how and to what extent interested 
persons may participate in the proceeding. 

§389.17 Participation by interested persons. 

(a) Any interested person may participate in rule 
making proceedings by submitting comments in writing 
containing information, views, or arguments. 

(b) In his discretion, the Administrator may invite any 
interested person to participate in the rule making 
procedures described in §389.25. 



$389.19 

§389.19 Petitions for extension of time to com- 

ment. 

A petition for extension of the time to submit com- 
ments must be received in duplicate not later than three 
(3) days before expiration of the time stated in the 
notice. The filing of the petition does not automatically 
extend the time for petitioner’s comments. Such a peti- 
tion is granted only if the petitioner shows good cause 
for the extension, and if the extension is consistent with 
the public interest. If an extension is granted, it is 
granted to all persons, and it is published in the Federal 

Register. 

§389.21 Contents of written comments. 

All written comments must be in English and submit- 
ted in five (5) legible copies, unless the number of copies 
is specified in the notice. Any interested person must 
submit as part of his written comments all material that 
he considers relevant to any statement of fact made by 
him. Incorporation of material by reference is to be 
avoided. However, if such incorporation is necessary, the 
incorporated material shall be identified with respect to 
document and page. 

§389.23 Consideration of comments received. 

All timely comments are considered before final ac- 
tion is taken on a rule making proposal. Late filed 
comments may be considered as far as practicable. 

§389.25 Additional rulemaking proceedings. 

The Administrator may initiate any further 
rulemaking proceedings that he/she finds necessary or 
desirable. For example, interested persons may be in- 
vited to make oral arguments, to participate in confer- 
ences between the Administrator or his/her 
representative at which minutes of the conference are 
kept, to appear at informal hearings presided over by 
officials designated by the Administrator at which a 
transcript or minutes are kept, or to participate in any 
other proceeding to assure informed administrative ac- 
tion and to protect the public interest. 

[78 FR 58482, Sept. 24, 2013] 

§389.27 Hearings. 

(a) §§556 and 557 of Title 5, United States Code, do 
not apply to hearings held under this part. Unless 
otherwise specified, hearings held under this part are 
informal, nonadversary, fact-finding procedures at 
which there are no formal pleadings or adverse parties. 
Any rule issued in a case in which an informal hearing 
is held is not necessarily based exclusively on the record 
of the hearing. 

(b) The Administrator designates a representative to 
conduct any hearing held under this part. The Chief 
Counsel of the Federal Motor Carrier Safety Adminis- 
tration designates a member of his staff to serve as legal 
officer at the hearing. 

§389.29 Adoption of final rules. 

Final rules are prepared by representatives of the 
office concerned and the Office of the Chief Counsel. The 
rule is then submitted to the Administrator for his 

consideration. If the Administrator adopts the rule, it is 

published in the Federal Register, unless all persons 

subject to it are named and are personally served with 

a copy of it. 

§389.31 Petitions for rule making. 

(a) Any interested person may petition the Adminis- 

trator to establish, amend, or repeal a rule. 

(b) Each petition filed under this section must: 

(1) Be submitted in duplicate to the Administrator, 

Federal Motor Carrier Safety Administration, 1200 

New Jersey Ave., SE., Washington, DC 20590-0001; 

(2) Set forth the text or substance of the rule or 
amendment proposed, or specify the rule that the peti- 
tioner seeks to have repealed, as the case may be; 

(3) Explain the interest of the petitioner in the action 

requested; 
(4) Contain any information and arguments available 

to the petitioner to support the action sought. 

[72 FR 55702, Oct. 1, 2007] 

§389.33 Processing of petition. 

(a) General. Unless the Administrator otherwise 
specifies, no public hearing, argument, or other proceed- 
ing is held directly on a petition before its disposition 
under this section. 

(b) Grants. If the Administrator determines that the 
petition contains adequate justification, he initiates 
rule making action under this Subpart B. 

(c) Denials. If the Administrator determines that the 
petition does not justify rule making, he denies the 
petition. 

(d) Notification. Whenever the Administrator deter- 
mines that a petition should be granted or denied, the 
Office of the Chief Counsel prepares a notice of that 
grant or denial for issuance to the petitioner, and the 
Administrator issues it to the petitioner. 

§389.35 Petitions for reconsideration. 

(a) Any interested person may petition the Adminis- 
trator for reconsideration of any rule issued under this 
part. The petition must be in English and submitted in 
five (5) legible copies to the Administrator, Federal Mo- 
tor Carrier Safety Administration, 1200 New Jersey 
Ave., SE., Washington, DC 20590-0001, and received not 

later than thirty (30) days after publication of the rule 
in the Federal Register. Petitions filed after that time 
will be considered as petitions filed under §389.31. The 
petition must contain a brief statement of the complaint 
and an explanation as to why compliance with the rule 
is not practicable, is unreasonable, or is not in the public 
interest. 

(b) If the petitioner requests the consideration of ad- 
ditional facts, he must state the reason they were not 
presented to the Administrator within the prescribed 
time. 

(c) The Administrator does not consider repetitious 
petitions. 

(d) Unless the Administrator otherwise provides, the 
filing of a petition under this section does not stay the 
effectiveness of the rule. 

[72 FR 55702, Oct. 1, 2007] 
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§389.37 Proceedings on petitions for reconsid- 
eration. 

The Administrator may grant or deny, in whole or in 
part, any petition for reconsideration without further 
proceedings. In the event he determines to reconsider 
any rule, he may issue a final decision on reconsidera- 
tion without further proceedings, or he may provide 
such opportunity to submit comment or information and 
data as he deems appropriate. Whenever the Adminis- 
trator determines that a petition should be granted or 
denied, he prepares a notice of the grant or denial of a 
petition for reconsideration, for issuance to the peti- 
tioner, and issues it to the petitioner. The Administrator 
may consolidate petitions relating to the same rule. 

§389.39 Direct final rulemaking procedures. 

A direct final rule makes regulatory changes and 
states that those changes will take effect on a specified 
date unless FMCSA receives an adverse comment or 
notice of intent to file an adverse comment by the date 
specified in the direct final rule published in the Federal 
Register. 

(a) Types of actions appropriate for direct final 
rulemaking. Rules that the Administrator determines 
to be non-controversial and unlikely to result in adverse 
public comments may be published in the final rule 
section of the Federal Register as direct final rules. 
These include non-controversial rules that: 

(1) Make non-substantive clarifications or corrections 
to existing rules; 

(2) Incorporate by reference the latest or otherwise 
updated versions of technical or industry standards; 

(3) Affect internal FMCSA procedures such as filing 
requirements and rules governing inspection and copy- 
ing of documents; 

(4) Update existing forms; and 
(5) Make minor changes to rules regarding statistics 

and reporting requirements, such as a change in report- 
ing period (for example, from quarterly to annually) or 
eliminating a type of data collection no longer necessary. 

(b) Adverse comment. An adverse comment is a 
comment that FMCSA judges to be critical of the rule, to 
suggest that the rule should not be adopted, or to sug- 
gest that a change should be made to the rule. Under the 
direct final rule process, FMCSA does not consider the 
following types of comments to be adverse: 

(1) Comments recommending another rule change, 

unless the commenter states that the direct final rule 

will be ineffective without the change; 

(2) Comments outside the scope of the rule and com- 

ments suggesting that the rule’s policy or requirements 

should or should not be extended to other Agency pro- 

grams outside the scope of the rule; 

(3) Comments in support of the rule; or 

(4) Comments requesting clarification. 

(c) Confirmation of effective date. FMCSA will 

publish a confirmation rule document in the Federal 

Register, if it has not received an adverse comment or 

notice of intent to file an adverse comment by the date 

specified in the direct final rule. The confirmation rule 

document tells the public the effective date of the rule. 

(d) Withdrawal of a direct final rule. 

$389.39 

(1) If FMCSA receives an adverse comment or a notice 
of intent to file an adverse comment within the comment 
period, it will publish a rule document in the Federal 
Register, before the effective date of the direct final rule, 
advising the public and withdrawing the direct final 
rule. 

(2) If FMCSA withdraws a direct final rule because of 
an adverse comment, the Agency may issue a notice of 
proposed rulemaking if it decides to pursue the 
rulemaking. 

[75 FR 29916, May 28, 2010] 
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PART 390—FEDERAL MOTOR 
CARRIER SAFETY REGULATIONS; 

GENERAL 
Subpart A—General Applicability and Definitions 

Sec. 

390.1 Purpose. 

390.3 General applicability. 
390.5 Definitions. 
390.7 Rules of construction. 

Subpart B—General Requirements and Information 
390.9 State and local laws, effect on. 
390.11 Motor carrier to require observance of driver 

regulations. 
390.13 Aiding or abetting violations. 

390.15 Assistance in investigations and special studies. 
390.16 [Reserved] 

390.17 Additional equipment and accessories. 
390.19 Motor carrier identification report. 
390.21 Marking of CMVs. 
390.23 Relief from regulations. 
390.25 Extension of relief from regulations—emergencies. 
390.27 Locations of motor carrier safety service centers. 
390.29 Location of records or documents. 
390.31 Copies of records or documents. 
390.33 Commercial motor vehicles used for purposes other 

than defined. 

390.35 Certificates, reports, and records: falsification, repro- 
duction, or alteration. 

390.37 Violation and penalty. 
390.39 Exemptions for “covered farm vehicles.” 

Subpart C—Requirements and Information for Intermodal 
Equipment Providers and for Motor Carriers Operating 

Intermodal Equipment 

What responsibilities do intermodal equipment pro- 
viders have under the Federal Motor Carrier Safety 
Regulations (49 CFR parts 350-399)? 
What are the responsibilities of drivers and motor 
carriers operating intermodal equipment? 

What are the procedures to correct the safety re- 
cord of a motor carrier or an intermodal equipment 
provider? 
Are State and local laws and regulations on the in- 
spection, repair, and maintenance of intermodal 
equipment preempted by the Federal Motor Carrier 
Safety Regulations? 

Subpart D—National Registry of Certified Medical 

390.40 

390.42 

390.44 

390.46 

Examiners 

390.101 Scope. 
390.103 Eligibility requirements for medical examiner 

certification. 
390.105 Medical examiner training programs. 
390.107 Medical examiner certification testing. 

390.109 Issuance of the FMCSA medical examiner certifica- 
tion credential. 

390.111 Requirements for continued listing on the National 
Registry of Certified Medical Examiners. 

390.113 Reasons for removal from the National Registry of 
Certified Medical Examiners. 

390.115 Procedure for removal from the National Registry of 
Certified Medical Examiners. 

Subpart E—Unified Registration System 

390.201 | USDOT Registration. 

390.203 PRISM State registration/bienniail updates. 

390.205 Special requirements for registration. 

390.207 Other governing regulations. 

390.209. Pre-authorization safety audit. 

§390.3 

Authority: 49 U.S.C. 504, 508, 31132, 31133, 31136, 31144, 
31151, 31502; sec. 114, Pub. L. 103-311, 108 Stat. 1673, 1677- 
1678; sec. 212, 217, 229, Pub. L. 106-159, 113 Stat. 1748, 1766, 
1767; sec. 229, Pub. L. 106-159 (as transferred by sec. 4114 
and amended by secs. 4130-4132, Pub. L. 109-59, 119 Stat. 
1144, 1726, 1743-1744); sec. 4136, Pub. L. 109-59, 119 Stat. 
114, 1745; sections 32101(d) and 34934, Pub. L. 112-141, 126 
Stat. 405, 778, 830; and 49 CFR 1.87. 

[72 FR 36790, July 5, 2007; 73 FR 76497, Dec. 16, 2008; 73 FR 
76820, Dec. 17, 2008; 75 FR 5002, Feb. 1, 2010; 76 FR 75486, 
Dec. 2, 2011; 77 FR 24127, April 20, 2012; 77 FR 59827, Oct. 1, 
2012; 78 FR 16194, March 14, 2013; 78 FR 52652, Aug. 23, 2013} 

Subpart A—General Applicability 
and Definitions 

$390.1 Purpose. 

This part establishes general applicability, defini- 
tions, general requirements and information as they 
pertain to persons subject to this chapter. 

§390.3 General applicability. 

(a) The rules in Subchapter B of this chapter are 
applicable to all employers, employees, and commercial 
motor vehicles, which transport property or passengers 

in interstate commerce. 

(b) The rules in Part 383, Commercial Driver’s Li- 

cense Standards; Requirements and Penalties, are ap- 
plicable to every person who operates a commercial 
motor vehicle, as defined in §383.5 of this subchapter, in 
interstate or intrastate commerce and to all employers 
of such persons. 

(c) The rules in Part 387, Minimum levels of financial 
responsibility for motor carriers, are applicable to motor 
carriers as provided in §§387.3 or 387.27 of this 

subchapter. 
(d) Additional requirements. Nothing in 

Subchapter B of this chapter shall be construed to 
prohibit an employer from requiring and enforcing more 
stringent requirements relating to safety of operation 
and employee safety and health. 

(e) Knowledge of and compliance with the 
regulations. 

(1) Every employer shall be knowledgeable of and 
comply with all regulations contained in this 
subchapter which are applicable to that motor carrier’s 
operations. 

(2) Every driver and employee shall be instructed 
regarding, and shall comply with, all applicable regula- 
tions contained in this subchapter. 

(3) All motor vehicle equipment and accessories re- 
quired by this subchapter shall be maintained in com- 
pliance with all applicable performance and design 
criteria set forth in this subchapter. 

(f) Exceptions. Unless otherwise specifically pro- 
vided, the rules in this subchapter do not apply to— 

(1) All school bus operations as defined in §390.5, 
except for the provisions of §§391.15(e) and (f), 392.80, 

and 392.82 of this chapter. 
(2) Transportation performed by the Federal govern- 

ment, a State, or any political subdivision of a State, or 
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an agency established under a compact between States 

that has been approved by the Congress of the United 

States; 
(3) The occasional transportation of personal property 

by individuals not for compensation nor in the further- 
ance of a commercial enterprise; 

(4) The transportation of human corpses or sick and 
injured persons; 

(5) The operation of fire trucks and rescue vehicles 
while involved in emergency and related operations; 

(6) The operation of commercial motor vehicles de- 
signed or used to transport between 9 and 15 passengers 
(including the driver), not for direct compensation, pro- 
vided the vehicle does not otherwise meet the definition 
of a commercial motor vehicle, except that motor carri- 
ers and drivers operating such vehicles are required to 
comply with §§390.15, 390.19, 390.21(a) and (b)(2), 391. 
15(e) and (f), 392.80 and 392.82 of this chapter. 

(7) Either a driver of a commercial motor vehicle used 
primarily in the transportation of propane winter heat- 
ing fuel or a driver of a motor vehicle used to respond to 
a pipeline emergency, if such regulations would prevent 
the driver from responding to an emergency condition 
requiring immediate response as defined in §390.5. 

(g) Motor carriers that transport hazardous ma- 
terials in intrastate commerce. The rules in the 
following provisions of sub-chapter B of this chapter 
apply to motor carriers that transport hazardous mate- 
rials in intrastate commerce and to the motor vehicles 
that transport hazardous materials in intrastate com- 
merce: 

(1) Part 385, subparts A and E, for carriers subject to 
the requirements of §385.403 of this chapter. 

(2) Part 386, Rules of practice for motor carrier, bro- 
ker, freight forwarder, and hazardous materials pro- 
ceedings, of this chapter. 

(3) Part 387, Minimum Levels of Financial Responsi- 
bility for Motor Carriers, to the extent provided in 
§387.3 of this chapter. 

(4) Section 390.19, Motor carrier identification report, 
and §390.21, Marking of CMVs, for carriers subject to 
the requirements of §385.403 of this chapter. Intrastate 
motor carriers operating prior to January 1, 2005, are 
excepted from §390.19(a)(1). 

(h) Intermodal equipment providers. On and af- 
ter December 17, 2009, the rules in the following pro- 
visions of subchapter B of this chapter apply to 
intermodal equipment providers: 

(1) Subpart F, Intermodal Equipment Providers, of 
Part 385, Safety Fitness Procedures. 

(2) Part 386, Rules of Practice for Motor Carrier, 

Intermodal Equipment Provider, Broker, Freight For- 
warder, and Hazardous Materials Proceedings. 

(3) Part 390, Federal Motor Carrier Safety Regula- 
tions; General, except §390.15(b) concerning accident 
registers. 

(4) Part 393, Parts and Accessories Necessary for Safe 
Operation. 

(5) Part 396, Inspection, Repair, and Maintenance. 

[53 FR 18052, May 19, 1988, as amended at 54 FR 12202, Mar. 
24, 1989; 58 FR 33776, June 21, 1993; 59 FR 8752, Feb. 23, 
1994; 59 FR 67554, Dec. 29, 1994; 62 FR 1296, Jan. 9, 1997; 63 
FR 33276, June 18, 1998; 64 FR 48516, Sept. 3, 1999: 66 FR 

2766, Jan. 11, 2001; 68 FR 47875, Aug. 12, 2003; 69 FR 39372, 
June 30, 2004: 72 FR 36790, July 5, 2007; 73 FR 76820, Dec. 17, 
2008: 75 FR 5002, Feb. 1, 2010; 75 FR 59135, Sept. 27, 2010; 76 
FR 75487, Dec. 2, 2011; 78 FR 52652, Aug. 23, 2013; 78 FR 
58482, Sept. 24, 2013] 

DOT Interpretations—§390.3 

Question 1: Does the government exception in §390.3(f)(2) 

apply to motor carriers doing business with the government? 

Guidance: No. The exception applies only when the govern- 

ment is the motor carrier. 

Question 2: Are the FMCSRs applicable to drivers and 
CMVs which transport tools, equipment, and supplies across 

State lines in a CMV? 

Guidance: Yes, the FMCSRs are applicable to drivers and 
CMVs in interstate commerce which transport property. The 
property in this situation is the tools, equipment and supplies. 

Question 3: Are the operations of a church which provides 
bus tours to the general public for compensation subject to the 
FMCSRs as a for-hire motor carrier? 

Guidance: Yes, the church is a for-hire motor carrier of 
passengers subject to the FMCSRs. 

Question 4: Are the FMCSRs applicable to the rail move- 
ment of trailers and inter modal container chassis that pre- 
viously or subsequently were moved by highway by a motor 
carrier in interstate commerce? 

Guidance: No. They are only subject when being moved as 
a motor vehicle by highway by a motor carrier. 

Question 5: Are personnel involved in road testing CMVs 
across a State line subject to the FMCSRs? 

Guidance: Yes, any driver (including mechanics, techni- 

cians, driver trainees and other personnel) operating a CMV 
in interstate commerce must be in compliance with the 
FMCSRs. 

Question 6: How does one distinguish between intra- and 
interstate commerce for the purposes of applicability of the 
FMCSRs? " 

Guidance: Interstate commerce is determined by the essen- 
tial character of the movement, manifested by the shipper’s 
fixed and persistent intent at the time of shipment, and is 
ascertained from all of the facts and circumstances surround- 
ing the transportation. When the intent of the transportation 
being performed is interstate in nature, even when the route 
is within the boundaries of a single State, the driver and CMV 
are subject to the FMCSRs. 

Question 7: Are Red Cross vehicles/drivers subject to the 
FMCSRs? 

Guidance: Red Cross vehicles/drivers used to provide emer- 
gency relief under the provisions of §390.23 are not subject to 
the FMCSRs while providing the relief. However, these 
vehicles/drivers would be subject when operating at other 
times, provided they are used in interstate commerce and the 
vehicles meet the definition of a CMV. 

Question 8: May a motor carrier require fingerprinting as 
a pre-employment condition? 

Guidance: The FMCSRs do not require or prohibit finger- 
printing as a condition of employment. §390.3(d) allows em- 
ployers to enforce more stringent requirements. 

Question 9: Are the FMCSRs applicable to drivers/vehicles 
operated by a State or local educational institution which is a 
political subdivision of the State? 

Guidance: §390.3(f)(2) specifically exempts transportation 
performed by a State or a political subdivision including any 
agency of a State or locality from the FMCSRs. The drivers, 
however, may be subject to the CDL requirements and/or 
State laws that are similar to the FMCSRs. 
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Question 10: Are the FMCSRs applicable to drivers/ 
vehicles operated by a transit authority owned and operated 
by a State or a political subdivision of the State? 

Guidance: §390.3(f)(2) specifically exempts transportation 
performed by the Federal Government, a State, or any politi- 
cal subdivision of a State from the FMCSRs. However, this 
exemption does not apply to the CDL requirements in part 
383. Also, if governmental entities engage in interstate char- 
ter transportation of passengers, they must comply with ac- 
cident report retention requirements of part 390. 

Question 11: Is the interstate transportation of students, 
teachers and parents to school events such as athletic contests 
and field trips performed by municipalities subject to the 
FMCSRs? If a fee is charged to defer the municipality’s ex- 
penses, does this affect the applicability of the regulations? 

Guidance: §390.3(f)(2) specifically exempts transportation 
performed by the Federal Government, a State, or any politi- 
cal subdivision of a State from the FMCSRs. Charging a fee to 
defer governmental costs does not affect this exemption. 

However, this exemption does not apply to the CDL require- 
ments in part 383. Also, if governmental entities engage in 
interstate charter transportation of passengers, they must 
comply with accident report retention requirements of part 
390. 

Question 12: What is the applicability of the FMCSRs to 
school bus operations performed by Indian Tribal Govern- 
ments? 

Guidance: Transportation performed by the Federal Gov- 
ernment, States, or political subdivisions of a State is gener- 
ally excepted from the FMCSRs. This general exception 
includes Indian Tribal Governments, which for purposes of 
§390.3(f) are equivalent to a State governmental entity. When 

a driver is employed and a bus is operated by the governmen- 
tal entity, the operation would not be subject to the FMCSRs, 
with the following exceptions: The requirements of part 383 as 
they pertain to commercial driver licensing standards are 
applicable to every driver operating a CMV, and the accident 
report retention requirements of part 390 are applicable when 
the governmental entity is performing interstate charter 
transportation of passengers. 

Question 13: A motor carrier dispatches an empty CMV 
from State A into adjoining State B in order to transport cargo 
or passengers between two points in State B, and then to 
return empty to State A. Does the transportation of cargo or 
passengers within State B constitute interstate commerce? 

Guidance: Yes. The courts and the ICC developed a test that 
clarifies the legal status of intrastate portions of interstate 
trips. The character of the intrastate leg depends on the 
shipper’s fixed and persistent intent when the transportation 

began. The fixed and persistent intent in this case was to 

move property—the vehicle itself—across State lines and be- 

tween two points in State B where it was used to haul cargo 

or passengers. The transportation within State B, therefore, 

constitutes interstate commerce. In some cases the motor 

carrier may be the shipper. 

Question 14: What is the applicability of the FMCSRs to 

motor carriers owning and operating school buses that con- 

tract with a municipality to provide pupil transportation 

services? 

Guidance: For the purposes of the FMCSRs, parts 390-399, 

“school bus operation” means the use of a school bus to trans- 

port school children and/or school personnel from home to 

school and from school to home. A “school bus” is a passenger 

motor vehicle designed to carry more than 10 passengers 1n 

addition to the driver, and used primarily for school bus 

operations (see §390.5). School bus operations and transpor- 

tation performed by government entities are specifically ex- 

empted from the FMCSRs under §390.3(f). 

§390.3 

However, anyone operating school buses under contract 
with a school is a for-hire motor carrier. When a 
nongovernment, for-hire motor carrier transports children to 
school-related functions other than “school bus operation” 
such as sporting events, class trips, etc., and operates across 
State lines, its operation must be conducted in accordance 
with the FMCSRs. This applies to motor carriers that operate 
CMVs as defined under part 390 which includes vehicles 
which have a GVWR of 10,001 pounds or more or are designed 
or used to carry passengers for compensation, except 
6-passenger taxicabs not operating on fixed routes. 

In certain instances, carriers providing school bus trans- 
portation are not subject to the Bus Regulatory Reform Act of 
1982 and the minimum financial responsibility requirements 
(part 387) issued under this Act. Transportation of school 
children and teachers that is organized, sponsored, and paid 
for by the school district is not subject to part 387. Therefore, 
school bus contractors must comply with the FMCSRs for 
interstate trips such as sporting events and class trips but are 
not required by Federal regulations to carry a specific level of 
insurance coverage. 

For those operations provided by school bus contractors 
that are subject to the FMCSRs, the motor carriers must keep 
driver and vehicle records as required by the regulations. This 
would include driver qualifications records (part 391), driver 
records of duty status (part 395), accident report retention 
(part 390), and inspection, repair, and maintenance records 
(part 396) for the drivers and vehicles that are used on the 
trips that are subject to the FMCSRs. These records are not 
required under the FMCSRs for the other vehicles in the 
motor carrier’s fleet that are not subject to the regulations. 

Question 15: May drivers be coerced into employing load- 
ing or unloading assistance (lumpers)? 

Guidance: No. The Motor Carrier Act of 1980 made it illegal 
to coerce someone into unwanted loading or unloading and 
require payment for it (49 U.S.C. 14103, previously 49 U.S.C. 
11109). The FHWA is responsible for the enforcement of regu- 
lations forbidding coercion in the use of lumpers. 

Question 16: a. Are vehicles which, in the course of inter- 
state transportation over the highway, are off the highway, 
loading, unloading or waiting, subject to the FMCSRs during 
these times? 

b. Are vehicles and drivers used wholly within terminals 
and on premises or plant sites subject to the FMCSRs? 

Guidance: 

a. Yes. 

b. No. 

Question 17: What protection is afforded a driver for re- 
fusing to violate the FMCSRs? 

Guidance: Section 405 of the STAA (49 U.S.C, 31105) states, 
in part, that no person shall discharge, discipline, or in any 
manner discriminate against an employee with respect to the 
employee’s compensation, terms, conditions, or privileges of 
employment for refusing to operate a vehicle when such op- 
eration constitutes a violation of any Federal rule, regulation, 
standard, or order applicable to CMV safety. In such a case, a 
driver may submit a signed complaint to the Occupational 
Safety and Health Administration. 

Question 18: Are persons who operate CMVs for the per- 
sonal conveyance of their friends or family members “private 
motor carriers of passengers (nonbusiness)” as defined in 
§390.5? 

Guidance: No. Nonbusiness private motor carriers of pas- 
sengers (PMCPs) do not include individuals providing per- 
sonal conveyance of passengers for recreational purposes. A 
nonbusiness PMCP must be engaged in some group activity. 
For example, organizations that are exempt under the Inter- 
nal Revenue Code (26 U.S.C. 501) and provide transportation 
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for their members would generally be considered nonbusiness 

PMCPs: Religious, charitable, scientific, and educational or- 

ganizations, scouting groups, sports clubs, fraternal societies 

or lodges, etc. 

Question 19: “Unless otherwise specifically provided,” 
§390.3(f)(2) exempts certain government entities and their 
drivers from compliance with 49 CFR Chapter III, Subchapter 
B, ie., parts 350-399. Which parts are covered by this exemp- 
tion and which are “otherwise specifically” excluded? 

Guidance: Government employers and drivers are exempt 
from compliance with parts 325, 385, 387, and 390-399. How- 
ever, they must comply with the drug and alcohol testing 
requirements in part 382 and the CDL requirements in part 
383. Parts 350, 355, 384, 386, 388, and 389 do not directly 
regulate CMV operators, public or private, and the question of 
an exemption therefore does not arise. 

Question 20: Do the FMCSRs apply to Indian Tribal Gov- 
ernments? 

Guidance: Under §390.3(f)(2), transportation performed by 
the Federal Government, States, or political subdivisions of a 
State is generally exempt from the FMCSRs. Indian Tribal 
Governments are considered equivalent to a State govern- 
mental entity for purposes of this exemption. Thus, when a 
driver is employed by and is operating a CMV owned by a 
governmental entity, neither the driver, the vehicle, nor the 
entity is subject to the FMCSRs, with the following excep- 
tions: 

(1) The requirements of part 383 relating to CMV driver 
licensing standards; 

(2) The drug testing requirements in part 382; 

(3) Alcohol testing when an employee is performing, about 
to perform, or just performed safety-sensitive functions. For 
the purposes of alcohol testing, safety-sensitive functions are 
defined in §382.107 as any of those on-duty functions set forth 
in §395.2 On-Duty time, paragraphs (1) through (6), (gener- 
ally, driving and related activities) and; 

(4) The accident report retention requirements of §390.15 
are applicable when the governmental entity is performing 
interstate charter transportation of passengers. 

Question 21: Does the exemption in §390.3(f)(3) for the 
“occasional transportation of personal property by individuals 
not for compensation nor in the furtherance of a commercial 
enterprise” apply to persons who occasionally use CMVs to 
transport cars, boats, horses, etc., to races, tournaments, 
shows or similar events, even if prize money is offered at these 
events? 

Guidance: The exemption would apply to this kind of trans- 
portation, provided: (1) The underlying activities are not un- 
dertaken for profit, i.e., (a) prize money is declared as ordinary 
income for tax purposes, and (b) the cost of the underlying 
activities is not deducted as a business expense for tax pur- 
poses; and, where relevant; (2) corporate sponsorship is not 
involved. Drivers must confer with their State of licensure to 
determine the licensing provisions to which they are subject. 

Question 22: If, after December 18, 1995, a Mexico-based 
driver is found operating beyond the boundaries of the four 
border States allowed by the North American Free Trade 
Agreement (NAFTA), is that driver in violation of the 
FMCSRs? If so, which one? 

Guidance: No. Driving beyond the four border States is not, 
in and of itself, a violation of the FMCSRs. 

Question 23: Is transportation within the boundaries of a 
State between a place in an Indian Reservation and a place 
outside such reservation interstate commerce? 

Guidance: No, such transportation is considered to be in- 
trastate commerce. An Indian reservation is geographically 
located within the area of a State. Enforcement on Indian 
reservations is inherently Federal, unless such authority has 

been granted to the States by Congressional enactment, ac- 

cepted by the States where appropriate, and consented to by 

the Indian tribes. 

Question 24: To what extent does the FHWA have juris- 

diction to regulate the qualifications and hours of service of 

CMV drivers engaged in interstate or foreign commerce if the 

drivers only occasionally operate in interstate or foreign com- 

merce? 

Guidance: The FHWA published an interpretation in the 

Federal Register on July 23, 1981 (46 FR 37902) on this 

subject. The FHWA must show that the driver or motor carrier 

has engaged in interstate or foreign commerce within a rea- 

sonable period of time prior to its assertion of jurisdiction 

under 49 U.S.C. 31136 and 31502. 

The FHWA must show that the driver or motor carrier has 
actually operated in interstate commerce within a reasonable 
period of time prior to its assertion of jurisdiction. Mere 
solicitation of business that would involve operations in in- 
terstate commerce is not sufficient to establish jurisdiction. If 
jurisdiction is claimed over a driver who has not driven in 
interstate commerce, evidence must be presented that the 
carrier has operated in interstate commerce and that the 
driver could reasonably be expected to make one of the carri- 
er’s interstate runs. Satisfactory evidence would include, but 
not be limited to, statements from drivers and carriers and 
any employment agreements. 

Evidence of driving or being available for use in interstate 
commerce makes the driver subject to the FMCSRs for a 
4-month period from the date of the proof. For that period, the 
motor carrier is also required to comply with those portions of 
the FMCSRs that deal with drivers, driving, and records 
related to or generated by drivers, primarily those in 49 CFR 
parts 387, 391, 392, 395 and 396. The FHWA believes that the 

4-month period is reasonable because it avoids both a week- 
by-week determination of jurisdiction, which is excessively 
narrow, and the assertion that a driver who is used or avail- 
able for use once remains subject to the FMCSRs for an 
unlimited time, which is overly in@lusive. 

Editor’s Note: The following memorandum was issued 
February 8, 2000. 

Purpose 

On July 6, 1999, I issued a memorandum to all field offices 
concerning the authority of the Office of Motor Carrier and 
Highway Safety (OMCHS) to regulate the qualifications and 
maximum hours of service of commercial motor vehicle (CMV) 
drivers who operate both in interstate and intrastate 
commerce. Concerns about that memo have been expressed by 
(1) State agencies uncertain about its implications for the 
Motor Carrier Safety Assistance Program (MCSAP) (specifi- 
cally, the tolerance guidelines for States’ intrastate hours-of- 
service regulations); (2) motor carriers trying to determine 
whether Federal or State safety regulations would apply to 
intrastate trips made by drivers who also handled interstate 
runs; and (3) FMCSA field office personnel. 

After considering the issues raised by the July memo, I 
have decided to change the policy of the FMCSA. This memo- 
randum explains when the agency will exercise jurisdiction 
over intrastate operations of motor carriers and drivers that 
sometimes operate interstate. 

Background 

The statutes on which most of the Federal Motor Carrier 
Safety Regulations (FMCSRs) are based apply only to “inter- 
state commerce.” The extent of the jurisdiction conferred by 
that term has been decided by the Federal courts in a long 
series of cases. Most of the motor carrier cases analyzing 
“interstate commerce” involve disputes about overtime pay 
under the Fair Labor Standards Act (FLSA). The FLSA ex- 
empts employers from the requirement to pay over time to any 
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employee “with respect to whom the Secretary of Transporta- 
tion has power to establish qualifications and maximum hours 
of service” under the Motor Carrier Act of 1935 G.e., 49 U.S.C. 
31502). Since the 1935 Act applies only to “inter-state com- 
merce,” the courts have had to determine whether drivers not 
currently operating across State lines may nonetheless be 
subject to the “power” of the Secretary, and thus not entitled 
to overtime pay. 

In 1981 the Federal Highway Administration (FHWA), on 
behalf of its Bureau of Motor Carrier Safety, published a 
notice in the Federal Register (46 FR 37902, July 23, 1981) 
discussing the more important FLSA cases and interpreting 
its “jurisdiction to regulate the qualifications and maximum 
hours of service of commercial motor vehicle drivers engaged 
in interstate or foreign commerce.” The notice summarized 
the conclusions of these cases as follows: 

If in the regular course of employment a driver is, or could 
be, called upon to transport a shipment in interstate com- 
merce the driver would be subject to the FHWA’s jurisdic- 
tion under 49 U.S.C. 304 [i.e., the Motor Carrier Act of 
1935, now codified at 49 U.S.C. 31502]. 49 U.S.C. 304 
provides the authority to regulate the qualifications and 
maximum hours of service of employees and safety of 
operation and equipment of common carriers, contract car- 
riers, private carriers of property, and carriers of migrant 
workers. . . . These cases establish the basic tests for 
determining whether a driver is subject to Federal juris- 
diction under 49 U.S.C. 304. They hold that even a minor 
involvement in interstate commerce as a regular part of an 
employee’s duties will subject that employee to the juris- 
diction of the FHWA. In two of the cases mentioned, “Mor- 
ris v. McComb” [832 U.S. 422, Supreme Court, 1947] and 

“Starrett v. Bruce” [391 F.2d 320 (10 Cir. 1968)], the 

courts found jurisdiction over drivers even though those 
drivers had not driven at all in interstate commerce. The 
findings of jurisdiction were based on the probability of 
those drivers being assigned to interstate runs in the regu- 
lar course of their employment. 

The 1981 notice reached the following conclusion: 

The FHWA view is that in order to establish jurisdiction 
under 49 U.S.C. 304 [now 49 U.S.C. 31502] the carrier 
must be shown to have engaged in interstate commerce 
within are as on able period of time prior to the time at 
which jurisdiction is in question. The carrier’s involvement 
in interstate commerce must be established by some con- 
crete evidence such as an actual trip in interstate com- 
merce or proof, in the case of a “for-hire” carrier, that 
interstate business had been solicited. If jurisdiction is 
claimed over a driver who has not driven in interstate 
commerce, evidence must be presented that the carrier has 

engaged in interstate commerce and that the driver could 

reasonably have been expected to make one of the carrier’s 

interstate runs. Satisfactory evidence would be statements 

from drivers and carriers, and any employment 

agreements. 

Evidence of driving in interstate commerce or being subject 

to being used in interstate commerce should be accepted as 

proof that the driver is subject to 49 U.S.C. 304 for a 

4-month period from the date of the proof. The FHWA 

believes that the 4-month period is reasonable because it 

avoids both the too strict week-by-week approach and the 

situation where a driver could be used or be subject to being 

used once and remain subject to jurisdiction under 49 

U.S.C. 304 for an unlimited time. 
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Although the notice of interpretation was never included in 
the Code of Federal Regulations, the FHWA summarized it in 
the Regulatory Guidance for the FMCSRs published on April 
4,1997 (Q. 24 under Part 390, 63 FR 16370, at 16406). 

Despite the 1981 and 1997 publications, the Office of Motor 
Carriers (OMC) and the OMCHS never applied the so-called 
4-month rule, or at least not universally. My July 6 memo- 
randum was designed to create a new, consistent policy for 
OMC. As mentioned above, however, it has created more 
problems than it resolved. I am therefore issuing this docu- 
ment to establish a new national policy for the FMCSA. 

National Policy 

Safety is the highest priority of the FMCSA. Enforcement of 
the hours of service regulations is a critical part of that 
mandate. Drivers who operate in interstate commerce must 
be in compliance with 49 C.F.R. Part 395 before, during and 
after interstate trips. Although the case law discussed in the 
1981 notice of interpretation clearly supports an assertion of 
jurisdiction over a driver for four months after a single inter- 
state trip, a 4-month rule is not necessary to prevent fatigue. 
The rules in Part 395 control hours of service in periods of 
either 7 consecutive days (if the carrier does not operate every 
day of the week) or 8 consecutive days (if the carrier operates 
every day of the week). Because compliance with Part 395 
during the 7- or 8-day period before and after an interstate 
trip will keep driver fatigue within manageable bounds, the 
FMCSA will replace the 4-month rule with a 14/15-day rule. 

1. Any driver who begins a trip in interstate commerce must 
continue to meet the requirements of 49 CFR 395.3(a) and 
(b) through the end of the next 7 to 8 consecutive days, 
depending on which rule the motor carrier operates under. 

The driver must continue to comply with the requirements 
of 49 CFR Part 395, even if he/she operates exclusively in 
intrastate commerce for the remainder of the 60/70 hour 
period (i.e. 7-8 day schedule) at the end of the interstate 
trip. The driver must also continue to comply with the 10- 
and 15-hour rules as well as the 60-or 70-hour rules for the 
remainder of that day, and the following 7 days (Gf the 
60-hour rule was applicable) or 8 days (if the 70-hour rule 

was applicable).A driver who begins a trip in interstate 
commerce in a CMV must have in his/her possession a copy 
of records of duty status for the previous 7 consecutive days, 
as required by 49 CFR 395.8(k)(2) unless they meet 49 CFR 
395.1(e), even if the driver operated only in intrastate com- 
merce during that 7-day period. During the 7-day period 
prior to the interstate trip the driver may follow the state 
regulations applicable to intrastate commerce with regard 
to the states’ CMV driving and on-duty requirements. 

2. FMCSA investigators should cite drivers for violations of 
the 10- or 15-hour rules or the 60- or 70-hour rules that are 
committed while on the interstate trip or during the 7 or 8 
days after completing the interstate trip (depending on 

which rule the motor carrier operates under).The driver 
remains subject to Part 395 for 7 or 8 days after a trip in 
interstate commerce even if he/she drives only in intrastate 
commerce for that period. Violations of the policies stated 
here which are discovered during compliance reviews 
should be treated like any other violations of the FMCSRs 
in determining the motor carrier’s safety rating and en- 
forcement action may be taken. 

3. The MCSAP Tolerance Guidelines in Appendix C to 49 
C.E.R. Part 350 are unchanged. This policy statement sim- 
ply clarifies the difference between Paragraphs 2 and 3 of 
the Guidelines, i.e., between the type of trips subject to 
Federal jurisdiction, as opposed to those subject only to 
State jurisdiction. 
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The FMCSA does not disagree with the legal conclusions 

the FHWA reached in the 1981 notice of interpretation. How- 

ever, in the interest of simplicity and work ability, I have 

decided to replace the so-called 4-month rule with a 14/15-day 

rule. 

*Question 25: Do the Federal Motor Carrier Safety Regu- 
lations apply to transportation performed by the federal gov- 
ernment of a foreign country, or by a state, provincial, or 
territorial government of a foreign country? 

Guidance: Yes. Although §390.3(£)(2) includes an exception 
for transportation performed by the Federal government, a 
State, or any political subdivision of a State, the exceptions 
are only applicable to government entities in the United 
States. 

*Question 26: Is the operation of fire trucks and rescue 
vehicles in interstate commerce by a private firefighting com- 
pany subject to the FMCSRs when the company provides its 
services under contract to Federal or State agencies? 

Guidance: Generally, 49 CFR parts 390-399 (FMCSRs) are 
not applicable to the operation of fire trucks and rescue ve- 
hicles by private contract fire companies while such vehicles 
are being used in emergency and related operations, 1.e., while 
their personnel are engaged in firefighting or participating in 
rescue operations, and when their vehicles are returning from 
the emergency or rescue scene [see 49 CFR 390.3(f)(5)]. In 
such cases, private contract fire companies’ drivers and ve- 
hicles are not subject to most of the safety regulations. 

In addition to 49 CFR 390.3(f)(5), private contract 
firefighting companies are also exempted by 49 CFR 390.23 
when providing direct assistance during national, regional or 
local emergencies. The term “emergency,” as used in §390.23, 
means an occurrence, natural or manmade, that interrupts 
the delivery of services (such as electricity, medical care, 
sewer, water, telecommunications, and telecommunications 

transmissions) or supplies (such as food and fuel), or that 
otherwise immediately threatens human life or public 
welfare. The occurrence must result in a declaration of an 
emergency by the President of the United States, the Gover- 
nor of a State, or their authorized representatives having 
authority to declare emergencies; such as the FMCSA Field 
Administrator for the geographical area in which the occur- 
rence happens; or by other Federal, State or local government 
officials having authority to declare emergencies. Direct as- 
sistance means transportation or other relief services pro- 
vided by a motor carrier (including a private contract fire 
company) or its driver(s) incident to the immediate restora- 
tion of essential services or essential supplies. Direct assis- 
tance does not include transportation related to long-term 
rehabilitation of damaged physical infrastructure or routine 
commercial deliveries after the initial threat to human life 
and property has passed. 

With regard to non-emergency and rescue activities, such 
as training exercises, emergency preparedness drills, or pre- 
positioning of personnel and equipment prior to an actual 
emergency, private contract fire companies must comply with 
the FMCSR while operating commercial motor vehicles in 
interstate commerce. 

*Question 27: Section 390.3(f)(5) provides an exemption 
from the FMCSRs for the operation of fire trucks and rescue 
vehicles while such vehicles are being used in emergency and 
related operations. What is meant by the phrase “emergency 
and related operations”? 

Guidance: The term “emergency,” as used in §390.3(f)(5), 
includes any occurrence, natural or manmade, that immedi- 
ately threatens human life or public welfare, and requires the 
work of firefighters or rescue personnel to respond to the 
threat. Such occurrences include, but are not limited to, fires, 
floods, motor vehicle crashes, and medical emergencies. An 

emergency, however, need not have been formally declared by 

a governmental authority in order to utilize this exemption. 

The term “related operations” includes driving fire trucks 

or rescue vehicles to the scene of an emergency, and driving 

such vehicles while returning from the emergency or rescue 

scene. “Related operations” does not include the pre- 

positioning of fire trucks or rescue vehicles in anticipation of 

emergencies, or the use of such vehicles in training or emer- 

gency preparedness exercises. 

*Question 28: Is the operation of motor vehicles designed 

or used to transport between 9 and 15 passengers (including 

the driver), in interstate commerce, by private firefighting 

companies transporting their employees subject to the 

FMCSRs? 

Guidance: No. Although the 9- to 15-passenger vehicles are 
being operated in interstate commerce, firefighting companies 
transporting their own employees would be considered pri- 
vate motor carriers of passengers with regard to the operation 
of these vehicles because the passengers are not being trans- 
ported for compensation. Vehicles designed or used to trans- 
port 9- to 15-passengers, in interstate commerce, but not for 
compensation, are excluded from the definition of “commercial 
motor vehicle” found at 49 CFR 390.5. Therefore, the FMCSRs 
are not applicable to the operation of such vehicles, even if the 
firefighting company operates other vehicles that are subject 
to the safety regulations. 

*Question 29: Section 390.3(f)(5) provides an exemption 
from the FMCSRs for the operation of fire trucks and rescue 
vehicles while such vehicles are being used in emergency and 
related operations. Section 390.23 provides an exception to 
most of the FMCSRs for motor carriers providing direct as- 
sistance during an emergency. What are the differences be- 
tween these provisions when they are applied to contract 
wildfire suppression services? 

Guidance: Section 390.3(f)(5) provides an exception to all of 
the requirements in Subchapter B of Chapter III, Title 49 of 
the Code of Federal Regulations (49 CFR Parts 350 through 
399) for certain operations of fire trucks and rescue vehicles. 
By contrast the exception provided by §390.23 is limited to all 
of the requirements in 49 CFR Parts 390 through 399 and may 
be used by any motor carrier, including contract wildfire 
suppression services, providing direct assistance during an 
emergency, as defined in 49 CFR 390.5. 

The exception provided by §390.3(f(5) may be used by 
operators of fire trucks and rescue vehicles while such ve- 
hicles are used in emergency and related operations, regard- 
less of whether there is an emergency declaration. The 
exception provided in §390.23 always requires a declaration of 
an emergency by the President of the United States, the 
Governor of a State, or their authorized representatives hav- 
ing authority to declare emergencies, such as the FMCSA 

Field Administrator for the geographical area in which the 
occurrence happens; or by other Federal, State, or local gov- 
ernment officials having authority to declare emergencies. 

*Question 30: Section 390.3(f)(5) provides an exemption 
from the FMCSRs for the operation of fire trucks and rescue 
vehicles while such vehicles are being used in emergency and 
related operations. Is this exemption applicable to all fire 
trucks and rescue vehicles, or is it limited to such vehicles 
when they are used for emergency and related operations 
associated with occurrences in or around residential or com- 
mercial buildings or structures? 

Guidance: Section 390.3(f)(5) is applicable to all fire trucks 
and rescue vehicles while such vehicles are being used in 
emergency and related operations, regardless of whether the 
emergency or related operation involves occurrences in or 
around residential or commercial buildings or structures. For 
example, §390.3(f)(5) is applicable to fire trucks and rescue 
vehicles used by wildfire suppression services when these 
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vehicles are used in emergency and related operations, re- 
gardless of whether there are buildings or structures in the 
immediate vicinity of the fire suppression activities. 

*Question 31: Section 390.3(f)(5) provides an exemption 
from the FMCSRs for the operation of fire trucks and rescue 
vehicles while such vehicles are being used in emergency and 
related operations. What is meant by the phrase “fire trucks 
and rescue vehicles? 

Guidance: For the purposes of §390.3(f)(5), the term “fire 
trucks and rescue vehicles” should be considered to include a 
wide range of fire and rescue apparatus used by fire fighters, 
such as, but not limited to, pumper trucks (which may or may 
not be equipped with water tanks) and rescue trucks (used to 
transport a crew and various emergency equipment; they may 
or may not be equipped with water pumping equipment) used 
primarily or exclusively for fire and rescue operations. 

The term “fire trucks and rescue vehicles” should not be 
considered to include certain wildfire suppression services 
support vehicles such as: trucks operated by caterers or other 
food vendors; cargo tank vehicles and trailers operated by 
water supply companies; cargo tank vehicles and trailers used 
to transport fuel for helicopters and auxiliary equipment such 
as generators; vehicles used to transport tents (or other tem- 

porary shelters), portable showers, or portable/mobile 
restrooms; or, buses designed or used to transport 16 or more 

- passengers, including the driver. Although cargo tank vehicles 
and trailers operated by water supply companies should not 
be considered fire trucks or rescue vehicles, wildfire suppres- 
sion efforts that require significant use of water supply com- 
panies are likely to result in the declaration of an emergency, 
as defined in 49 CFR 390.5. If an emergency is declared, all 
motor carriers, including water supply companies, providing 
direct assistance (as defined in 49 CFR 390.5) in responding to 
the emergency would be covered by §390.23, an exception to 
all of the requirements of 49 CFR Parts 390 through 399. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§390.3 General applicability. (Effective October 
23, 2015) 

Editor’s Note: Effective October 23, 2015, §390.3 is 

revised to read: 
(a) The rules in subchapter B of this chapter are 

applicable to all employers, employees, and commercial 
motor vehicles that transport property or passengers in 

interstate commerce. 
(b) The rules in part 383 of this chapter, Commercial 

Driver’s License Standards; Requirements and Penal- 

ties, are applicable to every person who operates a 

commercial motor vehicle, as defined in §383.5 of this 

subchapter, in interstate or intrastate commerce and to 

all employers of such persons. 

(c) The rules in part 387 of this chapter, Minimum 

Levels of Financial Responsibility for Motor Carriers, 

are applicable to motor carriers as provided in §387.3 or 

§387.27 of this chapter. ; 

(d) Additional requirements. Nothing in 

subchapter B of this chapter shall be construed to pro- 

hibit an employer from requiring and enforcing more 

stringent requirements relating to safety of operation 

and employee safety and health. 

(e) Knowledge of and compliance with the 

§390.3 

regulations. (1) Every employer shall be knowledge- 
able of and comply with all regulations contained in this 
subchapter that are applicable to that motor carrier’s 
operations. 

(2) Every driver and employee involved in motor car- 
rier operations shall be instructed regarding, and shall 
comply with, all applicable regulations contained in this 
subchapter. 

(3) All motor vehicle equipment and accessories re- 
quired by this chapter shall be maintained in compli- 
ance with all applicable performance and design criteria 
set forth in this subchapter. 

(f) Exceptions. Unless otherwise specifically pro- 
vided, the rules in this subchapter do not apply to— 

(1) All school bus operations as defined in §390.5 
except for the provisions of §§391.15(e) and (f), 392.80, 

and 392.82 of this chapter; 
(2) Transportation performed by the Federal govern- 

ment, a State, or any political subdivision of a State, or 
an agency established under a compact between States 
that has been approved by the Congress of the United 
States; 

(3) The occasional transportation of personal property 
by individuals not for compensation and not in the 
furtherance of a commercial enterprise; 

(4) The transportation of human corpses or sick and 
injured persons; 

(5) The operation of fire trucks and rescue vehicles 
while involved in emergency and related operations; 

(6) The operation of commercial motor vehicles de- 
signed or used to transport between 9 and 15 passengers 
(including the driver), not for direct compensation, pro- 
vided the vehicle does not otherwise meet the definition 
of a commercial motor vehicle, except for the provisions 

of §§391.15(e) and (f), 392.80, and 392.82, and except 

that motor carriers operating such vehicles are required 
to comply with §§390.15, 390.21(a) and (b)(2), 390.201 
and 390.205. 

(7) Either a driver of a commercial motor vehicle used 
primarily in the transportation of propane winter heat- 
ing fuel or a driver of a motor vehicle used to respond to 
a pipeline emergency, if such regulations would prevent 
the driver from responding to an emergency condition 
requiring immediate response as defined in §390.5. 

(g) Motor carriers that transport hazardous ma- 
terials in intrastate commerce. The rules in the 
following provisions of this subchapter apply to motor 
carriers that transport hazardous materials in intra- 
state commerce and to the motor vehicles that transport 
hazardous materials in intrastate commerce: 

(1) Part 385, subparts A and FE, for carriers subject to 
the requirements of §385.403 of this subchapter. 

(2) Part 386, Rules of Practice for Motor Carrier, 
Intermodal Equipment Provider, Broker, Freight For- 
warder, and Hazardous Materials Proceedings, of this 

subchapter. 
(3) Part 387, Minimum Levels of Financial Responsi- 

bility for Motor Carriers, to the extent provided in 

§387.3 of this subchapter. 
(4) Subpart E of this part, Unified Registration Sys- 

tem, and §390.21, Marking of CMVs, for carriers subject 

to the requirements of §385.403 of this subchapter. 

= 409 = 

068 LYWd 



§390.5 

Intrastate motor carriers operating prior to January 1, 

2005, are excepted from §390.201. 

(h) Intermodal equipment providers. The rules in 
the following provisions of this subchapter apply to 
intermodal equipment providers: 

(1) Subpart F, Intermodal Equipment Providers, of 
Part 385, Safety Fitness Procedures. 

(2) Part 386, Rules of Practice for Motor Carrier, 
Intermodal Equipment Provider, Broker, Freight For- 
warder, and Hazardous Materials Proceedings. 

(3) Part 390, Federal Motor Carrier Safety Regula- 
tions; General, except §390.15(b) concerning accident 
registers. 

(4) Part 393, Parts and Accessories Necessary for Safe 

Operation. 
(5) Part 396, Inspection, Repair, and Maintenance. 
(i) Brokers. The rules in the following provisions of 

this subchapter apply to brokers that are required to 
register with the Agency pursuant to 49 U.S.C. chapter 

139. 
(1) Part 371, Brokers of Property. 
(2) Part 386, Rules of Practice for Motor Carrier, 

Intermodal Equipment Provider, Broker, Freight For- 
warder, and Hazardous Materials Proceedings. 

(3) Part 387, Minimum Levels of Financial Responsi- 
bility for Motor Carriers, to the extent provided in 
subpart C of that part. 

(4) Subpart E of this part, Unified Registration 
System. 

(j) Freight forwarders. The rules in the following 
provisions of this subchapter apply to freight forwarders 
that are required to register with the Agency pursuant 
to 49 U.S.C. chapter 139. 

(1) Part 386, Rules of Practice for Motor Carrier, 
Intermodal Equipment Provider, Broker, Freight For- 
warder, and Hazardous Materials Proceedings. 

(2) Part 387, Minimum Levels of Financial Responsi- 

bility for Motor Carriers, to the extent provided in 
subpart D of that part. 

(3) Subpart E of this part, Unified Registration 
System. 

(k) Cargo tank facilities. The rules in subpart E of 
this part, Unified Registration System, apply to each 
cargo tank and cargo tank motor vehicle manufacturer, 
assembler, repairer, inspector, tester, and design certi- 
fying engineer that is subject to registration require- 
ments under 49 CFR 107.502 and 49 U.S.C. 5108. 

[53 FR 18052, May 19, 1988, as amended at 54 FR 12202, Mar. 
24, 1989; 58 FR 33776, June 21, 1993; 59 FR 8752, Feb. 23, 
1994; 59 FR 67554, Dec. 29, 1994; 62 FR 1296, Jan. 9, 1997; 63 
FR 33276, June 18, 1998; 64 FR 48516, Sept. 3, 1999; 66 FR 
2766, Jan. 11, 2001; 68 FR 47875, Aug. 12, 2003; 69 FR 39372, 
June 30, 2004; 72 FR 36790, July 5, 2007; 73 FR 76820, Dec. 17, 
2008; 75 FR 5002, Feb. 1, 2010; 75 FR 59135, Sept. 27, 2010; 76 
FR 75487, Dec. 2, 2011; 78 FR 52652, Aug. 23, 2013; 78 FR 
58482, Sept. 24, 2013; 78 FR 63100, Oct. 23, 2013] 

§390.5 Definitions. 

Unless specifically defined elsewhere, 
subchapter: 
Accident means— 

in this 

(1) Except as provided in paragraph (2) of this defi- 

nition, an occurrence involving a commercial motor ve- 

hicle operating on a highway in interstate or intrastate 

commerce which results in: 

(i) A fatality; 
(ii) Bodily injury to a person who, as a result of the 

injury, immediately receives medical treatment away 

from the scene of the accident; or 

(iii) One or more motor vehicles incurring disabling 

damage as a result of the accident, requiring the motor 

vehicle(s) to be transported away from the scene by a 

tow truck or other motor vehicle. 
(2) The term accident does not include: 
(i) An occurrence involving only boarding and alight- 

ing from a stationary motor vehicle; or 
(ii) An occurrence involving only the loading or un- 

loading of cargo. 
Alcohol concentration (AC) means the concentra- 

tion of alcohol in a person’s blood or breath. When 
expressed as a percentage it means grams of alcohol per 
100 milliliters of blood or grams of alcohol per 210 liters 
of breath. 
Bus means any motor vehicle designed, constructed, 

and/or used for the transportation of passengers, includ- 
ing taxicabs. 
Business district means the territory contiguous to 

and including a highway when within any 600 feet along 
such highway there are buildings in use for business or 
industrial purposes, including but not limited to hotels, 
banks, or office buildings which occupy at least 300 feet 
of frontage on one side or 300 feet collectively on both 
sides of the highway. 
Charter transportation of passengers means 

transportation, using a bus, of a group of persons who 
pursuant to a common purpose, under a single contract, 
at a fixed charge for the motor vehicle, have acquired 
the exclusive use of the motor vehicle to travel together 
under an itinerary either specified in advance or modi- 
fied after having left the place of origin. 
Commercial motor vehicle means any self- 

propelled or towed motor vehicle used on a highway in 
interstate commerce to transport passengers or prop- 

erty when the vehicle— 

(1) Has a gross vehicle weight rating or gross combi- 
nation weight rating, or gross vehicle weight or gross 
combination weight, of 4,536 kg (10,001 pounds) or 
more, whichever is greater; or 

(2) Is designed or used to transport more than 8 
passengers (including the driver) for compensation; or 

(3) Is designed or used to transport more than 15 
passengers, including the driver, and is not used to 
transport passengers for compensation; or 

(4) Is used in transporting material found by the 
Secretary of Transportation to be hazardous under 49 
U.S.C. 5103 and transported in a quantity requiring 
placarding under regulations prescribed by the Secre- 
tary under 49 CFR, subtitle B, chapter I, subchapter C. 
Conviction means an unvacated adjudication of 

guilt, or a determination that a person has violated or 
failed to comply with the law in a court of original 
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jurisdiction or by an authorized administrative tribu- 
nal, an unvacated forfeiture of bail or collateral depos- 
ited to secure the person’s appearance in court, a plea of 
guilty or nolo contendere accepted by the court, the 
payment of a fine or court cost, or violation of a condition 
of release without bail, regardless of whether or not the 
penalty is rebated, suspended, or probated. 
Covered farm vehicle— 

(1) Means a straight truck or articulated vehicle— 
(i) Registered in a State with a license plate or other 

designation issued by the State of registration that 
allows law enforcement officials to identify it as a farm 
vehicle; 

(ii) Operated by the owner or operator of a farm or 
ranch, or an employee or family member of a an owner 
or operator of a farm or ranch; 

(iii) Used to transport agricultural commodities, live- 
stock, machinery or supplies to or from a farm or ranch; 
and 

(iv) Not used in for-hire motor carrier operations; 
however, for-hire motor carrier operations do not in- 
clude the operation of a vehicle meeting the require- 
ments of paragraphs (1)(i) through (iii) of this definition 
by a tenant pursuant to a crop share farm lease agree- 
ment to transport the landlord’s portion of the crops 
under that agreement. 

(2) Meeting the requirements of paragraphs (1)(i) 
through (iv) of this definition: 

(i) With a gross vehicle weight or gross vehicle weight 
rating, whichever is greater, of 26,001 pounds or less 
may utilize the exemptions in §390.39 anywhere in the 
United States; or 

(ii) With a gross vehicle weight or gross vehicle weight 
rating, whichever is greater, of more than 26,001 

pounds may utilize the exemptions in §390.39 anywhere 
in the State of registration or across State lines within 
150 air miles of the farm or ranch with respect to which 
the vehicle is being operated. 

Direct Assistance means transportation and other 

relief services provided by a motor carrier or its driver(s) 
incident to the immediate restoration of essential ser- 
vices (such as, electricity, medical care, sewer, water, 
telecommunications, and telecommunication transmis- 

sions) or essential supplies (such as, food and fuel). It 
does not include transportation related to long-term 
rehabilitation of damaged physical infrastructure or 

routine commercial deliveries after the initial threat to 

life and property has passed. 

Direct compensation means payment made to the 

motor carrier by the passengers or a person acting on 

behalf of the passengers for the transportation services 

provided, and not included in a total package charge or 

other assessment for highway transportation services. 

Disabling damage means damage which precludes 

departure of a motor vehicle from the scene of the 

accident in its usual manner in daylight after simple 

repairs. 

(1) Inclusions. Damage to motor vehicles that could 

have been driven, but would have been further damaged 

if so driven. 
(2) Exclusions. 
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(1) Damage which can be remedied temporarily at the 
scene of the accident without special tools or parts. 

(ii) Tire disablement without other damage even if no 
spare tire is available. 

(iii) Headlamp or taillight damage. 
(iv) Damage to turn signals, horn, or windshield wip- 

ers which makes them inoperative. 

Driveaway-towaway operation means an opera- 
tion in which an empty or unladen motor vehicle with 
one or more sets of wheels on the surface of the roadway 
is being transported: 

(1) Between vehicle manufacturer’s facilities; 

(2) Between a vehicle manufacturer and a dealership 
or purchaser; 

(3) Between a dealership, or other entity selling or 
leasing the vehicle, and a purchaser or lessee; 

(4) To a motor carrier’s terminal or repair facility for 
the repair of disabling damage (as defined in §390.5) 
following a crash; or 

(5) To a motor carrier’s terminal or repair facility for 
repairs associated with the failure of a vehicle compo- 
nent or system; or 

(6) By means of a saddle-mount or tow-bar. 
Driver means any person who operates any commer- 

cial motor vehicle. 
Driving a commercial motor vehicle while un- 

der the influence of alcohol means committing any 
one or more of the following acts in a CMV: Driving a 
CMV while the person’s alcohol concentration is 0.04 or 
more; driving under the influence of alcohol, as pre- 
scribed by State law; or refusal to undergo such testing 
as is required by any State or jurisdiction in the enforce- 
ment of Table 1 to $383.51 or §392.5(a)(2) of this 
subchapter. 
Electronic device includes, but is not limited to, a 

cellular telephone; personal digital assistant; pager; 
computer; or any other device used to input, write, send, 
receive, or read text. 

Emergency means any hurricane, tornado, storm 
(e.g. thunderstorm, snowstorm, icestorm, blizzard, 
sandstorm, etc.), high water, wind-driven water, tidal 
wave, tsunami, earthquake, volcanic eruption, mud 

slide, drought, forest fire, explosion, blackout or other 
occurrence, natural or man-made, which interrupts the 

delivery of essential services (such as, electricity, medi- 
cal care, sewer, water, telecommunications, and tele- 

communication transmissions) or essential supplies 
(such as, food and fuel) or otherwise immediately 
threatens human life or public welfare, provided such 
hurricane, tornado or other event results in: 

(1) A declaration of an emergency by the President of 
the United States, the Governor of a State, or their 

authorized representatives having authority to declare 
emergencies; by the FMCSA Field Administrator for the 
geographical area in which the occurrence happens; or 
by other Federal, State or local government officials 
having authority to declare emergencies; or 

(2) Arequest by a police officer for tow trucks to move 
wrecked or disabled motor vehicles. 
Emergency condition requiring immediate re- 

sponse means any condition that, if left unattended, is 

reasonably likely to result in immediate serious bodily 
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harm, death, or substantial damage to property. In the 

case of transportation of propane winter heating fuel, 

such conditions shall include (but are not limited to) the 

detection of gas odor, the activation of carbon monoxide 

alarms, the detection of carbon monoxide poisoning, and 

any real or suspected damage to a propane gas system 
following a severe storm or flooding. An “emergency 

condition requiring immediate response” does not in- 

clude requests to refill empty gas tanks. In the case of a 
pipeline emergency, such conditions include (but are not 
limited to) indication of an abnormal pressure event, 

leak, release or rupture. 
Emergency relief means an operation in which a 

motor carrier or driver of a commercial motor vehicle is 
providing direct assistance to supplement State and 
local efforts and capabilities to save lives or property or 
to protect public health and safety as a result of an 
emergency as defined in this section. 
Employee means any individual, other than an em- 

ployer, who is employed by an employer and who in the 
course of his or her employment directly affects com- 
mercial motor vehicle safety. Such term includes a 
driver of a commercial motor vehicle (including an in- 
dependent contractor while in the course of operating a 
commercial motor vehicle), a mechanic, and a freight 
handler. Such term does not include an employee of the 
United States, any State, any political subdivision of a 
State, or any agency established under a compact be- 
tween States and approved by the Congress of the 
United States who is acting within the course of such 
employment. 
Employer means any person engaged in a business 

affecting interstate commerce who owns or leases a 
commercial motor vehicle in connection with that busi- 
ness, or assigns employees to operate it, but such term 
does not include the United States, any state, any po- 
litical subdivision of a State, or an agency established 
under a compact between States approved by the Con- 
gress of the United States. 
Exempt intracity zone means the geographic area 

of a municipality or the commercial zone of that munici- 
pality described in Appendix F to Subchapter B of this 
Chapter. The term “exempt intracity zone” does not 
include any municipality or commercial zone in the 
State of Hawaii. For purposes of §391.62, a driver may 
be considered to operate a commercial motor vehicle 
wholly within an exempt intracity zone notwithstand- 
ing any common control, management, or arrangement 
for a continuous carriage or shipment to or from a point 
without such zone. 
Exempt motor carrier means a person engaged in 

transportation exempt from economic regulation by the 
Federal Motor Carrier Safety Administration (FMCSA) 
under 49 U.S.C. 13506, “Exempt motor carriers” are 
subject to the safety regulations set forth in this 
subchapter. 

Editor’s Note: Effective October 23, 2015, The defini- 
tion of “Exempt motor carrier” is revised to read: Exempt 
motor carrier means a person engaged in transporta- 
tion exempt from economic regulation by the Federal 
Motor Carrier Safety Administration (FMCSA) under 
49 U.S.C. chapter 135 but subject to the safety regula- 

tions set forth in this subchapter. 

Farm vehicle driver means a person who drives 

only a commercial motor vehicle that is— 

(a) Controlled and operated by a farmer as a private 

motor carrier of property; 

(b) Being used to transport either— 
(1) Agricultural products, or 

(2) Farm machinery, farm supplies, or both, to or from 

a farm; 

(c) Not being used in the operation of a for-hire motor 

carrier; 

(d) Not carrying hazardous materials of a type or 

quantity that requires the commercial motor vehicle to 

be placarded in accordance with §177.823 of this sub- 

title; and 
(e) Being used within 150 air-miles of the farmer’s 

farm. 
Farmer means any person who operates a farm or is 

directly involved in the cultivation of land, crops, or 

livestock which— 

(a) Are owned by that person; or 
(b) Are under the direct control of that person. 
Fatality means any injury which results in the death 

of a person at the time of the motor vehicle accident or 
within 30 days of the accident. 

Federal Motor Carrier Safety Administrator 
means the chief executive of the Federal Motor Carrier 
Safety Administration, an agency within the Depart- 
ment of Transportation. 

For-hire motor carrier means a person engaged in 
the transportation of goods or passengers for 
compensation. 

Gross combination weight rating (GCWR) means 
the value specified by the manufacturer as the loaded 
weight of a combination (articulated) motor vehicle. In 
the absence of a value specified by the manufacturer, 
GCWR will be determined by adding the GVWR of the 
power unit and the total weight of the towed unit and 
any load thereon. 

Gross vehicle weight rating (GVWR) means the 
value specified by the manufacturer as the loaded 
weight of a single motor vehicle. 
Hazardous material means a substance or material 

which has been determined by the Secretary of Trans- 
portation to be capable of posing an unreasonable risk to 
health, safety, and property when transported in com- 
merce, and which has been so designated. 
Hazardous substance means a material, and its 

mixtures or solutions, that is identified in the appendix 
to §172.101, List of Hazardous Substances and Report- 
able Quantities, of this title when offered for transpor- 
tation in one package, or in one transport motor vehicle 
if not packaged, and when the quantity of the material 
therein equals or exceeds the reportable quantity (RQ). 
This definition does not apply to petroleum products 
that are lubricants or fuels, or to mixtures or solutions 
of hazardous substances if in a concentration less than 
that shown in the table in §171.8 of this title, based on 
the reportable quantity (RQ) specified for the materials 
listed in the appendix to §172.101. 
Hazardous waste means any material that is sub- 

ject to the hazardous waste manifest requirements of 
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the EPA specified in 40 CFR Part 262 or would be 
subject to these requirements absent an interim autho- 
rization to a State under 40 CFR Part 123, Subpart F. 
Highway means any road, street, or way, whether on 

public or private property, open to public travel. “Open 
to public travel” means that the road section is avail- 
able, except during scheduled periods, extreme weather 
or emergency conditions, passable by four-wheel stan- 
dard passenger cars, and open to the general public for 
use without restrictive gates, prohibitive signs, or regu- 
lation other than restrictions based on size, weight, or 
class of registration. Toll plazas of public toll roads are 
not considered restrictive gates. 
Interchange means the act of providing intermodal 

equipment to a motor carrier pursuant to an intermodal 
equipment interchange agreement for the purpose of 
transporting the equipment for loading or unloading by 
any person or repositioning the equipment for the ben- 
efit of the equipment provider, but it does not include 
the leasing of equipment to a motor carrier for primary 
use in the motor carrier’s freight hauling operations. 
Intermodal equipment means trailing equipment 

that is used in the intermodal transportation of contain- 
ers over public highways in interstate commerce, in- 
cluding trailers and chassis. 
Intermodal equipment interchange agreement 

means the Uniform Intermodal Interchange and Facili- 
ties Access Agreement (UIJIFA) or any other written 
document executed by an intermodal equipment pro- 
vider or its agent and a motor carrier or its agent, the 

primary purpose of which is to establish the responsi- 
bilities and liabilities of both parties with respect to the 
interchange of the intermodal equipment. 
Intermodal equipment provider means any per- 

son that interchanges intermodal equipment with a 
motor carrier pursuant to a written interchange agree- 
ment or has a contractual responsibility for the main- 
tenance of the intermodal equipment. 

Interstate commerce means trade, traffic, or trans- 

portation in the United States— 

(1) Between a place in a State and a place outside of 

such State (including a place outside of the United 

States); 
(2) Between two places in a State through another 

State or a place outside of the United States; or 
(3) Between two places in a State as part of trade, 

traffic, or transportation originating or terminating out- 

side the State or the United States. 

Intrastate commerce means any trade, traffic, or 

transportation in any State which is not described in the 

term “interstate commerce.” 

Medical examiner means the following: 

(1) For medical examinations conducted before May 

21, 2014, a person who is licensed, certified, and/ or 

registered, in accordance with applicable State laws and 

regulations, to perform physical examinations. The 

term includes but is not limited to, doctors of medicine, 

doctors of osteopathy, physician assistants, advanced 

practice nurses, and doctors of chiropractic. 

(2) For medical examinations conducted on and after 

May 21, 2014, an individual certified by FMCSA and 
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listed on the National Registry of Certified Medical 
Examiners in accordance with subpart D of this part. 
Medical variance means a driver has received one 

of the following from FMCSA that allows the driver to be 
issued a medical certificate: 

(1) An exemption letter permitting operation of a 
commercial motor vehicle pursuant to part 381, subpart 
C, of this chapter or §391.64 of this chapter; 

(2) A skill performance evaluation certificate permit- 
ting operation of a commercial motor vehicle pursuant 
to §391.49 of this chapter. 
Mobile telephone means a mobile communication 

device that falls under or uses any commercial mobile 
radio service, as defined in regulations of the Federal 
Communications Commission, 47 CFR 20.3. It does not 
include two-way or Citizens Band Radio services. 
Motor carrier means a for-hire motor carrier or a 

private motor carrier. The term includes a motor carri- 

er’s agents, officers and representatives as well as em- 
ployees responsible for hiring, supervising, training, 
assigning, or dispatching of drivers and employees con- 
cerned with the installation, inspection, and mainte- 
nance of motor vehicle equipment and/or accessories. 
For purposes of subchapter B, this definition includes 
the terms employer and exempt motor carrier. 
Motor vehicle means any vehicle, machine, tractor, 

trailer, or semitrailer propelled or drawn by mechanical 
power and used upon the highways in the transporta- 
tion of passengers or property, or any combination 
thereof determined by the Federal Motor Carrier Safety 
Administration, but does not include any vehicle, loco- 
motive, or car operated exclusively on a rail or rails, or 
a trolley bus operated by electric power derived from a 
fixed overhead wire, furnishing local passenger trans- 
portation similar to street-railway service. 
Motor vehicle record means the report of the driv- 

ing status and history of a driver generated from the 
driver record, provided to users, such as, drivers or 
employers, and subject to the provisions of the Driver 
Privacy Protection Act, 18 U.S.C. 2721-2725. 
Multiple-employer driver means a driver, who in 

any period of 7 consecutive days, is employed or used as 
a driver by more than one motor carrier. 
Operating authority means the registration re- 

quired by 49 U.S.C. 13902, 49 CFR part 365, 49 CFR 
part 368, and 49 CFR 392.9a. 
Operator—See driver. 
Other terms—Any other term used in this 

subchapter is used in its commonly accepted meaning, 
except where such other term has been defined else- 
where in this subchapter. In that event, the definition 
therein given shall apply. 

Out-of-service order means a declaration by an 
authorized enforcement officer of a Federal, State, Ca- 
nadian, Mexican, or local jurisdiction that a driver, a 
commercial motor vehicle, or a motor carrier operation 
is out of service pursuant to 49 CFR 386.72, 392.5, 
392.9a, 395.13, or 396.9, or compatible laws, or the 

North American Standard Out-of-Service Criteria. 
Person means any individual, partnership, associa- 

tion, corporation, business trust, or any other organized 

group of individuals. 
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Previous employer means any DOT regulated per- 

son who employed the driver in the preceding 3 years, 

including any possible current employer. 
Principal place of business means the single loca- 

tion designated by the motor carrier, normally its head- 
quarters, for purposes of identification under this 
subchapter. The motor carrier must make records re- 
quired by parts 382, 387, 390, 391, 395, 396, and 397 of 
this subchapter available for inspection at this location 
within 48 hours (Saturdays, Sundays, and Federal holi- 
days excluded) after a request has been made by a 
special agent or authorized representative of the Fed- 
eral Motor Carrier Safety Administration. 

Private motor carrier means a person who pro- 
vides transportation of property or passengers, by com- 

mercial motor vehicle, and is not a for-hire motor 

carrier. 
Private motor carrier of passengers (business) 

means a private motor carrier engaged in the interstate 
transportation of passengers which is provided in the 
furtherance of a commercial enterprise and is not avail- 
able to the public at large. 
Private motor carrier of passengers 

(nonbusiness) means private motor carrier involved in 
the interstate transportation of passengers that does 
not otherwise meet the definition of a private motor 
carrier of passengers (business). 
Radar detector means any device or mechanism to 

detect the emission of radio microwaves, laser beams or 
any other future speed measurement technology em- 
ployed by enforcement personnel to measure the speed 
of commercial motor vehicles upon public roads and 
highways for enforcement purposes. Excluded from this 
definition are radar detection devices that meet both of 
the following requirements: 

(1) Transported outside the driver’s compartment of 
the commercial motor vehicle. For this purpose, the 
driver’s compartment of a passenger-carrying CMV 
shall include all space designed to accommodate both 
the driver and the passengers; and 

(2) Completely inaccessible to, inoperable by, and im- 
perceptible to the driver while operating the commercial 
motor vehicle. 
Regional Director of Motor Carriers means the 

Regional Field Administrator, for a given geographical 
area of the United States. 

Residential district means the territory adjacent to 
and including a highway which is not a business district 
and for a distance of 300 feet or more along the highway 
is primarily improved with residences. 

School bus means a passenger motor vehicle which 
is designed or used to carry more than 10 passengers in 
addition to the driver, and which the Secretary deter- 
mines is likely to be significantly used for the purpose of 
transporting preprimary, primary, or secondary school 
students to such schools from home or from such schools 
to home. 

School bus operation means the use of a school bus 
to transport only school children and/or school person- 
nel from home to school and from school to home. 

Secretary means the Secretary of Transportation. 

Single-employer driver means a driver who, in any 

period of 7 consecutive days, is employed or used as a 

driver solely by a single motor carrier. This term in- 

cludes a driver who operates a commercial motor vehicle 

on an intermittent, casual, or occasional basis. 

Special agent See Appendix B to Subchapter 

B—Special agents. 

State means a State of the United States and the 

District of Columbia and includes a political subdivision 

of a State. 
Texting means manually entering alphanumeric text 

into, or reading text from, an electronic device. 

(1) This action includes, but is not limited to, short 
message service, emailing, instant messaging, a com- 
mand or request to access a World Wide Web page, 
pressing more than a single button to initiate or termi- 
nate a voice communication using a mobile telephone, or 
engaging in any other form of electronic text retrieval or 
entry, for present or future communication. 

(2) Texting does not include: 
(i) Inputting, selecting, or reading information on a 

global positioning system or navigation system; or 
(ii) Pressing a single button to initiate or terminate a 

voice communication using a mobile telephone; or 
(iii) Using a device capable of performing multiple 

functions (e.g., fleet management systems, dispatching 
devices, smart phones, citizens band radios, music play- 
ers, etc.) for a purpose that is not otherwise prohibited in 
this part. 

Trailer includes: 

(a) Full trailer means any motor vehicle other than 
a pole trailer which is designed to be drawn by another 
motor vehicle and so constructed that no part of its 
weight, except for the towing device, rests upon the 
self-propelled towing motor vehicle. A semitrailer 
equipped with an auxiliary front axle (converter dolly) 
shall be considered a full trailer. 

(b) Pole trailer means any motor vehicle which is 
designed to be drawn by another motor vehicle and 
attached to the towing motor vehicle by means of a 
“reach” or “pole,” or by being “boomed” or otherwise 
secured to the towing motor vehicle, for transporting 
long or irregularly shaped loads such as poles, pipes, or 
structural members, which generally are capable of 
sustaining themselves as beams between the support- 
ing connections. 

(c) Semitrailer means any motor vehicle, other than 
a pole trailer, which is designed to be drawn by another 
motor vehicle and is constructed so that some part of its 
weight rests upon the self-propelled towing motor 
vehicle. 
Truck means any self-propelled commercial motor 

vehicle except a truck tractor, designed and/or used for 
the transportation of property. 
Truck tractor means a self-propelled commercial 

motor vehicle designed and/or used primarily for draw- 
ing other vehicles. 
United States means the 50 States and the District 

of Columbia. 
Use a hand-held mobile telephone means: 
(1) Using at least one hand to hold a mobile telephone 

to conduct a voice communication; 
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(2) Dialing or answering a mobile telephone by press- 
ing more than a single button, or 

(3) Reaching for a mobile telephone in a manner that 
requires a driver to maneuver so that he or she is no 
longer in a seated driving position, restrained by a seat 
belt that is installed in accordance with 49 CFR 393.93 
and adjusted in accordance with the vehicle manufac- 
turer’s instructions. 

[53 FR 18052, May 19, 1988, as amended at 53 FR 39051, Oct. 
4, 1988; 53 FR 47543, Nov. 23, 1988; 55 FR 32916, Aug 13, 1990; 
55 FR 35435, Aug. 27, 1990; 57 FR 33278, July 28, 1992: 57 FR 
33646, July 30, 1992; 58 FR 6729, Feb. 2, 1993; 58 FR 33777, 
June 21, 1993; 58 FR 59196, Nov. 8, 1993; 58 FR 67375, Dec. 21, 
1993; 59 FR 8752, Feb. 23, 1994; 59 FR 26028, May 18, 1994: 59 
FR 60323, Nov. 23, 1994; 60 FR 38743, July 28, 1995; 60 FR 
44440, Aug. 28, 1995; 62 FR 16709, Apr. 8, 1997; 62 FR 49942, 
Sept. 24, 1997; 63 FR 33276, June 18, 1998; 64 FR 48516, 
September 3, 1999; 67 FR 49764, July 31, 2002; 68 FR 47875, 
Aug. 12, 2003; 69 FR 16719, March 30, 2004; 70 FR 48025, Aug. 
15, 2005; 71 FR 50866, Aug. 28, 2006; 72 FR 36790, July 5, 2007; 
73 FR 73126, Dec. 1, 2008; 73 FR 76820, Dec. 17, 2008; 75 FR 
59135, Sept. 27, 2010; 76 FR 75487, Dec. 2, 2011; 77 FR 24127, 
April 20, 2012; 77 FR 51709, Aug. 27, 2012; 77 FR 65497, Oct. 29, 
2012; 78 FR 16194, March 14, 2013; 78 FR 52653, Aug. 23, 2013; 
78 FR 58482, Sept. 24, 2013] 

DOT Interpretations—§390.5 

Question 1: Do the definitions of “farm,” “farmer” and 
“agricultural crops” apply to greenhouse operations? 

Guidance: Yes. 

Question 2: Is a vehicle used to transport or tow an hy- 
drous ammonia nurse tanks considered a CMV and subject to 
FMCSRs? 

Guidance: Yes, provided the vehicles GVWR or GCWR 
meets or exceeds that of a CMV as defined in §390.5 and/or the 
vehicle transports HM in a quantity that requires placarding. 

Question 3: If a vehicle’s GVWR plate and/or VIN number 
are missing but its actual gross weight is 10,001 pounds or 
more, may an enforcement officer use the latter instead of 
GVWR to determine the applicability of the FMCSRs? 

Guidance: Yes. The only apparent reason to remove the 
manufacturer’s GVWR plate or VIN number is to make it 
impossible for roadside enforcement officers to determine the 
applicability of the FMCSRs, which have a GVWR threshold 
of 10,001 pounds. In order to frustrate willful evasion of safety 
regulations, an officer may therefore presume that a vehicle 
which does not have a manufacturer’s GVWR plate and/or 
does not have a VIN number has a GVWR of 10,001 pounds or 
more if: (1) It has a size and configuration normally associated 
with vehicles that have a GVWR of 10,001 pounds or more; 

and (2) It has an actual gross weight of 10,001 pounds or more. 

A motor carrier or driver may rebut the presumption by 

providing the enforcement officer the GVWR plate, the VIN 

number or other information of comparable reliability which 

demonstrates, or allows the officer to determine, that the 

GVWR of the vehicle is below the jurisdictional weight 

threshold. 

Question 4: If a vehicle with a manufacturer’s GVWR of 

less than 10,001 pounds has been structurally modified to 

carry a heavier load, may an enforcement officer use the 

higher actual gross weight of the vehicle, instead of the 

GVWR, to determine the applicability of the FMCSRs? 

Guidance: Yes. The motor carrier’s intent to increase the 

weight rating is shown by the structural modifications. When 

the vehicle is used to perform functions normally performed 

by a vehicle with a higher GVWR, §390.33 allows an enforce- 

ment officer to treat the actual gross weight as the GVWR of 

the modified vehicle. 
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Question 5: A driver used by a motor carrier operates a 
CMV to and from his/her residence out of State. Is this 
considered interstate commerce? 

Guidance: If the driver is operating a CMV at the direction 
of the motor carrier, it is considered interstate commerce and 
is subject to the FMCSRs. If the motor carrier is allowing the 
driver to use the vehicle for private personal transportation, 
such transportation is not subject to the FMCSRs. 

Question 6: Is transporting an empty CMV across State 
lines for purposes of repair and maintenance considered in- 
terstate commerce? 

Guidance: Yes. The FMCSRs are applicable to drivers and 
CMVs in interstate commerce which transport property. The 
property in this situation is the empty CMV. 

Question 7: Does off-road motorized construction equip- 
ment meet the definitions of “motor vehicle” and “commercial 
motor vehicle” as used in §§383.5 and 390.5? 

Guidance: No. Off-road motorized construction equipment 
is outside the scope of these definitions: (1) When operated at 
construction sites: and (2) when operated on a public road 
open to unrestricted public travel, provided the equipment is 
not used in furtherance of a transportation purpose. Occa- 
sionally driving such equipment on a public road to reach or 
leave a construction site does not amount to furtherance of a 
transportation purpose. Since construction equipment is not 
designed to operate in traffic, it should be accompanied by 
escort vehicles or in some other way separated from the public 
traffic. This equipment may also be subject to State or local 
permit requirements with regard to escort vehicles, special 
markings, time of day, day of the week, and/or the specific 
route. 

Question 8: What types of equipment are included in the 
category of off-road motorized construction equipment? 

Guidance: The definition of off-road motorized construction 
equipment is to be narrowly construed and limited to equip- 
ment which, by its design and function is obviously not in- 
tended for use, nor is it used on a public road in furtherance 
of a transportation purpose. Examples of such equipment 
include motor scrapers, backhoes, motor graders, compactors, 
tractors, trenchers, bulldozers and railroad track mainte- 
nance cranes. 

Question 9: Are mobile cranes operating in interstate 
commerce considered CMVs, and are they subject to the 
FMCSRs? 

Guidance: The definition of CMV encompasses mobile 
cranes. Unlike the off-road motorized construction equipment 
discussed in Guidance Questions 7 and 8 above, mobile cranes 
are readily capable of traveling at highway speeds, over ex- 
tended distances, and in the mixed traffic of public highways. 
Although the functions a crane performs are distinct from the 
transportation provided by a truck, the ready mobility of the 
crane depends on its permanent integration with a truck 
chassis. The truck chassis is equipped with wheels, tires, 
brakes, a suspension system, and other components. The 
mobile crane itself, like an empty CMV (see Guidance Ques- 
tion 6), is considered property. 

Question 10: Does the FHWA define for-hire transporta- 
tion of passengers the same as the former ICC did? 

Guidance: To the extent FHWA’s authority stems from 49 
U.S.C. 31502 or other sections of Title 49 which are rooted in 
the Interstate Commerce Act, the FHWA is bound by judicial 
precedent and legislative history in interpreting that Act, 
much of which relates to the operations of the former ICC. 
However, since the MCSA of 1984 re-established the FHWA’s 
jurisdictional authority and resulted in a re-promulgation of 
the FMCSRs, the FHWA has been establishing its own prec- 
edents based on “safety” rather than “economics” as the over- 
riding consideration. This has resulted in some deviation in 
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the definition of terms by the two agencies, e.g., commercial 

zones, for-hire transportation, etc. 

The term “for-hire motor carrier” as defined in part 390 
means a person engaged in the transportation of goods or 
passengers for compensation. The FHWA has determined that 
any business entity that assesses a fee, monetary or other- 

wise, directly or indirectly for the transportation of passen- 
gers is operating as a for-hire carrier. Thus, the 
transportation for compensation in interstate commerce of 
passengers by motor vehicles (except in six-passenger taxi- 
cabs operating on fixed routes) in the following operations 
would typically be subject to all parts of the FMCSRs, includ- 
ing part 387: whitewater river rafters, hotel/motel shuttle 
transporters, rental car shuttle services, etc. These are ex- 
amples of for-hire carriage because some fee is charged, usu- 
ally indirectly in a total package charge or other assessment 
for transportation performed. 

Question 11: A company has a truck with a GVWR under 
10,001 pounds towing a trailer with a GVWR under 10,001 
pounds. However, the GVWR of the truck added to the GVWR 
of the trailer is greater than 10,001 pounds. Would the com- 
pany operating this vehicle in interstate commerce have to 
comply with the FMCSRs? 

Guidance: §390.5 of the FMCSRs includes in the definition 
of CMV a vehicle with a GVWR or GCWR of 10,001 or more 
pounds. The section further defines GCWR as the value speci- 
fied by the manufacturer as the loaded weight of a combina- 
tion (articulated) vehicle. Therefore, if the GVWR of the truck 
added to the GVWR of the trailer exceeds 10,001 pounds, the 
driver and vehicle are subject to the FMCSRs. 

Question 12: A CMV becomes stuck in a median or on a 
shoulder, and has had no contact with another vehicle, a 
pedestrian, or a fixed object prior to becoming stuck. If a tow 
truck is used to pull the CMV back onto the traveled portion 
of the road, would this be considered an accident? 

Guidance: No. 

Question 13: To what extent would the wind shield and/or 
mirrors of a vehicle have to be damaged in order for it to be 
considered “disabling damage” as used in the definition of an 
accident in §390.5? 

Guidance: The decision as to whether damage to a wind- 
shield and/or mirrors is disabling is left to the discretion of the 
investigating officer. 

Question 14: Would a tillerman, a person exercising con- 
trol over the steerable rear axle(s) on a commercial motor 
vehicle (CMY), be considered a driver as defined in §390.5, 
and thus subject to 49 CFR Parts 390 to 399? 

Guidance: A person physically located on the rear of the 
CMV who controls a steerable rear axle while the CMV is 
moving at highway speeds would be considered a driver as 
defined in §390.5 and therefore would be subject to the regu- 
lations in 49 CFR parts 390-399. 

A person walking beside a CMV or riding in an escort car 
while controlling a steerable rear axle at slow speeds would 
not be considered a driver as defined in $390.5 and would 

therefore not be subject to 49 CFR Parts 390 to 399. 

Question 15: Does the definition of a “commercial motor 
vehicle” in §390.5 of the FMCSRs include parking lot and/or 
street sweeping vehicles? 

Guidance: If the GVWR of a parking lot or street sweeping 
vehicle is 10,001 or more pounds, and it operates in interstate 
commerce, it is a CMV. 

Question 16: Does a driver leasing company that hires, 
assigns, trains, and/or supervises drivers for a private or 
for-hire motor carrier become a motor carrier as defined by 49 
CFR 390.5? : 

Guidance: No. 

Question 17: May a motor carrier that employs owner- 

operators who have their own operating authority issued by 

the ICC or the Surface Transportation Board transfer the 

responsibility for compliance with the FMCSRs to the owner- 

operators? 

Guidance: No. The term “employee,” as defined in §390.5, 

specifically includes an independent contractor employed by a 

motor carrier. The existence of operating authority has no 

bearing upon the issue. The motor carrier is, therefore, re- 

sponsible for compliance with the FMCSRs by its driver em- 

ployees, including those who are owner-operators. 

Question 18: Must a person who is injured in an accident 

and immediately receives treatment away from the scene of 

the accident be transported in an ambulance? 

Guidance: No. Any type of vehicle may be used to transport 
an injured person from the accident scene to the treatment 
site. 

Question 19: What is the meaning of “immediate” as used 
in the definition of “accident?” 

Guidance: The term “immediate” means without an unrea- 
sonable delay. A person immediately receives medical treat- 
ment if he or she is transported directly from the scene of an 
accident to a hospital or other medical facility as soon as it is 
considered safe and feasible to move the injured person away 
from the scene of the accident. 

Question 20: A person involved in an incident discovers 
that he or she is injured after leaving the scene of the incident 
and receives medical attention at that time. Does the incident 
meet the definition of accident in 49 CFR 390.5? 

Guidance: No. The incident does not meet the definition of 
accident in 49 CFR 390.5 because the person did not receive 
treatment immediately after the incident. 

Question 21: Do electronic devices which are advertised as 
radar jammers meet the definition of a radar detector in 49 
CFR 390.5? 

Guidance: Devices that are said to reflect incoming energy 
passively or to transmit steadily on the same frequency as 
police radar units are not radar detectors because they do not 
detect radio microwaves. Devices that are said to detect and 
isolate the incoming signal and then to transmit on the same 
frequency to interfere with the police unit would qualify as 
radar detectors. 

Question 22: Is a motor vehicle drawing a non-self- 
propelled mobile home that has one or more set of wheels on 
the roadway, a driveaway-towaway operation? 

Guidance: Yes, if the mobile home is a commodity. For 
example, the mobile home is transported from the manufac- 
turer to the dealer or from the dealer or other seller to the 
buyer. 

Question 23: Can a truck tractor drawing a trailer be a 
driveaway-towaway operation? 

Guidance: Yes, if the trailer is a commodity. For example, 
the trailer is transported from the manufacturer to the dealer 
or from the dealer or other seller to the buyer. 

Question 24: Are trailers which are stacked upon each 
other and drawn by a motor vehicle by attachment to the 
bottom trailer, a driveaway-towaway operation. 

Guidance: No. Only the bottom trailer has one or more sets 
of wheels on the roadway. The other trailers are cargo. 

Question 25: The definition of a passenger CMV is a 
vehicle “designed to transport” more than 15 passengers, 
including the driver. Does that include standing passengers if 
te eee was specifically designed to accommodate stand- 
ees? 

Guidance: No. “Designed to transport” refers only to the 
number of designated seats; it does not include areas suitable, 
or even designed, for standing passengers. 
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Question 26: What is considered a “public road”? 
Guidance: A public road is any road under the jurisdiction 

of a public agency and open to public travel or any road on 
private property that is open to public travel. 

; *Question 27, revised: A person is transported to a hos- 
pital from the scene of a commercial motor vehicle traffic 
accident. 

In one situation, the person undergoes observation or a 
“checkup.” Is this considered “medical treatment,” making the 
CMV occurrence an “accident” for purposes of the Federal 
Motor Carrier Safety Regulations? 

In another situation, the person undergoes x-ray examina- 
tion or is given a prescription, but is released from the facility 
without being admitted as an inpatient. Is the x-ray or pre- 
scription considered “medical treatment,” making the CMV 
occurrence and “accident” for purposes of the Federal Motor 
Carrier Safety Regulations? 

Guidance: In the first situation, no. A person who does not 

receive treatment for diagnosed injuries or other medical 
intervention directly related to the accident, has not received 
“medical treatment” as that term is used in §390.5. 

In the second situation, yes. A person who undergoes x-ray 
examination (or other imaging, such as computed tomography 
or CT), or is given prescription medication (or the prescription 
itself), has received “medical treatment.” 

*Question 28, revised: A driver of a commercial motor 
vehicle (CMV) is changing lanes. A passenger car driver near 
the CMV loses control, leaves the roadway, and is involved in 
an accident. The passenger car must be towed. Is the CMV 
considered to be “involved” under the definition of “accident” 
in §390.5? 

Guidance: The CMV would not be considered “involved” 
unless the police investigation officer determines that the 
CMV caused or contributed to the accident. 

*Question 29: A corporation (the parent corporation) owns 
subsidiary corporations that are for-hire motor carriers, each 
having their own separate operating authorities. The parent 
corporation does not operate commercial motor vehicles. How- 
ever, the parent corporation exercises or retains management 

supervision, including supervision for safety compliance, and 
provides policy/procedural manuals and driver safety manu- 
als for the subsidiary corporations (for-hire motor carriers). Is 
the parent corporation considered a motor carrier as defined 
by 49 CFR 390.5? 

Guidance: No. Amotor carrier is defined in 49 CFR 390.5 as 
a for-hire motor carrier or a private motor carrier. The term 
includes a motor carrier’s agents, officers and representatives 
as well as employees responsible for hiring, supervising, 
training, assigning, or dispatching of drivers and employees 
concerned with the installation, inspection, and maintenance 

of motor vehicle equipment and/or accessories. As long as the 

parent corporation does not engage in the transportation of 

goods or passengers for compensation (i.e., exercising daily 

control over drivers and equipment; and, in the case of a 

for-hire motor carrier, soliciting customers, and billing and 

collecting freight charges), it would not be considered a motor 

carrier. The exercise of managerial control by the parent 

corporation by establishing operational policies and proce- 

dures, or through other forms of general oversight, does not, 

in and of itself, make it a motor carrier under FMCSA 

regulations. 

*Question 30: Does an explosion or fire in a commercial 

motor vehicle (CMV) that has not collided with other vehicles 

or stationary objects meet the definition of an “accident” 

under §390.5? 

Guidance: Fires have been included in the definition of 

“accidents” since 1962. However, in an effort to simplify the 

regulatory text, the agency removed the specific references to 

§390.5 

fires, rollovers, and other noncollision accidents in 1972. As 
the agency indicated, however, its intent was to include all of 
these items as accidents (87 FR 18079, September 7, 1972). 

A fire or explosion in a CMV operating on a highway in 
interstate or intrastate commerce would be considered an 
“accident” if it resulted in a fatality; bodily injuries requiring 
the victim to be transported immediately to a medical facility 
away from the scene; or disabling damage requiring the CMV 
to be towed. A collision is not a pre-requisite to an “accident” 
under §390.5. 

Any CMV fires that meet the accident criteria in 49 CFR 
390.5 — that is, fires that occur in a commercial motor vehicle 
in transport on a roadway customarily open to the public 
which result in a fatality, bodily injury requiring immediate 
medical attention away from the scene of the accident, or 
disabling damage requiring a vehicle to be towed — will be 
considered in the safety fitness determination. As indicated in 
Appendix B to 49 CFR Part 385, FMCSA will continue to 
consider preventability when a motor carrier contests a safety 
rating by presenting compelling evidence that the recordable 
rate is not a fair means of evaluating its accident factor. 

With regard to fires, preventability will be determined 
according to the following: If a motor carrier, that exercises 
normal judgment and foresight could have anticipated the 
possibility of the fire that in fact occurred, and avoided it by 
taking steps within its control — short of suspending opera- 
tions — which would not have risked causing another kind of 
mishap, the fire was preventable. 

*Question 31: What location may a motor carrier desig- 
nate as its “principal place of business”? 

Guidance: In instances where a motor carrier has more 
than one terminal or office, the regulations do not explicitly 
place a restriction on which location a motor carrier may 
designate as its principal place of business. The definition 
states that such a location is “normally” the carrier’s head- 
quarters; the rule does not require motor carriers to use the 
company’s corporate headquarters as its principal place of 
business. However, motor carriers are limited to using an 
actual place of business of the motor carrier. Moreover, a 
motor carrier may designate as its principal place of business 
only locations that contain offices of the motor carrier’s senior- 
most management executives, management officials or em- 
ployees responsible for the administration, management and 
oversight of safety operations and compliance with the 
FMCSRs and Hazardous Materials Regulations. In determin- 
ing its principal place of business a motor carrier must con- 
sider the following factors: (a) The relative importance of the 
activities performed at each location, and, if this factor is not 
determinative, then (b) time spent at each location by motor 
carrier management or corporate officers. 

FMCSA authorized representatives will use the above two 
factors in determining whether a motor carrier has desig- 
nated an appropriate location as its principal place of 
business. In addition, FMCSA may also consider whether the 
location is operated, controlled or owned by the motor carrier, 
whether operations relating to the transportation of persons 
or property regularly take place at the designated location, 
whether any of the employees of the motor carrier regularly 
report to the location for duty, whether any leased or owned 
vehicles of the company are maintained on the premises, and 
whether any of the records required by parts 382, 387, 390, 
391, 395, 396 and 397 are maintained on the premises. In the 
event a carrier does not designate a qualifying location as its 
principal place of business, FMCSA may initiate appropriate 
enforcement action or take action regarding the carrier’s 

USDOT registration. 

A motor carrier with multiple business locations may main- 
tain some records at locations of the motor carrier other than, 
or in addition to, its principal place of business. However, after 
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§390.7 

a request has been made by an FMCSA authorized represen- 
tative, a motor carrier with multiple business locations must 
make records required by parts 382, 387, 390, 391, 395, 396 
and 397 available for inspection at the principal place of 
business or other location specified by the special agent or 
authorized representative within 48 hours. Pursuant to §390. 
29, “Saturdays, Sundays, and Federal holidays are excluded 
from the computation of the 48-hour period of time.” A motor 
carrier with a single business location must make records 
required by parts 382, 387, 390, 391, 395, 396 and 397 avail- 
able upon request. 

A motor carrier may not designate as its principal place of 
business any location where the motor carrier is not engaged 
in business operations related to the transportation of persons 
or property. For example, post office box centers or commercial 
courier service establishments that receive and hold mail or 
packages for third party pickup may not be designated a 
“principal place of business” (other than by the courier service 
provider itself). A motor carrier may not designate the office of 
a consultant, service agent, or attorney as the motor carrier’s 
principal place of business if the motor carrier is not engaged 
in operations related to the transportation of persons or prop- 
erty at that location. 

*Question 32: May a motor carrier with a single business 
location, including a private residence, designate a different 
location as its “principal place of business”? 

Guidance: No. The definition of “principal place of business” 
in 49 CFR 390.5 allows a carrier with multiple terminals or 
offices to designate a single terminal or office as its primary 
business location for identification purposes. Consistent with 
this definition, a motor carrier with a single place of business 
may designate only its actual place of business as the “prin- 
cipal place of business.” Notwithstanding this restriction, a 
motor carrier and an authorized representative of FMCSA 
may agree that a compliance review or other investigation of 
a motor carrier will be conducted at a mutually acceptable 
location other than the motor carrier’s principal place of 
business. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§390.7 Rules of construction. 

(a) In Part 325 of Subchapter A and in this 
subchapter, unless the context requires otherwise: 

(1) Words imparting the singular include the plural; 
(2) Words imparting the plural include the singular; 
(3) Words imparting the present tense include the 

future tense. 
(b) In this subchapter the word— 
(1) Officer includes any person authorized by law to 

perform the duties of the office; 

(2) Writing includes printing and typewriting; 
(3) Shall is used in an imperative sense; 
(4) Must is used in an imperative sense; 

(5) Should is used in a recommendatory sense; 
(6) May is used in a permissive sense; and 

(7) Includes is used as a word of inclusion, not 
limitation. 

[53 FR 18052, May 19, 1988, as amended at 60 FR 38744, July 
28, 1995] 

Subpart B—General Requirements 

and Information 

§390.9 State and local laws, effect on. 

Except as otherwise specifically indicated, 

Subchapter B of this chapter is not intended to preclude 

States or subdivisions thereof from establishing or en- 

forcing State or local laws relating to safety, the com- 

pliance with which would not prevent full compliance 

with these regulations by the person subject thereto. 

DOT Interpretations—$390.9 

Question 1: If an interstate driver gets stopped by a State 
enforcement officer for an inspection, would the inspecting 
officer be enforcing the Federal regulations or State regula- 
tions? 

Guidance: A State enforcement officer can only enforce 
State laws. However, under the Motor Carrier Safety Assis- 
tance Pro gram, quite often State laws are the same as or 
similar to the FMCSRs. 

§390.11 Motor carrier to require observance of 
driver regulations. 

Whenever in Part 325 of Subchapter A or in this 
subchapter a duty is prescribed for a driver or a prohi- 
bition is imposed upon the driver, it shall be the duty of 
the motor carrier to require observance of such duty or 
prohibition. If the motor carrier is a driver, the driver 

shall likewise be bound. 

§390.13 Aiding or abetting violations. 

No person shall aid, abet, encourage, or require a 
motor carrier or its employees to violate the rules of this 
chapter. ‘ 

$390.15 Assistance in investigations and special 
studies. 

(a) Each motor carrier and intermodal equipment 
provider must do the following: 

(1) Make all records and information pertaining to an 
accident available to an authorized representative or 
special agent of the Federal Motor Carrier Safety Ad- 
ministration, an authorized State or local enforcement 
agency representative, or authorized third party repre- 
sentative within such time as the request or investiga- 
tion may specify. 

(2) Give an authorized representative all reasonable 
assistance in the investigation of any accident, includ- 
ing providing a full, true, and correct response to any 
question of the inquiry. 

(b) For accidents that occur after April 29, 2003, 
motor carriers must maintain an accident register for 
three years after the date of each accident. For accidents 
that occurred on or prior to April 29, 2003, motor carri- 
ers must maintain an accident register for a period of 
one year after the date of each accident. Information 
placed in the accident register must contain at least the 
following: 

(1) A list of accidents as defined at §390.5 of this 
chapter containing for each accident: 

(i) Date of accident. 
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(ii) City or town, or most near, where the accident 
occurred and the State where the accident occurred. 

(ii) Driver Name. 

(iv) Number of injuries. 
(v) Number of fatalities. 
(vi) Whether hazardous materials, other than fuel 

spilled from the fuel tanks of motor vehicle involved in 
the accident, were released. 

(2) Copies of all accident reports required by State or 
other governmental entities or insurers. 

(Approved by the Office of Management and Budget under 
control number 2126-0009) 

[58 FR 6729, February 2, 1993, as amended at 60 FR 38744, July 
28, 1995; 60 FR 44441, Aug. 28, 1995; 66 FR 49873, Oct. 1, 2001: 
69 FR 16684 March 30, 2004;73 FR 76821, Dec. 17, 2008] 

DOT Interpretations—§390.15 

Question 1: May a motor carrier create an accident regis- 
ter of its own, or is there a specified form that must be used? 

Guidance: There is no specified form. A motor carrier may 
create or use any accident register as long as it includes the 
elements required by §390.15. 

Question 2: Would the accident report retention require- 
ment in §390.15(b)(2) include an “Adjuster’s Report” that is 
normally considered to be an internal document of an insur- 
ance company? 

Guidance: No. The intent of §390.15(b)(2) is that motor 
carriers maintain copies of all documents which the motor 
carrier is required by the insurance company to complete 
and/or maintain. §390.15(b)(2) does not require motor carriers 
to maintain documents, such as “Adjuster’s Reports,” that are 
typically internal documents of the insurance company. 

Question 3: What types of documents must a motor carrier 
retain to support its accident register and be in compliance 
with §390.15(b)? 

Guidance: The documents required by §390.15(b)(2) include 
all information about a particular accident generated by a 
motor carrier or driver to fulfill its accident reporting obliga- 
tions to State or other governmental entities or that motor 
carrier’s insurer. The language of paragraph (b)(2) does not 
require a motor carrier to seek out, obtain, and retain copies 
of accident reports prepared by State investigators or 
insurers. 

*Question 4: Does a foreign-based motor carrier’s accident 
register have to include accidents that occur in Canada or 
Mexico? 

Guidance: Motor carriers must record accidents occurring 
within the U.S. and on segments of interstate movements into 

Canada between the U.S.-Canadian border and the first 

physical delivery location of a Canadian consignee. The 

FHWA further believes its regulations require the documen- 

tation of accidents for segments of interstate movements out 

of Canada between the last physical pick-up location in 

Canada and the U.S.-Canadian border. The same would be 

true for movements between the U.S.-Mexican border and a 

point in Mexico. However, the FHWA does not have authority 

over Canadian and Mexican motor carriers that operate 

within their own countries where the transportation does not 

involve movements into or out of the United States. 

*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

§390.19 

§390.16 [Reserved] 

§390.17 Additional equipment and accessories. 

Nothing in this subchapter shall be construed to pro- 
hibit the use of additional equipment and accessories, 
not inconsistent with or prohibited by this subchapter, 
provided such equipment and accessories do not de- 
crease the safety of operation of the commercial motor 
vehicles on which they are used. 

[53 FR 18052, May 19, 1988, as amended at 60 FR 38744, July 
28, 1995; 65 FR 35296, June 2, 2000] 

DOT Interpretations—§390.17 

Question 1: Do the Federal Motor Carrier Safety Regula- 
tions prohibit “texting” while driving a commercial motor 
vehicle in interstate commerce? 

Guidance: Yes. Although the current safety regulations do 
not include an explicit prohibition against texting while driv- 
ing by truck and bus drivers, the general restriction against 
the use of additional equipment and accessories that decrease 
the safety of operation of commercial motor vehicles applies to 
the use of electronic devices for texting. Handheld or other 
wireless electronic devices that are brought into a CMV are 
considered “additional equipment and accessories” within the 
context of §390.17. “Texting” is the review of, or preparation 
and transmission of, typed messages through any such device 
or the engagement in any form of electronic data retrieval or 
electronic data communication through any such device. 
Texting on electronic devices while driving decreases the 
safety of operation of the commercial vehicles on which the 
devices are used because the activity involves a combination 
of visual, cognitive and manual distraction from the driving 
task. Research has shown that during 6- second intervals 
immediately preceding safety-critical events (e.g., crashes, 
near crashes, lane departure), texting drivers took their eyes 
off the forward roadway an average of 4.6 seconds. Therefore, 
the use of electronic devices for texting by CMV operators 
while driving on public roads in interstate commerce de- 
creases safety and is prohibited by 49 CFR 390.17. 

§390.19 Motor carrier, hazardous materials 
safety permit applicant/holder, and intermodal 
equipment provider identification reports. 

(a) Applicability. Each motor carrier and intermodal 
equipment provider must file Form MCS—150, Form 
MCS-150B or Form MCS—150C with FMCSA as fol- 
lows: 

(1) A U.S.-, Canada-, Mexico-, or non-North America- 
domiciled motor carrier conducting operations in inter- 
state commerce must file a Motor Carrier Identification 
Report, Form MCS—150. 

(2) A motor carrier conducting operations in intra- 
state commerce and requiring a Safety Permit under 49 
CFR part 385, subpart E of this chapter must file the 
Combined Motor Carrier Identification Report and HM 
Permit Application, Form MCS-—150B. 

(3) Each intermodal equipment provider that offers 
intermodal equipment for transportation in interstate 
commerce must file an Intermodal Equipment Provider 
Identification Report, Form MCS-—150C. 

(b) Filing schedule. Each motor carrier or 
intermodal equipment provider must file the appropri- 

ate form under paragraph (a) of this section at the 

following times: 
(1) Before it begins operations; and 
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(2) Every 24 months, according to the following sched- 

ule: 

USDOT Number ending in: Must file by last day of: 

Uceclonened bot parmomabongnmal aos January 

NE er rare le ayer ciclols aiays tive gtestuietaiarenies February 

SPibne cued incor aca ou NDB oUT ca uC March 

CAN Ae Oa Crank Brea areas HR ERCIe April 

Le Ra SER Corona nt ta Coe a recone May 

Goer any oa teste actemvoeeie ef aiters June 

) Pacotieros err erarnne eaten ero ioo July 

Be aCaRao ar pe Menoee do AnaUO Oar ocur August 

QO) Sitracon Coen tee ene eee September 

Oa ie Batts em Bane coe ee October 

(3) If the next-to-last digit of its USDOT Number is 
odd, the motor carrier or intermodal equipment pro- 
vider shall file its update in every odd-numbered calen- 
dar year. If the next-to-last digit of the USDOT Number 
is even, the motor carrier or intermodal equipment 
provider shall file its update in every even-numbered 
calendar year. 

(4) A person that fails to complete biennial updates to 
the information pursuant to paragraph (b)(2) of this 
section is subject to the penalties prescribed in 49 
U.S.C. 521(b)(2)(B) or 49 U.S.C. 14901(a), as appropri- 
ate, and deactivation of its USDOT Number. 

(c) Availability of forms. The forms described under 
paragraph (a) of this section and complete instructions 
are available from the FMCSA Web site at http://www. 
fmcsa.dot.gov (Keyword “MCS—150,” or “MCS-—150B,” or 
“MCS-—150C”); from all FMCSA Service Centers and 
Division offices nationwide; or by calling 1-800-—832— 
5660. 

(d) Where to file. The required form under para- 
graph (a) of this section must be filed with FMCSA 
Office of Information Management. The form may be 
filed electronically according to the instructions at the 
Agency’s Web site, or it may be sent to Federal Motor 
Carrier Safety Administration, Office of Information 

Management, MC-RIO, 1200 New Jersey Avenue, SE., 

Washington, DC 20590. 
(e) Special instructions for for-hire motor 

carriers. A for-hire motor carrier should submit the 
Form MCS-150, or Form MCS-150B, along with its 
application for operating authority (Form OP-1, OP- 
1(MX), OP—1(NNA) or OP-2), to the appropriate ad- 
dress referenced on that form, or may submit it 

electronically or by mail separately to the address men- 
tioned in paragraph (d) of this section. 

(f) Only the legal name or a single trade name of the 
motor carrier or intermodal equipment provider may be 
used on the forms under paragraph (a) of this section 
(Form MCS—150, MCS—150B, or MCS-150C). 

(g) A motor carrier or intermodal equipment provider 
that fails to file the form required under paragraph (a) 
of this section, or furnishes misleading information or 
makes false statements upon the form, is subject to the 
penalties prescribed in 49 U.S.C. 521(b)(2)(B). 

(h)(1) Upon receipt and processing of the form de- 
scribed in paragraph (a) of this section, FMCSA will 

issue the motor carrier or intermodal equipment pro- 

vider an identification number (USDOT Number). 

(2) The following applicants must additionally pass a 

pre-authorization safety audit as described below before 

being issued a USDOT Number: 

(i) A Mexico-domiciled motor carrier seeking to pro- 

vide transportation of property or passengers in inter- 

state commerce between Mexico and points in the 

United States beyond the municipalities and commer- 

cial zones along the United States-Mexico international 

border must pass the pre-authorization safety audit 

under §365.507 of this subchapter. The Agency will not 

issue a USDOT Number until expiration of the protest 

period provided in §365.115 of this subchapter or—if a 

protest is received—after FMCSA denies or rejects the 

protest. 
(ii) A non-North America-domiciled motor carrier 

seeking to provide transportation of property or passen- 
gers in interstate commerce within the United States 
must pass the pre-authorization safety audit under 
§385.607(c) of this subchapter. The Agency will not issue 
a USDOT Number until expiration of the protest period 
provided in §365.115 of this subchapter or—if a protest 
is received—after FMCSA denies or rejects the protest. 

(3) The motor carrier must display the number on 
each self-propelled CMV, as defined in §390.5, along 
with the additional information required by §390.21. 

(4) The intermodal equipment provider must identify 
each unit of interchanged intermodal equipment by its 
assigned USDOT number. 

(i) A motor carrier that registers its vehicles in a State 
that participates in the Performance and Registration 
Information Systems Management (PRISM) program 
(authorized under section 4004 of the Transportation 
Equity Act for the 21st Century [(Public Law 105-178, 
112 Stat. 107]) is exempt from the requirements of this 
section, provided it files all the required information 

with the appropriate State office. 

[Approved by the Office of Management and Budget under 
control number 2126-00013] 

[65 FR 35296, June 2, 2000; 65 FR 70514, Nov. 24, 2000; 67 FR 
9416, Mar. 1, 2002; 69 FR 39372, June 30, 2004; 72 FR 55702, 
Oct. 1, 2007; 73 FR 76497, Dec. 16, 2008; 73 FR 76821, Dec. 17, 
2008; 78 FR 52653, Aug. 23, 2013; 78 FR 58482, Sept. 24, 2013; 
78 FR 63100, Oct. 23, 2013] 

§390.19 Motor carrier identification reports for 
certain Mexico-domiciled motor carriers 
(Effective October 23, 2015) 

Editor’s Note: Effective October 23, 2015, §390.19 is 
revised to read: 

(a) Applicability. A Mexico-domiciled motor carrier 
requesting authority to provide transportation of prop- 
erty or passengers in interstate commerce between 
Mexico and points in the United States beyond the 
municipalities and commercial zones along the United 
States-Mexico international border must file Form 
MCS-150 with FMCSA as follows: 

(b) Filing schedule. Each motor carrier must file the 
appropriate form under paragraph (a) of this section at 
the following times: 

(1) Before it begins operations; and 
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ee Every 24 months, according to the following sched- 
ule: 

USDOT Number ending in Must file by last day 

January. 

Ca SSR ROR IO AAO TE February. 

Shi: dad dhreteens ecu pareee ee emer March. 

ANN AEE, catths Se Tiara nicer vasats April. 

Shae nBee cog eee cee hen Aeoner eee May. 

(SOS S SACO AR CeO Meera cree June. 

Thee dnote CATER RPM eer te oon Ree July. 

Sia hae ees aah ban chisel das August. 

Ory ei Asters eee Sates eerie: September. 

OQ epranes teenie icin arucctnen sites ¢ October. 

(3) If the next-to-last digit of its USDOT Number is 
odd, the motor carrier shall file its update in every 
odd-numbered calendar year. If the next-to-last digit of 
the USDOT Number is even, the motor carrier shall file 
its update in every even-numbered calendar year. 

(4) A person that fails to complete biennial updates to 
the information pursuant to paragraph (b)(2) of this 
section is subject to the penalties prescribed in 49 
U.S.C. 521(b)(2)(B) or 49 U.S.C. 14901(a), as appropri- 
ate, and deactivation of its USDOT Number. 

(c) Availability of forms. The Form MCS-150 and 
complete instructions are available from the FMCSA 
Web site at http: / /www.fmcsa.dot.gov (Keyword “MCS- 
150”); from all FMCSA Service Centers and Division 
offices nationwide; or by calling 1-800-832-5660. 

(d) Where to file. The Form MCS-150 must be filed 
with the FMCSA Office of Registration and Safety 
Information. The form may be filed electronically ac- 
cording to the instructions at the Agency’s Web site, or 
it may be sent to Federal Motor Carrier Safety Admin- 
istration, Office of Registration and Safety Information, 
MC-RS 1200 New Jersey Avenue SE., Washington, DC 
20590. 

(e) Special instructions. A motor carrier should 
submit the Form MCS-150 along with its application for 
operating authority (OP-1(MX)), to the appropriate ad- 
dress referenced on that form, or may submit it elec- 
tronically or by mail separately to the address 
mentioned in paragraph (d) of this section. 

(f) Only the legal name or a single trade name of the 
motor carrier may be used on the Form MCS-150. 

(g)(1) A motor carrier that fails to file the Form MCS- 

150 or furnishes misleading information or makes false 

statements upon the form, is subject to the penalties 

prescribed in 49 U.S.C. 521(b)(2)(B). 

(2) A motor carrier that fails to update the Form 

MCS-150 as required in paragraph (b) will have its 

USDOT Number deactivated and will be prohibited 

from conducting transportation. 

(h)(1) Upon receipt and processing of the form de- 

scribed in paragraph (a) of this section, FMCSA will 

issue the motor carrier or intermodal equipment pro- 

vider an identification number (USDOT Number). 

(2) A Mexico-domiciled motor carrier seeking to pro- 

vide transportation of property or passengers 1n. inter- 

state commerce between Mexico and points in the 

United States beyond the municipalities and commer- 

§390.21 

cial zones along the United States-Mexico international 
border must pass the pre-authorization safety audit 
under §365.507 of this subchapter. The Agency will not 
issue a USDOT Number until expiration of the protest 
period provided in §365.115 of this chapter or—if a 
protest is received—after FMCSA denies or rejects the 
protest. 

(3) The motor carrier must display the USDOT Num- 
ber on each self-propelled CMV, as defined in §390.5, 
along with the additional information required by $390. 
2d 

[65 FR 35296, June 2, 2000; 65 FR 70514, Nov. 24, 2000; 67 FR 
9416, Mar. 1, 2002; 69 FR 39372, June 30, 2004; 72 FR 55702, 
Oct. 1, 2007; 73 FR 76497, Dec. 16, 2008; 73 FR 76821, Dec. 17, 
2008; 78 FR 52653, Aug. 23, 2013; 78 FR 58482, Sept. 24, 2013] 

§390.21 Marking of self-propelled CMVs and 
intermodal equipment. 

(a) General. Every self-propelled CMV subject to 
subchapter B of this chapter must be marked as speci- 
fied in paragraphs (b), (c), and (d) of this section, and 
each unit of intermodal equipment interchanged or of- 
fered for interchange to a motor carrier by an 
intermodal equipment provider subject to subchapter B 
of this chapter must be marked as specified in para- 
graph (g) of this section. 

(b) Nature of marking. The marking must display 
the following information: 

(1) The legal name or a single trade name of the motor 
carrier operating the self-propelled CMV, as listed on 
the motor carrier identification report (Form MCS-150) 
and submitted in accordance with $390.19. 

Editor’s Note: Effective October 23, 2015, §390. 
21(b)(1) is revised to read: 

(1) The legal name or a single trade name of the motor 
carrier operating the self-propelled CMV, as listed on 
the Form MCSA-1 or the motor carrier identification 
report (Form MCS-150) and submitted in accordance 
with §390.201 or $390.19, as appropriate. 

(2) The identification number issued by FMCSA to the 
motor carrier or intermodal equipment provider, pre- 
ceded by the letters “USDOT.” 

(3) If the name of any person other than the operating 
carrier appears on the CMV, the name of the operating 
carrier must be followed by the information required by 
paragraphs (b)(1), and (2) of this section, and be pre- 
ceded by the words “operated by.” 

(4) Other identifying information may be displayed on 
the vehicle if it is not inconsistent with the information 
required by this paragraph. 

(c) Size, shape, location, and color of marking. 
The marking must— 

(1) Appear on both sides of the self-propelled CMV; 
(2) Be in letters that contrast sharply in color with the 

background on which the letters are placed; 
(3) Be readily legible, during daylight hours, from a 

distance of 50 feet (15.24 meters) while the CMV is 
stationary; and 

(4) Be kept and maintained in a manner that retains 
the legibility required by paragraph (c)(3) of this 

section. 
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$390.21 

(d) Construction and durability. The marking may 

be painted on the CMV or may consist of a removable 

device, if that device meets the identification and leg- 

ibility requirements of paragraph (c) of this section, and 

such marking must be maintained as required by para- 

graph (c)(4) of this section. 
(e) Rented CMVs. A motor carrier operating a self- 

propelled CMV under a rental agreement having a term 
not in excess of 30 calendar days meets the require- 
ments of this section if: 

(1) The CMV is marked in accordance with the pro- 
visions of paragraphs (b) through (d) of this section; or 

(2) The CMV is marked as set forth in paragraph 
(e)(2)(i) through (iv) of this section: 

(i) The legal name or a single trade name of the lessor 
is displayed in accordance with paragraphs (c) and (d) of 
this section. 

(ii) The lessor’s identification number preceded by the 
letters “USDOT” is displayed in accordance with para- 
graphs (c) and (d) of this section; and 

(iii) The rental agreement entered into by the lessor 
and the renting motor carrier conspicuously contains 
the following information: 

(A) The name and complete physical address of the 
principal place of business of the renting motor carrier. 

(B) The identification number issued the renting mo- 
tor carrier by the FMCSA, preceded by the letters 
“USDOT,” if the motor carrier has been issued such a 
number. In lieu of the identification number required in 
this paragraph, the following may be shown in the 
rental agreement: 

(1) Information which indicates whether the motor 
carrier is engaged in “interstate” or “intrastate” com- 
merce; and 

(2) Information which indicates whether the renting 
motor carrier is transporting hazardous materials in 
the rented CMV; 

(C) The sentence: “This lessor cooperates with all 
Federal, State, and local law enforcement officials na- 
tionwide to provide the identity of customers who oper- 
ate this rental CMV”; and 

(iv) The rental agreement entered into by the lessor 
and the renting motor carrier is carried on the rental 
CMV during the full term of the rental agreement. See 
the leasing regulations at 49 CFR part 376 for informa- 
tion that should be included in all leasing documents. 

(f) Driveaway services. In driveaway services, a 
removable device may be affixed on both sides or at the 
rear of a single driven vehicle. In a combination 
driveaway operation, the device may be affixed on both 
sides of any one unit or at the rear of the last unit. The 
removable device must display the legal name or a 
single trade name of the motor carrier and the motor 
carrier’s USDOT number. 

(g) Intermodal equipment. (1) The requirements 
for marking intermodal equipment apply to each 
intermodal equipment provider, as defined in §390.5, 
that interchanges or offers for interchange intermodal 
equipment to a motor carrier. 

(2) Each unit of intermodal equipment interchanged 
or offered for interchange to a motor carrier by an 

intermodal equipment provider subject to subchapter B 

of this chapter must identify the intermodal equipment 

provider. 

(3) The intermodal equipment provider must be iden- 

tified by its legal name or a single trade name and the 

identification number issued by FMCSA, preceded by 

the letters “USDOT.” 

(4) The intermodal equipment must be identified as 

follows, using any one of the following methods: 

(i) The identification marking must appear on the 

curb side of the item of equipment. It must be in letters 

that contrast sharply in color with the background on 

which the letters are placed. The letters must be readily 

legible, during daylight hours, from a distance of 50 feet 
(15.24 meters) while the CMV is stationary; and be kept 
and maintained in a manner that retains this legibility; 

or 
(ii) The identification marking must appear on a label 

placed upon the curb side of the item of equipment. The 
label must be readily visible and legible to an inspection 
official during daylight hours when the vehicle is 
stationary. The label must be a color that contrasts 
sharply with the background on which it is placed, and 
the letters must also contrast sharply in color with the 
background of the label. The label must be kept and 
maintained in a manner that retains this legibility; or 

(iii) The USDOT number of the intermodal equipment 
provider must appear on the interchange agreement so 
that it is clearly identifiable to an inspection official. The 
interchange agreement must include additional infor- 
mation to identify the specific item of intermodal equip- 
ment (such as the Vehicle Identification Number (VIN) 
and 4-character Standard Carrier Alpha Code (SCAC) 
and 6-digit unique identifying number); or 

(iv) The identification marking must be shown on a 
document placed in a weathertight compartment affixed 
to the frame of the item of intermodal equipment. The 
color of the letters used in the document must contrast 
sharply in color with the background of the document. 
The document must include additional information to 
identify the specific item of intermodal equipment (such 
as the VIN and 4-character SCAC code and 6-digit 
unique identifying number). 

(v) The USDOT number of the intermodal equipment 
provider is maintained in a database that is available 
via real-time internet and telephonic access. The data- 
base must: 

(A) Identify the name and USDOT number of the 
intermodal equipment provider responsible for the 
intermodal equipment, in response to an inquiry that 
includes: 

(v1) SCAC plus trailing digits, or 
(zz) License plate number and State of license, or 
(vit) VIN of the item of intermodal equipment. 
(B) Offer read-only access for inquiries on individual 

items of intermodal equipment, without requiring ad- 
vance user registration, a password, or a usage fee. 
[53 FR 18052, May 19, 1988; 53 FR 27689, July 22, 1988, as 
amended at 53 FR 47543, Nov. 23, 1988: 55 FR 6993. Feb. 
28,1990; 57 FR 3142, Jan. 28, 1992; 60 FR 38744, July 28, 1995: 
62 FR 49942, Sept. 24, 1997; 65 FR 35296, June 2, 2000; 73 FR 
76821, Dec. 17, 2008; 74 FR 68708 Dec. 29, 2009: 77 FR 59827, 
Sei 2012; 78 FR 52653, Aug. 23, 2013; 78 FR 58482, Sept. 24, 

See 



DOT Interpretations—§390.21 
Question 1: What markings must be displayed on a CMV 

when used by two or more motor carriers? 
Guidance: The markings of the motor carrier responsible 

for the operation of the CMV must be displayed at the time of 
transportation. If 2 or more names are on the vehicle, the 
name of the operating motor carrier must be preceded by the 
words “operated by.” 

§390.23 Relief from regulations. 

(a) Parts 390 through 399 of this chapter shall not 
apply to any motor carrier or driver operating a com- 
mercial motor vehicle to provide emergency relief dur- 
ing an emergency, subject to the following time limits: 

(1) Regional emergencies. 
(i) The exemption provided by paragraph (a)(1) of this 

section is effective only when: 

(A) An emergency has been declared by the President 
of the United States, the Governor of a State, or their 
authorized representatives having authority to declare 
emergencies; or 

(B) The FMCSA Field Administrator has declared 
that a regional emergency exists which justifies an ex- 
emption from parts 390 through 399 of this chapter. 

(ii) Except as provided in §390.25, this exemption 

shall not exceed the duration of the motor carrier’s or 
driver’s direct assistance in providing emergency relief, 
or 30 days from the date of the initial declaration of the 
emergency or the exemption from the regulations by the 
FMCSA Field Administrator, whichever is less. 

(2) Local emergencies. 
(i) The exemption provided by paragraph (a)(2) of this 

section is effective only when: 
(A) An emergency has been declared by a Federal, 

State, or local government official having authority to 
declare an emergency; or 

(B) The FMCSA Field Administrator has declared 
that a local emergency exists which justifies an exemp- 
tion from parts 390 through 399 of this chapter. 

(ii) This exemption shall not exceed the duration of 
the motor carrier’s or driver’s direct assistance in pro- 
viding emergency relief, or 5 days from the date of the 
initial declaration of the emergency or the exemption 
from the regulations by the FMCSA Field Administra- 

tor, whichever is less. 
(3) Tow Trucks responding to emergencies. 
(i) The exemption provided by paragraph (a)(3) of this 

section is effective only when a request has been made 

by a Federal, State or local police officer for tow trucks 

to move wrecked or disabled motor vehicles. 

(ii) This exemption shall not exceed the length of the 

motor carrier’s or driver’s direct assistance in providing 

emergency relief, or 24 hours from the time of the initial 

request for assistance by the Federal, State or local 

police officer, whichever is less. 

(b) Upon termination of direct assistance to the re- 

gional or local emergency relief effort, the motor carrier 

or driver is subject to the requirements of parts 390 

through 399 of this chapter, with the following excep- 

tion: A driver may return empty to the motor carrier's 

terminal or the driver’s normal work reporting location 

without complying with parts 390 through 399 of this 

chapter. However, a driver who informs the motor car- 

$390.23 

rier that he or she needs immediate rest must be per- 
mitted at least 10 consecutive hours off duty before the 
driver is required to return to such terminal or location. 
Having returned to the terminal or other location, the 
driver must be relieved of all duty and responsibilities. 
Direct assistance terminates when a driver or commer- 
cial motor vehicle is used in interstate commerce to 
transport cargo not destined for the emergency relief 
effort, or when the motor carrier dispatches such driver 
or commercial motor vehicle to another location to begin 
operations in commerce. 

(c) When the driver has been relieved of all duty and 
responsibilities upon termination of direct assistance to 
a regional or local emergency relief effort, no motor 
carrier shall permit or require any driver used by it to 
drive nor shall any such driver drive in commerce until 
the driver has met the requirements of §§395.3(a) and 

(c) and 395.5(a) of this chapter. 

[57 FR 33647, July 30, 1992, as amended at 60 FR 38744, July 
28, 1995; 68 FR 22514, April 28, 2003; 70 FR 50070, Aug. 25, 
2005; 76 FR 81186, Dec. 27, 2011] 

DOT Interpretations—§390.23 

Question 1: Does §390.23 create an exemption from the 
FMCSRs each and every time the delivery of electricity is 
interrupted, no matter how isolated or minor the occurrence? 

Guidance: The rule creates an exemption from the FMCSRs 
when interruptions of electricity are severe enough to trigger 
a declaration of an emergency by a public official authorized to 
do so. 

An interruption of electricity that does not produce a dec- 
laration by a public official is not an emergency for purposes 
of the regulation and does not exempt a motor carrier or driver 
from the FMCSRs. A call reporting a downed power line, 
whether directed to the State police or a public utility com- 
pany, does not create a declared emergency. 

The authority to declare emergencies has been delegated to 
different officials in the various States. The FHWA has not 
attempted to list these officials. In order to utilize the exemp- 
tion provided by $390.23, drivers and motor carriers must 

therefore ascertain that a declaration of an emergency was 
made by a State or local official authorized to do so. 

Question 2: §390.23(a) provides that parts 390 through 
399 do not apply to any motor carrier or driver operating a 
CMV to provide direct assistance in an emergency. Is a motor 
carrier or driver required to keep a record of the driver’s 
on-duty or driving time while providing relief? 

Guidance: No. 

Question 3: After providing emergency relief under §390. 
23, what on-duty hours must a driver use to determine how 
much off-duty time he/she must have before returning to the 
service of the employing motor carrier? 

Guidance: The driver must total the number of hours 
worked while the driver actually provided direct assistance to 
the emergency relief effort. 

*Question 4: Upon termination of direct assistance to a 
regional or local emergency relief effort, as specified in §390. 
23(a), may utility company line crews return directly to the 
motor carrier’s terminal or the driver’s normal work reporting 
location without complying with Parts 390-399? 

Guidance: Yes, provided drivers who ask for immediate rest 
are given 8 consecutive hours off-duty before returning to the 
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§390.25 

terminal or other work reporting location. Because the return- 
ing vehicles are transporting only crew members, tools, equip- 
ment, or materials not used in the emergency relief effort, 
they are considered to be “return(ing) empty” for purposes of 
§390.23(b). 

*Question 5: When an interstate tow truck operator re- 
sponds to a request for assistance from a Federal, State or 
local police officer to move wrecked or disabled motor vehicles, 
what should the Record of Duty Status (RODS) required by 
Section 395.8 reflect for the time spent in the exempt status? 

Guidance: The time spent responding to the police call is 
exempt under Section 390.23(a)(3). The entry on the RODS for 
the time spent in this activity should be entered as “exempt,” 
or “exempt under Section 390.23(a)(3).” Any time logged by 
the driver while engaged in activities that are NOT exempt 
must be accounted for on the RODS, but exempt time is not 
included in the computation of maximum driving time under 
Section 395.3. Please note that this exemption is only opera- 
tive during the time that the tow truck operator is providing 
direct assistance to the emergency, or twenty-four hours from 
the time of the request, whichever is less. The driver and the 
motor carrier are also at all times subject to the prohibitions 
of Section 392.3 pertaining to ill or fatigued drivers. Section 
390.23(c) applies to local and regional emergencies, not tow 
truck emergency operations. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§390.25 Extension of relief from regulations— 

emergencies. 

The FMCSA Field Administrator may extend the 30- 

day time period of the exemption contained in §390. 

23(a)(1), but not the 5-day time period contained in 

§390.23(a)(2) or the 24-hour period contained in §390. 

23(a)(3). Any motor carrier or driver seeking to extend 

the 30-day limit shall obtain approval from the FMCSA 

Field Administrator in the region in which the motor 

carrier’s principal place of business is located before the 

expiration of the 30-day period. The motor carrier or 
driver shall give full details of the additional relief 
requested. The FMCSA Field Administrator shall deter- 

mine if such relief is necessary taking into account both 
the severity of the ongoing emergency and the nature of 
the relief services to be provided by the carrier or driver. 
If the FMCSA Field Administrator approves an exten- 

sion of the exemption, he or she shall establish a new 
time limit and place on the motor carrier or driver any 

other restrictions deemed necessary. 

[57 FR 33647, July 30, 1992] 

§390.27 Locations of motor carrier safety service centers. 

Service center Territory included Location of office 

Eastennicmee onto acer CT, DC, DE, MA, MD, ME, NJ, NH, NY, PA, PR, RI, VA, VT, Virgin Islands, WV .. | 802 Cromwell Park Drive, Suite N, 

Midwestern ............ IA, IL, IN, KS, MI, MO, MN NE., OH, WI............ 

Shoes nasdcanccancn AL, AR; FL, GA, KY, LA, MS, NC, OK, SG, TN ..... 

Western seatntiectiss atc: American Samoa, AK, AZ, CA, CO, Guam, HI, ID, Mariana Islands, MT, ND, NM, 
NWS LESBO) 1D Wes WAC: ope Os ovmeicess cdots 

Glen Burnie, MD 21061. 

4749 Lincoln Mall Drive, Suite 300A, 
Matteson, IL 60443. 

1800 Century Boulevard, Suite 1700, 
Atlanta, GA 30345-3220 

Golden Hills Office Centre, 12600 
West Colfax Avenue, Suite B-300, 
Lakewood, CO 80215. 

Note 1: Canadian carriers, for information regarding proper service center, contact an FMCSA division (State) office in AK, ME, MI, MT, 
NY, ND, VT, or WA. 

Note 2: Mexican carriers are handled through the four southern border divisions and the Western Service Center. For information 
regarding the proper service center, contact an FMCSA division (State) office in AZ, CA, NM, or TX. 

[53 FR 18052, May 19, 1988, as amended at 58 FR 44464, Aug. 
23, 1993; 60 FR 38744, July 28, 1995; 65 FR 35297, June 2, 2000; 
67 FR 61824, Oct. 2, 2002; 72 FR 55702, Oct. 1, 2007; 77 FR 
59827, Oct. 1, 2012 ] 

§390.29 Location of records or documents. 

(a) A motor carrier with multiple offices or terminals 
may maintain the records and documents required by 
this subchapter at its principal place of business, a 
regional office, or driver work-reporting location unless 
otherwise specified in this subchapter. 

(b) All records and documents required by this 
subchapter which are maintained at a regional office or 
driver work-reporting location shall be made available 
for inspection upon request by a special agent or autho- 
rized representative of the Federal Motor Carrier Safety 
Administration at the motor carrier’s principal place of 
business or other location specified by the agent or 
representative within 48 hours after a request is made. 
Saturdays, Sundays, and Federal holidays are excluded 
from the computation of the 48-hour period of time. 

[63 FR 33276, June 18, 1998] 

$390.31 Copies of records or documents. 

(a) All records and documents required to be main- 
tained under this subchapter must be preserved in their 
original form for the periods specified, unless the re- 
cords and documents are suitably photographed and the 
microfilm is retained in lieu of the original record for the 
required retention period. 

(b) To be acceptable in lieu of original records, photo- 
graphic copies of records must meet the following mini- 
mum requirements: 

(1) Photographic copies shall be no less readily acces- 
sible than the original record or document as normally 
filed or preserved would be and suitable means or fa- 
cilities shall be available to locate, identify, read, and 
reproduce such photographic copies. 
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(2) Any significant characteristic, feature or other 
attribute of the original record or document, which pho- 
tography in black and white will not preserve, shall be 
clearly indicated before the photograph is made. 

(3) The reverse side of printed forms need not be 
copied if nothing has been added to the printed matter 
common to all such forms, but an identified specimen of 
each form shall be on the film for reference. 

(4) Film used for photographing copies shall be of 
permanent record-type meeting in all respects the mini- 
mum specifications of the National Bureau of Stan- 
dards, and all processes recommended by the 
manufacturer shall be observed to protect it from dete- 
rioration or accidental destruction. 

(5) Each roll of film shall include a microfilm of a 
certificate or certificates stating that the photographs 
are direct or facsimile reproductions of the original 
records. Such certificate(s) shall be executed by a person 
or persons having personal knowledge of the material 
covered thereby. 

(c) All records and documents required to be main- 
tained under this subchapter may be destroyed after 
they have been suitably photographed for preservation. 

(d) Exception. All records except those requiring a 
signature may be maintained through the use of com- 
puter technology provided the motor carrier can pro- 
duce, upon demand, a computer printout of the required 
data. 

DOT Interpretations—§390.31 

Question 1: May motor carriers use electronic methods to 
store records or documents to satisfy a document retention 
requirement in Chapter III of Subtitle B of Title 49, Code of 
Federal Regulations (49 CFR parts 300-399)? 

Guidance: Yes. Anyone may, but is not required to, use 
electronic methods to create and store records or documents to 
satisfy document retention requirements in Chapter III of 
Subtitle B of Title 49, Code of Federal Regulations (49 parts 
CFR 300-399). This guidance applies only to documents re- 
quired to be generated and maintained or exchanged by pri- 
vate parties, regardless of whether FMCSA subsequently 
requires them to be produced or displayed to FMCSA staff or 
other parties entitled to access. This guidance does not apply 
to documents filed directly with FMCSA. The Agency, how- 
ever, has already established electronic filing methods for 
certain documents. Interested parties can find out about 
available filing methods by consulting specific program infor- 
mation on FMCSA’s Web site (http: //www.fmesa.dot.gov). 

Question 2: How much time does a motor carrier have to 

produce records if the motor carrier maintains all records in 

an electronic format? 

Guidance: A motor carrier must produce records within the 

time frame FMCSA’s regulations require, regardless of 

whether the motor carrier maintains its records in an elec- 

tronic or paper format. For example, if Agency rules require 

that a document be produced upon demand, you must be able 

to provide the Agency with an accurate copy of your electronic 

record upon demand. Similarly, if you are a motor carrier with 

multiple offices and are allowed 48 hours to produce a docu- 

ment in accordance with 49 CFR 390.29, you must be able to 

provide the Agency with an accurate copy of your electronic 

record within 48 hours. 

Question 3: Using record scanning technology, these re- 

quirements can be fulfilled. Is my understanding of §390.31(c) 

correct that once qualifying documents have been suitably 

scanned, original paper documents may be destroyed? 

$390.31 

Guidance: Yes, scanned records, which include a verifiable 
signature, would fulfill the requirements of §390.31 and the 
original paper documents may be destroyed as stated in §390. 
31(c). 

Question 4: If my understanding of §390.31 and its asso- 
ciated interpretations is correct, will this negate the necessity 
to maintain the original road test document as required by 
§$391.31(g)(1)? 

Guidance: Yes, as long as the road test document has been 
properly scanned. 

Question 5: What is an electronic signature? 

Guidance; An electronic signature is a method of signing an 
electronic communication that: (1) Identifies and authenti- 
cates a particular person as the source of the electronic com- 
munication; and (2) indicates such person’s approval of the 
information contained in the electronic communication. An 
electronic signature may be made using any available tech- 
nology that otherwise satisfies FMCSA’s requirements. 

Question 6: What is an electronic “captured image” signa- 
ture and does it qualify as an electronic signature? 

Guidance: An electronic “captured image” signature is a 
scripted name or legal mark that, while conventionally cre- 
ated on paper, may also be created using electronic devices. 
For example, many supermarkets and package delivery ser- 
vices use electronic captured image technology when they 
permit customers to sign their names in script using a stylus 
on an electronic pad. This qualifies as an electronic signature, 
so long as the signature and its related document are elec- 
tronically bound and can be reproduced together. 

Question 7: May anyone use electronic signatures to sat- 
isfy a requirement in Chapter III of Subtitle B of Title 49, 
Code of Federal Regulations (49 CFR parts 300-399) that a 
party sign or certify a document? 

Guidance: Yes. Anyone may, but is not required to, use 
electronic signatures to satisfy the requirements of Chapter 
III of Subtitle B of Title 49, Code of Federal Regulations (49 
CFR parts 300-399) that he or she sign or certify a document. 
This guidance applies only to documents requiring signatures 
that are generated and maintained or exchanged by private 
parties, regardless of whether the Agency subsequently re- 
quires them to be produced or displayed to FMCSA staff or 
other parties entitled to access. This guidance does not apply 
to documents filed directly with the Agency. The Agency, 
however, has already established electronic filing methods for 
certain documents. Interested parties can find out about 
available filing methods by consulting specific program infor- 
mation on FMCSA’s Web site (http:/ /www.fmcsa.dot.gov). 

Question 8: Are motor carriers and other interested par- 
ties required to use electronic methods? 

Guidance: No. Interested entities may choose whether or 
not to use electronic methods or traditional paper methods. 
Where there are two parties to a transaction, both parties 
must agree to conduct business using electronic methods. 

Question 9: Will a document generated using any available 
electronic method satisfy the requirements of Chapter III of 
Subtitle B of Title 49, Code of Federal Regulations? 

Guidance: No. An electronic document must fulfill the same 
function as a paper document. Documents generated using 
electronic methods may be used only if they accurately reflect 
the information in the record and remain accessible in a form 
that can be accurately reproduced for later reference. Docu- 
ments generated using electronic methods will not be consid- 
ered the legal equivalent of traditional paper documents if 
they are not capable of being retained and accurately repro- 
duced for reference by any party entitled to access. 

For example, if FMCSA rules require that a document be 
produced upon demand, you must be able to provide the 
Agency with an accurate copy of your electronic record upon 
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$390.33 

demand. Similarly, if you are a motor carrier with multiple 

offices and are allowed 48 hours to produce a document in 

accordance with 49 CFR 390.29, you must be able to provide 

the Agency with an accurate copy of your electronic record 
within 48 hours. It would not be sufficient to display the 
information on your computer terminal in your place of 
business. You must produce a copy that the Agency can refer 
to at a later date. Similarly, it would not be sufficient to 
provide a document with incomplete information or without a 
signature (whether electronic or handwritten), if required. 
Your electronic storage system must be capable of transfer- 
ring a complete, accurate copy of the document to the Agency. 
Unless the agent requesting the information specifies other- 
wise, you should be prepared to produce paper copies of the 
electronically-stored records or documents within the appli- 
cable time frame. This means that if you are required to 
produce documents on demand, those documents may be 
stored electronically, so long as you can produce them in 
accordance with the Agency’s substantive requirements (e.g., 
immediately and without risk of losing or altering data). For 
an electronic document to be the legal equivalent of a paper 
document, it must be the functional equivalent with respect to 
integrity, accuracy and accessibility. 

Question 10: If FMCSA or another agency entitled to 
access documents requests that I produce a copy of a docu- 
ment or signature, may I produce an electronic copy? 

Guidance: Yes, however, you must be able to reproduce or 
transmit the document so the Agency can refer to it at a later 
date. The acceptable method of transmission may vary, de- 
pending on compatibility with the information systems and 
how the Agency or other entity entitled to access plans to use 
the document. Under some circumstances, electronic transfer 
may be acceptable. In other cases, you may be required to 
print paper copies of the electronically-stored records or 
documents. You should be prepared to produce paper copies 
within the time frame specified in the applicable regulations, 
unless the particular investigator specifically advises you that 
he or she is capable of accepting electronically transferred 
copies. 

Question 11: May I use electronic methods to generate, 
sign, maintain and/or exchange any record the FMCSA regu- 
lations require without requesting an exemption or obtaining 
prior permission? 

Guidance: You may use electronic methods to generate, 
sign, maintain and/or exchange any document that is gener- 
ated and maintained or exchanged by private parties, regard- 
less of whether FMCSA subsequently requires them to be 
produced or displayed to Agency staff or other parties entitled 
to access. You do not need to request an exemption or obtain 
prior permission so long as the electronic record meets all of 
the regulation’s substantive requirements and remains acces- 
sible in a form that can be accurately reproduced for later 
reference. (This does not apply to documents filed directly 
with the Agency. See Question No. 6.) Examples of documents 
generated, maintained or exchanged by private parties in- 
clude, but are not limited to: Employment applications, driver 
histories and other qualification records, leases formed under 
49 CFR part 376, driver-vehicle inspection reports, and re- 
cords of duty status. These are only examples of documents 
about which FMCSA received specific questions and is not an 
exhaustive list of the types of documents that can be gener- 
ated, signed, maintained or exchanged electronically. 

Question 12: May I convert a paper document to an elec- 
tronic document by typing the substantive information on the 
paper document into an electronic format such as a database? 

Guidance: By typing the substantive information from a 
paper document into an electronic format such as a database, 
you are creating a new electronic record, not creating an 
electronic copy of the original. While you may generate and 
maintain such documents for your own use, they do not take 

the place of the original documents. To preserve an accurate 

copy of the original paper document, you must use scanning or 

other “image capture” technology. See Questions 3 and 4 for 

additional guidance. 

Question 13: Is an electronic signature valid if a person 

only has access to an excerpt or summary at the time he or she 

signs a document? 

Guidance: No. If you only provide an excerpt or summary at 

the time someone signs a document you may not subsequently 

attach his or her electronic signature to the complete 

document. 

§390.33 Commercial motor vehicles used for 

purposes other than defined. 

Whenever a commercial motor vehicle of one type is 
used to perform the functions normally performed by a 
commercial motor vehicle of another type, the require- 
ments of this subchapter and Part 325 of Subchapter A 
shall apply to the commercial motor vehicle and to its 
operation in the same manner as though the commercial 
motor vehicle were actually a commercial motor vehicle 

of the latter type. 
Example: If a commercial motor vehicle other than a 

bus is used to perform the functions normally performed 
by a bus, the regulations pertaining to buses and to the 
transportation of passengers shall apply to that com- 
mercial motor vehicle. 

[53 FR 18052, May 19, 1988, as amended at 60 FR 38744, July 
28, 1995] 

§390.35 Certificates, reports, and records: 
falsification, reproduction, or alteration. 

No motor carrier, its agents, officers, representatives, 

or employees shall make or cause to make— 
(a) A fraudulent or intentionally false statement on 

any application, certificate, report, or record required by 
Part 325 of subchapter A or this subchapter; 

(b) A fraudulent or intentionally false entry on any 
application, certificate, report, or record required to be 
used, completed, or retained, to comply with any re- 

quirement of this subchapter or Part 325 of Subchapter 
A; or 

(c) A reproduction, for fraudulent purposes, of any 
application, certificate, report, or record required by this 
subchapter or Part 325 of Subchapter A. 

§390.37 Violation and penalty. 

Any person who violates the rules set forth in this 
subchapter or Part 325 of Subchapter A may be subject 
to civil or criminal penalties. 

§390.39 Exemptions for “covered farm vehicles.” 
(a) Federal requirements. A covered farm vehicle, 

as defined in §390.5, including the individual operating 
that vehicle, is exempt from the following: 

(1) Any requirement relating to commercial driver’s 
licenses in 49 CFR Part 383 or controlled substances 
and alcohol use and testing in 49 CFR Part 382; 

(2) Any requirement in 49 CFR Part 391, Subpart E, 
Physical Qualifications and Examinations. 

(3) Any requirement in 49 CFR Part 395, Hours of 
Service of Drivers. 
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(4) Any requirement in 49 CFR Part 396, Inspection, 
Repair, and Maintenance. 

(b) State requirements—(1) In general.—Federal 
transportation funding to a State may not be termi- 
nated, limited, or otherwise interfered with as a result 
of the State exempting a covered farm vehicle, including 
the individual operating that vehicle, from any State 
requirement relating to the operation of that vehicle. 

(2) Exception.—Paragraph (b)(1) of this section does 
not apply with respect to a covered farm vehicle trans- 
porting hazardous materials that require a placard. 

(c) Other exemptions and exceptions.—The ex- 
emptions in paragraphs (a) and (b) of this section are in 
addition to, not in place of, the agricultural exemptions 
and exceptions in §§383.3(d)(1), 383.3(e), 383.3(f), 391. 
2(a), 391.2(b), 391.2(c), 391.67, 395.1(e)(1), 395.1(e)(2), 
395.1(h), 395.1), and 395.1(k) of this chapter. Motor 
carriers and drivers may utilize any combination of 
these exemptions and exceptions, providing they comply 
fully with each separate exemption and exception. 

[78 FR 16194, March 14, 2013] 

Subpart C—Requirements and 
Information for Intermodal 

Equipment Providers and for Motor 
Carriers Operating Intermodal 

Equipment 

§390.40 What responsibilities do intermodal 
equipment providers have under the Federal 
Motor Carrier Safety Regulations (49 CFR 
parts 350-399)? 

An intermodal equipment provider must— 
(a) Identify its operations to the FMCSA by filing the 

Form MCS—150C required by §390.19. 

Editor’s Note: Effective October 23, 2015, §390.40(a) is 
revised to read: 

(a) Identify its operations to the FMCSA by filing the 
Form MCSA-1 required by §390.201. 

(b) Mark its intermodal equipment with the USDOT 
number as required by §390.21 before tendering the 
equipment to a motor carrier. 

(c) Systematically inspect, repair, and maintain, or 
cause to be systematically inspected, repaired, and 
maintained, in a manner consistent with §396.3(a)(1), 
as applicable, all intermodal equipment intended for 
interchange with a motor carrier. 

(d) Provide intermodal equipment intended for inter- 

change that is in safe and proper operating condition. 

(e) Maintain a system of driver vehicle inspection 

reports submitted to the intermodal equipment provider 

as required by §396.11 of this chapter. 

(f) Maintain a system of inspection, repair, and main- 

tenance records as required by §396.3(b)(3) of this chap- 

ter for equipment intended for interchange with a motor 

carrier. 

(g) Periodically inspect equipment intended for inter- 

change, as required under §396.17 of this chapter. 

(h) At facilities at which the intermodal equipment 

provider makes intermodal equipment available for in- 

$390.44 

terchange, have procedures in place, and provide suffi- 
cient space, for drivers to perform a pre-trip inspection 
of tendered intermodal equipment. 

(i) At facilities at which the intermodal equipment 
provider makes intermodal equipment available for in- 
terchange, develop and implement procedures to repair 
any equipment damage, defects, or deficiencies identi- 
fied as part of a pre-trip inspection, or replace the 
equipment, prior to the driver’s departure. The repairs 
or replacement must be made after being notified by a 
driver of such damage, defects, or deficiencies. 

Qj) Refrain from placing intermodal equipment in ser- 
vice on the public highways if that equipment has been 
found to pose an imminent hazard, as defined in §396. 
72(b)(3) of this chapter. 

[73 FR 76822, Dec. 17, 2008; 74 FR 68708, Dec. 29, 2009; 78 FR 
52654, Aug. 23, 2013; 78 FR 58483, Sept. 24, 2013] 

§390.42 What are the responsibilities of drivers 
and motor carriers operating intermodal 
equipment? 

(a) Before operating intermodal equipment over the 
road, the driver accepting the equipment must inspect 
the equipment components listed in §392.7(b) of this 
subchapter and be satisfied they are in good working 
order. 

(b) A driver or motor carrier transporting intermodal 
equipment must report to the intermodal equipment 
provider, or its designated agent, any known damage, 
defects, or deficiencies in the intermodal equipment at 
the time the equipment is returned to the provider or 
the provider’s designated agent. The report must in- 
clude, at a minimum, the items in §396.11(b)(2) of this 
chapter. 

[73 FR 76822, Dec. 17, 2008; 77 FR 34852, June 12, 2012; 77 FR 
59828, Oct. 1, 2012] 

§390.44 What are the procedures to correct the 
safety record of a motor carrier or an 
intermodal equipment provider? 

(a) An intermodal equipment provider or its 
agent may electronically file questions or concerns at 
http:// dataqs.fmcsa.dot.gov about Federal and State 
data that reference the provider. This includes safety 
violations alleging that the components, parts, or acces- 
sories of intermodal chassis or trailers listed in §392. 
7(b) of this chapter were not in good working order when 
inspected at roadside. An intermodal equipment pro- 
vider should not be held responsible for such violations 
because a motor carrier indicated pursuant to §392.7(b) 
that these components, parts, or accessories had no 
safety defects at the time of the pre-trip inspection. 

(b) A motor carrier or its agent may electronically file 
questions or concerns at http:// dataqs.fmcsa.dot.gouv 
about Federal and State data that reference the motor 
carrier. This includes safety violations alleging that any 
components, parts, or accessories of intermodal chassis 
or trailers, except those listed in §392.7(b) of this chap- 
ter, were not in good working order when inspected at 
roadside. Such violations will not be used by FMCSA in 
making a safety fitness determination of a motor carrier 
(unless there is evidence that the driver or motor carrier 
caused or substantially contributed to the violations) 
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because the driver could not readily detect these viola- 

tions during a pre-trip inspection performed in accor- 

dance with §392.7(b). 
(c) An intermodal equipment provider, or its agent, 

may request FMCSA to investigate a motor carrier 
believed to be in noncompliance with responsibilities 
under 49 U.S.C. 31151 or the implementing regulations 
in this subchapter regarding interchange of intermodal 
equipment by contacting the appropriate FMCSA Field 

Office. 
(d) A motor carrier or its agent may request FMCSA to 

investigate an intermodal equipment provider believed 
to be in noncompliance with responsibilities under 49 
U.S.C. 31151 or the implementing regulations in this 
subchapter regarding interchange of intermodal equip- 
ment by contacting the appropriate FMCSA Field Office. 

[73 FR 76822, Dec. 17, 2008] 

§390.46 Are State and local laws and regulations 
on the inspection, repair, and maintenance of 
intermodal equipment preempted by the 
Federal Motor Carrier Safety Regulations? 

(a) General. As provided by 49 U.S.C. 31151(d), a law, 
regulation, order, or other requirement of a State, a 
political subdivision of a State, or a tribal organization 
relating to the inspection, repair, and maintenance of 
intermodal equipment is preempted if such law, regu- 
lation, order, or other requirement exceeds or is incon- 
sistent with a requirement imposed by the Federal 
Motor Carrier Safety Regulations. 

(b) Pre-existing State requirements— (1) In 
general. Pursuant to 49 U.S.C. 31151(e)(1), unless oth- 
erwise provided in paragraph (b)(2) of this section, a 
State requirement for the periodic inspection of 
intermodal chassis by intermodal equipment providers 
that was in effect on January 1, 2005, shall remain in 

effect only until June 17, 2009. 
(2) Nonpreemption determinations— (i) In 

general. Pursuant to 49 U.S.C. 31151(e)(2), and not- 
withstanding paragraph (a) of this section, a State re- 
quirement described in paragraph (b)(1) of this section 
is not preempted if the Administrator determines that 
the State requirement is as effective as the FMCSA final 
rule and does not unduly burden interstate commerce. 

(ii) Application required. Paragraph (b)(2)(i) of this 
section applies to a State requirement only if the State 
applies to the Administrator for a determination with 
respect to the requirement before the effective date of 
the final rule (June 17, 2009). The Administrator will 
make a determination with respect to any such appli- 
cation within 6 months after the date on which the 
Administrator receives the application. 

Gi) Amended State requirements. If a State 
amends a regulation for which it previously received a 
nonpreemption determination from the Administrator 
under paragraph (b)(2)(i) of this section, it must apply 
for a determination of nonpreemption for the amended 
regulation. Any amendment to a State requirement not 
preempted under this subsection because of a determi- 
nation by the Administrator may not take effect unless 
it is submitted to the Agency before the effective date of 
the amendment, and the Administrator determines that 

the amendment would not cause the State requirement 

to be less effective than the FMCSA final rule on “Re- 

quirements for Intermodal Equipment Providers and 

Motor Carriers and Drivers Operating Intermodal 

Equipment” and would not unduly burden interstate 

commerce. 

[73 FR 76822, Dec. 17, 2008] 

Subpart D—National Registry of 

Certified Medical Examiners 

§390.101 Scope. 
The rules in this subpart establish the minimum 

qualifications for FMCSA certification of a medical ex- 
aminer and for listing the examiner on FMCSA’s Na- 
tional Registry of Certified Medical Examiners. The 
National Registry of Certified Medical Examiners Pro- 
gram is designed to improve highway safety and opera- 
tor health by requiring that medical examiners be 
trained and certified to determine effectively whether 
an operator meets FMCSA physical qualification stan- 
dards under part 391 of this chapter. One component of 
the National Registry Program is the registry itself, 
which is a national database of names and contact 
information for medical examiners who are certified by 
FMCSA to perform medical examinations of operators. 

[77 FR 24127, April 20, 2012] 

§390.103 Eligibility requirements for medical 
examiner certification. 

(a) To receive medical examiner certification from 
FMCSA a person must: 

(1) Be licensed, certified, or registered in accordance 
with applicable State laws and regulations to perform 
physical examinations. The applicant must be an ad- 
vanced practice nurse, doctor of chiropractic, doctor of 
medicine, doctor of osteopathy, physician assistant, or 
other medical professional authorized by applicable 
State laws and regulations to perform physical 
examinations. 

(2) Complete a training program that meets the re- 
quirements of §390.105. 

(3) Pass the medical examiner certification test pro- 
vided by FMCSA and administered by a testing organi- 
zation that meets the requirements of §390.107 and that 
has electronically forwarded to FMCSA the applicant’s 
completed test and application information no more 
than three years after completion of the training pro- 
gram required by paragraph (a)(2) of this section. An 
applicant must not take the test more than once every 
30 days. 

(b) Ifa person has medical examiner certification from 
FMCSA, then to renew such certification the medical 
examiner must remain qualified under paragraph (a)(1) 
of this section and complete additional testing and 
training as required by §390.111(a)(5). 

[77 FR 24127, April 20, 2012] 
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§390.105 Medical examiner training programs. 
An applicant for medical examiner certification must 

complete a training program that: 
(a) Is conducted by a training provider that: 
(1) Is accredited by a nationally recognized medical 

profession accrediting organization to provide continu- 
ing education units; and 

(2) Meets the following administrative requirements: 
G) Provides training participants with proof of 

participation. 
(ii) Provides FMCSA point of contact information to 

training participants. 
(b) Provides training to medical examiners on the 

following topics: 
(1) Background, rationale, mission, and goals of the 

FMCSA medical examiner’s role in reducing crashes, 
injuries, and fatalities involving commercial motor 
vehicles. 

(2) Familiarization with the responsibilities and work 
environment of commercial motor vehicle operation. 

(3) Identification of the operator and obtaining, re- 
viewing, and documenting operator medical history, in- 
cluding prescription and over-the-counter medications. 

(4) Performing, reviewing, and documenting the op- 

erator’s medical examination. 

(5) Performing, obtaining, and documenting addi- 
tional diagnostic tests or medical opinion from a medical 
specialist or treating physician. 

(6) Informing and educating the operator about medi- 
cations and non-disqualifying medical conditions that 
require remedial care. 

(7) Determining operator certification outcome and 
period for which certification should be valid. 

(8)  FMCSA _ reporting and documentation 
requirements. 

Guidance on the core curriculum specifications for use 
by training providers is available from FMCSA. 

[77 FR 24127, April 20, 2012] 

§390.107 Medical examiner certification testing. 

An applicant for medical examiner certification or 
recertification must apply, in accordance with the mini- 
mum specifications for application elements established 
by FMCSA, to a testing organization that meets the 

following criteria: 
(a) The testing organization has documented policies 

and procedures that: 
(1) Use secure protocols to access, process, store, and 

transmit all test items, test forms, test data, and can- 

didate information and ensure access by authorized 

personnel only. 

(2) Ensure testing environments are reasonably com- 

fortable and have minimal distractions. 

(3) Prevent to the greatest extent practicable the 

opportunity for a test taker to attain a passing score by 

fraudulent means. 

(4) Ensure that test center staff who interact with and 

proctor examinees or provide technical support have 

completed formal training, demonstrate competency, 

and are monitored periodically for quality assurance 1n 

testing procedures. 

§390.111 

(5) Accommodate testing of individuals with disabili- 
ties or impairments to minimize the effect of the dis- 
abilities or impairments while maintaining the security 
of the test and data. 

(b) Testing organizations that offer testing of exam- 
inees not at locations that are operated and staffed by 
the organizations but by means of remote, computer- 
based systems must, in addition to the requirements of 
paragraph (a) of this section, ensure that such systems: 

(1) Provide a means to authenticate the identity of the 
person taking the test. 

(2) Provide a means for the testing organization to 
monitor the activity of the person taking the test. 

(3) Do not allow the person taking the test to repro- 
duce or record the contents of the test by any means. 

(c) The testing organization has submitted its docu- 
mented policies and procedures as defined in paragraph 
(a) of this section and, if applicable, paragraph (b) of this 
section to FMCSA and agreed to future reviews by 
FMCSA to ensure compliance with the criteria listed in 
this section. 

(d) The testing organization administers only the cur- 
rently authorized version of the medical examiner cer- 
tification test developed and furnished by FMCSA. 

[77 FR 24128, April 20, 2012; 78 FR 58483, Sept. 24, 2013] 

§390.109 Issuance of the FMCSA medical 
examiner certification credential. 

Upon compliance with the requirements of §390. 
103(a) or (b), FMCSA will issue to a medical examiner 

applicant an FMCSA medical examiner certification cre- 
dential with a unique National Registry Number and 
will add the medical examiner’s name to the National 
Registry of Certified Medical Examiners. The certifica- 
tion credential will expire 10 years after the date of its 
issuance. 

[77 FR 24128, April 20, 2012] 

§390.111 Requirements for continued listing on 
the National Registry of Certified Medical 
Examiners. 

(a) To continue to be listed on the National Registry of 
Certified Medical Examiners, each medical examiner 
must: 

(1) Continue to meet the requirements of this subpart 
and the applicable requirements of part 391 of this 
chapter. 

(2) Report to FMCSA any changes in the application 
information submitted under §$390.103(a)(3) within 30 
days of the change. 

(3) Continue to be licensed, certified, or registered, 

and authorized to perform physical examinations, in 
accordance with the applicable laws and regulations of 

each State in which the medical examiner performs 
examinations. 

(4) Maintain documentation of State licensure, regis- 
tration, or certification to perform physical examina- 
tions for each State in which the examiner performs 
examinations and maintain documentation of and 

completion of all training required by this section and 

§390.105. The medical examiner must make this docu- 

mentation available to an authorized representative of 
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FMCSA or an authorized representative of Federal, 

State, or local government. The medical examiner must 

provide this documentation within 48 hours of the re- 

quest for investigations and within 10 days of the re- 

quest for regular audits of eligibility. 
(5) Maintain medical examiner certification by com- 

pleting training and testing according to the following 

schedule: 
(i) No sooner than 4 years and no later than 5 years 

after the date of issuance of the medical examiner cer- 
tification credential, complete periodic training as speci- 

fied by FMCSA. 
(ii) No sooner than 9 years and no later than 10 years 

after the date of issuance of the medical examiner cer- 
tification credential: 

(A) Complete periodic training as specified by 
FMCSA; and 

(B) Pass the test required by §390.103(a)(3). 
(b) FMCSA will issue a new medical examiner certi- 

fication credential valid for 10 years to a medical exam- 
iner who complies with paragraphs (a)(1) through (4) of 
this section and who successfully completes the training 
and testing as required by paragraphs (a)(5)(i) and (ii) of 
this section. 

(77 FR 24128, April 20, 2012] 

§390.113 Reasons for removal from the National 

Registry of Certified Medical Examiners. 

FMCSA may remove a medical examiner from the 
National Registry of Certified Medical Examiners when 
a medical examiner fails to meet or maintain the quali- 
fications established by this subpart, the requirements 
of other regulations applicable to the medical examiner, 
or otherwise does not meet the requirements of 49 
U.S.C. 31149. The reasons for removal may include, but 
are not limited to: 

(a) The medical examiner fails to comply with the 
requirements for continued listing on the National Reg- 
istry of Certified Medical Examiners, as described in 
§390.111. 

(b) FMCSA finds that there are errors, omissions, or 
other indications of improper certification by the medi- 
cal examiner of an operator in either the completed 
Medical Examination Reports or the medical examiner’s 
certificates. 

(c) The FMCSA determines the medical examiner 
issued a medical examiner’s certificate to an operator of 
a commercial motor vehicle who failed to meet the 
applicable standards at the time of the examination. 

(d) The medical examiner fails to comply with the 
examination requirements in §391.43 of this chapter. 

(e) The medical examiner falsely claims to have com- 
pleted training in physical and medical examination 
standards as required by this subpart. 

[77 FR 24128, April 20, 2012] 

§390.115 Procedure for removal from the 
National Registry of Certified Medical 
Examiners. 

(a) Voluntary removal. To be voluntarily removed 
from the National Registry of Certified Medical Exam- 
iners, a medical examiner must submit a request to the 

FMCSA Director, Office of Carrier, Driver and Vehicle 

Safety Standards. Except as provided in paragraph (b) 

of this section, the Director, Office of Carrier, Driver and 

Vehicle Safety Standards will accept the request and the 

removal will become effective immediately. On and after 

the date of issuance of a notice of proposed removal from 

the National Registry of Certified Medical Examiners, 

as described in paragraph (b) of this section, however, 

the Director, Office of Carrier, Driver and Vehicle Safety 

Standards will not approve the medical examiner’s re- 

quest for voluntary removal from the National Registry 

of Certified Medical Examiners. 
(b) Notice of proposed removal. Except as pro- 

vided by paragraphs (a) and (e) of this section, FMCSA 
initiates the process for removal of a medical examiner 
from the National Registry of Certified Medical Exam- 
iners by issuing a written notice of proposed removal to 
the medical examiner, stating the reasons that removal 
is proposed under §390.113 and any corrective actions 
necessary for the medical examiner to remain listed on 
the National Registry of Certified Medical Examiners. 

(c) Response to notice of proposed removal and 
corrective action. A medical examiner who has re- 
ceived a notice of proposed removal from the National 
Registry of Certified Medical Examiners must submit 
any written response to the Director, Office of Carrier, 
Driver and Vehicle Safety Standards no later than 30 
days after the date of issuance of the notice of proposed 
removal. The response must indicate either that the 
medical examiner believes FMCSA has relied on erro- 
neous reasons, in whole or in part, in proposing removal 
from the National Registry of Certified Medical Exam- 
iners, as described in paragraph (c)(1) of this section, or 
that the medical examiner will comply and take any 
corrective action specified in the notice of proposed re- 
moval, as described in paragraph (c)(2) of this section. 

(1) Opposing a notice of proposed removal. If the 
medical examiner believes FMCSA has relied on an 
erroneous reason, in whole or in part, in proposing 
removal from the National Registry of Certified Medical 
Examiners, the medical examiner must explain the ba- 
sis for his or her belief that FMCSA relied on an erro- 
neous reason in proposing the removal. The Director, 
Office of Carrier, Driver and Vehicle Safety Standards 
will review the explanation. 

(i) If the Director, Office of Carrier, Driver and Vehicle 

Safety Standards finds FMCSA has wholly relied on an 
erroneous reason for proposing removal from the Na- 
tional Registry of Certified Medical Examiners, the Di- 
rector, Office of Carrier, Driver and Vehicle Safety 
Standards will withdraw the notice of proposed removal 
and notify the medical examiner in writing of the 
determination. If the Director, Office of Carrier, Driver 
and Vehicle Safety Standards finds FMCSA has partly 
relied on an erroneous reason for proposing removal 
from the National Registry of Certified Medical Exam- 
iners, the Director, Office of Carrier, Driver and Vehicle 
Safety Standards will modify the notice of proposed 
removal and notify the medical examiner in writing of 
the determination. No later than 60 days after the date 
the Director, Office of Carrier, Driver and Vehicle Safety 
Standards modifies a notice of proposed removal, the 
medical examiner must comply with this subpart and 
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correct any deficiencies identified in the modified notice 
of proposed removal as described in paragraph (c)(2) of 
this section. 

(ii) If the Director, Office of Carrier, Driver and Vehicle 
Safety Standards finds FMCSA has not relied on an 
erroneous reason in proposing removal, the Director, 
Office of Carrier, Driver and Vehicle Safety Standards 
will affirm the notice of proposed removal and notify the 
medical examiner in writing of the determination. No 
later than 60 days after the date the Director, Office of 
Carrier, Driver and Vehicle Safety Standards affirms 
the notice of proposed removal, the medical examiner 
must comply with this subpart and correct the deficien- 
cies identified in the notice of proposed removal as 
described in paragraph (c)(2) of this section. 

(iii) If the medical examiner does not submit a written 
response within 30 days of the date of issuance of a 
notice of proposed removal, the removal becomes effec- 
tive and the medical examiner is immediately removed 
from the National Registry of Certified Medical 
Examiners. 

(2) Compliance and corrective action. (i) The 
medical examiner must comply with this subpart and 
complete the corrective actions specified in the notice of 
proposed removal no later than 60 days after either the 
date of issuance of the notice of proposed removal or the 
date the Director, Office of Carrier, Driver and Vehicle 
Safety Standards affirms or modifies the notice of pro- 
posed removal, whichever is later. The medical exam- 

iner must provide documentation of compliance and 
completion of the corrective actions to the Director, 
Office of Carrier, Driver and Vehicle Safety Standards. 
The Director, Office of Carrier, Driver and Vehicle Safety 

Standards may conduct any investigations and request 
any documentation necessary to verify that the medical 
examiner has complied with this subpart and completed 
the required corrective action(s). The Director, Office of 
Carrier, Driver and Vehicle Safety Standards will notify 
the medical examiner in writing whether he or she has 
met the requirements to continue to be listed on the 
National Registry of Certified Medical Examiners. 

(ii) If the medical examiner fails to complete the 
proposed corrective action(s) within the 60-day period, 
the removal becomes effective and the medical examiner 
is immediately removed from the National Registry of 

Certified Medical Examiners. The Director, Office of 

Carrier, Driver and Vehicle Safety Standards will notify 

the person in writing that he or she has been removed 

from the National Registry of Certified Medical 

Examiners. 
(3) At any time before a notice of proposed removal 

from the National Registry of Certified Medical Exam- 

iners becomes final, the recipient of the notice of pro- 

posed removal and the Director, Office of Carrier, Driver 

and Vehicle Safety Standards may resolve the matter by 

mutual agreement. 

(d) Request for administrative review. Ifa person 

has been removed from the National Registry of Certi- 

fied Medical Examiners under paragraph (c)(1)(iii), 

(c)(2)(ii), or (e) of this section, that person may request 

an administrative review no later than 30 days after the 

date the removal becomes effective. The request must be 

submitted in writing to the FMCSA Associate Adminis- 

§390.115 

trator for Policy and Program Development. The re- 
quest must explain the error(s) committed in removing 
the medical examiner from the National Registry of 
Certified Medical Examiners, and include a list of all 
factual, legal, and procedural issues in dispute, and any 
supporting information or documents. 

(1) Additional procedures for administrative 
review. The Associate Administrator may ask the per- 
son to submit additional data or attend a conference to 
discuss the removal. If the person does not provide the 
information requested, or does not attend the scheduled 
conference, the Associate Administrator may dismiss 
the request for administrative review. 

(2) Decision on administrative review. The Asso- 
ciate Administrator will complete the administrative 
review and notify the person in writing of the decision. 
The decision constitutes final Agency action. If the As- 
sociate Administrator decides the removal was not 
valid, FMCSA will reinstate the person and reissue a 
certification credential to expire on the expiration date 
of the certificate that was invalidated under paragraph 
(g) of this section. The reinstated medical examiner 
must: 

(i) Continue to meet the requirements of this subpart 
and the applicable requirements of part 391 of this 
chapter. 

(ii) Report to FMCSA any changes in the application 
information submitted under §390.103(a)(3) within 30 
days of the reinstatement. 

(iii) Be licensed, certified, or registered in accordance 
with applicable State laws and regulations to perform 
physical examinations. 

(iv) Maintain documentation of State licensure, reg- 
istration, or certification to perform physical examina- 
tions for each State in which the examiner performs 
examinations maintain documentation of completion of 
all training required by $390.105 and §390.111. The 
medical examiner must also make this documentation 
available to an authorized representative of FMCSA or 

an authorized representative of Federal, State, or local 
government. The medical examiner must provide this 
documentation within 48 hours of the request for inves- 
tigations and within 10 days of the request for regular 
audits of eligibility. 

(v) Complete periodic training as required by the 
Director, Office of Carrier, Driver and Vehicle Safety 

Standards. 
(e) Emergency removal. In cases of either willful- 

ness or in which public health, interest, or safety re- 
quires, the provisions of paragraph (b) of this section are 
not applicable and the Director, Office of Carrier, Driver 
and Vehicle Safety Standards may immediately remove 
a medical examiner from the National Registry of Cer- 
tified Medical Examiners and invalidate the certifica- 
tion credential issued under §390.109. A person who has 
been removed under the provisions of this paragraph 
may request an administrative review of that decision 
as described under paragraph (d) of this section. 

(f) Reinstatement on the National Registry of 
Certified Medical Examiners. No sooner than 30 
days after the date of removal from the National Reg- 
istry of Certified Medical Examiners, a person who has 
been voluntarily or involuntarily removed may apply to 
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the Director, Office of Carrier, Driver and Vehicle Safety 

Standards to be reinstated. The person must: 
(1) Continue to meet the requirements of this subpart 

and the applicable requirements of part 391 of this 

chapter. 
(2) Report to FMCSA any changes in the application 

information submitted under §390.103(a)(3). 
(3) Be licensed, certified, or registered in accordance 

with applicable State laws and regulations to perform 
physical examinations. 

(4) Maintain documentation of State licensure, regis- 
tration, or certification to perform physical examina- 
tions for each State in which the person performs 
examinations and maintains documentation of comple- 
tion of all training required by §§390.105 and 390.111. 
The medical examiner must also make this documenta- 
tion available to an authorized representative of 
FMCSA or an authorized representative of Federal, 
State, or local government. The person must provide 
this documentation within 48 hours of the request for 
investigations and within 10 days of the request for 
regular audits of eligibility. 

(5) Complete training and testing as required by the 
Director, Office of Carrier, Driver and Vehicle Safety 

Standards. 
(6) In the case of a person who has been involuntarily 

removed, provide documentation showing completion of 
any corrective actions required in the notice of proposed 
removal. 

(g) Effect of final decision by FMCSA. If a person 
is removed from the National Registry of Certified Medi- 
cal Examiners under paragraph (c) or (e) of this section, 
the certification credential issued under §390.109 is no 

longer valid. However, the removed person’s informa- 
tion remains publicly available for 3 years, with an 
indication that the person is no longer listed on the 
National Registry of Certified Medical Examiners as of 
the date of removal. 

[77 FR 24128, April 20, 2012] 

Subpart E—Unified Registration 
System 

§390.201 USDOT Registration. 

Editor’s Note: Effective October 23, 2015, §390.201 is 
added. 

(a) Purpose. This section establishes who must reg- 
ister with FMCSA under the Unified Registration Sys- 
tem, the filing schedule, and general information 
pertaining to persons subject to the Unified Registration 
System registration requirements. 

(b) Applicability. (1) Except as provided in para- 
graph (g) of this section, each motor carrier (including a 
private motor carrier, an exempt for-hire motor carrier, 
a non-exempt for-hire motor carrier, and a motor carrier 
of passengers that participates in a through ticketing 
arrangement with one or more interstate for-hire motor 
carriers of passengers), intermodal equipment provider, 
broker and freight forwarder subject to the require- 
ments of this subchapter must file Form MCSA-1 with 
FMCSA to: 

(i) Identify its operations with the Federal Motor 

Carrier Safety Administration for safety oversight, as 

authorized under 49 U.S.C. 31144, as applicable; 

(ii) Obtain operating authority required under 49 

U.S.C. chapter 139, as applicable; and 

(iii) Obtain a hazardous materials safety permit as 

required under 49 U.S.C. 5109, as applicable. 

(2) A cargo tank and cargo tank motor vehicle manu- 

facturer, assembler, repairer, inspector, tester, and de- 

sign certifying engineer that is subject to registration 

requirements under 49 CFR 107.502 and 49 U.S.C. 5108 

must satisfy those requirements by electronically filing 

Form MCSA-1 with FMCSA. 
(c) General (1)(i) A person that fails to file Form 

MCSA-1 pursuant to paragraph (d)(1) of this section is 
subject to the penalties prescribed in 49 U.S.C. 
521(b)(2)(B) or 49 U.S.C. 14901(a), as appropriate. 

(ii) A person that fails to complete biennial updates to 
the information pursuant to paragraph (d)(2) of this 
section is subject to the penalties prescribed in 49 
U.S.C. 521(b)(2)(B) or 49 U.S.C. 14901(a), as appropri- 
ate, and deactivation of its USDOT Number. 

(iii) A person that furnishes misleading information or 
makes false statements upon Form MCSA-1 is subject 
to the penalties prescribed in 49 U.S.C. 521(b)(2)(B), 49 
U.S.C. 14901(a) or 49 U.S.C. 14907, as appropriate. 

(2) Upon receipt and processing of Form MCSA-1, 
FMCSA will issue the applicant an inactive identifica- 
tion number (USDOT Number). FMCSA will activate 
the USDOT Number after completion of applicable ad- 
ministrative filings pursuant to §390.205(a), unless the 
applicant is subject to §390.205(b). An applicant may 
not begin operations nor mark a commercial motor ve- 
hicle with the USDOT Number until after the date of 
the Agency’s written notice that the USDOT Number 
has been activated. 

(3) The motor carrier must display a valid USDOT 
Number on each self-propelled CMV, as defined in 
$390.5, along with the additional information required 
by §390.21. 

(d) Filing schedule. Each person listed under §390. 
201(b) must electronically file Form MCSA-1 at the 
following times: 

(1) Before it begins operations; and 
(2) Every 24 months as prescribed in paragraph (d)(3) 

of this section. 
(3)@) Persons assigned a USDOT Number must file an 

updated Form MCSA-1 every 24 months, according to 
the following schedule: 

USDOT Number ending in Must file by last day of 
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(ii) If the next-to-last digit of its USDOT Number is 
odd, the person must file its update in every odd- 
numbered calendar year. If the next-to-last digit of the 
USDOT Number is even, the person must file its update 
in every even-numbered calendar year. 

(4) When there is a change in legal name, form of 
business, or address. A registered entity must notify 
the Agency of a change in legal name, form of business, 
or address within 30 days of the change by filing an 
updated Form MCSA-1 reflecting the revised 
information. Notification of a change in legal name, 
form of business, or address does not relieve a registered 
entity from the requirement to file an updated Form 
MCSA-1 every 24 months in accordance with paragraph 
(d)(3) of this section. 

(5) When there is a transfer of operating 
authority. (i) Both a person who obtains operating 
authority through a transfer, as defined in part 365, 
subpart D of this subchapter (transferee), and the per- 
son transferring its operating authority (transferor), 
must each notify the Agency of the transfer within 30 
days of consummation of the transfer by filing: 

(A) An updated Form MCSA-1, for the transferor, and 
for the transferee, if the transferee had an existing 
USDOT Number at the time of the transfer; or 

(B) A new Form MCSA-1, if the transferee did not 
have an existing USDOT Number at the time of the 
transfer. 

(C) A copy of the operating authority that is being 
transferred. 

(ii) Notification of a transfer of operating authority 
does not relieve a registered entity from the require- 
ment to file an updated Form MCSA-1 every 24 months 
in accordance with paragraph (d)(3) of this section. 

(e) Availability of form. Form MCSA-1 is an elec- 
tronic application and is available, including complete 
instructions, from the FMCSA Web site at http://www. 
fmcsa.dot.gov (Keyword “MCSA-1”). 

(f) Where to file. Persons subject to the registration 
requirements under this subpart must electronically file 
Form MCSA-1 on the FMCSA Web site at http://www. 

fmcsa.dot.gov. 
(g) Exception. The rules in this subpart do not gov- 

ern the application by a Mexico-domiciled motor carrier 

to provide transportation of property or passengers in 

interstate commerce between Mexico and points in the 

United States beyond the municipalities and commer- 

cial zones along the United States-Mexico international 

border. The applicable procedures governing transpor- 

tation by Mexico-domiciled motor carriers are provided 

in §390.19. 

[78 FR 52654, Aug. 23, 2013] 

§390.203 PRISM State registration/biennial 

updates. 

Editor’s Note: Effective October 23, 2015, §390.203 is 

added. ; | 

(a) A motor carrier that registers its vehicles in a State 

that participates in the Performance and Registration 

Information Systems Management (PRISM) program 

(authorized under section 4004 of the Transportation 

Equity Act for the 21st Century [Pub. L. 105-178, 112 

$390.207 

Stat. 107]) alternatively may satisfy the requirements 
set forth in §390.201 by electronically filing all the 
required USDOT registration and biennial update in- 
formation with the State according to its policies and 
procedures, provided the State has integrated the 
USDOT registration/update capability into its vehicle 
registration program. 

(b) If the State procedures do not allow a motor carrier 
to file the Form MCSA-1 or to submit updates within the 
period specified in §390.201(d)(2), a motor carrier must 
complete such filings directly with FMCSA. 

(c) A for-hire motor carrier, unless providing transpor- 
tation exempt from the commercial registration require- 
ments of 49 U.S.C. chapter 139, must obtain operating 
authority as prescribed under §390.201(b) and part 365 
of this subchapter before operating in interstate 
commerce. 

[78 FR 52655, Aug. 23, 2013] 

§390.205 Special requirements for registration. 

Editor’s Note: Effective October 23, 2015, §390.205 is 

added. 
(a)(1) General. A person applying to operate as a 

motor carrier, broker, or freight forwarder under this 
subpart must make the additional filings described in 
paragraphs (a)(2) and (a)(3) of this section as a condition 
for registration under this subpart within 90 days of the 
date on which the application is filed: 

(2) Evidence of financial responsibility. (i) A per- 
son that registers to conduct operations in interstate 
commerce as a for-hire motor carrier, a broker, or a 
freight forwarder must file evidence of financial respon- 
sibility as required under part 387, subparts C and D of 
this subchapter. 

(ii) A person that registers to transport hazardous 
materials as defined in 49 CFR 171.8 (or any quantity of 
a material listed as a select agent or toxin in 42 CFR 
part 73) in interstate commerce must file evidence of 
financial responsibility as required under part 387, sub- 
part C of this subchapter. 

(3) Designation of agent for service of process. 
All motor carriers (both private and for-hire), brokers 
and freight forwarders required to register under this 
subpart must designate an agent for service of process 
(a person upon whom court or Agency process may be 
served) following the rules in part 366 of this 
subchapter: 

(b) If an application is subject to a protest period, the 
Agency will not activate a USDOT Number until expi- 
ration of the protest period provided in §365.115 of this 
subchapter or—if a protest is received—after FMCSA 
denies or rejects the protest, as applicable. 

[78 FR 52655, Aug. 23, 2013] 

§390.207 Other governing regulations. 

Editor’s Note: Effective October 23, 2015, §390.207 is 

added. 
(a) Motor carriers. (1) A motor carrier granted reg- 

istration under this part must successfully complete the 
applicable New Entrant Safety Assurance Program as 
described in paragraphs (a)(1)(i) through (a)(1)(iii) of 
this section as a condition for permanent registration: 
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§390.209 

(i) A U.S.- or Canada-domiciled motor carrier is sub- 

ject to the new entrant safety assurance program under 

part 385, subpart D, of this subchapter. 
(ii) A Mexico-domiciled motor carrier is subject to the 

safety monitoring program under part 385, subpart B of 

this subchapter. 
(iii) A Non-North America-domiciled motor carrier is 

subject to the safety monitoring program under part 

385, subpart I of this subchapter. 
(2) Only the legal name or a single trade name of the 

motor carrier may be used on the Form MCSA-1. 
(b) Brokers, freight forwarders and non-exempt 

for-hire motor carriers. (1) A broker or freight for- 
warder must obtain operating authority pursuant to 
part 365 of this chapter as a condition for obtaining 
USDOT Registration. 

(2) A motor carrier registering to engage in transpor- 
tation that is not exempt from economic regulation by 
FMCSA must obtain operating authority pursuant to 
part 365 of this subchapter as a condition for obtaining 
USDOT Registration. 

(c) Intermodal equipment providers. An 
intermodal equipment provider is subject to the require- 
ments of subpart D of this part. 

(1) Only the legal name or a single trade name of the 
intermodal equipment provider may be used on the 
Form MCSA-1. 

(2) The intermodal equipment provider must identify 
each unit of interchanged intermodal equipment by its 
assigned USDOT Number. 

(d) Hazardous materials’ safety permit 
applicants. A person who applies for a hazardous ma- 
terials safety permit is subject to the requirements of 
part 385, subpart E, of this subchapter. 

(e) Cargo tank facilities. A cargo tank facility is 
subject to the requirements of 49 CFR part 107, subpart 
F, 49 CFR part 172, subpart H, and 49 CFR part 180. 

[78 FR 52655, Aug. 23, 2013] 

§390.209 Pre-authorization safety audit. 

Editor’s Note: Effective October 23, 2015, §390.209 is 
added. 
Anon-North America-domiciled motor carrier seeking 

to provide transportation of property or passengers in 

interstate commerce within the United States must 
pass the pre-authorization safety audit under §385. 
607(c) of this subchapter as a condition for receiving 
registration under this part. 

[78 FR 52655, Aug. 23, 2013] 

Special topics — Serious pattern of violations 

Question 1: What constitutes a “serious pattern” of viola- 
tions? 

Guidance: A serious pattern constitutes violations that are 
both widespread and continuing over a period of time. A 
serious pattern is more than isolated violations. A serious 
pattern does not require a specific number of violations. 
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PART 391—QUALIFICATIONS OF 
DRIVERS AND LONGER 

COMBINATION VEHICLE (LCV) 
DRIVER INSTRUCTORS 

Subpart A—General 
Sec. 
391.1 Scope of the rules in this part; additional qualifica- 

tions; duties of carrier-drivers. 
391.2 General exceptions. 

Subpart B—Qualification and Disqualification of Drivers 
391.11 General qualifications of drivers. 

391.13 Responsibilities of drivers. 
391.15 Disqualification of drivers. 

Subpart C—Background and Character 

391.21 Application for employment. 
391.23 Investigation and inquiries. 

391.25 Annual inquiry and review of driving record. 
391.27 Record of violations. 

Subpart D—Tests 

391.31 Road test. 
391.33 Equivalent of road test. 

Subpart E—Physical Qualifications and Examinations 

391.41 Physical qualifications for drivers. 

391.42 Schedule for use of medical examiners listed on the 
National Registry of Certified Medical Examiners. 

391.43 Medical examination; certificate of physical 
qualification. 

391.45 Persons who must be medically examined and 
certified. 

391.47 Resolution of conflicts of medical evaluation. 

391.49 Alternative physical qualification standards for the 
loss or impairment of limbs. 

Subpart F—Files and Records 

391.51 General requirements for driver qualification files. 

391.53 Driver investigation history file. 
391.55 LCV Driver-instructor qualification files. 

Subpart G—Limited Exemptions 

391.61 Drivers who were regularly employed before Janu- 
ary 1, 1971. 

391.62 Limited exemptions for intra-city zone drivers. 
391.63 Multiple-employer drivers. 
391.64 Grandfathering for certain drivers participating in 

vision and diabetes waiver study programs. 

391.65 Drivers furnished by other motor carriers. 

391.67 Farm vehicle drivers of articulated commercial mo- 
tor vehicles. 

391.68 Private motor carrier of passengers (nonbusiness). 

391.69 Private motor carrier of passengers (business). 

391.71 [Reserved.] 

Authority: 49 U.S.C. 504, 508, 31133, 31136, and 31502; sec. 

4007(b) of Pub. L. 102-240, 105 Stat. 1914, 2152; sec. 114 of 

Pub. L. 103-311, 108 Stat. 1673, 1677; sec. 215 of Pub. L. 

106-159, 113 Stat. 1748, 1767; sec. 32934 of Pub. L. 112-141, 

126 Stat. 405, 830; and 49 CFR 1.87. 

Subpart A—General 

§391.1 Scope of the rules in this part; additional 

qualifications; duties of carrier-drivers. 

(a) The rules in this part establish minimum qualifi- 

cations for persons who drive commercial motor vehicles 

as, for, or on behalf of motor carriers. The rules in this 

§391.2 

part also establish minimum duties of motor carriers 
with respect to the qualifications of their drivers. 

(b) A motor carrier who employs himself/herself as a 
driver must comply with both the rules in this part that 
apply to motor carriers and the rules in this part that 
apply to drivers. 

[35 FR 6460, Apr. 22, 1970, as amended at 53 FR 18057, May 19, 
1988; 60 FR 38744, July 28, 1995] 

§391.2 General exceptions. 

(a) Farm custom operation. The rules in this part, 
except for §391.15(e) and (f), do not apply to a driver who 
drives a commercial motor vehicle controlled and oper- 
ated by a person engaged in custom-harvesting opera- 
tions, if the commercial motor vehicle is used to— 

(1) Transport farm machinery, supplies, or both, to or 
from a farm for custom-harvesting operations on a farm; 
or 

(2) Transport custom-harvested crops to storage or 
market. 

(b) Apiarian industries. The rules in this part, ex- 
cept for §391.15(e) and (f), do not apply to a driver who 
is operating a commercial motor vehicle controlled and 
operated by a beekeeper engaged in the seasonal trans- 
portation of bees. 

(c) Certain farm vehicle drivers. The rules in this 
part, except for §391.15(e) and (f), do not apply to a farm 
vehicle driver except a farm vehicle driver who drives an 
articulated (combination) commercial motor vehicle, as 
defined in §390.5 of this chapter. For limited exemptions 
for farm vehicle drivers of articulated commercial motor 
vehicles, see §391.67. 

(d) Covered farm vehicles. The rules in part 391, 
Subpart E—Physical Qualifications and 
Examinations—do not apply to drivers of “covered farm 
vehicles,” as defined in 49 CFR 390.5. 

[73 FR 73126, Dec. 1, 2008; 75 FR 59135, Sept. 27, 2010; 76 FR 
75487, Dec. 2, 2011; 78 FR 16195, March 14, 2013; 78 FR 58483, 
Sept. 24, 2013] 

DOT Interpretations—§391.2 

Question 1: Must exempt intracity zone (see §390.5) driv- 
ers comply with the medical requirements of this subpart? 

Guidance: No, provided: a. the driver was otherwise quali- 
fied and operating in a municipality or exempt intracity zone 
thereof throughout the 1-year period ending November 18, 
1988; and, 

b. the driver’s medical condition has not substantially wors- 
ened since August 23, 1988. 

Question 2: What driver qualification requirements must 
a farm vehicle driver (as defined in §390.5) comply with in 
part 391? 

Guidance: Drivers meeting the definition of “farm vehicle 
driver” who operate straight trucks are exempted from all 
driver qualification requirements of part 391. All drivers of 
articulated motor vehicles with a GCWR of 10,001 pounds or 
more are required to possess a current medical certificate as 
required in §§391.41 and 391.45. 
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§391.11 

Subpart B—Qualification and 
Disqualification of Drivers 

§391.11 General qualifications of drivers. 

(a) A person shall not drive a commercial motor ve- 

hicle unless he/she is qualified to drive a commercial 
motor vehicle. Except as provided in §391.63, a motor 
carrier shall not require or permit a person to drive a 
commercial motor vehicle unless that person is qualified 
to drive a commercial motor vehicle. 

(b) Except as provided in subpart G of this part, a 
person is qualified to drive a motor vehicle if he/she— 

(1) Is at least 21 years old; 
(2) Can read and speak the English language suffi- 

ciently to converse with the general public, to under- 
stand highway traffic signs and signals in the English 
language, to respond to official inquiries, and to make 

entries on reports and records; 
(3) Can, by reason of experience, training, or both, 

safely operate the type of commercial motor vehicle 
he/she drives; 

(4) Is physically qualified to drive a commercial motor 
vehicle in accordance with subpart E—Physical Quali- 
fications and Examinations of this part; 

(5) Has a currently valid commercial motor vehicle 
operator’s license issued only by one State or 
jurisdiction. 

(6) Has prepared and furnished the motor carrier that 
employs him/her with the list of violations or the cer- 
tificate as required by §391.27; 

(7) Is not disqualified to drive a commercial motor 
vehicle under the rules in §391.15; and 

(8) Has successfully completed a driver’s road test and 
has been issued a certificate of driver’s road test in 
accordance with §391.31, or has presented an operator’s 
license or a certificate of road test which the motor 
carrier that employs him/her has accepted as equivalent 
to a road test in accordance with §391.33. 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 35 FR 19181, Dec. 18, 1970; 36 FR 222, Jan. 7, 1971; 36 
FR 24220, Dec. 22, 1971; 45 FR 46424, July 10, 1980; 52 FR 
20589, June 1, 1987; 59 FR 60323, Nov. 23, 1994; 60 FR 38744, 
38745, July 28, 1995; 63 FR 33277, June 18, 1998] 

DOT Interpretations—§391.11 

Question 1: Is there a maximum age limit for driving in 
interstate commerce? 

Guidance: The FMCSRs do not specify any maximum age 
limit for drivers. 

Question 2: Does the age requirement in §391.11(b)(1) 
apply to CMV drivers involved entirely in intrastate com- 
merce? 

Guidance: No. Neither the CDL requirements in part 383 
nor the FMCSRs in parts 390-399 require drivers engaged 
purely in intrastate commerce to be 21 years old. The States 
may set lower age thresholds for intrastate drivers. 

Question 3: What effect does the Age Discrimination in 
Employment Act have on the minimum age requirement for 
an interstate driver? 

Guidance: None. The Age Discrimination in Employment 
Act, 29 U.S.C. 621-634, recognizes an exception when age is a 
bona fide occupational qualification. 29 U.S.C. 623()(1). 

Question 4: May a motor carrier be exempt from driver 

qualification requirements by hiring a driver leasing company 

or temporary help service? 

Guidance: No. The FMCSRs apply to, and impose respon- 

sibilities on, motor carriers and their drivers. The FHWA does 

not regulate driver leasing companies or temporary help ser- 

vice companies. 

Question 5: May a motor carrier lawfully permit a person 

not yet qualified as a driver in accordance with §391.11 to 

operate a vehicle in interstate commerce for the purpose of 

attending a training and indoctrination course in the opera- 

tion of that specific vehicle? 

Guidance: No. If the trip is in interstate commerce, the 
driver must be fully qualified to operate a CMV. 

Question 6: Does the Military Selective Service Act of 1967 
require a motor carrier to place a returning veteran in his/her 
previous position (driving interstate) even though he/she fails 
to meet minimum physical standards? 

Guidance: No. The Act does not require a motor carrier to 
place a returning veteran who does not meet the minimum 
physical standards into his/her previous driving position. The 
returning veteran must meet the physical requirements and 
obtain a medical examiner’s certificate before driving in in- 
terstate operations. 

§391.13 Responsibilities of drivers. 

In order to comply with the requirements of §392.9(a) 
and §393.9 of this subchapter, a motor carrier shall not 

require or permit a person to drive a commercial motor 
vehicle unless the person— 

(a) Can, by reason of experience, training, or both, 
determine whether the cargo he/she transports (includ- 
ing baggage in a passenger-carrying commercial motor 

vehicle) has been properly located, distributed, and se- 
cured in or on the commercial motor vehicle he/she 
drives; . 

(b) Is familiar with methods and procedures for se- 
curing cargo in or on the commercial motor vehicle 
he/she drives. 

$391.15 Disqualification of drivers. 

(a) General. A driver who is disqualified shall not 
drive a commercial motor vehicle. A motor carrier shall 
not require or permit a driver who is disqualified to 
drive a commercial motor vehicle. 

(b) Disqualification for loss of driving privileges. 
(1) A driver is disqualified for the duration of the driver’s 
loss of his/her privilege to operate a commercial motor 
vehicle on public highways, either temporarily or per- 
manently, by reason of the revocation, suspension, with- 
drawal, or denial of an operator’s license, permit, or 
privilege, until that operator’s license, permit, or privi- 
lege is restored by the authority that revoked, sus- 
pended, withdrew, or denied it. 

(2) A driver who receives a notice that his/her license, 
permit, or privilege to operate a commercial motor ve- 
hicle has been revoked, suspended, or withdrawn shall 
notify the motor carrier that employs him/her of the 
contents of the notice before the end of the business day 
following the day the driver received it. 

(c) Disqualification for criminal and other 
offenses. 
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(1) General rule. A driver who is convicted of (or 
forfeits bond or collateral upon a charge of) a disquali- 

fying offense specified in paragraph (c)(2) of this section 
is disqualified for the period of time specified in para- 
graph (c)(3) of this section, if— 

(i) The offense was committed during on-duty time as 
ae in §395.2 of this part or as otherwise specified; 
an 

(ii) The driver is employed by a motor carrier or is 
engaged in activities that are in furtherance of a com- 
mercial enterprise in interstate, intrastate, or foreign 
commerce. 

(2) Disqualifying offenses. The following offenses 
are disqualifying offenses: 

(i) Driving a commercial motor vehicle while under 
the influence of alcohol. This shall include: 

(A) Driving a commercial motor vehicle while the 
person’s alcohol concentration is 0.04 percent or more; 

(B) Driving under the influence of alcohol, as pre- 
scribed by State law; or 

(C) Refusal to undergo such testing as is required by 
any State or jurisdiction in the enforcement of $391. 
15(c)(2)G)(A) or (B), or §392.5(a)(2). 

Gi) Driving a commercial motor vehicle under the 
influence of a 21 CFR 1308.11 Schedule I identified 
controlled substance, an amphetamine, a narcotic drug, 
a formulation of an amphetamine or a derivative of a 
narcotic drug; 

(iii) Transportation, possession, or unlawful use of a 
21 CFR 1308.11 Schedule I identified controlled sub- 
stance, amphetamines, narcotic drugs, formulations of 

an amphetamine, or derivatives of narcotic drugs while 

the driver is on duty as the term on-duty time is defined 
in §395.2 of this subchapter; 

(iv) Leaving the scene of an accident while operating 
a commercial motor vehicle; or 

(v) A felony involving the use of a commercial motor 
vehicle. 

(3) Duration of disqualification—(i) First 
offenders. A driver is disqualified for 1 year after the 
date of conviction or forfeiture of bond or collateral if, 

during the 3 years preceding that date, the driver was 
not convicted of, or did not forfeit bond or collateral upon 

a charge of an offense that would disqualify the driver 
under the rules of this section. Exemption. The period 

of disqualification is 6 months if the conviction or for- 

feiture of bond or collateral solely concerned the trans- 

portation or possession of substances named in 

paragraph (c)(2)(iii) of this section. 
(ii) Subsequent offenders. A driver is disqualified 

for 3 years after the date of his/her conviction or forfei- 

ture of bond or collateral if, during the 3 years preceding 

that date, he/she was convicted of, or forfeited bond or 

collateral upon a charge of, an offense that would dis- 

qualify him/her under the rules in this section. 

(d) Disqualification for violation of out-of- 

service orders. 

(1) General rule. A driver who is convicted of viol at- 

ing an out-of-service order is disqualified for the period 

of time specified in paragraph (d)(2) of this section. 

(2) Duration of disqualification for violation of 

out-of-service orders. 

§391.15 

(i) First violation. A driver is disqualified for not less 
than 90 days nor more than one year if the driver is 
convicted of a first violation of an out-of-service order. 

(ii) Second violation. A driver is disqualified for not 
less than one year nor more than five years if, during 
any 10-year period, the driver is convicted of two viola- 
tions of out-of-service orders in separate incidents. 

(iii) Third or subsequent violation. A driver is 
disqualified for not less than three years nor more than 
five years if, during any 10-year period, the driver is 
convicted of three or more violations of out-of-service 
orders in separate incidents. 

(iv) Special rule for hazardous materials and 
passenger offenses. A driver is disqualified for a pe- 
riod of not less than 180 days nor more than two years 
if the driver is convicted of a first violation of an out-of- 
service order while transporting hazardous materials 
required to be placarded under the Hazardous Materi- 
als Transportation Act (49 U.S.C. 5101 et seq.), or while 
operating commercial motor vehicles designed to trans- 
port more than 15 passengers, including the driver. A 
driver is disqualified for a period of not less than three 
years nor more than five years if, during any 10-year 
period, the driver is convicted of any subsequent viola- 
tions of out-of-service orders, in separate incidents, 
while transporting hazardous materials required to be 
placarded under the Hazardous Materials Transporta- 
tion Act, or while operating commercial motor vehicles 
designed to transport more than 15 passengers, includ- 
ing the driver. 

(e)Disqualification for violation of prohibition 
of texting while driving a commercial motor 
vehicle— 

(1) General rule. A driver who is convicted of violat- 
ing the prohibition of texting in §392.80(a) of this chap- 
ter is disqualified for the period of time specified in 
paragraph (e)(2) of this section. 

(2) Duration. Disqualification for violation of prohi- 
bition of texting while driving a commercial motor 
vehicle— 

(i) Second violation. A driver is disqualified for 60 
days if the driver is convicted of two violations of $392. 

80(a) of this chapter in separate incidents during any 
3-year period. 

Gi) Third or subsequent violation. A driver is dis- 
qualified for 120 days if the driver is convicted of three 
or more violations of §392.80(a) of this chapter in sepa- 
rate incidents during any 3-year period. 

(f) Disqualification for violation of a restriction 
on using a hand-held mobile telephone while driv- 
ing a commercial motor vehicle— 

(1) General rule. A driver who is convicted of violat- 
ing the restriction on using a hand-held mobile tele- 
phone in §392.82(a) of this chapter is disqualified from 

driving a commercial motor vehicle for the period of 
time specified in paragraph (f)(2) of this section. 

(2) Duration. Disqualification for violation of a re- 
striction on using a hand-held mobile telephone while 
driving a commercial motor vehicle— 

(i) Second violation. A driver is disqualified for 60 
days if the driver is convicted of two violations of §392. 
82(a) of this chapter in separate incidents committed 
during any 3-year period. 
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(ii) Third or subsequent violation. A driver is dis- 

qualified for 120 days if the driver is convicted of three 
or more violations of §392.82(a) of this chapter in sepa- 

rate incidents committed during any 3-year period. 

[37 FR 24902, Nov. 23, 1972, as amended at 49 FR 44215, Nov. 
5, 1984; 51 FR 8200, Mar. 10, 1986; 53 FR 18057, May 19, 1988; 
53 FR 39051, Oct. 4, 1988; 54 FR 40788, Oct. 3, 1989; 59 FR 
26028, May 18, 1994; 60 FR 38744, 38745, July 28, 1995; 63 FR 
33277, June 18, 1998; 75 FR 59136, Sept. 27, 2010; 76 FR 
75487, Dec. 2, 2011; 77 FR 1891, Jan. 12, 2012; 78 FR 58483, 
Sept. 24, 2013] 

DOT Interpretations—§391.15 

Question 1: May a driver convicted of a disqualifying 
offense be “disqualified” by a motor carrier? 

Guidance: No. Motor carriers have no authority to dis- 
qualify drivers. However, a conviction for a disqualifying of- 
fense automatically disqualifies a driver from driving for the 
period specified in the regulations. Thus, so long as a motor 
carrier knows, or should have known, of a driver’s conviction 
for a disqualifying offense, it is prohibited from using the 
driver during the disqualification period. 

Question 2: Is a decision of probation before judgment 
sufficient for disqualification? 

Guidance: Yes, provided the State process includes a find- 
ing of guilt. 

Question 3: \s a driver holding a valid driver’s license from 
his or her home State but whose privilege to drive in another 
State has been suspended or revoked, disqualified from driv- 
ing by §391.15(b)? 

Guidance: Yes, the driver would be disqualified from inter- 
state operations until his privileges are restored by the au- 
thority that suspended or revoked them, provided the 
suspension resulted from a driving violation. It is immaterial 
that he holds a valid license from another State. All licensing 
actions should be accomplished through the CDLIS or the 
controlling interstate compact. 

Question 4: What are the differences between the disquali- 
fication provisions listed in §383.51 and 383.5 and those listed 
in §391.15? 

Guidance: Part 383 disqualifications are applicable gener- 
ally to drivers who drive CMVs above 26,000 pounds GVWR, 
regardless of where the CMV is driven in the U.S. Part 391 
disqualifications are applicable generally to drivers who drive 
CMVs above 10,000 pounds GVWR, only when the vehicle is 
used in interstate commerce in a State, including the District 
of Columbia. 

Question 5: Do the disqualification provisions of §391.15 
apply to offenses committed by a driver who is using a com- 
pany vehicle for personal reasons while off-duty? 

Guidance: No. For example, an owner-operator using his 
own vehicle in an off-duty status, or a driver using a company 
truck, or tractor for transportation to a motel, restaurant or 
home, would be outside the scope of this section if he returns 
to the same terminal from which he went off-duty (see §383.51 
for additional information), 

Question 6: If a driver has his/her privileges to drive a 
pleasure vehicle revoked or suspended by State authorities, 
but his/her privileges to operate a CMV are left intact, would 
the driver be disqualified under the terms set forth in §391. 
15? 

Guidance: No. The driver would not be disqualified from 
operating a CMV. 

Question 7: If a driver is convicted of one of the specified 
offenses in §391.15(c), but is allowed to retain his driver’s 
license, is he/she still disqualified? 

Guidance: Yes. A driver who is convicted of one of the 
specified offenses in §391.15(c), or has forfeited bond in col- 

lateral on account of one of these offenses, and who is allowed 

to retain his/her driver’s license, is still disqualified. The loss 

of a driver’s license and convictions of certain offenses in 

§391.15(c) are entirely separate grounds for disqualification. 

Question 8: If a driver has his/her license suspended for 

driving while under the influence of alcohol, and 2 months 

later, as a result of this same incident, the driver is convicted 

of a DWI, must the periods of disqualification be combined 

since these are both disqualifying offenses? 

Guidance: No. Disqualification during the suspension of an 

operating license continues until the license is restored by the 

jurisdiction that suspended it. Disqualification for conviction 

of DWI is for a fixed term. The fact that the driver was already 
disqualified for driving under the influence of alcohol because 
of the suspension action may mean that the total time under 
disqualification for the DWI conviction may exceed the stated 

term. 

Question 9: If a driver commits a felony while operating a 
CMV but not in the employ of a motor carrier, is the offense 
disqualifying? 

Guidance: No. There are 2 conditions required to be present 
for a felony conviction to be a disqualifying offense under 
§391.15:(1)The offense was committed during on-duty time; 
and (2) the driver was employed by a motor carrier or was 
engaged in activities that were in furtherance of a commercial 
enterprise. However, neither of these conditions is a prereq- 
uisite for a disqualifying offense under §383.51. 

*Question 10: Is a driver who possesses a valid commercial 
driver’s license (CDL) issued by their State of residence, but 
who is suspended by another State for reasons unrelated to 
the violation of a motor vehicle traffic control law, disqualified 
from operating a commercial motor vehicle (CMV) in accor- 
dance with provisions of the Federal Motor Carrier Safety 
Regulations? 

Guidance: Yes. Currently, both section 383.5, which defines 
the term disqualification as it applies to drivers required to 
have a CDL, and section 391.15, which applies to other CMV 
drivers subject to Federal Motor Garrier Safety Regulations, 
include the suspension of a person’s license or privilege to 
drive as an action requiring that person to be disqualified 
from operating a CMV. Neither of these regulatory provisions 
limit such suspensions to those imposed by the State where 
the driver is licensed, nor do these regulations specify the 
grounds upon which a suspension must be based. 

Be advised, however, that the Federal Motor Carrier Safety 
Administration has proposed in 66 FR 22499, Docket No. 
FMCSA-00-7382, published May 4, 2001, to limit the basis of 
the suspension to those resulting from a driving violation. If 
the rule is finalized, the answer would be no. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

Subpart C—Background and 
Character 

§391.21 Application for employment. 
(a) Except as provided in Subpart G of this part, a 

person shall not drive a commercial motor vehicle un- 
less he/she has completed and furnished the motor car- 
rier that employs him/her with an application for 
employment that meets the requirements of paragraph 
(b) of this section. 

(b) The application for employment shall be made on 
a form furnished by the motor carrier. Each application 
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form must be completed by the applicant, must be 
signed by him/her, and must contain the following in- 
formation: 
() The name and address of the employing motor 

carrier; 
(2) The applicant’s name, address, date of birth, and 

social security number; 
(3) The addresses at which the applicant has resided 

during the 3 years preceding the date on which the 
application is submitted; 

(4) The date on which the application is submitted; 
(5) The issuing State, number, and expiration date of 

each unexpired commercial motor vehicle operator’s li- 
cense or permit that has been issued to the applicant; 

(6) The nature and extent of the applicant’s experi- 
ence in the operation of motor vehicles, including the 
type of equipment (such as buses, trucks, truck tractors, 
semitrailers, full trailers, and pole trailers) which he/ 
she has operated; 

(7) A list of all motor vehicle accidents in which the 
applicant was involved during the 3 years preceding the 
date the application is submitted, specifying the date 
and nature of each accident and any fatalities or per- 
sonal injuries it caused; 

(8) A list of all violations of motor vehicle laws or 
ordinances (other than violations involving only park- 
ing) of which the applicant was convicted or forfeited 
bond or collateral during the 3 years preceding the date 
the application is submitted; 

(9) A statement setting forth in detail the facts and 
circumstances of any denial, revocation, or suspension 
of any license, permit, or privilege to operate a motor 
vehicle that has been issued to the applicant, or a 
statement that no such denial, revocation, or suspen- 

sion has occurred; 

(10)(i) A list of the names and addresses of the appli- 
cant’s employers during the 3 years preceding the date 
the application is submitted, 

(ii) The dates he or she was employed by that em- 

ployer, 
(iii) The reason for leaving the employ of that em- 

ployer, 
(iv) After October 29, 2004, whether the (A) Applicant 

was subject to the FMCSRs while employed by that 

previous employer, 

(B) Job was designated as a safety sensitive function 

in any DOT regulated mode subject to alcohol and con- 

trolled substances testing requirements as required by 

49 CFR part 40; 
(11) For those drivers applying to operate a commer- 

cial motor vehicle as defined by Part 383 of this 

subchapter, a list of the names and addresses of the 

applicant’s employers during the 7-year period preced- 

ing the 3 years contained in paragraph (b)(10) of this 

section for which the applicant was an operator of a 

commercial motor vehicle, together with the dates of 

employment and the reasons for leaving such employ- 

ment; and 

(12) The following certification and signature line, 

which must appear at the end of the application form 

and be signed by the applicant: 

§391.21 

This certifies that this application was completed by me, and that all 
entries on it and information in it are true and complete to the best 
of my knowledge. 

(Date) (Applicant’s signature) 

(c) A motor carrier may require an applicant to pro- 
vide information in addition to the information required 
by paragraph (b) of this section on the application form. 

(d) Before an application is submitted, the motor 
carrier must inform the applicant that the information 
he/she provides in accordance with paragraph (b)(10) of 
this section may be used, and the applicant’s previous 
employers will be contacted, for the purpose of investi- 
gating the applicant’s safety performance history infor- 
mation as required by paragraphs (d) and (e) of §391.23. 
The prospective employer must also notify the driver in 
writing of his/her due process rights as specified in 
§391.23(i) regarding information received as a result of 
these investigations. 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 52 FR 20589, June 1, 1987; 60 FR 38744, July 28, 1995; 69 
FR 16719, March 30, 2004] 

DOT Interpretations—$391.21 

Question 1: If a driver submits an application for employ- 
ment and has someone else type, write, or print the answers 
to the questions for him and he signs the application, does this 
constitute a valid application? 

Guidance: Yes. The applicant, by signing the application, 
certifies that all entries on it and information therein are true 
and complete to the best of the applicant’s knowledge. 

Question 2; Is there a prescribed or specified form that 
must be used when a driver applies for employment, or can a 
carrier develop its own application? 

Guidance: There is no specified form to be used in an 
application for employment. Carriers may develop their own 
forms, which may be tailored to their specific needs. The 
application form must, at the minimum, contain the informa- 
tion specified in §391.21(b). 

Question 3: §391.21(b)(11) requires that an application for 
employment contain 10 years of prior employment informa- 
tion on the driver. If a foreign motor carrier’s home country 
requires that an application for employment contain only five 
years of data, will a foreign carrier need to change its appli- 
cation to collect 10 years of data? Will the foreign carrier be 
required to go back and collect 10 years of data on its current 
drivers? What will a U.S. motor carrier who employs foreign 
drivers be required to do in this regard? 

Guidance: A foreign motor carrier would not be required to 
collect 10 years of prior employment information as long as a 
foreign driver has an appropriate foreign commercial driver's 
license, i.e., (1) the Licencia Federal de Conductor (Mexico), or 
(2) the Canadian National Safety Code commercial driver’s 
license. A U.S. motor carrier, on the other hand, would be 

required to collect 10 years of prior employment information 
when hiring foreign drivers. The carrier should also remem- 
ber to contact the U.S. Immigration and Naturalization Ser- 
vice for their regulations and policies with respect to hiring 
foreign drivers. 

*Question 4: Must a driver’s application for employment 
include a social security number (SSN), as required by section 

391.21(b)(2), if the applicant has religious objections to the 

SSN and the Social Security Administration does not require 

him or her to hold such a number? 

Guidance: No. 
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*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

$391.23 Investigation and inquiries. 

(a) Except as provided in Subpart G of this part, each 
motor carrier shall make the following investigations 
and inquiries with respect to each driver it employs, 
other than a person who has been a regularly employed 
driver of the motor carrier for a continuous period which 
began before January 1, 1971: 

(1) An inquiry to each State where the driver held or 
holds a motor vehicle operator’s license or permit during 
the preceding 3 years to obtain that driver’s motor 

vehicle record. 
(2) An investigation of the driver’s safety performance 

history with Department of Transportation regulated 
employers during the preceding three years. 

(b) A copy of the motor vehicle record(s) obtained in 
response to the inquiry or inquiries to each State re- 
quired by paragraph (a)(1) of this section must be placed 
in the driver qualification file within 30 days of the date 
the driver’s employment begins and be retained in com- 
pliance with §391.51. If no motor vehicle record is re- 

ceived from the State or States required to submit this 
response, the motor carrier must document a good faith 
effort to obtain such information, and certify that no 
record exists for that driver in that State or States. The 
inquiry to the State driver licensing agency or agencies 
must be made in the form and manner each agency 
prescribes. 

(c)(1) Replies to the investigations of the driver’s 
safety performance history required by paragraph (a)(2) 
of this section, or documentation of good faith efforts to 
obtain the investigation data, must be placed in the 
driver investigation history file, after October 29, 2004, 
within 30 days of the date the driver’s employment 
begins. Any period of time required to exercise the 
driver’s due process rights to review the information 
received, request a previous employer to correct or in- 
clude a rebuttal, is separate and apart from this 30-day 
requirement to document investigation of the driver 
safety performance history data. 

(2) The investigation may consist of personal inter- 
views, telephone interviews, letters, or any other 
method for investigating that the carrier deems 
appropriate. Each motor carrier must make a written 
record with respect to each previous employer con- 
tacted, or good faith efforts to do so. The record must 
include the previous employer’s name and address, the 
date the previous employer was contacted, or the at- 
tempts made, and the information received about the 
driver from the previous employer. Failures to contact a 
previous employer, or of them to provide the required 
safety performance history information, must be 
documented. The record must be maintained pursuant 
to §391.53. 

(3) Prospective employers should report failures of 
previous employers to respond to an investigation to the 
FMCSA following procedures specified at §386.12 of this 
chapter and keep a copy of such reports in the Driver 
Investigation file as part of documenting a good faith 
effort to obtain the required information. 

(4) Exception. For drivers with no previous employ- 

ment experience working for a DOT regulated employer 

during the preceding three years, documentation that 

no investigation was possible must be placed in the 

driver history investigation file, after October 29, 2004, 

within the required 30 days of the date the driver’s 

employment begins. 

(d) The prospective motor carrier must investigate, at 

a minimum, the information listed in this paragraph 

from all previous employers of the applicant that em- 

ployed the driver to operate a CMV within the previous 

three years. The investigation request must contain 

specific contact information on where the previous mo- 
tor carrier employers should send the information 

requested. 
(1) General driver identification and employment 

verification information. 
(2) The data elements as specified in §390.15(b)(1) of 

this chapter for accidents involving the driver that oc- 
curred in the three-year period preceding the date of the 
employment application. 

(i) Any accidents as defined by $390.5 of this chapter. 
(ii) Any accidents the previous employer may wish to 

provide that are retained pursuant to §390.15(b)(2), or 
pursuant to the employer’s internal policies for retain- 
ing more detailed minor accident information. 

(e) In addition to the investigations required by para- 
graph (d) of this section, the prospective motor carrier 
employers must investigate the information listed be- 
low in this paragraph from all previous DOT regulated 
employers that employed the driver within the previous 
three years from the date of the employment applica- 
tion, in a safety-sensitive function that required alcohol 
and controlled substance testing specified by 49 CFR 
part 40. 

(1) Whether, within the previous three years, the 
driver had violated the alcohol and controlled sub- 
stances prohibitions under subpart B of part 382 of this 
chapter, or 49 CFR part 40. 

(2) Whether the driver failed to undertake or complete 
a rehabilitation program prescribed by a substance 
abuse professional (SAP) pursuant to §382.605 of this 
chapter, or 49 CFR part 40, subpart O. If the previous 
employer does not know this information (e.g., an em- 
ployer that terminated an employee who tested positive 
on a drug test), the prospective motor carrier must 
obtain documentation of the driver’s successful comple- 
tion of the SAP’s referral directly from the driver. 

(3) For a driver who had successfully completed a 
SAP’s rehabilitation referral, and remained in the em- 
ploy of the referring employer, information on whether 
the driver had the following testing violations subse- 
quent to completion of a §382.605 or 49 CFR part 40, 
subpart O referral: 

(i) Alcohol tests with a result of 0.04 or higher alcohol 
concentration; 

(ii) Verified positive drug tests; 
(iii) Refusals to be tested (including verified adulter- 

ated or substituted drug test results). 
(f) A prospective motor carrier employer must provide 

to the previous employer the driver’s written consent 
meeting the requirements of §40.321(b) for the release 
of the information in paragraph (e) of this section. If the 
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driver refuses to provide this written consent, the pro- 
spective motor carrier employer must not permit the 
driver to operate a commercial motor vehicle for that 
motor carrier. 

(g) After October 29, 2004, previous employers must: 
(1) Respond to each request for the DOT defined 

information in paragraphs (d) and (e) of this section 
within 30 days after the request is received. If there is 
no safety performance history information to report for 
that driver, previous motor carrier employers are none- 
theless required to send a response confirming the non- 
existence of any such data, including the driver 
identification information and dates of employment. 

(2) Take all precautions reasonably necessary to en- 
sure the accuracy of the records. 

(3) Provide specific contact information in case a 
driver chooses to contact the previous employer regard- 
ing correction or rebuttal of the data. 

(4) Keep a record of each request and the response for 
one year, including the date, the party to whom it was 
released, and a summary identifying what was 
provided. 

(5) Exception. Until May 1, 2006, carriers need only 
provide information for accidents that occurred after 
April 29, 2003. 

(h) The release of information under this section may 
take any form that reasonably ensures confidentiality, 
including letter, facsimile, or e-mail. The previous em- 
ployer and its agents and insurers must take all pre- 
cautions reasonably necessary to protect the driver 

safety performance history records from disclosure to 
any person not directly involved in forwarding the re- 
cords, except the previous employer’s insurer, except 
that the previous employer may not provide any alcohol 
or controlled substances information to the previous 
employer’s insurer. 

(i)(1) The prospective employer must expressly notify 
drivers with Department of Transportation regulated 
employment during the preceding three years—via the 
application form or other written document prior to any 
hiring decision—that he or she has the following rights 
regarding the investigative information that will be 
provided to the prospective employer pursuant to para- 
graphs (d) and (e) of this section: 

(i) The right to review information provided by previ- 

ous employers; 
(ii) The right to have errors in the information cor- 

rected by the previous employer and for that previous 
employer to re-send the corrected information to the 

prospective employer; 
(iii) The right to have a rebuttal statement attached to 

the alleged erroneous information, if the previous em- 

ployer and the driver cannot agree on the accuracy of 

the information. 
(2) Drivers who have previous Department of Trans- 

portation regulated employment history in the preced- 

ing three years, and wish to review previous employer- 

provided investigative information must submit a 

written request to the prospective employer, which may 

be done at any time, including when applying, or as late 

as 30 days after being employed or being notified of 

denial of employment. The prospective employer must 

provide this information to the applicant within five (5) 
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business days of receiving the written request. If the 
prospective employer has not yet received the requested 
information from the previous employer(s), then the 
five-business days deadline will begin when the prospec- 
tive employer receives the requested safety performance 
history information. If the driver has not arranged to 
pick up or receive the requested records within thirty 
(30) days of the prospective employer making them 
available, the prospective motor carrier may consider 
the driver to have waived his/her request to review the 
records. 

()(1) Drivers wishing to request correction of errone- 
ous information in records received pursuant to para- 
graph (i) of this section must send the request for the 
correction to the previous employer that provided the 
records to the prospective employer. 

(2) After October 29, 2004, the previous employer 
must either correct and forward the information to the 
prospective motor carrier employer, or notify the driver 
within 15 days of receiving a driver’s request to correct 
the data that it does not agree to correct the data. If the 
previous employer corrects and forwards the data as 
requested, that employer must also retain the corrected 
information as part of the driver’s safety performance 
history record and provide it to subsequent prospective 
employers when requests for this information are 
received. If the previous employer corrects the data and 
forwards it to the prospective motor carrier employer, 
there is no need to notify the driver. 

(3) Drivers wishing to rebut information in records 
received pursuant to paragraph (1) of this section must 
send the rebuttal to the previous employer with instruc- 
tions to include the rebuttal in that driver’s safety 
performance history. 

(4) After October 29, 2004, within five business days of 
receiving a rebuttal from a driver, the previous em- 
ployer must: 

(i) Forward a copy of the rebuttal to the prospective 
motor carrier employer; 

(ii) Append the rebuttal to the driver’s information in 
the carrier’s appropriate file, to be included as part of 
the response for any subsequent investigating prospec- 
tive employers for the duration of the three-year data 
retention requirement. 

(5) The driver may submit a rebuttal initially without 
a request for correction, or subsequent to a request for 
correction. 

(6) The driver may report failures of previous employ- 
ers to correct information or include the driver’s rebut- 
tal as part of the safety performance information, to the 
FMCSA following procedures specified at $386.12. 

(k)(1) The prospective motor carrier employer must 
use the information described in paragraphs (d) and (e) 
of this section only as part of deciding whether to hire 
the driver. 

(2) The prospective motor carrier employer, its agents 
and insurers must take all precautions reasonably nec- 
essary to protect the records from disclosure to any 
person not directly involved in deciding whether to hire 
the driver. The prospective motor carrier employer may 

not provide any alcohol or controlled substances infor- 

mation to the prospective motor carrier employer’s 

insurer. 
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(1)(1) No action or proceeding for defamation, invasion 

of privacy, or interference with a contract that is based 

on the furnishing or use of information in accordance 

with this section may be brought against— 

(i) A motor carrier investigating the information, de- 
scribed in paragraphs (d) and (e) of this section, of an 
individual under consideration for employment as a 
commercial motor vehicle driver, 

(ii) A person who has provided such information; or 
(iii) The agents or insurers of a person described in 

paragraph (1)(1)(i) or (ii) of this section, except insurers 
are not granted a limitation on liability for any alcohol 
and controlled substance information. 

(2) The protections in paragraph (1)(1) of this section 
do not apply to persons who knowingly furnish false 
information, or who are not in compliance with the 
procedures specified for these investigations. 

(m)(1) The motor carrier must obtain an original or 
copy of the medical examiner’s certificate issued in ac- 
cordance with §391.43, and any medical variance on 
which the certification is based, and, beginning on or 
after May 21, 2014, verify the driver was certified by a 
medical examiner listed on the National Registry of 
Certified Medical Examiners as of the date of issuance 
of the medical examiner’s certificate, and place the re- 
cords in the driver qualification file, before allowing the 
driver to operate a CMV. 

(2) Exception. For drivers required to have a com- 
mercial driver’s license under part 383 of this chapter: 

G) Beginning January 30, 2014, using the CDLIS 
motor vehicle record obtained from the current licensing 
State, the motor carrier must verify and document in 

the driver qualification file the following information 
before allowing the driver to operate a CMV: 

(A) The type of operation the driver self-certified that 
he or she will perform in accordance with §§$383. 
71(a)(1)@i) and 383.71(g) of this chapter. 

(B) Beginning on or after May 21, 2014, that the 
driver was certified by a medical examiner listed on the 
National Registry of Certified Medical Examiners as of 
the date of medical examiner’s certificate issuance. 

(C) Exception. If the driver provided the motor car- 
rier with a copy of the current medical examiner’s cer- 
tificate that was submitted to the State in accordance 
with §383.73(a)(5) of this chapter, the motor carrier may 
use a copy of that medical examiner’s certificate as proof 
of the driver’s medical certification for up to 15 days 
after the date it was issued. 

(ii) Until January 30, 2014, if a driver operating in 
non-excepted, interstate commerce has no medical cer- 
tification status information on the CDLIS MVR ob- 
tained from the current State driver licensing agency, 
the employing motor carrier may accept a medical ex- 
aminer’s certificate issued to that driver, and place a 
copy of it in the driver qualification file before allowing 
the driver to operate a CMV in interstate commerce. 

(Approved by the Office of Management and Budget under 
control number 2126-0004) 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 69 FR 16720, March 30, 2004; 72 FR 55703, Oct. 1, 2007; 
73 FR 73126, Dec. 1, 2008; 75 FR 28502, May 21, 2010; 76 FR 
70663, Nov. 15, 2011; 77 FR 24130, April 20, 2012] 

DOT Interpretations—$§391.23 

Question 1: When a motor carrier receives a request for 

driver information from another motor carrier about a former 

or current driver, is it required to supply the requested infor- 

mation? 

Guidance: Generally no. See $382.405, however, for re- 

quests pertaining to drug and alcohol records. 

*Question 2: May motor carriers use third parties to ask 

State agencies for copies of the driving record of driver- 

applicants? 

Guidance: Yes. Driver information services or companies 
acting as the motor carrier’s agent may be used to contact 

State agencies. However, the motor carrier is responsible for 

ensuring the information obtained is accurate. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§391.25 Annual inquiry and review of driving 
record. 

(a) Except as provided in subpart G of this part, each 
motor carrier shall, at least once every 12 months, make 
an inquiry to obtain the motor vehicle record of each 
driver it employs, covering at least the preceding 12 
months, to the appropriate agency of every State in 
which the driver held a commercial motor vehicle op- 
erator’s license or permit during the time period. 

(b) Except as provided in subpart G of this part, each 
motor carrier shall, at least once every 12 months, 

review the motor vehicle record of each driver it employs 
to determine whether that driver meets minimum re- 
quirements for safe driving or is disqualified to drive a 
commercial motor vehicle pursuant to §391.15. 

(1) The motor carrier must consider any evidence that 
the driver has violated any applicable Federal Motor 
Carrier Safety Regulations in this subchapter or Haz- 
ardous Materials Regulations (49 CFR chapter I, 
subchapter C). 

(2) The motor carrier must consider the driver’s acci- 
dent record and any evidence that the driver has vio- 
lated laws governing the operation of motor vehicles, 
and must give great weight to violations, such as speed- 
ing, reckless driving, and operating while under the 

influence of alcohol or drugs, that indicate that the 

driver has exhibited a disregard for the safety of the 
public. 

(c) Recordkeeping. (1) A copy of the motor vehicle 
record required by paragraph (a) of this section shall be 
maintained in the driver’s qualification file. 

(2) A note, including the name of the person who 
performed the review of the driving record required by 
paragraph (b) of this section and the date of such review, 
shall be maintained in the driver’s qualification file. 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 60 FR 38744, July 28, 1995; 63 FR 33277, June 18, 1998; 
73 FR 73127, Dec. 1, 2008] 

DOT Interpretations—§391.25 
Question 1: To what extent must a motor carrier review a 

driver’s overall driving record to comply with the require- 
ments of $391.25? 

Guidance: The motor carrier must consider as much infor- 
mation about the driver’s experience as is reasonably 
available. This would include all known violations, whether or 
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not they are part of an official record maintained by a State, 
as well as any other information that would indicate the 
driver has shown a lack of due regard for the safety of the 
public. Violations of traffic and criminal laws, as well as the 
driver’s involvement in motor vehicle accidents, are such 
indications and must be considered. A violation of size and 
weight laws should also be considered. 

Question 2: Is a driver service or leasing company that is 
not a motor carrier permitted to perform annual reviews of 
driving records (§391.25) on the drivers it furnishes to motor 
carriers? 

Guidance: The driver service or leasing company may per- 
form annual reviews if designated by a motor carrier to do so. 

*Question 3: May motor carriers use third parties to ask 
State agencies for copies of driving records to be examined 
during the carrier’s annual review of each driver’s record? 

Guidance: Yes. Although an examination of the official 
driving record maintained by the State is not required during 
the annual review, motor carriers that choose to do so may use 
third-party agents, such as driver information services or 
companies, to obtain the information. However, the motor 

carrier is responsible for ensuring the information is accurate. 

*Question 4: Does the use of a third-party computerized 
system that provides motor carriers with a complete depart- 
ment of motor vehicle report for every State in which the 
driver held a commercial motor vehicle operatoris license or 
permit when a driver is enrolled in the system, and then 
automatically provides an update anytime the State licensing 
agency enters new information on the driving record, satisfy 
the requirements of §391.25? 

Guidance: Yes. Since motor carriers would be provided with 
complete department of motor vehicle report for every State in 
which the driver held a commercial motor vehicle operator’s 
license or permit when a driver is enrolled in the system, and 
the provided with an update any time the State licensing 
agency enters new information on the driving record, the 
requirements of §391.25(a) would be satisfied. When the mo- 

tor carrier manager reviews the information on the driving 
record, and the License Monitor system records the identity of 
the manager who conducted the review, the requirements of 
§391.25(b) and (c) would be satisfied. 

With regard to the requirement that the response from each 
State agency, and a note identifying the person who performed 
the review, may be maintained in the driver’s qualification 
files, motor carriers may satisfy the record keeping require- 
ment by using computerized records in accordance with 49 
CFR 390.31. Section allows all records that do not require 
signatures to be maintained through the use of computer 
technology provided the motor carrier can produce, upon de- 
mand, a computer printout of the required data. Therefore, 
motor carriers using an automated computer system would 
not be required to maintain paper copies of the driving re- 
cords, or a note identifying the person who performed the 

review, in each individual driver qualification file provided a 

computer printout can be produced upon demand of a Federal 

or State enforcement official. 

*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

§391.27 Record of violations. 

(a) Except as provided in Subpart G of this part, each 

motor carrier shall, at least once every 12 months, 

require each driver it employs to prepare and furnish it 

with a list of all violations of motor vehicle traffic laws 

and ordinances (other than violations involving only 

parking) of which the driver has been convicted or on 
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account of which he/she has forfeited bond or collateral 
during the preceding 12 months. 

(b) Each driver shall furnish the list required in ac- 
cordance with paragraph (a) of this section. If the driver 
has not been convicted of, or forfeited bond or collateral 
on account of, any violation which must be listed he/she 
shall so certify. 

(c) The form of the driver’s list or certification shall be 
prescribed by the motor carrier. The following form may 
be used to comply with this section: 

Driver’s Certification 

| certify that the following is a true and complete list of traffic 
violations (other than parking violations) for which | have been 
convicted or forfeited bond or collateral during the past 12 months. 

Date of conviction Offense 

Location Type of motor vehicle operated 

If no violations are listed above, | certify that | have not been con- 
victed or forfeited bond or collateral on account of any violation re- 
quired to be listed during the past 12 months. 

(Date of certification) (Driver’s signature) 

(Motor carrier’s name) 

(Motor carrier’s address) 

(Reviewed by: (Title) 
Signature) 

(d) The motor carrier shall retain the list or certificate 
required by this section, or a copy of it, in its files as part 
of the driver’s qualification file. 

(e) Drivers who have provided information required 
by §383.31 of this subchapter need not repeat that 
information in the annual list of violations required by 
this section. 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 52 FR 20589, June 1, 1987; 60 FR 38745, July 28, 1995] 

DOT Interpretations—$391.27 

Question 1: Are notifications to a motor carrier by a driver 
convicted of a driver violation as required by §383.31 to be 
maintained in the driver’s qualification file as part of the 
supporting documentation or certifications noted in the re- 
quirements listed in §391.27(d)? 

Guidance: §391.27(d) does not require documentation in 
the qualification file. However, §391.51 does require that such 
notifications be maintained in the qualification file. 
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Subpart D—Tests 

§391.31 Road test. 

(a) Except as provided in subpart G, a person shall not 
drive a commercial motor vehicle unless he/she has first 
successfully completed a road test and has been issued 
a certificate of driver’s road test in accordance with this 

section. 
(b) The road test shall be given by the motor carrier or 

a person designated by it. However, a driver who is a 
motor carrier must be given the test by a person other 
than himself/herself. The test shall be given by a person 
who is competent to evaluate and determine whether 
the person who takes the test has demonstrated that 
he/she is capable of operating the commercial motor 
vehicle, and associated equipment, that the motor car- 

rier intends to assign him/her. 
(c) The road test must be of sufficient duration to 

enable the person who gives it to evaluate the skill of the 
person who takes it at handling the commercial motor 
vehicle and associated equipment, that the motor car- 
rier intends to assign to him/her. As a minimum, the 
person who takes the test must be tested, while operat- 
ing the type of commercial motor vehicle the motor 
carrier intends to assign him/her, on his/her skill at 
performing each of the following operations: 

(1) The pretrip inspection required by §392.7 of this 
subchapter; 

(2) Coupling and uncoupling of combination units, if 
the equipment he/she may drive includes combination 
units; 

(3) Placing the commercial motor vehicle in operation; 
(4) Use of the commercial motor vehicle’s controls and 

emergency equipment; 
(5) Operating the commercial motor vehicle in traffic 

and while passing other motor vehicles; 
(6) Turning the commercial motor vehicle; 
(7) Braking, and slowing the commercial motor ve- 

hicle by means other than braking; and 
(8) Backing and parking the commercial motor 

vehicle. 
(d) The motor carrier shall provide a road test form on 

which the person who gives the test shall rate the 
performance of the person who takes it at each opera- 
tion or activity which is a part of the test. After he/she 
completes the form, the person who gave the test shall 
sign it. 

(e) If the road test is successfully completed, the 
person who gave it shall complete a certificate of driver’s 
road test in substantially the form prescribed in para- 
graph (f) of this section. 

(f) The form for the certificate of driver’s road test is 
substantially as follows: 

CERTIFICATION OF ROAD TEST 

Driver’s name 
Social Security No. 
Operator’s or Chauffeur’s License No. 

Sfalen ee eee 

Type of power unit 
Type of trailer(s) 
If passenger carrier, type of bus —____ 
This is to certify that the above-named driver was given a road test 

under my supervision on 20 _ con- 

sisting of approximately miles of 

driving. 

It is my considered opinion that this driver possesses sufficient driv- 
ing skill to operate safely the type of commercial motor vehicle listed 

above. 

(Signature of examiner) (Title) 

(Organization and address of examiner) 

(g) A copy of the certificate required by paragraph (e) 
of this section shall be given to the person who was 
examined. The motor carrier shall retain in the driver 
qualification file of the person who was examined— 

(1) The original of the signed road test form required 
by paragraph (d) of this section; and 

(2) The original, or a copy of, the certificate required 
by paragraph (e) of this section. 

[35 FR 6460, Apr. 22, 1970, as amended at 36 FR 223, Jan. 7, 
1971; 59 FR 8752, Feb. 23, 1994; 60 FR 38744, July 28, 1995] 

DOT Interpretations—§391.31 

Question 1: Are employers still required to administer 
road tests since all States have implemented CDL skills test- 
ing? 

Guidance: The employer may accept a CDL in lieu of a road 
test if the driver is required to successfully complete a road 
test to obtain a CDL in the State of issuance. However, if the 
employer intends to assign to the driver a vehicle necessitat- 
ing the doubles/triples or tank vehicle endorsement, the em- 
ployer must administer the road test under §391.31 in a 
representative vehicle. 

Question 2: How does a student enrolled in a driver train- 
ing school comply with the requirement to pass a road test? 

Guidance; The road test is administered only after the 
student has demonstrated a sufficient degree of proficiency on 
a range or off-road course. A student who passes the road test 
and is qualified to operate in interstate commerce could cross 
a State line in the process of receiving training. 

Question 3: May a carrier use a blanket certification of 
road test for specific vehicles (driver’s names, etc., left out)? 

Guidance: No. 

Question 4: May a motor carrier designate another person 
or organization to administer the road test? 

Guidance: Yes. A motor carrier may designate another per- 
son or organization to administer the road test as long as the 
person who administers the road test is competent to evaluate 
and determine the results of the tests. 

§391.33 Equivalent of road test. 

(a) In place of, and as equivalent to, the road test 
required by §391.31, a person who seeks to drive a 
commercial motor vehicle may present, and a motor 
carrier may accept— 

(1) Avalid Commercial Driver’s License as defined in 
§383.5 of this subchapter, but not including double/ 
triple trailer or tank vehicle endorsements, which has 
been issued to him/her to operate specific categories of 
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commercial motor vehicles and which, under the laws of 
that State, licenses him/her after successful completion 
of a road test in a commercial motor vehicle of the type 
the motor carrier intends to assign to him/her; or 

(2) A copy of a valid certificate of driver’s road test 
issued to him/her pursuant to $391.31 within the pre- 
ceding 3 years. 

(b) If a driver presents, and a motor carrier accepts, a 
license or certificate as equivalent to the road test, the 
motor carrier shall retain a legible copy of the license or 
ae in its files as part of the driver’s qualification 
le. 

(c) A motor carrier may require any person who pres- 
ents a license or certificate as equivalent to the road test 
to take a road test or any other test of his/her driving 
skill as a condition to his/her employment as a driver. 

[63 FR 33277, June 18, 1998] 

DOT Interpretations—§391.33 

*Question 1: If a driver was grandfathered from the skills 
test when he or she obtained a CDL, may an employer forego 
the administration of a road test as required by §391.31? 

Guidance: Yes. While the grandfathered driver has not 
actually taken the CDL skills test, he or she has met the 
conditions described in §383.77, that are used as a substitute 
means of determining the driver’s ability to operate the 
vehicle. Therefore, a grandfathered CDL holder may be 
treated the same as any other CDL holder in regards to 
foregoing employer skills testing. 

While it is not a requirement for drivers who hold CDL tank 
vehicle and double/triple trailers endorsements to undergo 
skills tests, it remains the prerogative of the motor carrier to 
require and enforce more stringent requirements than the 
minimum Federal regulations. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

Subpart E—Physical Qualifications 
and Examinations 

§391.41 Physical qualifications for drivers. 

(a)(1)(i) A person subject to this part must not operate 
a commercial motor vehicle unless he or she is medically 
certified as physically qualified to do so, and, except as 
provided in paragraph (a)(2) of this section, when on- 
duty has on his or her person the original, or a copy, of 
a current medical examiner’s certificate that he or she is 
physically qualified to drive a commercial motor vehicle. 

NOTE: Effective December 29, 1991, the FMCSA Ad- 

ministrator determined that the new Licencia Federal 

de Conductor issued by the United Mexican States is 

recognized as proof of medical fitness to drive a CMV. 

The United States and Canada entered into a Reciproc- 

ity Agreement, effective March 30, 1999, recognizing 

that a Canadian commercial driver’s license is proof of 

medical fitness to drive a CMV. Therefore, Canadian 

and Mexican CMV drivers are not required to have in 

their possession a medical examiner’s certificate if the 

driver has been issued, and possesses, a valid commer- 

cial driver license issued by the United Mexican States, 

or a Canadian Province or Territory and whose license 

and medical status, including any waiver or exemption, 
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can be electronically verified. Drivers from any of the 
countries who have received a medical authorization 
that deviates from the mutually accepted compatible 
medical standards of the resident country are not quali- 
fied to drive a CMV in the other countries. For example, 
Canadian drivers who do not meet the medical fitness 
provisions of the Canadian National Safety Code for 
Motor Carriers, but are issued a waiver by one of the 
Canadian Provinces or Territories, are not qualified to 
drive a CMV in the United States. In addition, U.S. 
drivers who received a medical variance from FMCSA 
are not qualified to drive a CMV in Canada. 

(ii) A person who qualifies for the medical examiner’s 
certificate by virtue of having obtained a medical vari- 
ance from FMCSA, in the form of an exemption letter or 
a skill performance evaluation certificate, must have on 
his or her person a copy of the variance documentation 
when on-duty. 

(2) CDL exception. (i) Beginning January 30, 2014, 
a driver required to have a commercial driver’s license 
under part 383 of this chapter, and who submitted a 
current medical examiner’s certificate to the State in 
accordance with §383.71(h) of this chapter documenting 
that he or she meets the physical qualification require- 
ments of this part, no longer needs to carry on his or her 
person the medical examiner’s certificate specified at 
§391.43(h), or a copy for more than 15 days after the 
date it was issued as valid proof of medical certification. 

(i) A CDL holder required by §383.71(h) to obtain a 
medical examiner’s certificate, who obtained such by 
virtue of having obtained a medical variance from 
FMCSA, must continue to have in his or her possession 
the original or copy of that medical variance documen- 
tation at all times when on-duty. 

(3) A person is physically qualified to drive a commer- 
cial motor vehicle if: 

(i) That person meets the physical qualification stan- 
dards in paragraph (b) of this section and has complied 
with the medical examination requirements in §391.438; 

or 
Gi) That person obtained from FMCSA a medical 

variance from the physical qualification standards in 
paragraph (b) of this section and has complied with the 
medical examination requirement in $391.43. 

(b) A person is physically qualified to drive a commer- 
cial motor vehicle if that person— 

(1) Has no loss of a foot, a leg, a hand, or an arm, or 

has been granted a skill performance evaluation certifi- 
cate pursuant to §391.49; 

(2) Has no impairment of: 

(i) A hand or finger which interferes with prehension 
or power grasping; or 

Gi) An arm, foot, or leg which interferes with the 
ability to perform normal tasks associated with operat- 
ing a commercial motor vehicle; or any other significant 
limb defect or limitation which interferes with the abil- 
ity to perform normal tasks associated with operating a 
commercial motor vehicle; or has been granted a skill 
performance evaluation certificate pursuant to §391.49. 

(3) Has no established medical history or clinical 
diagnosis of diabetes mellitus currently requiring insu- 
lin for control; 
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(4) Has no current clinical diagnosis of myocardial 

infarction, angina pectoris, coronary insufficiency, 

thrombosis, or any other cardiovascular disease of a 
variety known to be accompanied by syncope, dyspnea, 

collapse, or congestive cardiac failure; 
(5) Has no established medical history or clinical 

diagnosis of a respiratory dysfunction likely to interfere 
with his/her ability to control and drive a commercial 

motor vehicle safely; 
(6) Has no current clinical diagnosis of high blood 

pressure likely to interfere with his/her ability to oper- 
ate a commercial motor vehicle safely; 

(7) Has no established medical history or clinical 
diagnosis of rheumatic, arthritic, orthopedic, muscular, 
neuromuscular, or vascular disease which interferes 

with his/her ability to control and operate a commercial 
motor vehicle safely; 

(8) Has no established medical history or clinical 
diagnosis of epilepsy or any other condition which is 
likely to cause loss of consciousness or any loss of ability 
to control a commercial motor vehicle; 

(9) Has no mental, nervous, organic, or functional 
disease or psychiatric disorder likely to interfere with 
his/her ability to drive a commercial motor vehicle 
safely; 

(10) Has distant visual acuity of at least 20/40 
(Snellen) in each eye without corrective lenses or visual 
acuity separately corrected to 20/40 (Snellen) or better 
with corrective lenses, distant binocular acuity of at 
least 20/40 (Snellen) in both eyes with or without cor- 
rective lenses, field of vision of at least 70° in the hori- 
zontal meridian in each eye, and the ability to recognize 
the colors of traffic signals and devices showing stan- 
dard red, green, and amber; 

(11) First perceives a forced whispered voice in the 
better ear at not less than 5 feet with or without the use 
of a hearing aid or, if tested by use of an audiometric 
device, does not have an average hearing loss in the 
better ear greater than 40 decibels at 500 Hz, 1,000 Hz, 
and 2,000 Hz with or without a hearing aid when the 
audiometric device is calibrated to American National 
Standard (formerly ASA Standard) Z24.5-1951; 

(12)G) Does not use any drug or substance identified 
in 21 CFR 1308.11 Schedule I, an amphetamine, a 
narcotic, or other habit-forming drug. 

(i1) Does not use any non-Schedule I drug or substance 
that is identified in the other Schedules in 21 part 1308 
except when the use is prescribed by a licensed medical 
practitioner, as defined in §382.107, who is familiar with 
the driver’s medical history and has advised the driver 
that the substance will not adversely affect the driver’s 
ability to safely operate a commercial motor vehicle. 

(13) Has no current clinical diagnosis of alcoholism. 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 36 FR 223, Jan. 7, 1971; 36 FR 12857, July 8, 1971; 43 FR 
56900, Dec. 5, 1978; 55 FR 3554, Feb. 1, 1990; 60 FR 38744, July 
28, 1995; 62 FR 37152, July 11, 1997; 65 FR 59369, Oct. 5, 2000: 
67 FR 61824, Oct. 2, 2002; 73 FR 73127, Dec. 1, 2008; 75 FR 
28502, May 21, 2010; 76 FR 70663 Nov. 15, 2011: 77 FR 4483, 
Jan. 30, 2012] 

DOT Interpretations—§391,41 
Question 1: Who is responsible for ensuring that medical 

certifications meet the requirements? 

Guidance: Medical certification determinations are the re- 

sponsibility of the medical examiner. The motor carrier has 

the responsibility to ensure that the medical examiner is 

informed of the minimum medical requirements and the char- 

acteristics of the work to be performed. The motor carrier is 

also responsible for ensuring that only medically qualified 

drivers are operating CMVs in interstate commerce. 

Question 2: Do the physical qualification requirements of 

the FMCSRs infringe upon a person’s religious beliefs if such 

beliefs prohibit being examined by a licensed doctor of medi- 

cine or osteopathy? 

Guidance: No. To determine whether a governmental regu- 

lation infringes on a person’s right to freely practice his 

religion, the interest served by the regulation must be bal- 
anced against the degree to which a person’s rights are ad- 
versely affected. Biklen v. Board of Education, 333 F. Supp. 
902 (N.D.N.Y. 1971) affd 406 U.S. 951 (1972). 

If there is an important objective being promoted by the 
requirement and the restriction on religious freedom is rea- 
sonably adapted to achieving that objective, the requirement 
should be upheld. Burgin v. Henderson, 536 F.2d 501 (2d. Cir. 
1976). Based on the tests developed by the courts and the 
important objective served, the regulation meets Constitu- 
tional standards. It does not deny a driver his First Amend- 
ment rights. 

Question 3: What are the physical qualification require- 
ments for operating a CMV in interstate commerce? 

Guidance: The physical qualification regulations for drivers 
in interstate commerce are found at §391.41. Instructions to 

medical examiners performing physical examinations of these 
drivers are found at §391.43. Interpretive guidelines are dis- 
tributed upon request. 

The qualification standards cover 13 areas which directly 
relate to the driving function. All but four of the standards 
require a judgement by the medical examiner. A person’s 
qualification to drive is determined by a medical examiner 
who is knowledgeable about the driver’s functions and 
whether a particular condition would interfere with the driv- 
er’s ability to operate a CMV safely. In the case of vision, 
hearing, insulin-using diabetes, and epilepsy, the current 
standards are absolute, providing no discretion to the medical 
examiner. 

Question 4: Is a driver who is taking prescription metha- 
done qualified to drive a CMV in interstate commerce? 

Guidance: Methadone is a habit-forming narcotic which can 
produce drug dependence and is not an allowable drug for 
operators of CMVs. 

Question 5: May the medical examiner restrict a driver’s 
duties? 

Guidance: No. The only conditions a medical examiner may 
impose upon a driver otherwise qualified involve the use of 
corrective lenses or hearing aids, securement of a waiver or 
limitation of driving to exempt intracity zones (see §391. 
43(g)). A medical examiner who believes a driver has a con- 
dition not specified in §391.41 that would affect his ability to 
operate a CMV safely should refuse to sign the examiner’s 
certificate. 

Question 6: If an interstate driver tests positive for alcohol 
or controlled substances under part 382, must the driver be 
medically re-examined and obtain a new medical examiner’s 
certificate to drive again? 

Guidance: The driver is not required to be medically re- 
examined or to obtain a new medical examiner’s certificate 
provided the driver is seen by an SAP who evaluates the 
driver, does not make a clinical diagnosis of alcoholism, and 
provides the driver with documentation allowing the driver to 
return to work. However, if the SAP determines that alcohol- 
ism exists, the driver is not qualified to drive a CMV in 
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interstate commerce. The ultimate responsibility rests with 
the motor carrier to ensure the driver is medically qualified 
and to determine whether a new medical examination should 
be completed. 

Question 7: Are drivers prohibited from using CB radios 
and earphones? 

Guidance: No. CB radios and earphones are not prohibited 
under the regulations, as long as they do not distract the 
driver and the driver is capable of complying with §391. 
41(b)(11). 

Question 8: Is the use of coumadin, an anticoagulant, an 
automatic disqualification for drivers operating CMVs in in- 
terstate commerce? 

Guidance: No. Although the FHWA 1987 “Conference on 
Cardiac Disorders and Commercial Drivers” recommended 
that drivers who are taking anticoagulants not be allowed to 
drive, the agency has not adopted a rule to that effect. The 
medical examiner and treating specialist may, but are not 
required to, accept the Conference recommendations. There- 
fore, the use of coumadin is not an automatic disqualification, 
but a factor to be considered in determining the driver’s 
physical qualification status. 

§391.42 Schedule for use of medical examiners 
listed on the National Registry of Certified 
Medical Examiners. 

On and after May 21, 2014, each medical examination 
required under this subpart must be conducted by a 
medical examiner who is listed on the National Registry 
of Certified Medical Examiners. 

[77 FR 24130, April 20, 2012] 

§391.43 Medical examination; certificate of 
physical qualification. 

(a) Except as provided by paragraph (b) of this section 
and as provided by §391.42, the medical examination 
must be performed by a medical examiner listed on the 
National Registry of Certified Medical Examiners under 
subpart D of part 390 of this chapter. 

(b) A licensed optometrist may perform so much of the 
medical examination as pertains to visual acuity, field of 
vision, and the ability to recognize colors as specified in 
paragraph (10) of §391.41(b). 

(c) Medical examiners shall: 
(1) Be knowledgeable of the specific physical and 

mental demands associated with operating a commer- 
cial motor vehicle and the requirements of this subpart, 
including the medical advisory criteria prepared by the 
FMCSA as guidelines to aid the medical examiner in 
making the qualification determination; and 

(2) Be proficient in the use of and use the medical 

protocols necessary to adequately perform the medical 

examination required by this section. 

(d) Any driver authorized to operate a commercial 

motor vehicle within an exempt intra city zone pursuant 

to §391.62 of this part shall furnish the examining 

medical examiner with a copy of the medical findings 

that led to the issuance of the first certificate of medical 

examination which allowed the driver to operate a com- 

mercial motor vehicle wholly within an exempt intra 

city zone. 

(e) Any driver operating under a limited exemption 

authorized by $391.64 shall furnish the medical exam- 

iner with a copy of the annual medical findings of the 
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endocrinologist, ophthalmologist or optometrist, as re- 
quired under that section. If the medical examiner finds 
the driver qualified under the limited exemption in 
$391.64, such fact shall be noted on the Medical Exam- 
iner’s Certificate. 

(f) The medical examination shall be performed, and 
its results shall be recorded, substantially in accordance 
with the following instructions and examination form. 
Existing forms may be used until current printed sup- 
plies are depleted or until September 30, 2004, which- 
ever occurs first. 

INSTRUCTIONS FOR PERFORMING AND RECORDING 
PHYSICAL EXAMINATIONS 

The medical examiner must be familiar with 49 CFR 391.41, 
Physical qualifications for drivers, and should review these in- 
structions before performing the physical examination. Answer 
each question “yes” or “no” and record numerical readings where 
indicated on the physical examination form. 

The medical examiner must be aware of the rigorous physical, 
mental, and emotional demands placed on the driver of a com- 
mercial motor vehicle. In the interest of public safety, the medical 
examiner is required to certify that the driver does not have any 
physical, mental, or organic condition that might affect the driver’s 
ability to operate a commercial motor vehicle safely. 

General information. The purpose of this history and physical 
examination is to detect the presence of physical, mental, or 
organic conditions of such a character and extent as to affect the 
driver’s ability to operate a commercial motor vehicle safely. The 
examination should be conducted carefully and should at least 
include all of the information requested in the following form. 
History of certain conditions may be cause for rejection. Indicate 
the need for further testing and/or require evaluation by a 
specialist. Conditions may be recorded which do not, because of 
their character or degree, indicate that certification of physical 
fitness should be denied. However, these conditions should be 
discussed with the driver and he/she should be advised to take the 
necessary steps to insure correction, particularly of those condi- 
tions which, if neglected, might affect the driver’s ability to drive 
safely. 

General appearance and development. Note marked 
overweight. Note any postural defect, perceptible limp, tremor, or 
other conditions that might be caused by alcoholism, thyroid 
intoxication or other illnesses. 

Head-eyes. When other than the Snellen chart is used, the 
results of such test must be expressed in values comparable to 
the standard Snellen test. If the driver wears corrective lenses for 
driving, these should be worn while driver’s visual acuity is being 
tested. If contact lenses are worn, there should be sufficient 
evidence of good tolerance of and adaptation to their use. Indicate 
the driver’s need to wear corrective lenses to meet the vision 
standard on the Medical Examiner’s Certificate by checking the 
box, “Qualified only when wearing corrective lenses.” In recording 
distance vision use 20 feet as normal. Report all vision as a 
fraction with 20 as the numerator and the smallest type read at 20 
feet as the denominator. Monocular drivers are not qualified to 
operate commercial motor vehicles in interstate commerce. 

Ears. Note evidence of any ear disease, symptoms of aural 
vertigo, or Meniere’s Syndrome. When recording hearing, record 
distance from patient at which a forced whispered voice can first 
be heard. For the whispered voice test, the individual should be 
stationed at least 5 feet from the examiner with the ear being 
tested turned toward the examiner. The other ear is covered. 
Using the breath which remains after a normal expiration, the 
examiner whispers words or random numbers such as 66, 18, 23, 
etc. The examiner should not use only sibilants (s-sounding test 
materials). The opposite ear should be tested in the same manner. 
If the individual fails the whispered voice test, the audiometric test 
should be administered. For the audiometric test, record decibel 
loss at 500 Hz, 1,000 Hz, and 2,000 Hz. Average the decibel loss 
at 500 Hz, 1,000 Hz and 2,000 Hz and record as described on the 
form. If the individual fails the audiometric test and the whispered 

saat HAG 
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voice test has not been administered, the whispered voice test 
should be performed to determine if the standard applicable to that 
test can be met. 

Throat. Note any irremediable deformities likely to interfere 
with breathing or swallowing. 

Heart. Note murmurs and arrhythmias, and any history of an 
enlarged heart, congestive heart failure, or cardiovascular disease 
that is accompanied by syncope, dyspnea, or collapse. Indicate 
onset date, diagnosis, medication, and any current limitation. An 
electrocardiogram is required when findings so indicate. 

Blood pressure (BP). If a driver has hypertension and/or is 
being medicated for hypertension, he or she should be recertified 
more frequently. An individual diagnosed with Stage 1 hyperten- 
sion (BP is 140/90-159/99) may be certified for one year. At 
recertification, an individual with a BP equal to or less than 140/90 
may be certified for one year; however, if his or her BP is greater 
than 140/90 but less than 160/100, a one-time certificate for 3 
months can be issued. An individual diagnosed with Stage 2 (BP 
is 160/100-179/109) should be treated and a one-time certificate 
for 3-month certification can be issued. Once the driver has 
reduced his or her BP to equal to or less than 140/90, he or she 
may be recertified annually thereafter. An individual diagnosed 
with Stage 3 hypertension (BP equal to or greater than 180/110) 
should not be certified until his or her BP is reduced to 140/90 or 
less, and may be recertified every 6 months. 

Lungs. Note abnormal chest wall expansion, respiratory rate, 
breath sounds including wheezes or alveolar rales, impaired re- 
spiratory function, dyspnea, or cyanosis. Abnormal finds on physi- 
cal exam may require further testing such as pulmonary tests 
and/or x-ray of chest. 
Abdomen and Viscera. Note enlarged liver, enlarged spleen, 

abnormal masses, bruits, hernia, and significant abdominal wall 
muscle weakness and tenderness. If the diagnosis suggests that 
the condition might interfere with the control and safe operation of 
a commercial motor vehicle, further testing and evaluation is 
required. 

Genital-urinary and rectal examination. A urinalysis is 
required. Protein, blood or sugar in the urine may be an indication 
for further testing to rule out any underlying medical problems. 
Note hernias. A condition causing discomfort should be evaluated 
to determine the extent to which the condition might interfere with 
the control and safe operation of a commercial motor vehicle. 

Neurological. Note impaired equilibrium, coordination, or 
speech pattern; paresthesia; asymmetric deep tendon reflexes; 
sensory or positional abnormalities; abnormal patellar and 
Babinski’s reflexes; ataxia. Abnormal neurological responses may 
be an indication for further testing to rule out an underlying 
medical condition. Any neurological condition should be evaluated 
for the nature and severity of the condition, the degree of limitation 
present, the likelihood of progressive limitation, and the potential 
for sudden incapacitation. In instances where the medical exam- 
iner has determined that more frequent monitoring of a condition 
is appropriate, a certificate for a shorter period should be issued. 

Spine, musculoskeletal. Previous surgery, deformities, limita- 
tion of motion, and tenderness should be noted. Findings may 
indicate additional testing and evaluation should be conducted. 

Extremities. Carefully examine upper and lower extremities 
and note any loss or impairment of leg, foot, toe, arm, hand, or 
finger. Note any deformities, atrophy, paralysis, partial paralysis, 
clubbing, edema, or hypotonia. If a hand or finger deformity exists, 
determine whether prehension and power grasp are sufficient to 
enable the driver to maintain steering wheel grip and to control 
other vehicle equipment during routine and emergency driving 
operations. If a foot or leg deformity exists, determine whether 
sufficient mobility and strength exist to enable the driver to operate 
pedals properly. In the case of any loss or impairment to an 
extremity which may interfere with the driver’s ability to operate a 
commercial motor vehicle safely, the medical examiner should 
state on the medical certificate “medically unqualified unless ac- 
companied by a Skill Performance Evaluation Certificate.” The 
driver must then apply to the Field Service Center of the FMCSA, 
for the State in which the driver has legal residence, for a Skill 
Performance Evaluation Certificate under §391.49. 

Laboratory and Other Testing. Other test(s) may be indicated 
based upon the medical history or findings of the physical 
examination. 

Diabetes. If insulin is necessary to control a diabetic driver's 

condition, the driver is not qualified to operate a commercial motor 

vehicle in interstate commerce. If mild diabetes is present and it is 

controlled by use of an oral hypoglycemic drug and/or diet and 

exercise, it should not be considered disqualifying. However, the 

driver must remain under adequate medical supervision. 

Upon completion of the examination, the medical examiner 

must date and sign the form, provide his/her full name, office 

address and telephone number. The completed medical exami- 

nation form shall be retained on file at the office of the medical 

examiner. 
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(3) Once every calendar month, beginning May 21, 
2014, the medical examiner must electronically trans- 

mit to the Director, Office of Carrier, Driver and Vehicle 
Safety Standards, via a secure FMCSA-designated Web 

provide a copy to a prospective or current employing 
motor carrier who requests it. 

(1) The medical examiner must date and sign the 

(g) Upon completion of the medical examination re- 

Medical Examination Report and provide his or her full 

quired by this subpart: 

name, office address, and telephone number on the 
Report. 

site, a completed Form MCSA-5850, Medical Examiner 
Submission of CMV Driver Medical Examination 
Results. The Form must include all information s 
fied for each medical examination conducted durin 

(2) If the medical examiner finds that the person 
examined is physically qualified to operate a commer- 

peci- cial motor vehicle in accordance with §391.41(b), he or 
she must complete a certificate in the form prescribed in 
paragraph (h) of this section and furnish the original to 

g the 
previous month for any driver who is required to be 

the person who was examined. The examiner must 
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examined by a medi i i i i i i crt ae a eee examiner listed on the National (h) The medical examiner’s certificate shall be sub- 
gistry of Certified Medical Examiners. stantially in accordance with the followi e following form. 
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(i) Each original (paper or electronic) completed Medi- [35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 
1970; 36 FR 8452, May 6, 1971; 36 FR 12857, July 8, 1971; 43 FR 

cal Examination Report and a copy or electromic version —S&.q09, Dec. 5, 1978; 46 FR 53418, Oct. 29, 1981; 53 FR 18057, 
of each medical examiner’s certificate must be retained May 19, 1988; 53 FR'47154, Nov. 21, 1988; 54 FR 12202, Mar. 24, 

on file at the office of the medical examiner for at least 1989: 55 FR 3555, Feb. 1, 1990; 57 FR 33278, July 28, 1992; 58 

‘nation. The medical FR 59196, Nov. 8, 1993; 60 FR 38745, 38746, July 28, 1995; 62 
dyyears)iromy the, date os exauMnaons ye FR 37152, July 11, 1997; 65 FR, 59369, Oct. 5, 2000; 68 FR 
examiner must make all records and information In 56499, Sept. 30, 2003, 73 FR 73127, Dec. 1, 2008; 77 FR 4483, 
these files available to an authorized representative of Jan. 30, 2012; 77 FR 10391, Feb. 22, 2012; 77 FR 24130, April 20, 

FMCSA or an authorized Federal, State, or local en- 2012] 

forcement agency representative, within 48 hours after 

the request is made. 
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DOT Interpretations—§391.43 

Question 1: May a motor carrier, for the purposes of §391. 

41, or a State driver licensing agency, for the purposes of 

§383.71, accept the results of a medical examination per- 

formed by a foreign medical examiner? 

Guidance: Yes. Foreign drivers operating in the U.S. with a 

driver’s license recognized as equivalent to the CDL may be 

medically certified in accordance with the requirements of 

part 391, subpart E, by a medical examiner in the driver’s 

home country who is licensed, certified, and/or registered to 

perform physical examinations in that country. However, U.S: 

drivers operating in interstate commerce within the US. 

must be medically certified in accordance with part 391, 

subpart E, by a medical examiner licensed, certified, and/or 

registered to perform physical examinations in the U.S. 

Question 2: May a urine sample collected for purposes of 

performing a subpart H test be used to test for diabetes as 

part of a driver’s FHWA-required physical examination? 

Guidance: In general, no. However, the DOT has recognized 

an exception to this general policy whereby, after 60 milliliters 

of urine have been set aside for subpart H testing, any re- 

maining portion of the sample may be used for other nondrug 
testing, but only if such other nondrug testing is required by 
the FHWA (under part 391, subpart E) such as testing for 
glucose and protein levels. 

Question 3: Is a chest x-ray required under the minimum 
medical requirements of the FMCSRs? 

Guidance: No, but a medical examiner may take an x-ray if 
appropriate. 

Question 4: Does §391.43 of the FMCSRs require that 

physical examinations of applicants for employment be con- 
ducted by medical examiners employed by or designated by 
the carrier? 

Guidance: No. 

Question 5: Does a medical certificate displaying a fac- 
simile of a medical examiner’s signature meet the “signature 
of examining health care professional” requirement? 

Guidance: Yes. 

Question 6: The driver’s medical exam is part of the Mexi- 
can Licencia Federal. If a roadside inspection reveals that a 
Mexico-based driver has not had the medical portion of the 
Licencia Federal re-validated, is the driver considered to be 
without a valid medical certificate or without a valid license? 

Guidance: The Mexican Licencia Federal is issued for a 
period of 10 years but must be re-validated every 2 years. A 
condition of re-validation is that the driver must pass a new 
physical examination. The dates for each re-validation are on 
the Licencia Federal and must be stamped at the completion 
of each physical. This constitutes documentation that the 
driver is medically qualified. Therefore, if the Licencia Fed- 
eral is not re-validated every 2 years as specified by Mexican 
law, the driver’s license is considered invalid. 

*Question 7: If a motor carrier sends a potential interstate 
driver to a medical examiner to have both a pre-employment 
medical examination and a pre-employment controlled sub- 
stances test performed, how must the medical examiner con- 
duct the medical examination including the certification the 
driver meets the physical qualifications of §391.41(b)? 

Guidance: The medical examiner must complete the physi- 
cal examination first without collecting the Part 382 con- 
trolled substances urine specimen. If the potential driver 
meets the requirements of Part 391, Subpart E [especially 
§391.41(b)] and the medical examiner chooses to certify the 
potential driver as qualified to operate commercial motor 
vehicles (CMV) in interstate commerce, the medical examiner 
may prepare the medical examiner’s certificate. 

After the medical examiner has completed the medical 

examiner’s certificate and provided a copy to the potential 

driver and to the motor carrier who will use the potential 

driver’s services, the medical examiner may collect the speci- 

men for the 49 CFR Part 382 pre-employment controlled 

substances test. The motor carrier is held fully responsible for 

ensuring the potential driver is not used to operate CMVs 

until the carrier receives a verified negative controlled sub- 

stances test result from the medical review officer. A Depart- 

ment of Transportation pre-employment controlled 

substances test is not a medical examination test. 

*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

§391.45 Persons who must be medically 

examined and certified. 

Except as provided in §391.67, the following persons 

must be medically examined and certified in accordance 

with §391.43 as physically qualified to operate a com- 

mercial motor vehicle: 

(a) Any person who has not been medically examined 

and certified as physically qualified to operate a com- 

mercial motor vehicle; 

(b)(1) Any driver who has not been medically exam- 

ined and certified as qualified to operate a commercial 
motor vehicle during the preceding 24 months; or 

(2) Any driver authorized to operate a commercial 
motor vehicle only with an exempt intra city zone pur- 
suant to §391.62, or only by operation of the exemption 
in §391.64, if such driver has not been medically exam- 

ined and certified as qualified to drive in such zone 
during the preceding 12 months; and 

(c) Any driver whose ability to perform his/her normal 
duties has been impaired by a physical or mental injury 
or disease. 

[35 FR 6460, Apr. 22, 1970, as amended at 36 FR 223, Jan. 7, 
1971; 54 FR 12202, Mar. 24, 1989] 

DOT Interpretations—$391.45 

Question 1: Is it intended that the words “person” and 
“driver” be used interchangeably in §391.45? 

Guidance: Yes. 

Question 2: Do the FMCSRs require applicants, possess- 
ing a current medical certificate, to undergo a new physical 
examination as a condition of employment? 

Guidance: No. However, if a motor carrier accepts such a 
currently valid certificate from a driver subject to part 382, 
the driver is subject to additional controlled substance testing 
requirements unless otherwise excepted in subpart H. 

Question 3: Must a driver who is returning from an illness 
or injury undergo a medical examination even if his current 
medical certificate has not expired? 

Guidance: The FMCSRs do not require an examination in 
this case unless the injury or illness has impaired the driver’s 
ability to perform his/her normal duties. However, the motor 
carrier may require a driver returning from any illness or 
injury to take a physical examination. But, in either case, the 
motor carrier has the obligation to determine if an injury or 
illness renders the driver medically unqualified. 
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§391.47 Resolution of conflicts of medical evalua- 
tion. 

(a) Applications. Applications for determination of a 
driver’s medical qualifications under standards in this 
part will only be accepted if they conform to the require- 
ments of this section. 

(b) Content. Applications will be accepted for consid- 
eration only if the following conditions are met. 

(1) The application must contain the name and ad- 
dress of the driver, motor carrier, and all physicians 
involved in the proceeding. 

(2) The applicant must submit proof that there is a 
disagreement between the physician for the driver and 
the physician for the motor carrier concerning the driv- 
er’s qualifications. 

(3) The applicant must submit a copy of an opinion 
and report including results of all tests of an impartial 
medical specialist in the field in which the medical 
conflict arose. The specialist should be one agreed to by 
the motor carrier and the driver. 

(i) In cases where the driver refuses to agree on a 
specialist and the applicant is the motor carrier the 
applicant must submit a statement of his/her agree- 
ment to submit the matter to an impartial medical 
specialist in the field, proof that he/she has requested 
the driver to submit to the medical specialist, and the 
response, if any, of the driver to his/her request. 

(ii) In cases where the motor carrier refuses to agree 
on a medical specialist, the driver must submit an 
opinion and test results of an impartial medical special- 
ist, proof that he/she has requested the motor carrier to 
agree to submit the matter to the medical specialist and 
the response, if any, of the motor carrier to his/her 
request. 

(4) The applicant must include a statement explain- 
ing in detail why the decision of the medical specialist 
identified in paragraph (b)(3) of this section is 
unacceptable. 

(5) The applicant must submit proof that the medical 
specialist mentioned in paragraph (b)(3) of this section 
was provided, prior to his/her determination, the medi- 
cal history of the driver and an agreed-upon statement 

of the work the driver performs. 
(6) The applicant must submit the medical history 

and statement of work provided to the medical specialist 

under paragraph (b)(5) of this section. 

(7) The applicant must submit all medical records and 

statements of the physicians who have given opinions 

on the driver’s qualifications. 

(8) The applicant must submit a description and a 

copy of all written and documentary evidence upon 

which the party making application relies in the form 

set out in 49 CFR §386.37. 

(9) The application must be accompanied by a state- 

ment of the driver that he/she intends to drive in inter- 

state commerce not subject to the commercial zone 

exemption or a statement of the carrier that he/she has 

used or intends to use the driver for such work. 

(10) The applicant must submit three copies of the 

application and all records. 

(c) Information. The Director, Office of Carrier, 

Driver and Vehicle Safety Standards (MC-PS) may re- 

$391.49 

quest further information from the applicant if he/she 
determines that a decision cannot be made on the evi- 
dence submitted. If the applicant fails to submit the 
information requested, the Director may refuse to issue 
a determination. 

(d)(1) Action. Upon receiving a satisfactory applica- 
tion the Director, Office of Carrier, Driver and Vehicle 

Safety Standards (MC-PS) shall notify the parties (the 
driver, motor carrier, or any other interested party) that 
the application has been accepted and that a determi- 
nation will be made. A copy of all evidence received shall 
be attached to the notice. 

(2) Reply. Any party may submit a reply to the 
notification within 15 days after service. Such reply 
must be accompanied by all evidence the party wants 
the Director, Office of Carrier, Driver and Vehicle Safety 
Standards (MC-PS) to consider in making his/her 
determination. Evidence submitted should include all 
medical records and test results upon which the party 
relies. 

(3) Parties. A party for the purposes of this section 
includes the motor carrier and the driver, or anyone else 
submitting an application. 

(e) Petitions to review, burden of proof. The 
driver or motor carrier may petition to review the Di- 
rector’s determination. Such petition must be submitted 
in accordance with §386.13(a) of this chapter. The bur- 

den of proof in such a proceeding is on the petitioner. 
(f) Status of driver. Once an application is submit- 

ted to the Director, Office of Carrier, Driver and Vehicle 
Safety Standards (MC-PS), the driver shall be deemed 
disqualified until such time as the Director, Office of 
Carrier, Driver and Vehicle Safety Standards (MC-PS) 
makes a determination, or until the Director, Office of 

Carrier, Driver and Vehicle Safety Standards (MC-PS) 
orders otherwise. 

[42 FR 18081, Apr. 5, 1977, as amended at 42 FR 53966, Oct. 4, 
1977; 60 FR 38746, July 28, 1995; 78 FR 58483, Sept. 24, 2013] 

DOT Interpretations—§391.47 

Question 1: Does the FHWA issue formal medical decisions 
as to the physical qualifications of drivers on an individual 
basis? 

Guidance: No, except upon request for resolution of a con- 
flict of medical evaluations. 

§391.49 Alternative physical qualification 
standards for the loss or impairment of limbs. 

(a) A person who is not physically qualified to drive 
under §391.41(b)(1) or (b)(2) and who is otherwise quali- 
fied to drive a commercial motor vehicle, may drive a 
commercial motor vehicle, if the Division Administrator, 

FMCSA, has granted a Skill Performance Evaluation 

(SPE) Certificate to that person. 
(b) SPE certificate —(1) Application. A letter of 

application for an SPE certificate may be submitted 
jointly by the person (driver applicant) who seeks an 
SPE certificate and by the motor carrier that will em- 
ploy the driver applicant, if the application is accepted. 

(2) Application address. The application must be 
addressed to the applicable field service center, FMCSA, 
for the State in which the co-applicant motor carrier’s 
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$391.49 

principal place of business is located. The address of 

each, and the States serviced, are listed in $390.27 of 

this chapter. 

(3) Exception. A letter of application for an SPE 

certificate may be submitted unilaterally by a driver 

applicant. The application must be addressed to the 

field service center, FMCSA, for the State in which the 

driver has legal residence. The driver applicant must 

comply with all the requirements of paragraph (c) of this 

section except those in (c)(1)(i) and (iii). The driver 

applicant shall respond to the requirements of para- 

graphs (c)(2)(i) to (v) of this section, if the information is 

known. 

(c) A letter of application for an SPE certificate shall 

contain: 
(1) Identification of the applicant(s): 

(i) Name and complete address of the motor carrier 

co-applicant; 

(ii) Name and complete address of the driver appli- 

cant; 
(iii) The U.S. DOT Motor Carrier Identification Num- 

ber, if known; and 
(iv) A description of the driver applicant’s limb im- 

pairment for which SPE certificate is requested. 
(2) Description of the type of operation the driver will 

be employed to perform: 
(i) State(s) in which the driver will operate for the 

motor carrier co applicant (if more than 10 States, 
designate general geographic area only); 

(ii) Average period of time the driver will be driving 
and/or on duty, per day; 

(iii) Type of commodities or cargo to be transported; 
(iv) Type of driver operation (i.e., sleeper team, relay, 

owner operator, etc.); and 

(v) Number of years experience operating the type of 
commercial motor vehicle(s) requested in the letter of 
application and total years of experience operating all 

types of commercial motor vehicles. 
(3) Description of the commercial motor vehicle(s) the 

driver applicant intends to drive: 
(i) Truck, truck tractor, or bus make, model, and year 

Gif known); 
(ii) Drive train; 
(A) Transmission type (automatic or manual—if 

manual, designate number of forward speeds); 
(B) Auxiliary transmission (if any) and number of 

forward speeds; and 
(C) Rear axle (designate single speed, 2 speed, or 3 

speed) 
(iii) Type of brake system; 
(iv) Steering, manual or power assisted; 
(v) Description of type of trailer(s) (i.e., van, flatbed, 

cargo tank, drop frame, lowboy, or pole); 
(vi) Number of semitrailers or full trailers to be towed 

at one time; 

(vii) For commercial motor vehicles designed to trans- 
port passengers, indicate the seating capacity of com- 
mercial motor vehicle; and 

(viii) Description of any modification(s) made to the 
commercial motor vehicle for the driver applicant; at- 
tach photograph(s) where applicable. 

(4) Otherwise qualified: 

(i) The coapplicant motor carrier must certify that the 

driver applicant is otherwise qualified under the regu- 

lations of this part; 

(ii) In the case of a unilateral application, the driver 

applicant must certify that he/she is otherwise qualified 

under the regulations of this part. 

(5) Signature of applicant(s): 

(i) Driver applicant’s signature and date signed; 

(ii) Motor carrier official’s signature (if application has 

a coapplicant), title, and date signed. Depending upon 

the motor carrier’s organizational structure (corpora- 

tion, partnership, or proprietorship), the signer of the 

application shall be an officer, partner, or the proprietor. 

(d) The letter of application for an SPE certificate 

shall be accompanied by: 

(1) A copy of the results of the medical examination 

performed pursuant to §391.43; 

(2) A copy of the medical certificate completed pursu- 

ant to $391.43(h); 

(3) A medical evaluation summary completed by ei- 

ther a board qualified or board certified physiatrist 

(doctor of physical medicine) or orthopedic surgeon. The 

co applicant motor carrier or the driver applicant shall 

provide the physiatrist or orthopedic surgeon with a 

description of the job-related tasks the driver applicant 

will be required to perform; 
(i) The medical evaluation summary for a driver ap- 

plicant disqualified under §391.41(b)(1) shall include: 
(A) An assessment of the functional capabilities of the 

driver as they relate to the ability of the driver to 
perform normal tasks associated with operating a com- 

mercial motor vehicle; and 
(B) A statement by the examiner that the applicant is 

capable of demonstrating precision prehension (e.g., 
manipulating knobs and switches) and power grasp 
prehension (e.g., holding and maneuvering the steering 
wheel) with each upper limb separately. This require- 
ment does not apply to an individual who was granted a 
waiver, absent a prosthetic device, prior to the publica- 
tion of this amendment. 

(i) The medical evaluation summary for a driver 
applicant disqualified under §$391.41(b)(2) shall include: 

(A) An explanation as to how and why the impairment 
interferes with the ability of the applicant to perform 
normal tasks associated with operating a commercial 
motor vehicle; 

(B) An assessment and medical opinion of whether the 
condition will likely remain medically stable over the 
lifetime of the driver applicant; and 

(C) Astatement by the examiner that the applicant is 
capable of demonstrating precision prehension (e.g., 
manipulating knobs and switches) and power grasp 
prehension (e.g., holding and maneuvering the steering 
wheel) with each upper limb separately. This require- 
ment does not apply to an individual who was granted 
an SPE certificate, absent an orthotic device, prior to the 
publication of this amendment. 

(4) A description of the driver applicant’s prosthetic or 
orthotic device worn, if any; 

(5) Road test: 

(i) A copy of the driver applicant’s road test adminis- 
tered by the motor carrier co applicant and the certifi- 
cate issued pursuant to §391.31(b) through (g); or 
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(ii) A unilateral applicant shall be responsible for 
having a road test administered by a motor carrier or a 
person who is competent to administer the test and 
evaluate its results. 

(6) Application for employment: 
Gi) A copy of the driver applicant’s application for 

employment completed pursuant to §391.21; or 
(ii) A unilateral applicant shall be responsible for 

submitting a copy of the last commercial driving posi- 
tion’s employment application he/she held. If not previ- 
ously employed as a commercial driver, so state. 

(7) A copy of the driver applicant’s SPE certificate of 
certain physical defects issued by the individual 
State(s), where applicable; and 

(8) Acopy of the driver applicant’s State Motor Vehicle 
Driving Record for the past 3 years from each State in 
which a motor vehicle driver’s license or permit has 
been obtained. 

(e) Agreement. A motor carrier that employs a driver 
with an SPE certificate agrees to: 

(1) File promptly (within 30 days of the involved 
incident) with the Medical Program Specialist, FMCSA 
service center, such documents and information as may 
be required about driving activities, accidents, arrests, 

license suspensions, revocations, or withdrawals, and 

convictions which involve the driver applicant. This 
applies whether the driver’s SPE certificate is a unilat- 
eral one or has a co applicant motor carrier; 

(i) A motor carrier who is a co applicant must file the 
required documents with the Medical Program Special- 
ist, FMCSA for the State in which the carrier’s principal 
place of business is located; or 

(ii) A motor carrier who employs a driver who has been 
issued a unilateral SPE certificate must file the re- 
quired documents with the Medical Program Specialist, 

FMCSA service center, for the State in which the driver 

has legal residence. 
(2) Evaluate the driver with a road test using the 

trailer the motor carrier intends the driver to transport 
or, in lieu of, accept a certificate of a trailer road test 

from another motor carrier if the trailer type(s) is simi- 
lar, or accept the trailer road test done during the Skill 
Performance Evaluation if it is a similar trailer type(s) 

to that of the prospective motor carrier. Job tasks, as 

stated in paragraph (e)(3) of this section, are not evalu- 

ated in the Skill Performance Evaluation; 

(3) Evaluate the driver for those nondriving safety 

related job tasks associated with whatever type of trail- 

er(s) will be used and any other nondriving safety re- 

lated or job related tasks unique to the operations of the 

employing motor carrier; and 

(4) Use the driver to operate the type of commercial 

motor vehicle defined in the SPE certificate only when 

the driver is in compliance with the conditions and 

limitations of the SPE certificate. 

(f) The driver shall supply each employing motor 

carrier with a copy of the SPE certificate. 

(g) The Division Administrator/State Director, 

FMCSA, may require the driver applicant to demon- 

strate his or her ability to safely operate the commercial 

motor vehicle(s) the driver intends to drive to an agent 

of the Division Administrator/State Director, FMCSA. 

The SPE certificate form will identify the power unit 
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(bus, truck, truck tractor) for which the SPE certificate 
has been granted. The SPE certificate forms will also 
identify the trailer type used in the Skill Performance 
Evaluation; however, the SPE certificate is not limited 
to that specific trailer type. A driver may use the SPE 
certificate with other trailer types if a successful trailer 
road test is completed in accordance with paragraph 
(e)(2) of this section. Job tasks, as stated in paragraph 
(e)(3) of this section, are not evaluated during the Skill 
Performance Evaluation. 

(h) The Division Administrator/State Director, 
FMCSA, may deny the application for SPE certificate or 
may grant it totally or in part and issue the SPE cer- 
tificate subject to such terms, conditions, and limita- 
tions as deemed consistent with the public interest. The 
SPE certificate is valid for a period not to exceed 2 years 
from date of issue, and may be renewed 30 days prior to 
the expiration date. 

(i) The SPE certificate renewal application shall be 
submitted to the Medical Program Specialist, FMCSA 
service center, for the State in which the driver has legal 
residence, if the SPE certificate was issued unilaterally. 
If the SPE certificate has a co applicant, then the re- 
newal application is submitted to the Medical Program 
Specialist, FMCSA field service center, for the State in 
which the co applicant motor carrier’s principal place of 
business is located. The SPE certificate renewal appli- 
cation shall contain the following: 

(1) Name and complete address of motor carrier cur- 
rently employing the applicant; 

(2) Name and complete address of the driver; 
(3) Effective date of the current SPE certificate; 

(4) Expiration date of the current SPE certificate; 
(5) Total miles driven under the current SPE certifi- 

cate; 

(6) Number of accidents incurred while driving under 
the current SPE certificate, including date of the acci- 
dent(s), number of fatalities, number of injuries, and the 

estimated dollar amount of property damage; 
(7) A current medical examination report; 
(8) A medical evaluation summary pursuant to para- 

graph (d)(3) of this section, if an unstable medical con- 
dition exists. All handicapped conditions classified 
under §391.41(b)(1) are considered unstable. Refer to 
paragraph (d)(3)(ii) of this section for the condition un- 
der §391.41(b)(2) which may be considered medically 
stable. 

(9) A copy of driver’s current State motor vehicle 
driving record for the period of time the current SPE 
certificate has been in effect; 

(10) Notification of any change in the type of tractor 
the driver will operate; 

(11) Driver’s signature and date signed; and 
(12) Motor carrier co applicant’s signature and date 

signed. 
(j)(1) Upon granting an SPE certificate, the Division 

Administrator/State Director, FMCSA, will notify the 

driver applicant and co-applicant motor carrier (if ap- 

plicable) by letter. The terms, conditions, and limita- 

tions of the SPE certificate will be set forth. A motor 

carrier shall maintain a copy of the SPE certificate in its 

driver qualification file. A copy of the SPE certificate 

shall be retained in the motor carrier’s file for a period 
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of 3 years after the driver’s employment is terminated. 

The driver applicant shall have the SPE certificate (or a 

legible copy) in his/her possession whenever on duty. 

(2) Upon successful completion of the skill perfor- 

mance evaluation, the Division Administrator/State Di- 

rector, FMCSA, for the State where the driver applicant 

has legal residence, must notify the driver by letter and 

enclose an SPE certificate substantially in the following 

form: 

Skill Performance Evaluation Certificate 

Name of Issuing Agency: 
Agency Address: 
Telephone Number: ( ) 
Issued Under 49 CFR 391.49, subchapter B of the Federal 
Motor Carrier Safety Regulations 
Driver’s Name: 
Effective Date: 
SSN: 
DOB: 
Expiration Date: 
Address: 

Driver Disability: 
Check One: _____——s—s New 
Driver’s License: 

(State) (Number) 
In accordance with 49 CFR 391.49, subchapter B of the Federal 

Motor Carrier Safety Regulations (FMCSRs), the driver applica- 
tion for a skill performance evaluation (SPE) certificate is hereby 
granted authorizing the above-named driver to operate in inter- 
state or foreign commerce under the provisions set forth below. 
This certificate is granted for the period shown above, not to 
exceed 2 years, subject to periodic review as may be found 
necessary. This certificate may be renewed upon submission of a 
renewal application. Continuation of this certificate is dependent 
upon strict adherence by the above-named driver to the provisions 
set forth below and compliance with the FMCSRs. Any failure to 
comply with provisions herein may be cause for cancellation. 

CONDITIONS: As a condition of this certificate, reports of all 
accidents, arrests, suspensions, revocations, withdrawals of 
driver licenses or permits, and convictions involving the above- 
named driver shall be reported in writing to the Issuing Agency by 
the EMPLOYING MOTOR CARRIER within 30 days after 
occurrence. 

LIMITATIONS: 
1. Vehicle Type (power unit):* 
2. Vehicle modification(s): 

Renewal 

3. Prosthetic or Orthotic device(s) (Required to be Worn While 
Driving): 

4. Additional Provision(s): 

NOTICE: To all MOTOR CARRIERS employing a driver with an 
SPE certificate. This certificate is granted for the operation of the 
power unit only. \t is the responsibility of the employing motor 
carrier to evaluate the driver with a road test using the trailer 
type(s) the motor carrier intends the driver to transport, or in lieu 
of, accept the trailer road test done during the SPE if it is a similar 
trailer type(s) to that of the prospective motor carrier. Also, it is the 
responsibility of the employing motor carrier to evaluate the driver 
for those non-driving safety-related job tasks associated with the 
type of trailer(s) utilized, as well as, any other non-driving safety- 
related or job-related tasks unique to the operations of the em- 
ploying motor carrier. 

The SPE of the above named driver was given by a Skill 
Performance Evaluation Program Specialist. It was successfully 
completed utilizing the above named power unit and 

(trailer, if applicable) 
The tractor or truck had a 
transmission. 
Please read the 
NOTICE paragraph above. 

Name: 
Signature: 
Title: 
Date: : 

(k) The Division Administrator/State Director, 

FMCSA, may revoke an SPE certificate after the person 

to whom it was issued is given notice of the proposed 

revocation and has been allowed a reasonable opportu- 

nity to appeal. 

(1) Falsifying information in the letter of application, 

the renewal application, or falsifying information re- 

quired by this section by either the applicant or motor 

carrier is prohibited. 

[48 FR 38487, Aug. 24, 1983, as amended at 49 FR 38293, Sept. 

28, 1984: 50 FR 49851, Dec. 5, 1985; 51 FR 12621, Apr. 14, 1986; 

60 FR 38745, 38746, July 28, 1995; 65 FR 25287, May 1, 2000; 

65 FR 59380, Oct. 5, 2000; 78 FR 58483, Sept. 24, 2013] 

DOT Interpretations—§391.49 

Question 1: Since 49 CFR 391.49 does not mandate a Skill 

Performance Evaluation, does the term “performance stan- 

dard” mean that the State must give a driving test or other 

Skill Performance Evaluation to the driver for every waiver 
issued or does this term mean that, depending upon the 
medical condition, the State may give some other type of 
performance test? For example, in the case of a vision waiver, 
would a vision examination suffice as a performance stan- 
dard? 

Guidance: Under the Tolerance Guidelines, Appendix C, 
Paragraph 3(j), each State that creates a waiver program for 
intrastate drivers is responsible for determining what consti- 
tutes “sound medical judgment,” as well as determining the 
performance standard. In the example used above, a vision 
examination would suffice as a performance standard. It is the 
responsibility of each State establishing a waiver program to 
determine what constitutes an appropriate performance 
standard. - 

Subpart F—Files and Records 

§391.51 General requirements for driver 
qualification files. 

(a) Each motor carrier shall maintain a driver quali- 
fication file for each driver it employs. A driver’s quali- 
fication file may be combined with his/her personnel file. 

(b) The qualification file for a driver must include: 
(1) The driver’s application for employment completed 

in accordance with §391.21; 

(2) A copy of the motor vehicle record received from 
each State pursuant to §391.23(a)(1); 

(3) The certificate of driver’s road test issued to the 
driver pursuant to §391.31(e), or a copy of the license or 
certificate which the motor carrier accepted as equiva- 
lent to the driver’s road test pursuant to §391.33; 

(4) The motor vehicle record received from each State 
driver licensing agency to the annual driver record in- 
quiry required by §391.25(a); 

(5) Anote relating to the annual review of the driver’s 
driving record as required by §391.25(c)(2); 

(6) A list or certificate relating to violations of motor 
vehicle laws and ordinances required by §391.27; 

(7)G) The medical examiner’s certificate as required 
by §391.43(g) or a legible copy of the certificate. 

Gi) Exception. For CDL holders, beginning January 
30, 2012, if the CDLIS motor vehicle record contains 
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medical certification status information, the motor car- 
rier employer must meet this requirement by obtaining 
the CDLIS motor vehicle record defined at $384.105 of 
this chapter. That record must be obtained from the 
current licensing State and placed in the driver quali- 
fication file. After January 30, 2014, a non-excepted, 
interstate CDL holder without medical certification sta- 
tus information on the CDLIS motor vehicle record is 
designated “not-certified” to operate a CMV in inter- 
state commerce. After January 30, 2014, a motor carrier 
may use a copy of the driver’s current medical examin- 
er’s certificate that was submitted to the State for up to 
15 days from the date it was issued as proof of medical 
certification. 

(ii) If that driver obtained the medical certification 
based on having obtained a medical variance from 
FMCSA, the motor carrier must also include a copy of 
the medical variance documentation in the driver quali- 
fication file in accordance with §391.51(b)(8); 

(8) A Skill Performance Evaluation Certificate ob- 
tained from a Field Administrator, Division Administra- 

tor, or State Director issued in accordance with §391.49; 

or the Medical Exemption document, issued by a Fed- 
eral medical program in accordance with part 381 of this 
chapter; and 

(9) A note relating to verification of medical examiner 
listing on the National Registry of Certified Medical 
Examiners required by §391.23(m). 

(c) Except as provided in paragraph (d) of this sec- 
tion, each driver’s qualification file shall be retained for 
as long as a driver is employed by that motor carrier and 
for three years thereafter. 

(d) The following records may be removed from a 
driver’s qualification file three years after the date of 
execution: 

(1) The motor vehicle record received from each State 
driver licensing agency to the annual driver record in- 
quiry required by §391.25(a); 

(2) The note relating to the annual review of the 
driver’s driving record as required by $391.25(c)(2); 

(3) The list or certificate relating to violations of motor 
vehicle laws and ordinances required by $391.27; 

(4) The medical examiner’s certificate required by 
§391.43(g), a legible copy of the certificate, or for CDL 

drivers any CDLIS MVR obtained as required by §391. 

51(b)(7)Gi); 
(5) Any medical variance issued by FMCSA, including 

a Skill Performance Evaluation Certificate issued in 

accordance with §391.49; or the Medical Exemption 

letter issued by a Federal medical program in accor- 

dance with part 381 of this chapter; and 

(6) The note relating to verification of medical exam- 

iner listing on the National Registry of Certified Medi- 

cal Examiners required by §391.23(m). 

(Approved by the Office of Management and Budget under 

control number 2126-004) 

[35 FR 6460, Apr. 22, 1970, as amended at 35 FR 17420, Nov. 13, 

1970: 41 FR 36656, Aug. 31, 1976; 42 FR 37370, July 21, 1977; 

45 FR 46424, July 10, 1980; 53 FR 18057, May 19, 1988; 59 FR 

8752, Feb. 23, 1994; 59 FR 60323, Nov. 23, 1994; 60 FR 38745, 

July 28, 1995; 63 FR 33277, June 18, 1998; 69 FR 16721, March 

30, 2004; 73 FR 73127, Dec. 1, 2008; 75 FR 28502, May 21, 2010; 

77 FR 24133, April 20, 2012] 

§391.53 

DOT Interpretations—§391.51 

Question 1: When a motor carrier purchases another mo- 
tor carrier, must the drivers of the acquired motor carrier be 
requalified by the purchasing motor carrier? 

Guidance: No. 

Question 2: Is a driver training school required to keep a 
driver qualification file on each student? 

Guidance: Yes, if operating in interstate commerce. 

Question 3: Before December 23, 1994, motor carriers 
were required to maintain documentary evidence that their 
drivers had completed the written examination specified by 49 
CFR 391.35 (1994). The rule removing $391.35 became effec- 

tive on that date (59 FR 60319, November 23, 1994). Are 
motor carriers required to maintain such documentary evi- 
dence for drivers employed prior to December 23, 1994? 

Guidance: No. 

Question 4: If a motor carrier maintains complete driver 
qualification files but cannot produce them at the time of the 
review or within two business days, is it in violation of §391. 
iB? 

Guidance: Yes. Driver qualification files must be produced 
on demand. Producing driver qualification files after the 
completion of the review does not cure a record-keeping vio- 
lation of §391.51. 

Question 5: Must a driver/employee who was employed 
prior to the deletion of the section of the FMCSRs requiring 
certain documentary proof of written examination, and who 
does not have such proof in his driver qualification file, com- 
plete the exam? 

Guidance: No. The requirement of former 49 CFR 391.35(h) 
that a driver qualification file contains certain documents 
substantiating the driver examination may not be the basis of 
a citation after November 23, 1994, the date on which all 
requirements pertinent to a driver’s written test were re- 
scinded (59 FR 60319). 

§391.53 Driver investigation history file. 

(a) After October 29, 2004, each motor carrier must 
maintain records relating to the investigation into the 
safety performance history of a new or prospective 
driver pursuant to paragraphs (d) and (e) of §391.23. 
This file must be maintained in a secure location with 
controlled access. 

(1) The motor carrier must ensure that access to this 
data is limited to those who are involved in the hiring 
decision or who control access to the data. In addition, 
the motor carrier’s insurer may have access to the data, 

except the alcohol and controlled substances data. 
(2) This data must only be used for the hiring decision. 
(b) The file must include: 
(1) A copy of the driver’s written authorization for the 

motor carrier to seek information about a driver’s alco- 
hol and controlled substances history as required under 
§391.23(d). 

(2) A copy of the response(s) received for investiga- 
tions required by paragraphs (d) and (e) of §391.23 from 
each previous employer, or documentation of good faith 
efforts to contact them. The record must include the 
previous employer’s name and address, the date the 
previous employer was contacted, and the information 
received about the driver from the previous employer. 
Failures to contact a previous employer, or of them to 
provide the required safety performance history infor- 

mation, must be documented. 
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(c) The safety performance histories received from 

previous employers for a driver who is hired must be 

retained for as long as the driver is employed by that 

motor carrier and for three years thereafter. 

(d) A motor carrier must make all records and infor- 

mation in this file available to an authorized represen- 

tative or special agent of the Federal Motor Carrier 

Safety Administration, an authorized State or local en- 

forcement agency representative, or an authorized third 

party, upon request or as part of any inquiry within the 

time period specified by the requesting representative. 

(Approved by the Office of Management and Budget under 

control number 2126-004) 

[69 FR 16684 March 30, 2004] 

§391.55 LCV Driver-instructor qualification files. 

(a) Each motor carrier must maintain a qualification 

file for each LCV driver instructor it employs or uses. 

The LCV driver-instructor qualification file may be com- 

bined with his/her personnel file. 
(b) The LCV driver-instructor qualification file must 

include the information in paragraphs (b)(1) and(b)(2) of 
this section for a skills instructor or the information in 
paragraph (b)(1) of this section for a classroom instruc- 

tor, as follows: 
(1) Evidence that the instructor has met the require- 

ments of 49 CFR 380.301 or 380.303; 
(2) A photographic copy of the individual’s currently 

valid CDL with the appropriate endorsements. 

[69 FR 16721, March 30, 2004; 69 FR 28846, May 19, 2004] 

Subpart G—Limited Exemptions 

$391.61 Drivers who were regularly employed 
before January 1, 1971. 

The provisions of §391.21 (relating to applications for 
employment), §391.23 (relating to investigations and 
inquiries), and §391.33 (relating to road tests), do not 
apply to a driver who has been a single-employer driver 
(as defined in $390.5 of this subchapter) of a motor 

carrier for a continuous period which began before 
January 1, 1971, as long as he/she continues to be a 

single-employer driver of that motor carrier. 

[59 FR 60323, Nov. 23, 1994, as amended at 60 FR 38745, July 
28, 1995; 63 FR 33278, June 18, 1998] 

§391.62 Limited exemptions for intra-city zone 
drivers. 

The provisions of §§391.11(b)(1) and 391.41(b)(1) 
through (b)(11) do not apply to a person who: 

(a) Was otherwise qualified to operate and operated a 
commercial motor vehicle in a municipality or exempt 
intracity zone thereof throughout the one-year period 
ending November 18, 1988; 

(b) Meets all the other requirements of this section; 
(c) Operates wholly within the exempt intra-city zone 

(as defined in 49 CFR 390.5); 

(d) Does not operate a vehicle used in the transpor- 
tation of hazardous materials in a quantity requiring 
placarding under regulations issued by the Secretary 
under 49 U.S.C. chapter 51.; and 

(e) Has a medical or physical condition which: 

(1) Would have prevented such person from operating 

a commercial motor vehicle under the Federal Motor 

Carrier Safety Regulations contained in this 

subchapter; 

(2) Existed on July 1, 1988, or at the time of the first 

required physical examination after that date; and 

(3) The examining physician has determined this con- 

dition has not substantially worsened since July 1, 

1988, or at the time of the first required physical ex- 

amination after that date. 

§391.63 Multiple-employer drivers. 

(a) If a motor carrier employs a person as a multiple- 

employer driver (as defined in §390.5 of this subchapter) 

the motor carrier shall comply with all requirements of 

this part, except that the motor carrier need not— 

(1) Require the person to furnish an application for 

employment in accordance with §391.21; 

(2) Make the investigations and inquiries specified in 

§391.23 with respect to that person; 

(3) Perform the annual driving record inquiry re- 

quired by §391.25(a); 
(4) Perform the annual review of the person’s driving 

record required by §391.25(b); or 

(5) Require the person to finish a record of violations 
or a certificate in accordance with $391.27. 

(b) Before a motor carrier permits a multiple- 
employer driver to drive a commercial motor vehicle, the 
motor carrier must obtain his/her name, his/her social 
security number, and the identification number, type 
and issuing State of his/her commercial motor vehicle 
operator’s license. The motor carrier must maintain this 
information for 3 years after employment of the 
multiple-employer driver ceases. 

(Approved by the Office of Management and Budget under 
control number 2125-0081) 

[35 FR 6460, Apr. 22, 1970, as amended at 53 FR 18057, May 19, 
1988; 60 FR 38745, July 28, 1995; 63 FR 33278, June 18, 1998] 

DOT Interpretations—§391.63 

Question 1: Is a person employed by a nonmotor carrier in 
his normal duties considered an intermittent, casual, or oc- 

casional driver when employed by a motor carrier as a driver 
on apart-time basis? 

Guidance: No. A person who drives for one motor carrier 
(even if it is only one day per month) would not meet the 
definition of an intermittent, casual or occasional driver in 

§390.5 since he/she is employed by only one motor carrier. The 
motor carrier must fully qualify the driver and maintain a 
peers file on the employee as a regularly employed 
river. 

Question 2: How does §391.63 apply when motor carriers 
obtain, from a driver leasing service, intermittent, casual, or 
occasional drivers who are on temporary assignments to mul- 
tiple motor carriers? 

Guidance: If an intermittent, casual, or occasional driver 
has only been fully qualified by a driver leasing service or 
similar non-motor carrier entity, and has never been fully 
qualified by a motor carrier, the first motor carrier employing 
such a driver must ensure that the driver is fully qualified, 
and must keep a complete driver qualification file for that 
driver. It was the intention of §§391.63 and 391.65 to require 
that a driver, before entering the status of an “intermittent, 
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casual, or occasional” driver, be fully qualified by a motor 
carrier. In a contractual relationship between a motor carrier 
and a driver leasing service, this may be accomplished by a 
motor carrier designating a driver leasing service as its agent 
to perform the qualification procedures in accordance with 
parts 383 and 391. However, in such a case, the motor carrier 
will be held liable for any violations of the FMCSRs committed 
by its agent. 

Question 3: Must a motor carrier that employs an inter- 
mittent, casual, or occasional driver to operate a CMV, as 
defined in §383.5, (1) require the driver to prepare and submit 
an employment application in accordance with §391.21 and 
(2) conduct the background investigation of the driver’s pre- 
vious employers required by §391.23? 

Guidance: §391.63(a) (1)-(2) exempts from compliance with 
§§391.21 and 391.23 motor carriers that use intermittent, 
casual or occasional drivers to operate CMVs with a gross 
vehicle (or combination) weight rating (GVWR/GCWR) of 
10,001 pounds or more. These exemptions also apply to car- 
riers operating the heavier CMVs subject to parts 382 and 
383. 

However, the more limited driver information and motor 
carrier investigation required by parts 382 and 383 are not 
covered by §391.63. Therefore, a carrier using intermittent, 
casual or occasional drivers to operate CMVs with a GVWR/ 
GCWR of 26,001 pounds or more need not require an employ- 
ment application in accordance with §391.21, but the driver 
must furnish the information required by §383.35(c). The 

carrier may conduct a background investigation of the driver’s 
previous employers (§383.35(f)), and it must investigate his/ 
her previous alcohol and controlled substance test results 
(§382.413). 

§391.64 Grandfathering for certain drivers 
participating in vision and diabetes waiver 
study programs. 

(a) The provisions of §391.41(b)(3) do not apply to a 
driver who was a participant in good standing on March 
31, 1996, in a waiver study program concerning the 
operation of commercial motor vehicles by insulin- 
controlled diabetic drivers; provided: 

(1) The driver is physically examined every year, 
including an examination by a board-certified/eligible 
endocrinologist attesting to the fact that the driver is: 

(i) Otherwise qualified under $391.41; 
(ii) Free of insulin reactions (an individual is free of 

insulin reactions if that individual does not have severe 
hypoglycemia or hypoglycemia unawareness, and has 
less than one documented, symptomatic hypoglycemic 

reaction per month); 

(iii) Able to and has demonstrated willingness to prop- 

erly monitor and manage his/her diabetes; and 

(iv) Not likely to suffer any diminution in driving 

ability due to his/her diabetic condition. 

(2) The driver agrees to and complies with the follow- 

ing conditions: 

(i) A source of rapidly absorbable glucose shall be 

carried at all times while driving; 

(ii) Blood glucose levels shall be self-monitored one 

hour prior to driving and at least once every four hours 

while driving or on duty prior to driving using a portable 

glucose monitoring device equipped with a computer- 

ized memory; 

§391.65 

(iii) Submit blood glucose logs to the endocrinologist 
or medical examiner at the annual examination or when 
otherwise directed by an authorized agent of the 
FMCSA; 

(iv) Provide a copy of the endocrinologist’s report to 
the medical examiner at the time of the annual medical 
examination; and 

(v) Provide a copy of the annual medical certification 
to the employer for retention in the driver’s qualification 
file and retain a copy of the certification on his/her 
person while driving for presentation to a duly autho- 
rized Federal, State or local enforcement official. 

(b) The provisions of §391.41(b)(10) do not apply to a 
driver who was a participant in good standing on March 
31, 1996, in a waiver study program concerning the 
operation of commercial motor vehicles by drivers with 
visual impairment in one eye; provided: 

(1) The driver is physically examined every year, 
including an examination by an ophthalmologist or op- 
tometrist attesting to the fact that the driver: 

(i) Is otherwise qualified under §391.41; and 
(ii) Continues to measure at least 20/40 (Snellen) in 

the better eye. 
(2) The driver provides a copy of the ophthalmologist 

or optometrist report to the medical examiner at the 
time of the annual medical examination. 

(3) The driver provides a copy of the annual medical 
certification to the employer for retention in the driver’s 
qualification file and retains a copy of the certification 
on his/her person while driving for presentation to a 
duly authorized federal, state or local enforcement 
official. 

§391.65 Drivers furnished by other motor carri- 
ers. 

(a) A motor carrier may employ a driver who is not a 
single-employer driver, as defined in §390.5, of that 
motor carrier without complying with the generally 
applicable driver qualification file requirements in this 
part, if— 

(1) The driver is a single-employer driver for another 
motor carrier; and 

(2) That other motor carrier certifies that the driver is 
fully qualified to drive a commercial motor vehicle in a 
written statement which— 

(i) Is signed and dated by an officer or authorized 
employee of the motor carrier that employs the single- 
employer driver; 

(ii) Contains the driver’s name and signature; 
(iii) Certifies that the driver has been employed as a 

single-employer driver. 
(iv) Certifies that the driver is fully qualified to drive 

a commercial motor vehicle under the rules in Part 391 
of the Federal Motor Carrier Safety Regulations; 

(v) States the expiration date of the driver’s medical 
examiner’s certificate; 

(vi) Specifies an expiration date for the certificate, 
which shall be not longer than 2 years or, if earlier, the 
expiration date of the driver’s current medical examin- 
er’s certificate; and 

(vii) Is substantially in accordance with the following 

form: 

— 465 — 



§391.67 

(Name of driver) (SS No.) 

(Signature of driver) 

| certify that the above named driver, as defined in §390.5, is a 

single-employer driver driving a commercial motor vehicle op- 

erated by the below named carrier and is fully qualified under 

part 391, Federal Motor Carrier Safety Regulations. His/her 

current medical examiner’s certificate expires on 
(Date) 

This certificate expires 

(Date not later than expiration date of medical certificate) 

Issued on 
(Date) 

Issued by 
(Name of Carrier) 

(Address) 

(Signature) (Title) 

(b) A motor carrier that obtains a certificate in accor- 
dance with paragraph (a)(2) of this section shall: 

(1) Contact the motor carrier which certified the driv- 
er’s qualifications under this section to verify the valid- 
ity of the certificate. This contact may be made in 
person, by telephone, or by letter. 

(2) Retain a copy of that certificate in its files for three 

years. 
(c) A motor carrier which certifies a driver’s qualifi- 

cations under this section shall be responsible for the 
accuracy of the certificate. The certificate is no longer 
valid if the driver leaves the employment of the motor 
carrier which issued the certificate or is no longer quali- 
fied under the rules in this part. 

[41 FR 36656, Aug. 31, 1976, as amended at 53 FR 18057, May 
19, 1988; 60 FR 38745, July 28, 1995; 63 FR 33278, June 18, 
1998; 78 FR 58483, Sept. 24, 2013] 

DOT Interpretations—$391.65 

Question 1: May a nonmotor carrier which owns a CMV 
prepare the qualification certificate provided for in §391.65? 

Guidance: No, only a motor carrier which regularly employs 
a driver may issue the required certification. 

Question 2: May the certificate of qualification as pre- 
scribed by §391.65 be incorporated into another carrier’s 
forms such as a lease and/or interchange agreement? 

Guidance: Yes. However, the certificate of qualification 
must be signed and dated by an officer or authorized employee 
of the regularly employing carrier. 

Question 3: Is a motor carrier required to accept a certifi- 
cate from the driver’s regularly employing motor carrier cer- 
tifying that the driver is qualified per $391.65? 

Guidance: No. If the motor carrier chooses not to accept the 
certificate issued by the regularly employing motor carrier 
furnishing the driver, the motor carrier must then assume 
responsibility for assuring itself that the driver is fully quali- 
fied in accordance with part 391. 

Question 4: If a driver furnished by another motor carrier 
is in the second carrier’s service for a period of 7 consecutive 
days or more, may the driver still fall under the exemption in 
§391.65? 

Guidance: No. The driver becomes a regularly employed 
driver of the second motor carrier and the exemption in 
§391.65 is inapplicable. 

§391.67 Farm vehicle drivers of articulated 

commercial motor vehicles. 

The following rules in this part do not apply toa farm 

vehicle driver (as defined in §390.5 of this subchapter) 

who is 18 years of age or older and who drives an 

articulated commercial motor vehicle: 

(a) Section 391.11(b)(1), (b)(6), and (b)(8) (relating to 

general qualifications of drivers); 

(b) Subpart C (relating to disclosure of, investigation 

into, and inquiries about the background, character, and 

driving record of drivers); 

(c) Subpart D (relating to road tests); and 

(d) Subpart F (relating to maintenance of files and 

records). 

[59 FR 60324, Nov. 23, 1994, as amended at 60 FR 38745, 38746, 

July 28, 1995; 63 FR 33278, June 18, 1998] 

§391.68 Private motor carrier of passengers 

(nonbusiness). 

The following rules in this part do not apply to a 

private motor carrier of passengers (nonbusiness) and 

its drivers: 

(a) Section 391.11(b)(1), (b)(6), and (b)(8), (relating to 

general qualifications of drivers); 

(b) Subpart C (relating to disclosure of, investigation 

into, and inquiries about the background, character, and 

driving record of, drivers); 
(c) So much of §§391.41 and 391.45 as require a driver 

to be medically examined and to have a medical exam- 
iner’s certificate on his/her person; and 

(d) Subpart F (relating to maintenance of files and 
records). 

[60 FR 38746, July 28, 1995; 63 FR 33278, June 18, 1998] 

§391.69 Private motor carrier of passengers 
(business). 

The provisions of §391.21 (relating to applications for 
employment), §391.23 (relating to investigations and 
inquiries), and §391.31 (relating to road tests) do not 
apply to a driver who was a single-employer driver (as 
defined in §390.5 of this subchapter) of a private motor 
carrier of passengers (business) as of July 1, 1994, so 
long as the driver continues to be a single-employer 
driver of that motor carrier. 

[59 FR 60324, Nov. 23, 1994, as amended at 60 FR 38745, July 
28, 1995; 63 FR 33278, June 18, 1998] 

§391.71 [Reserved.] 
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PART 392—DRIVING OF 
COMMERCIAL MOTOR VEHICLES 

Subpart A—General 
Sec. 

392.1 Scope of the rules in this part. 
392.2 Applicable operating rules. 
392.3 Ill or fatigued operator. 

392.4 Drugs and other substances. 
392.5 Alcohol prohibition. 

392.6 Schedules to conform with speed limits. 
392.7 Equipment, inspection and use. 

392.8 Emergency equipment, inspection and use. 

392.9 Inspection of cargo, cargo securement devices and 
systems. 

392.9a Operating authority. 
392.9b Prohibited transportation. 

Subpart B—Driving of Commercial Motor Vehicles 

392.10 Railroad grade crossings; stopping required. 
392.11 Railroad grade crossing; slowing down required. 
392.12 Highway-rail crossings; safe clearance. 
392.13 [Reserved.] 

392.14 Hazardous conditions; extreme caution. 
392.15 [Reserved.] 

392.16 Use of seat belts. 
392.18 [Reserved.] 

Subpart C —Stopped Commercial Motor Vehicles 

392.20—392.21 [Reserved.] 
392.22 Emergency signals; stopped commercial motor 

vehicles. 

392.24 Emergency signals; flame-producing. 

392.25 Flame producing devices. 

Subpart D—Use of Lighted Lamps and Reflectors 

392.30—392.32 [Reserved.] 
392.33 Obscured lamps or reflective devices/material. 

Subpart E—License Revocation; Duties of Driver 

392.40—392.42 [Reserved.] 

Subpart F—Fueling Precautions 

392.50 Ignition of fuel; prevention. 
392.51 Reserve fuel; materials of trade. 

392.52 [Reserved.] 

Subpart G—Prohibited Practices 

392.60 Unauthorized persons not to be transported. 

392.61 [Reserved.] 

392.62 Safe operation, buses. 
392.63 Towing or pushing loaded buses. 
392.64 Riding within closed commercial motor vehicles 

without proper exits. 

392.65 [Reserved.] 

392.66 Carbon monoxide; use of commercial motor vehicle 

when detected. 

392.67 Heater, flame-producing; on commercial motor ve- 

hicle in motion. 

392.68-392.69 [Reserved.] 

392.71 Radar detectors; use and/or possession. 

Subpart H—Limiting the Use of Electronic Devices 

392.80 Prohibition against texting. 

392.82 Using a hand-held mobile telephone. 

Authority: 49 U.S.C. 504, 13902, 31136, 31151, 31502; Section 

112 of Pub. L. 103-311, 108 Stat. 1673, 1676 (1994), as 

amended by sec. 32509 of Pub. L. 112-141, 126 Stat. 405, 805 

(2012); and 49 CFR 1.87. 

§392.4 

Subpart A—General 

§392.1 Scope of the rules in this part. 

Every motor carrier, its officers, agents, representa- 

tives, and employees responsible for the management, 
maintenance, operation, or driving of commercial motor 
vehicles, or the hiring, supervising, training, assigning, 
or dispatching of drivers, shall be instructed in and 
comply with the rules in this part. 

[53 FR 18057, May 19, 1988, as amended at 60 FR 38746, July 
28, 1995] 

$392.2 Applicable operating rules. 

Every commercial motor vehicle must be operated in 
accordance with the laws, ordinances, and regulations 
of the jurisdiction in which it is being operated. How- 
ever, if a regulation of the Federal Motor Carrier Safety 
Administration imposes a higher standard of care than 
that law, ordinance or regulation, the Federal Motor 
Carrier Safety Administration regulation must be com- 
plied with. 

[35 FR 7800, May 21, 1970, as amended at 60 FR 38746, July 28, 
1995] 

§392.3 Ill or fatigued operator. 

No driver shall operate a commercial motor vehicle, 
and a motor carrier shall not require or permit a driver 
to operate a commercial motor vehicle, while the driv- 
er’s ability or alertness is so impaired, or so likely to 
become impaired, through fatigue, illness, or any other 
cause, as to make it unsafe for him/her to begin or 
continue to operate the commercial motor vehicle. How- 
ever, in a case of grave emergency where the hazard to 
occupants of the commercial motor vehicle or other 
users of the highway would be increased by compliance 
with this section, the driver may continue to operate the 
commercial motor vehicle to the nearest place at which 
that hazard is removed. 

[35 FR 7800, May 21, 1970, as amended at 60 FR, 38746, July 28, 
1995] 

DOT Interpretations—§392.3 

Question 1: What protection is afforded a driver for refus- 
ing to violate the FMCSRs? 

Guidance: Section 405 of the STAA (49 U.S.C. 31105) states, 
in part, that no person shall discharge, discipline, or in any 
manner discriminate against an employee with respect to the 
employee’s compensation, terms, conditions, or privileges of 
employment for refusing to operate a vehicle when such op- 
eration constitutes a violation of any Federal rule, regulation, 
standard, or order applicable to CMV safety. In such a case, a 
driver may submit a signed complaint to the Occupational 
Safety and Health Administration. 

§392.4 Drugs and other substances. 

(a) No driver shall be on duty and possess, be under 
the influence of, or use, any of the following drugs or 

other substances: 
(1) Any 21 CFR 1308.11 Schedule I substance; 
(2) An amphetamine or any formulation thereof (in- 

cluding, but not limited, to “pep pills,” and “bennies”); 

(3) A narcotic drug or any derivative thereof; or 
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(4) Any other substance, to a degree which renders the 

driver incapable of safely operating a motor vehicle. 

(b) No motor carrier shall require or permit a driver to 

violate paragraph (a) of this section. 

(c) Paragraphs (a) (2), (3), and (4) do not apply to the 

possession or use of a substance administered to a 

driver by or under the instructions of a licensed medical 

practitioner, as defined in §382.107 of this subchapter, 

who has advised the driver that the substance will not 

affect the driver’s ability to safely operate a motor 

vehicle. 
(d) As used in this section, “possession” does not in- 

clude possession of a substance which is manifested and 

transported as part of a shipment. 

[49 FR 44215, Nov. 5, 1984, as amended at 53 FR 18057, May 19, 

1988; 60 FR 38746, July 28, 1995] 

§392.5 Alcohol prohibition. 

(a) No driver shall— 
(1) Use alcohol, as defined in §382.107 of this 

subchapter, or be under the influence of alcohol, within 

4 hours before going on duty or operating, or having 
physical control of, a commercial motor vehicle; or 

(2) Use alcohol, be under the influence of alcohol, or 

have any measured alcohol concentration or detected 
presence of alcohol, while on duty, or operating, or in 
physical control of a commercial motor vehicle; or 

(3) Be on duty or operate a commercial motor vehicle 
while the driver possesses wine of not less than one-half 
of one per centum of alcohol by volume, beer as defined 
in 26 U.S.C. 5052(a), of the Internal Revenue Code of 
1954, and distilled spirits as defined in section 
5002(a)(8), of such Code. However, this does not apply to 
possession of wine, beer, or distilled spirits which are: 

(i) Manifested and transported as part of a shipment; 

or 
(ii) Possessed or used by bus passengers. 
(b) No motor carrier shall require or permit a driver 

to— 
(1) Violate any provision of paragraph (a) of this 

section; or 
(2) Be on duty or operate a commercial motor vehicle 

if, by the driver’s general appearance or conduct or by 
other substantiating evidence, the driver appears to 
have used alcohol within the preceding 4 hours. 

(c) Any driver who is found to be in violation of the 
provisions of paragraph (a) or (b) of this section shall be 
placed out-of-service immediately for a period of 24 
hours. 

(1) The 24-hour out-of-service period will commence 
upon issuance of an out-of-service order. 

(2) No driver shall violate the terms of an out-of- 
service order issued under this section. 

(d) Any driver who is issued an out-of-service order 
under this section shall: 

(1) Report such issuance to his/her employer within 
24 hours; and 

(2) Report such issuance to a State official, designated 
by the State which issued his/her driver’s license, within 
30 days unless the driver chooses to request a review of 
the order. In this case, the driver shall report the order 
to the State official within 30 days of an affirmation of 

the order by either the Division Administrator or State 

Director for the geographical area or the Administrator. 

(e) Any driver who is subject to an out-of-service order 

under this section may petition for review of that order 

by submitting a petition for review in writing within 10 

days of the issuance of the order to the Division Admin- 

istrator or State Director for the geographical area in 

which the order was issued. The Division Administrator 

or State Director may affirm or reverse the order. Any 

driver adversely affected by such order of the Division 

Administrator or State Director may petition the Ad- 

ministrator for review in accordance with 49 CFR 386. 

13. 

[47 FR 47837, Oct. 28, 1982, as amended at 52 FR 27201, July 

20, 1987; 59 FR 7515, Feb. 15, 1994] 

DOT Interpretations—$392.5 

Question 1: Do possession and use of alcoholic beverages in 

the passenger area of a motorcoach constitute “possession” of 

such beverages under §392.5(a)(3)? 

Guidance: No. 

Question 2: Can a motor carrier, which finds a driver with 

a detectable presence of alcohol, place him/her out of service in 

accordance with §392.5? 

Guidance: No. The term “out of service” in the context of 
$392.5 refers to an act by a State or Federal official. However, 
the motor carrier must prevent the driver from being on-duty 
or from operating or being in physical control of a CMV for at 
least as long as is necessary to prevent a violation of §392.5. 

Question 3: Does the prohibition against carrying alcoholic 
beverages in §392.5 apply to a driver who uses a company 
vehicle, for personal reasons, while off-duty? 

Guidance: No. For example, an owner-operator using his/ 
her own vehicle in an off-duty status, or a driver using a 
company truck or tractor for transportation to a motel, res- 
taurant, or home, would normally be outside the scope of this 
section. 

Question 4: Would an alcohol test, performed by an em- 
ployer pursuant to 49 CFR part 382, with a result greater 
than 0.00 BAC, but less than 0.02 BAC, establish that a driver 

was in violation of 49 CFR 392.5(a)(2), having any measured 
alcohol concentration while on duty? 

Guidance: No. The FHWA believes that a 0.02 BAC is the 
lowest level at which a scientifically accurate breath/blood 
alcohol concentration can be measured in an employer-based 
test under part 382. The FHWA further believes that this use 
of a 0.02 BAC standard is consistent with FHWA’s long estab- 
lished zero tolerance standard for alcohol. This guidance in no 
way impedes or precludes any action taken by a law enforce- 
ment official because of a finding that a BAC level was less 
than 0.02 BAC, 

$392.6 Schedules to conform with speed limits. 

No motor carrier shall schedule a run nor permit nor 
require the operation of any commercial motor vehicle 
between points in such period of time as would neces- 
sitate the commercial vehicle being operated at speeds 
greater than those prescribed by the jurisdictions in or 
through which the commercial motor vehicle is being 
operated. 

[33 FR 19732, Dec. 25, 1968, as amended at BS 1995) at 60 FR 38746, July 
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DOT Interpretations—§392.6 
: Question 1: How many miles may a driver record on 

his/her daily record of duty status and still be presumed to be 
in compliance with the speed limits? 

Guidance: Drivers are required to conform to the posted 
speed limits prescribed by the jurisdictions in or through 
which the vehicle is being operated. Where the total trip is on 
highways with a speed limit of 65 mph, trips of 550-600 miles 
completed in 10 hours are considered questionable and the 
motor carrier may be asked to document that such trips can be 
made. Trips of 600 miles or more will be assumed to be 
incapable of being completed without violations of the speed 
limits and may be required to be documented. In areas where 
a 55 mph speed limit is in effect, trips of 450-500 miles are 
open to question, and runs of 500 miles or more are considered 
incapable of being made in compliance with the speed limit 
and hours of service limitation. 

§392.7 Equipment, inspection, and use. 

(a) No commercial motor vehicle shall be driven un- 
less the driver is satisfied that the following parts and 
accessories are in good working order, nor shall any 
driver fail to use or make use of such parts and acces- 
sories when and as needed: 

Service brakes, including trailer brake connections. 
Parking (hand) brake. 
Steering mechanism. 
Lighting devices and reflectors. 
Tires. 
Horn. 
Windshield wiper or wipers. 
Rear-vision mirror or mirrors. 
Coupling devices. 
(b) Drivers preparing to transport intermodal equip- 

ment must make an inspection of the following compo- 
nents, and must be satisfied they are in good working 
order before the equipment is operated over the road. 
Drivers who operate the equipment over the road shall 
be deemed to have confirmed the following components 
were in good working order when the driver accepted 

the equipment: 
—Service brake components that are readily visible to 

a driver performing as thorough a visual inspection as 
possible without physically going under the vehicle, and 

trailer brake connections 
—Lighting devices, lamps, markers, and conspicuity 

marking material 
—Wheels, rims, lugs, tires 
—Ajir line connections, hoses, and couplers 

—King pin upper coupling device 
—Rails or support frames 
—Tie down bolsters 
—Locking pins, clevises, clamps, or hooks 

—Sliders or sliding frame lock 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38746, July 

28, 1995; 73 FR 76823, Dec. 17, 2008] 

DOT Interpretations—$392.7 

Question 1: Must a driver prepare a written report of a 

pretrip inspection performed under §392.7? 

Guidance: No. 

Question 2: Must both drivers of a team operation comply 

with the provisions of §392.7 before driving? 

§392.9 

Guidance: §392.7 states that a driver must be satisfied that 
the vehicle is in good working order before operating the 
vehicle. If a driver is satisfied with a co-driver’s inspection, or 
a safety lane inspection, then the requirement of this section 
will have been met. 

§392.8 Emergency equipment, inspection, and 
use, 

No commercial motor vehicle shall be driven unless 
the driver thereof is satisfied that the emergency equip- 
ment required by §393.95 of this subchapter is in place 
and ready for use; nor shall any driver fail to use or 
make use of such equipment when and as needed. 

[49 FR 38290, Sept. 28, 1984, as amended at 60 FR 38746, July 
28, 1995] 

§392.9 Inspection of cargo, cargo securement 
devices and systems. 

(a) General. A driver may not operate a commercial 
motor vehicle and a motor carrier may not require or 
permit a driver to operate a commercial motor vehicle 
unless— 

(1) The commercial motor vehicle’s cargo is properly 
distributed and adequately secured as specified in 
§§393.100 through 393.136 of this subchapter. 

(2) The commercial motor vehicle’s tailgate, tailboard, 

doors, tarpaulins, spare tire and other equipment used 
in its operation, and the means of fastening the com- 
mercial motor vehicle’s cargo, are secured; and 

(3) The commercial motor vehicle’s cargo or any other 
object does not obscure the driver’s view ahead or to the 
right or left sides (except for drivers of self-steer dollies), 
interfere with the free movement of his/her arms or legs, 
prevent his/her free and ready access to accessories 
required for emergencies, or prevent the free and ready 
exit of any person from the commercial motor vehicle’s 
cab or driver’s compartment. 

(b) Drivers of trucks and truck tractors. Except 
as provided in paragraph (b)(4) of this section, the driver 
of a truck or truck tractor must— 

(1) Assure himself/herself that the provisions of para- 
graph (a) of this section have been complied with before 
he/she drives that commercial motor vehicle; 

(2) Inspect the cargo and the devices used to secure 
the cargo within the first 50 miles after beginning a trip 
and cause any adjustments to be made to the cargo or 
load securement devices as necessary, including adding 
more securement devices, to ensure that cargo cannot 

shift on or within, or fall from the commercial motor 

vehicle; and 
(3) Reexamine the commercial motor vehicle’s cargo 

and its load securement devices during the course of 
transportation and make any necessary adjustment to 
the cargo or load securement devices, including adding 
more securement devices, to ensure that cargo cannot 
shift on or within, or fall from, the commercial motor 
vehicle. Reexamination and any necessary adjustments 

must be made whenever— 
(i) The driver makes a change of his/her duty status; 

or 
(ii) The commercial motor vehicle has been driven for 

3 hours; or 
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(iii) The commercial motor vehicle has been driven for 

150 miles, whichever occurs first. 

(4) The rules in this paragraph (b) do not apply to the 

driver of a sealed commercial motor vehicle who has 

been ordered not to open it to inspect its cargo or to the 

driver of a commercial motor vehicle that has been 

loaded in a manner that makes inspection of its cargo 

impracticable. 

[36 FR 18863, Sept. 23, 1971, as amended at 37 FR 12642, June 

97, 1972; 38 FR 23522, Aug. 31, 1973; 60 FR 38746, July 28, 

1995; 63 FR 33278, June 18, 1998; 67 FR 61224, Sept. 27, 2002; 

72 FR 55708, Oct. 1, 2007] 

DOT Interpretations—$§392.9 

Question 1: Is a vehicle’s cargo compartment considered 

sealed according to the terms of §392.9(b)(4) when it is se- 

cured with a padlock, to which the driver holds a key? 

Guidance: No. The driver has ready access to the cargo 
compartment by using the padlock key and would be required 
to perform the examinations of the cargo and load-securing 
devices described in §392.9(b). 

Question 2: Does the FHWA have authority to enforce the 
safe loading requirements against a shipper that is not the 
motor carrier? 

Guidance: No, unless HM as defined in §172.101 are 
involved. It is the responsibility of the motor carrier and the 
driver to ensure that any cargo aboard a vehicle is properly 
loaded and secured. 

Question 3: How may the motor carrier determine safe 
loading when a shipper has loaded and sealed the trailer? 

Guidance: Under these circumstances, a motor carrier may 
fulfill its responsibilities for proper loading a number of ways. 
Examples are: 

a. Arrange for supervision of loading to determine compli- 

ance; or 

b. Obtain notation on the connecting line freight bill that 
the lading was properly loaded; or 

c. Obtain approval to break the seal to permit inspection. 

Question 4: Is there a requirement that a driver must 
personally load, block, brace, and tie down the cargo on the 
property carrying CMV he/she drives? 

Guidance: No. But the driver is required to be familiar with 
methods and procedures for securing cargo, and may have to 
adjust the cargo or load securing devices pursuant to 
§392.9(b). 

§392.9a Operating authority. 

(a) Operating authority required. A motor vehicle 
providing transportation requiring operating authority 
must not be operated— 

(1) Without the required operating authority or 

(2) Beyond the scope of the operating authority 
granted. 

(b) Penalties. Every motor carrier providing trans- 
portation requiring operating authority shall be ordered 
out of service if it is determined that the motor carrier 
is operating a vehicle in violation of paragraph (a) of this 
section. In addition, the motor carrier may be subject to 

penalties in accordance with 49 U.S.C. 14901. 
(c) Administrative Review. Upon issuance of the 

out-of-service order under paragraph (b) of this section, 
the driver shall comply immediately with such order. 
Opportunity for review shall be provided in accordance 
with 5 U.S.C. 554 not later than 10 days after issuance 
of such order. 

[67 FR 55165, Aug. 28, 2002; 71 FR 50867, Aug. 28, 2006; 78 FR 

60234, Oct. 1, 2013] 

§392.9b Prohibited transportation. 

(a) USDOT Registration required. A commercial 

motor vehicle providing transportation in interstate 

commerce must not be operated without a USDOT Reg- 

istration and an active USDOT Number. 

(b) Penalties. If it is determined that the motor 

carrier responsible for the operation of such a vehicle is 

operating in violation of paragraph (a) of this section, it 

may be subject to penalties in accordance with 49 U.S.C. 

ig at be 

(78 FR 52655, Aug. 23, 2013] 

Subpart B—Driving of Vehicles 

§392.10 Railroad grade crossings; stopping re- 

quired. 

(a) Except as provided in paragraph (b) of this section, 

the driver of a commercial motor vehicle specified in 

paragraphs (1) through (6) of this section shall not cross 

a railroad track or tracks at grade unless he/she first: 

Stops the commercial motor vehicle within 50 feet of, 
and not closer than 15 feet to, the tracks; thereafter 

listens and looks in each direction along the tracks for 
an approaching train; and ascertains that no train is 
approaching. When it is safe to do so, the driver may 

drive the commercial motor vehicle across the tracks in 
a gear that permits the commercial motor vehicle to 
complete the crossing without a change of gears. The 
driver must not shift gears while crossing the tracks. 

(1) Every bus transporting passengers, 
(2) Every commercial motor vehicle transporting any 

quantity of a Division 2.3 chlorine. 
(3) Every commercial motor vehicle which, in accor- 

dance with the regulations of the Department of Trans- 
portation, is required to be marked or placarded with 
one of the following classifications: 

G) Division 1.1 
(ii) Division 1.2, or Division 1.3 

(iii) Division 2.3 Poison gas 
(iv) Division 4.3 
(v) Class 7 
(vi) Class 3 Flammable 
(vii) Division 5.1 
(viii) Division 2.2 
(ix) Division 2.3 Chlorine 
(x) Division 6.1 Poison 
(xi) Division 2.2 Oxygen 
(xii) Division 2.1 
(xii) Class 3 Combustible liquid 
(xiv) Division 4.1 
(xv) Division 5.1 

(xvi) Division 5.2 

(xvii) Class 8 
(xvill) Division 1.4 
(4) Every cargo tank motor vehicle, whether loaded or 

empty, used for the transportation of any hazardous 
material as defined in the Hazardous Materials Regu- 
lations of the Department of Transportation, Parts 107 
through 180 of this title. 
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(5) Every cargo tank motor vehicle transporting a 
commodity which at the time of loading has a tempera- 
ture above its flashpoint as determined by §173.120 of 
this title. 

(6) Every cargo tank motor vehicle, whether loaded or 
empty, transporting any commodity under exemption in 
accordance with the provisions of Subpart B of Part 107 
of this title. 

(b) A stop need not be made at: 
(1) A streetcar crossing, or railroad tracks used exclu- 

sively for industrial switching purposes, within a busi- 
ness district, as defined in §390.5 of this chapter, 

(2) A railroad grade crossing when a police officer or 
crossing flagman directs traffic to proceed, 

(3) A railroad grade crossing controlled by a function- 
ing highway traffic signal transmitting a green indica- 
tion which, under local law, permits the commercial 

motor vehicle to proceed across the railroad tracks with- 
out slowing or stopping. 

(4) An abandoned railroad grade crossing which is 
marked with a sign indicating that the rail line is 
abandoned, 

(5) An industrial or spur line railroad grade crossing 
marked with a sign reading “Exempt.” Such “Exempt” 
signs shall be erected only by or with the consent of the 
appropriate State or local authority. 

[33 FR 19732, Dec. 25, 1968, as amended at 35 FR 7801, May 21, 
1970; 38 FR 1589, Jan. 16, 1973; 40 FR 44555, Sept. 29, 1975; 
45 FR 46424, July 10, 1980; 47 FR 47837, Oct. 28, 1982; 59 FR 
63924, Dec. 12, 1994; 60 FR 38746, 38747, July 28, 1995] 

DOT Interpretations—§392.10 

*Question 1: Is §392.10(a)(4) applicable to drivers operat- 
ing cargo tank vehicles that were used to transport hazardous 
materials for which placarding or marking was required, but 
are no longer required because the cargo tank has been 
emptied, or the quantity of the material has been reduced, or 
the temperature or characteristics of the material have 
changed? 

Guidance: No, provided the cargo tank vehicle no longer 
displays placards or markings indicating that the vehicle is 
transporting hazardous materials for which placarding or 
marking is required, and either: (1) the vehicle has been 
sufficiently cleaned of residue and purged of vapors; or (2) the 
vehicle is refilled with a material which is not a hazardous 
material; or (3) the original material no longer is an elevated 
temperature material or otherwise is no longer considered 
hazardous according to the regulations. 

Although §392.10(a)(4) does not distinguish between loaded 

and empty cargo tank vehicles, or cargo tank vehicles trans- 

porting materials or substances that are not, at the time the 

vehicle is being driven across the railroad grade crossing, 

required to be placarded or marked, the Federal Motor Car- 

rier Safety Administration intends that the scope of the regu- 

lation be limited to those cases in which the vehicle is 

placarded or marked. 

*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

§392.11 Railroad grade crossings; slowing down 

required. 

Every commercial motor vehicle other than those 

listed in $392.10 shall, upon approaching a railroad 

grade crossing, be driven at a rate of speed which will 

permit said commercial motor vehicle to be stopped 

$392.16 

before reaching the nearest rail of such crossing and 
shall not be driven upon or over such crossing until due 
caution has been taken to ascertain that the course is 
clear. 

[83 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995] 

§392.12 Highway-rail crossings; safe clearance. 

No driver of a commercial motor vehicle shall drive 
onto a highway-rail grade crossing without having suf- 
ficient space to drive completely through the crossing 
without stopping. 

[78 FR 58923, Sept. 25, 2013] 

§392.13 [Reserved] 

§392.14 Hazardous conditions; extreme caution. 

Extreme caution in the operation of a commercial 
motor vehicle shall be exercised when hazardous condi- 
tions, such as those caused by snow, ice, sleet, fog, mist, 

rain, dust, or smoke, adversely affect visibility or 
traction. Speed shall be reduced when such conditions 
exist. If conditions become sufficiently dangerous, the 
operation of the commercial motor vehicle shall be dis- 
continued and shall not be resumed until the commer- 
cial motor vehicle can be safely operated. Whenever 
compliance with the foregoing provisions of this rule 
increases hazard to passengers, the commercial motor 
vehicle may be operated to the nearest point at which 
the safety of passengers is assured. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995] 

DOT Interpretations—$§392.14 

Question I: Who makes the determination, the driver or 
carrier, that conditions are sufficiently dangerous to warrant 
discontinuing the operation of a CMV? 

Guidance: Under this section, the driver is clearly respon- 
sible for the safe operation of the vehicle and the decision to 
cease operation because of hazardous conditions. 

§392.15 [Reserved.] 

§392.16 Use of seat belts. 

A commercial motor vehicle which has a seat belt 
assembly installed at the driver’s seat shall not be 
driven unless the driver has properly restrained 

himself/herself with the seat belt assembly. 

[35 FR 10860, July 3, 1970, as amended at 60 FR 38747, July 28, 
1995] 

DOT Interpretations—§392.16 

Question 1: May a driver be exempted from wearing seat 
belts because of a medical condition such as claustrophobia? 

Guidance: No. 

Question 2: Are motorcoach passengers required to wear 

seat belts? 

Guidance: No. 
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§392.18 

§392.18 [Reserved.] 

Subpart C—Stopped Vehicles 

§§392.20-392.21 [Reserved.] 

§392.22 Emergency signals; stopped commercial 

motor vehicles. 

(a) Hazard warning signal flashers. Whenever a 

commercial motor vehicle is stopped upon the traveled 

portion of a highway or the shoulder of a highway for 

any cause other than necessary traffic stops, the driver 

of the stopped commercial motor vehicle shall immedi- 

ately activate the vehicular hazard warning signal 

flashers and continue the flashing until the driver 

places the warning devices required by paragraph (b) of 

this section. The flashing signals shall be used during 

the time the warning devices are picked up for storage 

before movement of the commercial motor vehicle. The 

flashing lights may be used at other times while a 
commercial motor vehicle is stopped in addition to, but 
not in lieu of, the warning devices required by para- 

graph (b) of this section. 
(b) Placement of warning devices— 
(1) General rule. Except as provided in paragraph 

(b)(2) of this section, whenever a commercial motor 

vehicle is stopped upon the traveled portion or the 
shoulder of a highway for any cause other than neces- 
sary traffic stops, the driver shall, as soon as possible, 
but in any event within 10 minutes, place the warning 
devices required by §393.95 of this subchapter, in the 
following manner: 

(i) One on the traffic side of and 4 paces (approxi- 
mately 3 meters or 10 feet) from the stopped commercial 
motor vehicle in the direction of approaching traffic; 

(ii) One at 40 paces (approximately 30 meters or 100 
feet) from the stopped commercial motor vehicle in the 
center of the traffic lane or shoulder occupied by the 
commercial motor vehicle and in the direction of ap- 
proaching traffic; and 

(iii) One at 40 paces (approximately 30 meters or 100 
feet) from the stopped commercial motor vehicle in the 
center of the traffic lane or shoulder occupied by the 
commercial motor vehicle and in the direction away 
from approaching traffic. 

(2) Special rules—(i) Fusees and liquid-burning 
flares. The driver of a commercial motor vehicle 
equipped with only fusees or liquid-burning flares shall 
place a lighted fusee or liquid-burning flare at each of 
the locations specified in paragraph (b)(1) of this section. 
There shall be at least one lighted fusee or liquid- 
burning flare at each of the prescribed locations, as long 
as the commercial motor vehicle is stopped. Before the 
stopped commercial motor vehicle is moved, the driver 
shall extinguish and remove each fusee or liquid- 
burning flare. 

(ii) Daylight hours. Except as provided in paragraph 
(b)(2)(ii1) of this section, during the period lighted lamps 
are not required, three bidirectional reflective triangles, 
or three lighted fusees or liquid-burning flares shall be 
placed as specified in paragraph (b)(1) of this section 
within a time of 10 minutes. In the event the driver 

elects to use only fusees or liquid-burning flares in lieu 

of bidirectional reflective triangles or red flags, the 

driver must ensure that at least one fusee or liquid- 

burning flare remains lighted at each of the prescribed 

locations as long as the commercial motor vehicle is 

stopped or parked. 

(iii) Business or residential districts. The place- 

ment of warning devices is not required within the 

business or residential district of a municipality, except 

during the time lighted lamps are required and when 

street or highway lighting is insufficient to make a 

commercial motor vehicle clearly discernable at a dis- 

tance of 500 feet to persons on the highway. 

(iv) Hills, curves, and obstructions. If a commer- 

cial motor vehicle is stopped within 500 feet of a curve, 

crest of a hill, or other obstruction to view, the driver 

shall place the warning signal required by paragraph 

(b)(1) of this section in the direction of the obstruction to 

view a distance of 100 feet to 500 feet from the stopped 

commercial motor vehicle so as to afford ample warning 

to other users of the highway. 
(v) Divided or one-way roads. If a commercial 

motor vehicle is stopped upon the traveled portion or the 

shoulder of a divided or one-way highway, the driver 
shall place the warning devices required by paragraph 
(b)(1) of this section, one warning device at a distance of 
200 feet and one warning device at a distance of 100 feet 
in a direction toward approaching traffic in the center of 
the lane or shoulder occupied by the commercial motor 
vehicle. He/she shall place one warning device at the 
traffic side of the commercial motor vehicle within 10 
feet of the rear of the commercial motor vehicle. 

(vi) Leaking, flammable material. If gasoline or 
any other flammable liquid, or combustible liquid or gas 
seeps or leaks from a fuel container or a commercial 
motor vehicle stopped upon a highway, no emergency 
warning signal producing a flame shall be lighted or 
placed except at such a distance from any such liquid or 
gas as will assure the prevention of a fire or explosion. 

[37 FR 17175, Aug. 25, 1972, as amended at 40 FR 10685, Mar. 
7, 1975; 47 FR 47887, Oct. 28, 1982; 48 FR 57139, Dec. 23, 1983; 
59 FR 34711, July 6, 1994; 60 FR 38747, July 28, 1995; 63 FR 
33279, June 18, 1998] 

$392.24 Emergency signals; flame-producing. 

No driver shall attach or permit any person to attach 
a lighted fusee or other flame-producing emergency sig- 
nal to any part of a commercial motor vehicle. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995] 

§392.25 Flame producing devices. 

No driver shall use or permit the use of any flame- 
producing emergency signal for protecting any commer- 
cial motor vehicle transporting Division 1.1, Division 
1.2, or Division 1.3 explosives; any cargo tank motor 
vehicle used for the transportation of any Class 3 or 
Division 2.1, whether loaded or empty; or any commer- 
cial motor vehicle using compressed gas as a motor fuel. 
In lieu thereof, emergency reflective triangles, red elec- 
tric lanterns, or red emergency reflectors shall be used, 
the placement of which shall be in the same manner as 
prescribed in §392.22(b). 
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[59 FR 63925, Dec. 12, 1994, as amended at 60 FR 38747, Jul 
28, 1995; 63 FR 33279, June 18, 1998] ie 

Subpart D—Use of Lighted Lamps 
and Reflectors 

§§392.30-392.32 [Reserved.] 

$392.33 Obscured lamps or reflective devices/ 
material. 

(a) No commercial motor vehicle shall be driven when 
any of the lamps or reflective devices/material required 
by subpart B of part 393 of this title are obscured by the 
tailboard, or by any part of the load or its covering, by 
dirt, or other added vehicle or work equipment or 
otherwise. 

(b) Exception. The conspicuity treatments on the 
front end protection devices of the trailer may be ob- 
scured by part of the load being transported. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995; 70 FR 48025, Aug. 15, 2005] 

Subpart E—License Revocation: 

Duties of Driver 

§§392.40-392.42 [Reserved.] 

DOT Interpretations—$392.40 

Question 1: If a driver’s driving privilege is suspended as 
a result of a violation committed off-duty, in a personal ve- 
hicle, is the driver required to notify the employing motor 
carrier under the provisions of §392.42? 

Guidance: Yes. 

*Editor’s Note: This section was removed from the 
regulations. Regulatory information related to this interpre- 
tation is now contained in §391.15(b)(2). 

Subpart F—Fueling Precautions 

§392.50 Ignition of fuel; prevention. 

No driver or any employee of a motor carrier shall: 
(a) Fuel a commercial motor vehicle with the engine 

running, except when it is necessary to run the engine 

to fuel the commercial motor vehicle; 

(b) Smoke or expose any open flame in the vicinity of 

a commercial motor vehicle being fueled; 

(c) Fuel a commercial motor vehicle unless the nozzle 

of the fuel hose is continuously in contact with the 

intake pipe of the fuel tank; 

(d) Permit, insofar as practicable, any other person to 

engage in such activities as would be likely to result in 

fire or explosion. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 

28, 1995] 

§392.51 Reserve fuel; materials of trade. 

Small amounts of fuel for the operation or mainte- 

nance of a commercial motor vehicle (including its aux- 

iliary equipment) may be designated as materials of 

trade (see 49 CFR 171.8). 

$392.60 

(a) The aggregate gross weight of all materials of 
trade on a motor vehicle may not exceed 200 kg (440 
pounds). 

(b) Packaging for gasoline must be made of metal or 
plastic and conform to requirements of 49 CFR Parts 
171, 172, 173, and 178 or requirements of the Occupa- 

tional Safety and Health Administration contained in 
29 CFR 1910.106. 

(c) For Packing Group II (including gasoline), Packing 
Group III (including aviation fuel and fuel oil), or 
ORM-D, the material is limited to 30 kg (66 pounds) or 
30 L (8 gallons). 

(d) For diesel fuel, the capacity of the package is 
limited to 450 L (119 gallons). 

(e) A Division 2.1 material in a cylinder is limited to a 
gross weight of 100 kg (220 pounds). (A Division 2.1 
material is a flammable gas, including liquefied petro- 
leum gas, butane, propane, liquefied natural gas, and 
methane). 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995; 63 FR 33279, June 18, 1998] 

§392.52 [Reserved.] 

Subpart G—Prohibited Practices 

$392.60 Unauthorized persons not to be trans- 
ported. 

(a) Unless specifically authorized in writing to do so 
by the motor carrier under whose authority the com- 
mercial motor vehicle is being operated, no driver shall 
transport any person or permit any person to be trans- 

ported on any commercial motor vehicle other than a 
bus. When such authorization is issued, it shall state 

the name of the person to be transported, the points 
where the transportation is to begin and end, and the 
date upon which such authority expires. No written 
authorization, however, shall be necessary for the trans- 
portation of: 

(1) Employees or other persons assigned to a commer- 
cial motor vehicle by a motor carrier; 

(2) Any person transported when aid is being ren- 
dered in case of an accident or other emergency; 

(3) An attendant delegated to care for livestock. 

(b) This section shall not apply to the operation of 
commercial motor vehicles controlled and operated by 
any farmer and used in the transportation of agricul- 
tural commodities or products thereof from his/her farm 
or in the transportation of supplies to his/her farm. 

[60 FR 38747, July 28, 1995] 

DOT Interpretations—$392.60 

Question 1: Does §392.60 require a driver to carry a copy 
of the written authorization (required to transport passen- 
gers) on board a CMV? 

Guidance: No, the authorization must be maintained at the 
carrier’s principal place of business. At the discretion of the 
motor carrier, a driver may also carry a copy of the 
authorization. 
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§392.61 

§392.61 [Reserved.] 

§392.62 Safe operation, buses. 

No person shall drive a bus and a motor carrier shall 

not require or permit a person to drive a bus unless— 

(a) All standees on the bus are rearward of the 

standee line or other means prescribed in §393.90 of this 

subchapter; 

(b) All aisle seats in the bus conform to the require- 

ments of §393.91 of this subchapter; and 
(c) Baggage or freight on the bus is stowed and se- 

cured in a manner which assures— 
(1) Unrestricted freedom of movement to the driver 

and his proper operation of the bus; 
(2) Unobstructed access to all exits by any occupant of 

the bus; and 
(3) Protection of occupants of the bus against injury 

resulting from the falling or displacement of articles 
transported in the bus. 

[63 FR 33278, June 18, 1998] 

§392.63 Towing or pushing loaded buses. 

No disabled bus with passengers aboard shall be 
towed or pushed; nor shall any person use or permit to 
be used a bus with passengers aboard for the purpose of 
towing or pushing any disabled motor vehicle, except in 
such circumstances where the hazard to passengers 
would be increased by observance of the foregoing pro- 
visions of this section, and then only in traveling to the 
nearest point where the safety of the passengers is 

assured. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995] 

§392.64 Riding within closed commercial motor 
vehicles without proper exits. 

No person shall ride within the closed body of any 
commercial motor vehicle unless there are means on the 
inside thereof of obtaining exit. Said means shall be in 
such condition as to permit ready operation by the 
occupant. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995] 

§392.65 [Reserved.] 

§392.66 Carbon monoxide; use of commercial 
motor vehicle when detected. 

(a) No person shall dispatch or drive any commercial 
motor vehicle or permit any passengers thereon, when 
the following conditions are known to exist, until such 
conditions have been remedied or repaired: 

(1) Where an occupant has been affected by carbon 
monoxide; 

(2) Where carbon monoxide has been detected in the 
interior of the commercial motor vehicle; 

(3) When a mechanical condition of the commercial 
motor vehicle is discovered which would be likely to 
produce a hazard to the occupants by reason of carbon 
monoxide. 

(b) [Reserved] 

[60 FR 38747, July 28, 1995] 

§392.67 Heater, flame-producing; on commercial 

motor vehicle in motion. 

No open flame heater used in the loading or unloading 

of the commodity transported shall be in operation 

while the commercial motor vehicle is in motion. 

[33 FR 19732, Dec. 25, 1968, as amended at 60 FR 38747, July 
28, 1995] 

§§392.68-392.69 [Reserved.] 

§392.71 Radar detectors; use and/or possession. 

(a) No driver shall use a radar detector in a commer- 

cial motor vehicle, or operate a commercial motor ve- 

hicle that is equipped with or contains any radar 

detector. 

(b) No motor carrier shall require or permit a driver to 

violate paragraph (a) of this section. 

[58 FR 67375, Dec. 21, 1993] 

Subpart H—Limiting the Use of 
Electronic Devices 

§392.80 Prohibition against texting. 

(a) Prohibition. No driver shall engage in texting 
while driving. 

(b) Motor Carriers. No motor carrier shall allow or 
require its drivers to engage in texting while driving. 

(c) Definition. For the purpose of this section only, 
driving means operating a commercial motor vehicle, 
with the motor running, including while temporarily 
stationary because of traffic, a traffic control device, or 

other momentary delays. Driving does not include op- 
erating a commercial motor véhicle with or without the 
motor running when the driver moved the vehicle to the 

side of, or off, a highway, as defined in 49 CFR 390.5, and 
halted in a location where the vehicle can safely remain 
stationary. 

(d) Emergency exception. Texting while driving is 
permissible by drivers of a commercial motor vehicle 
when necessary to communicate with law enforcement 
officials or other emergency services. 

[75 FR 59136, Sept. 27, 2010; 76 FR 75487, Dec. 2, 2011] 

§392.82 Using a hand-held mobile telephone. 

(a)(1) No driver shall use a hand-held mobile tele- 
phone while driving a CMV. 

(2) No motor carrier shall allow or require its drivers 
to use a hand-held mobile telephone while driving a 
CMV. 

(b) Definitions. For the purpose of this section only, 
driving means operating a commercial motor vehicle on 
a highway, including while temporarily stationary be- 
cause of traffic, a traffic control device, or other momen- 
tary delays. Driving does not include operating a 
commercial motor vehicle when the driver has moved 
the vehicle to the side of, or off, a highway and has 
halted in a location where the vehicle can safely remain 
stationary. 

(c) Emergency exception. Using a hand-held mo- 
bile telephone is permissible by drivers of a CMV when 
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§392.82 

necessary to communicate with law enforcement offi- 
cials or other emergency services. 

[76 FR 75487, Dec. 2, 2011] 
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PART 393—PARTS AND 
ACCESSORIES NECESSARY FOR 

Sec. 

393.1 

393.3 

393.5 

393.7 

SAFE OPERATION 

Subpart A—General 

Scope of the rules in this part. 

Additional equipment and accessories. 
Definitions. 

Matter incorporated by reference. 

Subpart B—Lamps, Reflective Devices, and Electrical 

393.9 

393.11 
393.13 

393.17 

393.19 
393.20 
393.22 
393.23 
393.24 

393.25 
393.26 
393.27 
393.28 
393.29 
393.30 

Wiring 

Lamps operable, prohibition of obstructions of lamps 
and reflectors. 

Lamps and reflective devices. 

Retroreflective sheeting and reflex reflectors, re- 
quirements for semitrailers and trailers manufac- 
tured before December 1, 1993. 

Lamps and reflectors - combinations in driveaway- 
tow-away operation. 

Hazard warning signals. 
[Reserved] 
Combination of lighting devices and reflectors. 
Power supply for lamps. 

Requirements for head lamps, auxiliary driving 
lamps and front fog lamps. 
Requirements for lamps other than head lamps. 
Requirements for reflex reflectors. 

[Reserved] 

Wiring systems. 
[Reserved] 
Battery installation. 

393.31-393.33 [Reserved] 

393.40 
393.41 
393.42 
393.43 
393.44 
393.45 

393.46 
393.47 

393.48 
393.49 
393.50 
393.51 
393.52 
393.53 

393.55 

393.60 
393.61 
393.62 
393.63 

393.65 
393.67 
393.68 
393.69 

Subpart C—Brakes 

Required brake systems. 
Parking brake system. 
Brakes required on all wheels. 

Breakaway and emergency braking. 

Front brake lines, protection. 
Brake tubing and hoses; hose assemblies and end 
fittings. 
[Reserved] 
Brake actuators, slack adjusters, linings/pads, and 
drums/rotors. 
Brakes to be operative. 

Single valve to operate all brakes. 

Reservoirs required. 
Warning signals, air pressure and vacuum gauges. 

Brake performance. 
Automatic brake adjusters and brake adjustment 
indicators. 
Antilock brake systems. 

Subpart D—Glazing and Window Construction 

Glazing in specified openings. 
Truck and truck tractor window construction. 

Emergency exits for buses. 

[Reserved] 

Subpart E—Fuel Systems 

All fuel systems. 
Liquid fuel tanks. 

Compressed natural gas fuel containers. 

Liquefied petroleum gas systems. 

Subpart F—Coupling Devices and Towing Methods 

393.70 Coupling devices and towing methods, except tor 

drive-away-towaway operations. 

393.71 Coupling devices and towing methods, driveaway- 
tow-away operations. 

Subpart G—Miscellaneous Parts and Accessories 

393.75 
393.76 
393.77 
393.78 
393.79 
393.80 
393.81 
393.82 
393.83 
393.84 
393.85 
393.86 
393.87 
393.88 
393.89 
393.90 
393.91 
393.92 
393.93 

393.94 

393.95 

Tires. 

Sleeper berths. 
Heaters. 

Windshield wiping and washing systems. 

Windshield defrosting and defogging systems. 
Rear-vision mirrors. 
Horn. 

Speedometer. 
Exhaust systems. 

Floors. 

[Reserved] 

Rear impact guards and rear end protection. 

Warning flags on projecting loads. 
Television receivers. 

Buses, driveshaft protection. 
Buses, standee line or bar. 

Buses, aisle seats prohibited. 
[Reserved] 

Seats, seat belt assemblies and seat belt assembly 
anchorages. 
Interior noise levels in power units. 

Subpart H—Emergency Equipment 

Emergency equipment on all power units. 

Subpart I—Protection Against Shifting and Falling Cargo 

393.100 

393.102 

393.104 

393.106 

393.108 

393.110 

393.112 
393.114 

Which types of commercial motor vehicles are sub- 
ject to the cargo securement standards of this sub- 
part, and what general requirements apply? 
What are the minimum performance criteria for 
cargo securement devices and systems? 

What standards must cargo securement devices 
and systems meet in order to satisfy the require- 
ments of this subpart? 

What are the general requirements for securing ar- 
ticles of cargo? 

How is the working load limit of a tiedown, or the 
load restraining value of a friction mat, determined? 
What else do | have to do to determine the mini- 
mum number of tiedowns? 
Must a tiedown be adjustable? 
What are the requirements for front end structures 
used as part of a cargo securement system? 

Specific Securement Requirements by Commodity Type 

393.116 
393.118 

393.120 
393.122 
393.124 
393.126 

393.128 

393.130 

393.132 

393.134 

393.136 

Subpart J 

393.201 
393.203 
393.205 
393.207 
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What are the rules for securing logs? 

What are the rules for securing dressed lumber or 
similar building products? 
What are the rules for securing metal coils? 

What are the rules for securing paper rolls? 

What are the rules for securing concrete pipe? 
What are the rules for securing intermodal contain- 
ers? 
What are the rules for securing automobiles, light 
trucks and vans? 
What are the rules for securing heavy vehicles, 
equipment and machinery? 
What are the rules for securing flattened or crushed 
vehicles? 
What are the rules for securing roll-on/roll-off or 
hook lift containers? 
What are the rules for securing large boulders? 

—Frames, Cab and Body Components, Wheels, 
Steering, and Suspension Systems 

Frames. 

Cab and body components. 
Wheels. 
Suspension systems. 
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393.209 

Authority: 49 U.S.C. 31136, 31151, and 31502; sec. 1041(b) of 

Pub. L. 102-240, 105 Stat. 1914, 1993 (1991); and 49 CFR 1.87. 

Steering wheel systems. 

Subpart A—General 

$393.1 Scope of the rules in this part. 

(a) The rules in this part establish minimum stan- 

dards for commercial motor vehicles as defined in $390.5 

of this title. Only motor vehicles (as defined in §390.5) 

and combinations of motor vehicles which meet the 

definition of a commercial motor vehicle are subject to 

the requirements of this part. All requirements that 

refer to motor vehicles with a GVWR below 4,536 kg 

(10,001 pounds) are applicable only when the motor 

vehicle or combination of motor vehicles meets the defi- 
nition of a commercial motor vehicle. 

(b)(1) Every motor carrier and its employees must be 
knowledgeable of and comply with the requirements 
and specifications of this part. 

(2) Every intermodal equipment provider and its em- 
ployees or agents responsible for the inspection, repair, 
and maintenance of intermodal equipment inter- 
changed to motor carriers must be knowledgeable of and 
comply with the applicable requirements and specifica- 
tions of this part. 

(c) No motor carrier may operate a commercial motor 
vehicle, or cause or permit such vehicle to be operated, 
unless it is equipped in accordance with the require- 
ments and specifications of this part. 

(d) No intermodal equipment provider may operate 
intermodal equipment, or cause or permit such equip- 
ment to be operated, unless it is equipped in accordance 
with the requirements and specifications of this part. 

[54 FR 48617, Nov. 24, 1989; 70 FR 48025, Aug. 15, 2005; 73 FR 
76823, Dec. 17, 2008] 

§393.3 Additional equipment and accessories. 

The use of additional equipment or accessories in a 
manner that decreases the safety of operation of a com- 
mercial motor vehicle in interstate commerce is 
prohibited. Nothing contained in this subchapter shall 
be construed to prohibit the use of additional equipment 
and accessories, not inconsistent with or prohibited by 
this subchapter, provided such equipment and accesso- 
ries do not decrease the safety of operation of the motor 
vehicles on which they are used. 

[78 FR 58484, Sept. 24, 2013] 

§393.5 Definitions. 

As used in this part, the following words and terms 
are construed to mean: 

Aggregate working load limit. The summation of 
the working load limits or restraining capacity of all 
devices used to secure an article of cargo on a vehicle. 
Agricultural commodity trailer. A trailer that is 

designed to transport bulk agricultural commodities in 
off road harvesting sites and to a processing plant or 
storage location, as evidenced by skeletal construction 

that accommodates harvest containers, a maximum 

length of 28 feet, and an arrangement of air control lines 

and reservoirs that minimizes damage in field 

operations. 

Air brake system. A system, including an air-over- 

hydraulic brake subsystem, that uses air as a medium 

for transmitting pressure or force from the driver con- 

trol to the service brake, but does not include a system 

that uses compressed air or vacuum only to assist the 

driver in applying muscular force to hydraulic or me- 

chanical components. 

Air-over-hydraulic brake subsystem. A subsys- 

tem of the air brake system that uses compressed air to 

transmit a force from the driver control to a hydraulic 

brake system to actuate the service brakes. 

Anchor point. Part of the structure, fitting or attach- 

ment on a vehicle or article of cargo to which a tiedown 

is attached. 

Antilock Brake System or ABS. Means a portion of 

a service brake system that automatically controls the 

degree of rotational wheel slip during braking by: 

(1) Sensing the rate of angular rotation of the wheels; 

(2) Transmitting signals regarding the rate of wheel 
angular rotation to one or more controlling devices 
which interpret those signals and generate responsive 

controlling output signals; and 
(3) Transmitting those controlling signals to one or 

more modulators which adjust brake actuating forces in 
response to those signals. 

Article of cargo. A unit of cargo, other than a liquid, 

gas, or aggregate that lacks physical structure (e.g., 
grain, gravel, etc.) including articles grouped together 
so that they can be handled as a single unit or unitized 
by wrapping, strapping, banding or edge protection 
device(s). . 
Auxiliary driving lamp. A lighting device mounted 

to provide illumination forward of the vehicle which 
supplements the upper beam of a standard headlighting 
system. It is not intended for use alone or with the lower 
beam of a standard headlamp system. 

Bell pipe concrete. Pipe whose flanged end is of 
larger diameter than its barrel. 

Blocking. A structure, device or another substantial 
article placed against or around an article of cargo to 
prevent horizontal movement of the article of cargo. 

Boat trailer. A trailer designed with cradle-type 
mountings to transport a boat and configured to permit 
launching of the boat from the rear of the trailer. 

Bracing. A structure, device, or another substantial 
article placed against an article of cargo to prevent it 
from tipping, that may also prevent it from shifting. 

Brake. An energy conversion mechanism used to 
stop, or hold a vehicle stationary. 
Brake power assist unit. A device installed in a 

hydraulic brake system that reduces the operator effort 
required to actuate the system, but which if inoperative 
does not prevent the operator from braking the vehicle 
by a continued application of muscular force on the 
service brake control. 

Brake power unit. A device installed in a brake 
system that provides the energy required to actuate the 
brakes, either directly or indirectly through an auxiliary 
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device, with the operator action consisting only of modu- 
lating the energy application level. 
Brake tubing/hose. Metallic brake tubing, nonme- 

tallic brake tubing and brake hose are conduits or lines 
used in a brake system to transmit or contain the 
medium (fluid or vacuum) used to apply the motor 
vehicle’s brakes. 

Chassis. The load-supporting frame of a commercial 
motor vehicle, exclusive of any appurtenances which 
might be added to accommodate cargo. 
Clearance lamps. Lamps that provide light to the 

front or rear, mounted on the permanent structure of 

the vehicle, such that they indicate the overall width of 
the vehicle. 

Container chassis trailer. A semitrailer of skeleton 
construction limited to a bottom frame, one or more 
axles, specially built and fitted with locking devices for 
the transport of intermodal cargo containers, so that 
when the chassis and container are assembled, the units 

serve the same function as an over the road trailer. 
Converter dolly. A motor vehicle consisting of a 

chassis equipped with one or more axles, a fifth wheel 
and/or equivalent mechanism, and drawbar, the attach- 

ment of which converts a semitrailer to a full trailer. 
Crib-type log trailer. Means a trailer equipped with 

stakes, bunks, a front-end structure, and a rear struc- 
ture to restrain logs. The stakes prevent movement of 
the logs from side to side on the vehicle while the 
front-end and rear structures prevent movement of the 
logs from front to back on the vehicle. 
Curb weight. The weight of a motor vehicle with 

standard equipment, maximum capacity of fuel, oil, and 
coolant; and, if so equipped, air conditioning and addi- 
tional weight of optional engine. Curb weight does not 
include the driver. 
Dunnage. All loose materials used to support and 

protect cargo. 

Dunnage bag. An inflatable bag intended to fill oth- 
erwise empty space between articles of cargo, or be- 
tween articles of cargo and the wall of the vehicle. 

Edge protector. A device placed on the exposed edge 
of an article to distribute tiedown forces over a larger 
area of cargo than the tiedown itself, to protect the 
tie-down and/or cargo from damage, and to allow the 
tiedown to slide freely when being tensioned. 

Electric brake system. A system that uses electric 

current to actuate the service brake. 

Emergency brake. A mechanism designed to stop a 

motor vehicle after a failure of the service brake system. 

Emergency brake system. A mechanism designed 

to stop a vehicle after a single failure occurs in the 

service brake system of a part designed to contain com- 

pressed air or brake fluid or vacuum (except failure of a 

common valve, manifold brake fluid housing or brake 

chamber housing). 

Fifth wheel. A device mounted on a truck tractor or 

similar towing vehicle (e.g., converter dolly) which in- 

terfaces with and couples to the upper coupler assembly 

of a semitrailer. 

Frame vehicle. A vehicle with skeletal structure 

fitted with one or more bunk units for transporting logs. 

A bunk unit consists of U-shaped front and rear bunks 

that together cradle logs. The bunks are welded, gus- 
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seted or otherwise firmly fastened to the vehicle’s main 
beams, and are an integral part of the vehicle. 

Friction mat. A device placed between the deck of a 
vehicle and article of cargo, or between articles of cargo, 

intended to provide greater friction than exists natu- 
rally between these surfaces. 
Front fog lamp. A lighting device whose beam pro- 

vides downward illumination forward of the vehicle and 
close to the ground, and is to be used only under condi- 
tions of rain, snow, dust, smoke or fog. A pair of fog 
lamps may be used alone, with parking, tail, side, 
marker, clearance and identification lamps, or with a 
lower beam headlamp at the driver’s discretion in ac- 
cordance with state and local use law. 

Fuel tank fitting. Any removable device affixed to an 
opening in the fuel tank with the exception of the filler 
cap. 

g. The acceleration due to gravity, 32.2 ft/sec” (9.81 
m/sec”). 
Grommet. A device that serves as a support and 

protection to that which passes through it. 
Hazard warning signal. Lamps that flash simulta- 

neously to the front and rear, on both the right and left 
sides of a commercial motor vehicle, to indicate to an 
approaching driver the presence of a vehicular hazard. 
Head lamps. Lamps used to provide general illumi- 

nation ahead of a motor vehicle. 
Heater. Any device or assembly of devices or appli- 

ances used to heat the interior of any motor vehicle. This 
includes a catalytic heater which must meet the re- 
quirements of §177.834(1)(2) of this title when Class 3 

(flammable liquid) or Division 2.1 (flammable gas) is 
transported. 
Heavy hauler trailer. A trailer which has one or 

more of the following characteristics, but which is not a 
container chassis trailer: 

(1) Its brake lines are designed to adapt to separation 
or extension of the vehicle frame; or 

(2) Its body consists only of a platform whose primary 
cargo-carrying surface is not more than 1,016 mm (40 
inches) above the ground in an unloaded condition, 
except that it may include sides that are designed to be 
easily removable and a permanent “front-end structure” 
as that term is used in §393.106 of this title. 

Hook-lift container. A specialized container, pri- 
marily used to contain and transport materials in the 
waste, recycling, construction/demolition and scrap in- 
dustries, which is used in conjunction with specialized 
vehicles, in which the container is loaded and unloaded 
onto a tilt frame body by an articulating hook-arm. 
Hydraulic brake system. A system that uses hy- 

draulic fluid as a medium for transmitting force from a 
service brake control to the service brake, and that may 
incorporate a brake power assist unit, or a brake power 

unit. 
Identification lamps. Lamps used to identify cer- 

tain types of commercial motor vehicles. 
Integral securement system. A system on certain 

roll-on/roll-off containers and hook-lift containers and 
their related transport vehicles in which compatible 
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front and rear hold down devices are mated to provide 

securement of the complete vehicle and its articles of 

cargo. 
Lamp. A device used to produce artificial light. 

Length of a manufactured home. The largest ex- 

terior length in the traveling mode, including any pro- 

jections which contain interior space. Length does not 

include bay windows, roof projections, overhangs, or 

eaves under which there is no interior space, nor does it 

include drawbars, couplings or hitches. 
License plate lamp. A lamp used to illuminate the 

license plate on the rear of a motor vehicle. 
Longwood. Means all logs, including utility poles, 

that are not shortwood, i.e., that are over 4.9 m (16 feet) 
long. Such logs are usually described as long logs or 

treelength. 
Low chassis vehicle. (1) A trailer or semitrailer 

manufactured on or after January 26, 1998, having a 
chassis which extends behind the rearmost point of the 
rearmost tires and which has a lower rear surface that 
meets the guard width, height, and rear surface require- 
ments of §571.224 in effect on the date of manufacture, 

or a subsequent edition. 

(2) A motor vehicle, not described by paragraph (1) of 
this definition, having a chassis which extends behind 
the rearmost point of the rearmost tires and which has 
a lower rear surface that meets the guard configuration 
requirements of §393.86(b)(1). 
Manufactured home. Means a structure, transport- 

able in one or more sections, which in the traveling 
mode, is eight body feet or more in width or forty body 
feet or more in length, or, when erected on site, is three 
hundred twenty or more square feet, and which is built 

on a permanent chassis and designed to be used as a 
dwelling with or without a permanent foundation when 
connected to the required utilities, and includes the 
plumbing, heating, air-conditioning, and electrical sys- 
tems contained therein. Calculations used to determine 
the number of square feet in a structure will be based on 
the structure’s exterior dimensions measured at the 
largest horizontal projections when erected on site. 
These dimensions will include all expandable rooms, 
cabinets, and other projections containing interior 
space, but do not include bay windows. This term in- 
cludes all structures which meet the above require- 
ments except the size requirements and with respect to 
which the manufacturer voluntarily files a certification 
pursuant to 24 CFR 3282.13 and complies with the 
standards set forth in 24 CFR part 3280. 
Metal coil. Means an article of cargo comprised of 

elements, mixtures, compounds, or alloys commonly 
known as metal, metal foil, metal leaf, forged metal, 

stamped metal, metal wire, metal rod, or metal chain 
that are packaged as a roll, coil, spool, wind, or wrap, 
including plastic or rubber coated electrical wire and 
communications cable. 

Multi-piece windshield. A windshield consisting of 
two or more windshield glazing surface areas. 
Parking brake system. A mechanism designed to 

prevent the movement of a stationary motor vehicle. 
Play. Any free movement of components. 

Pulpwood trailer. A trailer or semitrailer that is 

designed exclusively for harvesting logs or pulpwood 

and constructed with a skeletal frame with no means for 

attachment of a solid bed, body, or container. 

Rail vehicle. A vehicle whose skeletal structure is 

fitted with stakes at the front and rear to contain logs 

loaded crosswise. 

Rear extremity. The rearmost point on a motor 

vehicle that falls above a horizontal plane located 560 

mm (22 inches) above the ground and below a horizontal 

plane located 1,900 mm (75 inches) above the ground 

when the motor vehicle is stopped on level ground; 

unloaded; its fuel tanks are full; the tires (and air 

suspension, if so equipped) are inflated in accordance 

with the manufacturer’s recommendations; and the mo- 

tor vehicle’s cargo doors, tailgate, or other permanent 

structures are positioned as they normally are when the 

vehicle is in motion. Nonstructural protrusions such as 

taillamps, rubber bumpers, hinges and latches are ex- 

cluded from the determination of the rearmost point. 

Reflective material. A material conforming to Fed- 
eral Specification L S 300, “Sheeting and Tape, Reflec- 
tive; Non exposed Lens, Adhesive Backing,” (September 
7, 1965) meeting the performance standard in either 
Table 1 or Table 1A of SAE Standard J594f, “Reflex 

Reflectors” (January, 1977). 
Reflex reflector. A device which is used on a vehicle 

to give an indication to an approaching driver by re- 
flected light from the lamps on the approaching vehicle. 
Saddle-mount. A device, designed and constructed 

as to be readily demountable, used in driveaway- 
towaway operations to perform the functions of a con- 
ventional fifth wheel: 

(1) Upper-half. “Upper-half of a “saddle-mount” 
means that part of the device which is securely attached 
to the towed vehicle and maintains a fixed position 
relative thereto, but does not include the “king-pin;” 

(2) Lower-half. “Lower-half? of a “saddle-mount” 
means that part of the device which is securely attached 
to the towing vehicle and maintains a fixed position 
relative thereto but does not include the “king-pin;” and 

(3) King pin. “King-pin” means that device which is 
used to connect the “upper-half” to the “lower-half” in 
such manner as to permit relative movement in a hori- 
zontal plane between the towed and towing vehicles. 

Service brake system. A primary brake system 
used for slowing and stopping a vehicle. 
Shoring bar. A device placed transversely between 

the walls of a vehicle and cargo to prevent cargo from 
tipping or shifting. 

Shortwood. All logs typically up to 4.9 m (16 feet) 
long. Such logs are often described as cut-up logs, cut- 
to-length logs, bolts or pulpwood. Shortwood may be 
loaded lengthwise or crosswise, though that loaded 
pepo is usually no more than 2.6 m (102 inches) 
ong. 
Side extremity. The outermost point on a side of the 

motor vehicle that is above a horizontal plane located 
560 mm (22 inches) above the ground, below a horizon- 
tal plane located 1,900 mm (75 inches) above the 
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ground, and between a transverse vertical plane tan- 
gent to the rear extremity of the vehicle and a trans- 
verse vertical plane located 305 mm (12 inches) forward 
of that plane when the vehicle is unloaded; its fuel tanks 
are full; and the tires (and air suspension, if so 
equipped) are inflated in accordance with the manufac- 
turer’s recommendations. Non-structural protrusions 
such as taillights, hinges and latches are excluded from 
the determination of the outermost point. 

Side marker lamp (Intermediate). A lamp 
mounted on the side, on the permanent structure of the 
motor vehicle that provides light to the side to indicate 
the approximate middle of the vehicle, when the motor 
vehicle is 9.14 meters (30 feet) or more in length. 

Side marker lamps. Lamps mounted on the side, on 
the permanent structure of the motor vehicle as near as 
practicable to the front and rear of the vehicle, that 
provide light to the side to indicate the overall length of 
the motor vehicle. 

Sided vehicle. A vehicle whose cargo compartment is 
enclosed on all four sides by walls of sufficient strength 
to contain articles of cargo, where the walls may include 
latched openings for loading and unloading, and in- 
cludes vans, dump bodies, and a sided intermodal con- 
tainer carried by a vehicle. 

Special purpose vehicle. (1) A trailer or semitrailer 
manufactured on or after January 26, 1998, having 

work-performing equipment that, while the motor ve- 
hicle is in transit, resides in or moves through the area 
that could be occupied by the horizontal member of the 
rear impact guard, as defined by the guard width, 
height and rear surface requirements of §571.224 (para- 
graphs S5.1.1 through S5.1.3), in effect on the date of 
manufacture, or a subsequent edition. 

(2) A motor vehicle, not described by paragraph (1) of 
this definition, having work-performing equipment 
that, while the motor vehicle is in transit, resides in or 
moves through the area that could be occupied by the 
horizontal member of the rear impact guard, as defined 
by the guard width, height and rear surface require- 
ments of §393.86(b)(1). 

Split service brake system. A brake system con- 
sisting of two or more subsystems actuated by a single 
control designed so that a leakage-type failure of a 
pressure component in a single subsystem (except struc- 

tural failure of a housing that is common to two or more 

subsystems) shall not impair the operation of any other 

subsystem. 
Steering wheel lash. The condition in which the 

steering wheel may be turned through some part of a 

revolution without associated movement of the front 

wheels. 
Stop lamps. Lamps shown to the rear of a motor 

vehicle to indicate that the service brake system is 

engaged. 

Surge brake. A self-contained, permanently closed 

hydraulic brake system for trailers that relies on iner- 

tial forces, developed in response to the braking action 

of the towing vehicle, applied to a hydraulic device 

mounted on or connected to the tongue of the trailer, to 

slow down or stop the towed vehicle. 
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Tail lamps. Lamps used to designate the rear of a 
motor vehicle. 

Tiedown. A combination of securing devices which 

forms an assembly that attaches articles of cargo to, or 
restrains articles of cargo on, a vehicle or trailer, and is 

attached to anchor point(s). 
Tow bar. A strut or column-like device temporarily 

attached between the rear of a towing vehicle and the 
front of the vehicle being towed. 
Tractor-pole trailer. A combination vehicle that car- 

ries logs lengthwise so that they form the body of the 
vehicle. The logs are supported by a bunk located on the 
rear of the tractor, and another bunk on the skeletal 

trailer. The tractor bunk may rotate about a vertical 
axis, and the trailer may have a fixed, scoping, or cabled 
reach, or other mechanical freedom, to allow it to turn. 

Trailer kingpin. A pin (with a flange on its lower 
end) which extends vertically from the front of the 
underside of a semitrailer and which locks into a fifth 
wheel. 
Turn signals. Lamps used to indicate a change in 

direction by emitting a flashing light on the side of a 
motor vehicle towards which a turn will be made. 
Upper coupler assembly. A structure consisting of 

an upper coupler plate, king pin and supporting frame- 
work which interfaces with and couples to a fifth wheel. 
Upper coupler plate. A plate structure through 

which the king pin neck and collar extend. The bottom 
surface of the plate contacts the fifth wheel when 
coupled. 
Vacuum brake system. A system that uses a 

vacuum and atmospheric pressure for transmitting a 
force from the driver control to the service brake, not 
including a system that uses vacuum only to assist the 
driver in applying muscular force to hydraulic or me- 
chanical components. 
Void filler. Material used to fill a space between 

articles of cargo and the structure of the vehicle that has 
sufficient strength to prevent movement of the articles 
of cargo. 

Well. The depression formed between two cylindrical 
articles of cargo when they are laid with their eyes 

horizontal and parallel against each other. 
Wheels back vehicle. (1) A trailer or semitrailer 

manufactured on or after January 26, 1998, whose 

rearmost axle is permanently fixed and is located such 
that the rearmost surface of the tires (of the size rec- 
ommended by the vehicle manufacturer for the rear 
axle) is not more than 305 mm (12 inches) forward of the 
transverse vertical plane tangent to the rear extremity 

of the vehicle. 

(2) A motor vehicle, not described by paragraph (1) of 
this definition, whose rearmost axle is permanently 
fixed and is located such that the rearmost surface of the 
tires (of the size recommended by the vehicle manufac- 
turer for the rear axle) is not more than 610 mm (24 
inches) forward of the transverse vertical plane tangent 
to the rear extremity of the vehicle. 
Width of a manufactured home. The largest exte- 

rior width in the traveling mode, including any projec- 
tions which contain interior space. Width does not 
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include bay windows, roof projections, overhangs, or 

eaves under which there is no interior space. 

Windshield. The principal forward facing glazed sur- 

face provided for forward vision in operating a motor 

vehicle. 

Working load limit (WLL). The maximum load that 

may be applied to a component of a cargo securement 

system during normal service, usually assigned by the 

manufacturer of the component. 

[63 FR 8330-8339, Feb. 18, 1998; 64 FR 47707, September 1, 

1999: 67 FR 61224-61225, Sept. 27, 2002; 70 FR 48026, Aug. 15, 

2005; 71 FR 35832, June 22, 2006; 72 FR 9870, March 6, 2007 

§393.7 Matter incorporated by reference. 

(a) Incorporation by reference. Part 393 includes 

references to certain matter or materials, as listed in 

paragraph (b) of this section. The text of the materials is 

not included in the regulations contained in part 393. 

The materials are hereby made a part of the regulations 

in part 393. The Director of the Federal Register has 
approved the materials incorporated by reference in 
accordance with 5 U.S.C. 552(a) and 1 CFR part 51. For 
materials subject to change, only the specific version 
approved by the Director of the Federal Register and 
specified in the regulation are incorporated. Material is 
incorporated as it exists on the date of the approval and 
a notice of any change in these materials will be pub- 
lished in the Federal Register. 

(b) Matter or materials referenced in part 393. 
The matter or materials listed in this paragraph are 
incorporated by reference in the corresponding sections 

noted. 
(1) Auxiliary Upper Beam Lamps, Society of Automo- 

tive Engineers (SAE) J581, July 2004, incorporation by 
reference approved for §393.24(b). 

(2) Front Fog Lamp, SAE J583, August 2004, incor- 
poration by reference approved for §393.24(b). 

(3) Stop Lamps for Use on Motor Vehicles Less Than 
2032 mm in Overall Width, SAE J586, March 2000, 

incorporation by reference approved for §393.25(c). 
(4) Stop Lamps and Front- and Rear-Turn Signal 

Lamps for Use on Motor Vehicles 2032 mm or more in 
Overall Width, SAE J2261, January 2002, incorporated 

by reference approved for §393.25(c). 
(5) Tail Lamps (Rear Position Lamps) for Use on 

Motor Vehicles Less Than 2032 mm in Overall Width, 
SAE J585, March 2000, incorporation by reference ap- 
proved for §393.25(c). 

(6) Tail Lamps (Rear Position Lamps) for Use on 
Vehicles 2032 mm or More in Overall Width, SAE 

J2040, March 2002, incorporation by reference ap- 
proved for §393.25(c). 

(7) Turn Signal Lamps for Use on Motor Vehicles Less 
Than 2032 mm in Overall Width, SAE J588, March 
2000, incorporation by reference approved for §393. 
25(c). 

(8) Sidemarker Lamps for Use on Road Vehicles Less 
Than 2032 mm in Overall Width, SAE J592, August 
na incorporation by reference approved for§393. 
25(c). 

(9) Directional Flashing Optical Warning Devices for 

Authorized Emergency, Maintenance, and Service Ve- 

hicles, SAE J595, January 2005, incorporation by ref- 

erence approved for §393.25(e). 

(10) Optical Warning Devices for Authorized Emer- 

gency, Maintenance, and Service Vehicles, SAE J845, 

May 1997, incorporation by reference approved for §393. 

25(e). 
(11) Gaseous Discharge Warning Lamp for Authorized 

Emergency, Maintenance, and Service Vehicles, SAE 

J1318, May 1998, incorporation by reference approved 

for §393.25(e). 

(12) Reflex Reflectors, SAE J594, December 2003, 

incorporation by reference approved for §393.26(c). 

(13) Standard Specification for Retroreflective Sheet- 

ing for Traffic Control, American Society of Testing and 

Materials, ASTM D 4956-04, 2004, incorporation by 

reference approved for §393.26(c). 

(14) Automobile, Truck, Truck-Tractor, Trailer, and 

Motor Coach Wiring, SAE J1292, October 1981, incor- 

porated by reference approved for §393.28. 

(15) [Reserved] 
(16) American National Standard for Safety Glazing 

Materials for Glazing Motor Vehicles and Motor Vehicle 

Equipment Operating on Land Highways-Safety Stan- 

dard, SAE Z26.1-1996, August 1997, incorporation by 

reference approved for §393.62(d). 
(17) Specification for Sound Level Meters, American 

National Standards Institute, $1.4-1983, incorporation 

by reference approved for §393.94(c). 
(18) Standard Specification for Strapping, Flat Steel 

and Seals, American Society for Testing and Materials 
(ASTM), D3953-97, February 1998, incorporation by 
reference approved for §393.104(e). 

(19) Welded Steel Chain Specifications, National As- 
sociation of Chain Manufacturers, September 28, 2005, 
incorporation by reference approved for §393.104(e). 

(20) Recommended Standard Specification for Syn- 
thetic Web Tiedowns, Web Sling and Tiedown Associa- 

tion, WSTDA-T1, 1998, incorporation by reference 

approved for §393.104(e). 
(21) Wire Rope Users Manual, 2nd Edition, Wire Rope 

Technical Board November 1985, incorporation by ref- 
erence approved for §393.104(e). 

(22) Cordage Institute rope standards approved for 
incorporation into §393.104(e): 

(i) PETRS-2, Polyester Fiber Rope, 3-Strand and 
8-Strand Constructions, January 1993; 

(ii) PPRS-2, Polypropylene Fiber Rope, 3-Strand and 
8-Strand Constructions, August 1992; 

(iii) CRS-1, Polyester/Polypropylene Composite Rope 
Specifications, Three-Strand and Eight-Strand Stan- 
dard Construction, May 1979; 

(iv) NRS-1, Nylon Rope Specifications, Three-Strand 
sue Kight-Strand Standard Construction, May 1979; 
an 

(v) C-1, Double Braided Nylon Rope Specifications 
DBN, January 1984. 

(c) Availability. The materials incorporated by ref- 
erence are available as follows: 

(1) Standards of the Underwriters Laboratories, Inc. 
Information and copies may be obtained by writing to: 
Underwriters Laboratories, Inc., 333 Pfingsten Road, 
Northbrook, Illinois 60062. 
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(2) Specifications of the American Society for Testing 
and Materials. Information and copies may be obtained 
by writing to: American Society for Testing and Mate- 
rials, 100 Barr Harbor Drive, West Conshohocken, 
Pennsylvania 19428-2959. 

(3) Specifications of the National Association of Chain 
Manufacturers. Information and copies may be obtained 
by writing to: National Association of Chain Manufac- 
turers, P.O. Box 22681, Lehigh Valley, Pennsylvania 
18002-2681. 

(4) Specifications of the Web Sling and Tiedown 
Association. Information and copies may be obtained by 
writing to: Web Sling and Tiedown Association, Inc., 
5024-R Campbell Boulevard, Baltimore, Maryland 
21236-5974. 

(5) Manuals of the Wire Rope Technical Board. Infor- 
mation and copies may be obtained by writing to: Wire 
Rope Technical Committee, P.O. Box 849, Stevensville, 
Maryland 21666. 

(6) Standards of the Cordage Institute. Information 
and copies may be obtained by writing to: Cordage 
Institute, 350 Lincoln Street, 115, Hingham, Massachu- 

setts 02043. 

(7) Standards of the Society of Automotive Engineers 
(SAE). Information and copies may be obtained by writ- 
ing to: Society of Automotive Engineers, Inc., 400 Com- 
monwealth Drive, Warrendale, Pennsylvania 15096. 

(8) Standards of the American National Standards 
Institute (ANSI). Information and copies may be ob- 
tained by writing to: American National Standards In- 
stitute, 25 West 43rd Street, New York, New York 10036. 

(9) [Reserved]. 
(10) All of the materials incorporated by reference are 

available for inspection at: 
(i) The Federal Motor Carrier Safety Administration, 

Office of Bus and Truck Standards and Operations (MC- 
PS), 1200 New Jersey Ave., SE., Washington, DC 20590- 

0001; and 
(ii) The Office of the Federal Register, 800 North 

Capitol Street, NW, Suite 700, Washington, DC. 

[59 FR 34712, July 6, 1994, as amended at 59 FR 34718, July 6, 
1994; 67 FR 61225, Sept. 27, 2002; 70 FR 48027, Aug. 15, 2005; 
71 FR 35832, June 22, 2006; 72 FR 55703, Oct. 1, 2007; 77 FR 
46638, Aug. 6, 2012 ] 

Subpart B—Lamps, Reflective 

Devices and Electrical Wiring 

§393.9 Lamps operable, prohibition of 

obstructions of lamps and reflectors. 

(a) All lamps required by this subpart shall be capable 

of being operated at all times. This paragraph shall not 

be construed to require that any auxiliary or additional 

lamp be capable of operating at all times. 

(b) Lamps and reflective devices/material required by 

this subpart must not be obscured by the tailboard, or by 

§393.11 

any part of the load, or its covering by dirt, or other 
added vehicle or work equipment, or otherwise. Excep- 
tion: The conspicuity treatments on the front end pro- 
tection devices may be obscured by part of the load being 
transported. 

[47 FR 47837, Oct. 28, 1982; 70 FR 48027, Aug. 15, 2005] 

§393.11 Lamps and reflective devices. 

(a)(1) Lamps and reflex reflectors. Table 1 specifies 
the requirements for lamps, reflective devices and asso- 
ciated equipment by the type of commercial motor 
vehicle. The diagrams in this section illustrate the po- 
sition of the lamps, reflective devices and associated 
equipment specified in Table 1. All commercial motor 
vehicles manufactured on or after December 25, 1968, 
must, at a minimum, meet the applicable requirements 
of 49 CFR 571.108 (FMVSS No. 108) in effect at the time 
of manufacture of the vehicle. Commercial motor ve- 
hicles manufactured before December 25, 1968, must, at 
a minimum, meet the requirements of subpart B of part 
393 in effect at the time of manufacture. 

(2) Exceptions: Pole trailers and trailer converter 
dollies must meet the part 393 requirements for lamps, 
reflective devices and electrical equipment in effect at 
the time of manufacture. Trailers which are equipped 
with conspicuity material which meets the require- 
ments of $393.11(b) are not required to be equipped with 
the reflex reflectors listed in Table 1 if— 

(i) The conspicuity material is placed at the locations 
where reflex reflectors are required by Table 1; and 

Gi) The conspicuity material when installed on the 
motor vehicle meets the visibility requirements for the 
reflex reflectors. 

(b) Conspicuity Systems. Each trailer of 2,032 mm 
(80 inches) or more overall width, and with a GVWR 
over 4,536 kg (10,000 pounds), manufactured on or after 

December 1, 1993, except pole trailers and trailers de- 

signed exclusively for living or office use, shall be 
equipped with either retroreflective sheeting that meets 
the requirements of FMVSS No. 108 (S5.7.1), reflex 

reflectors that meet the requirements FMVSS No. 108 

(S5.7.2), or a combination of retroreflective sheeting and 
reflex reflectors that meet the requirements of FMVSS 
No. 108 (85.7.3). The conspicuity system shall be in- 
stalled and located as specified in FMVSS No. 108 
[S5.7.1.4 (for retroreflective sheeting), S5.7.2.2 (for re- 
flex reflectors), S5.7.3 (for a combination of sheeting and 

reflectors)] and have certification and markings as re- 
quired by S5.7.1.5 (for retroreflective tape) and S5.7.2.3 
(for reflex reflectors). 

(c) Prohibition on the use of amber stop lamps 
and tail lamps. No commercial motor vehicle may be 
equipped with an amber stop lamp, a tail lamp, or other 
lamp which is optically combined with an amber stop 
lamp or tail lamp. 
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Table 1 of §393.11—Required lamps and reflectors on commercial motor vehicles 

Item on the vehicle 

Headlamps 

Turn signal (front). See footnotes |2 
#2 and 12. 

Identification lamps (front). See 
footnote #1. 

Amber 

Color Location 

front. 

At or near the 

Height above the road 
surface in millimeters A : Vehicles for 
(mm) (with English | which the de- 

Position units in parenthesis) cee are ee 

measured from the cen- quired 

ter of the lamp at curb 
weight 

Not less than 559 mm 
(22 inches) nor more than 
1,372 mm (54 inches). 

On the front at the same height, 
with an equal number at each side 
of the vertical center line as far 
apart as practicable. 

One on each side of the vertical |Not less than 381 mm A, B, C 

centerline at the same height and |(15 inches) nor more than 

as far apart as practicable. 2,108 mm (83 inches). 

Front As close as practicable to the top |All three on the same B,C 

of the vehicle, at the same height, |level as close as practi- 

and as close as practicable to the |cable to the top of the 
vertical centerline of the vehicle motor vehicle. 
(or the vertical centerline of the 
cab where different from the 
centerline of the vehicle) with 
lamp centers spaced not less than 
152 mm (6 inches) or more than 
305 mm (12 inches) apart. Alter- 
natively, the front lamps may be 
located as close as practicable to 
the top of the cab. 

One lamp on each side of the ver- |Both on the same level 
tical centerline at the same height |between 381 mm (15 
and as far apart as practicable. inches) and 1,829 mm 

(72 inches). 

Stop lamps. See footnotes #5 
and 13. 

Clearance lamps. See footnotes 
#8, 9, 10, 15 & 17. 

Clearance lamps. See footnotes 
#8, 9,10, 15 & 17. 

Reflex reflector, intermediate 2 
(side). 

Reflex reflector (rear). See foot- |2 
notes #5, 6, and 8. 

Red Rear 

2 

One on each 

side of the 
front of the 

vehicle. 

One on each 
side of the 
rear of the 

vehicle. 

One on each 
side. 

Red Rear 

Reflex reflector (rear side). | Red es on each |As far to the rear as practicable. 
side (rear). 

One lamp on each side of the ver- |Both on the same level _|A, B, C, D, E, F, 
tical centerline at the same height |between 381 mm (15 G 
and as far apart as practicable. inches) and 1,829 mm 

(72 inches). 

One on each side of the vertical |Both on the same level 
centerline to indicate overall width. |as high as practicable. 

One on each side of the vertical 
centerline to indicate overall width. 

Both on the same level 
as high as practicable. 

At or near the midpoint between 
the front and rear side marker 
lamps, if the length of the vehicle 
is more than 9,144 mm (80 feet). 

One on each side of the vertical i on the same level, 

Between 381 mm (15 
inches) and 1,524 (60 
inches). 

A, B, DOE G 

ACS. GC. Does 
between 381 mm (15 G 
inches) and 1,524 mm 
(60 inches). 

Both on the same level, 

between 381 mm (15 
inches) and 1,524 mm 
(60 inches). 

centerline, as far apart as practi- 
cable and at the same height. 

A; B; By EG 

Reflex reflector (front side). See L 
footnote #16. 

License plate lamp (rear). See 
footnote #11. 

Side marker lamp (front). See 
footnote #16. 

2 

Amber |One on eac 
side (front). 

Ne far to the front as practicable. Between 381 mm (15 
inches) and 1,524 mm 
(60 inches). 

A, B, C, D, F,G 

At rear li- 

illuminate the 

top or sides. 

One on each 
side. 

Side marker lamp intermediate. |2 One on each 
side. 

eel 

cense plate to 

plate from the 

No requirements Ay By Ge DeEAG 

ger ee rae eae! less than 381mm__—‘|A, B, C, D, F 
(15 inches). 

At or near the midpoint between _| Not less than 381 mm 
the front and rear side marker (15 inches). 
lamps, if the length of the vehicle 
is more than 9,144 mm (30 feet). 

A,B; DekeG 
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Table 1 of §393.11—Required lamps and reflectors on commercial motor vehicles, Continued 

Height above the road 
surface in millimeters 

3 ‘ Vehicles for 5 Quan- (mm) (with English ; 
Item on the vehicle tity Color Location Position units i navorAhase) meh the.de> 

measured from the cen-| V'CeS oe bee 
ter of the lamp at curb eS 

weight 

Side marker lamp (rear). See Red One on each |As far to the rear as practicable. |Not less than 381 mm A, B,D, F,G 
footnotes #4 and 8. side. (15 inches), and on the 

rear of trailers not more 
than 1,524 mm (60 

: inches). 

Turn signal (rear). See footnotes |2 Amber |Rear One lamp on each side of the ver-|Both on the same level, 
#5 and 12. tical centerline as far apart as 

practicable. 
between 381 mm (15 
inches) and 2,108 mm 
(83 inches). 

Identification lamp (rear). See 
footnotes #3, 7, and 15. 

Red Rear 

apart. 

One as close as practicable to the 
vertical centerline. One on each 
side with lamp centers spaced not 
less than 152 mm (6 inches) or 
more than 305 mm (12 inches) 

All three on the same 
level as close as practi- 
cable to the top of the 
vehicle. 

Vehicular hazard warning signal |2 Amber [Front 
flasher lamps. See footnotes #5 
and 12. 

Amber | Rear 
or red 

Vehicular hazard warning signal |2 
flasher lamps. See footnotes #5 
and 12. 

Backup lamp. See footnote #14. 

One lamp on each side of the ver- 
tical centerline, as far apart as 
practicable. 

One lamp on each side of the ver- 
tical centerline, as far apart as 
practicable. 

Both on the same level, 
between 381 mm (15 
inches) and 2,108 mm 
(83 inches). 

Both on the same level, 
between 381 mm (15 
inches) and 2,108 mm 
(83 inches). 

No requirement 

Parking lamp 

Legend: Types of commercial motor vehicles 
shown in the last column of Table 1. 

A. Buses and trucks less than 2,032 mm (80 inches) in 

overall width. 
B. Buses and trucks 2,032 mm (80 inches) or more in 

overall width. 
C. Truck tractors. 
D. Semitrailers and full trailers 2,032 mm (80 inches) 

or more in overall width except converter dollies. 

E. Converter dolly. 
F. Semitrailers and full trailers less than 2,032 mm 

(80 inches) in overall width. 
G. Pole trailers. 
H. Projecting loads. 

Note: Lamps and reflectors may be combined as per- 

mitted by $393.22 and S5.4 of 49 CFR 571.108, Equip- 

ment combinations. 

Footnote—1 Identification lamps may be mounted 

on the vertical centerline of the cab where different from 

the centerline of the vehicle, except where the cab is not 

more than 42 inches wide at the front roofline, then a 

single lamp at the center of the cab shall be deemed to 

comply with the requirements for identification lamps. 

No part of the identification lamps or their mountings 

may extend below the top of the vehicle windshield. 

Footnote—2 Unless the turn signals on the front are 

so constructed (double—faced) and located as to be vis- 

One lamp on each side of the ver- 
tical centerline, as far apart as 
practicable. 

Both on the same level, 
between 381 mm (15 
inches) and 2,108 mm 
(83 inches). 

ible to passing drivers, two turn signals are required on 
the rear of the truck tractor, one at each side as far apart 
as practicable. 
Footnote—3 The identification lamps need not be 

visible or lighted if obscured by a vehicle in the same 
combination. 
Footnote—4 Any semitrailer or full trailer manufac- 

tured on or after March 1, 1979, shall be equipped with 
rear side—marker lamps at a height of not less than 381 
mm (15 inches), and on the rear of trailers not more 

than 1,524 mm (60 inches) above the road surface, as 
measured from the center of the lamp on the vehicle at 
curb weight. 
Footnote—5 Each converter dolly, when towed sin- 

gly by another vehicle and not as part of a full trailer, 
shall be equipped with one stop lamp, one tail lamp, and 
two reflectors (one on each side of the vertical 
centerline, as far apart as practicable) on the rear. Each 
converter dolly shall be equipped with rear turn signals 
and vehicular hazard warning signal flasher lamps 
when towed singly by another vehicle and not as part of 
a full trailer, if the converter dolly obscures the turn 
signals at the rear of the towing vehicle. 
Footnote—6 Pole trailers shall be equipped with two 

reflex reflectors on the rear, one on each side of the 
vertical centerline as far apart as practicable, to indi- 
cate the extreme width of the trailer. 
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Footnote—7 Pole trailers, when towed by motor ve- 

hicles with rear identification lamps meeting the re- 

quirements of §393.11 and mounted at a height greater 

than the load being transported on the pole trailer, are 

not required to have rear identification lamps. 

Footnote—8 Pole trailers shall have on the rearmost 

support for the load: (1) two front clearance lamps, one 

on each side of the vehicle, both on the same level and as 

high as practicable to indicate the overall width of the 

pole trailer; (2) two rear clearance lamps, one on each 

side of the vehicle, both on the same level and as high as 

practicable to indicate the overall width of the pole 

trailer; (3) two rear side marker lamps, one on each side 
of the vehicle, both on the same level, not less than 375 
mm (15 inches) above the road surface; (4) two rear 

reflex reflectors, one on each side, both on the same 
level, not less than 375 mm (15 inches) above the road 

surface to indicate maximum width of the pole trailer; 
and (5) one red reflector on each side of the rearmost 

support for the load. Lamps and reflectors may be com- 

bined as allowed in §393.22. 

Footnote—9 Any motor vehicle transporting a load 
which extends more than 102 mm (4 inches) beyond the 
overall width of the motor vehicle shall be equipped 
with the following lamps in addition to other required 
lamps when operated during the hours when headlamps 
are required to be used. 

(1) The foremost edge of that portion of the load which 
projects beyond the side of the vehicle shall be marked 
(at its outermost extremity) with an amber lamp visible 
from the front and side. 

(2) The rearmost edge of that portion of the load which 
projects beyond the side of the vehicle shall be marked 
(at its outermost extremity) with a red lamp visible from 
the rear and side. 

(3) If the projecting load does not measure more than 
914 mm (8 feet) from front to rear, it shall be marked 
with an amber lamp visible from the front, both sides, 
and rear, except that if the projection is located at or 
near the rear it shall be marked by a red lamp visible 
from front, side, and rear. 
Footnote—10 Projections beyond rear of motor 

vehicles. Motor vehicles transporting loads which ex- 
tend more than 1,219 mm (4 feet) beyond the rear of the 
motor vehicle, or which have tailboards or tailgates 

extending more than 1,219 mm (4 feet) beyond the body, 
shall have these projections marked as follows when the 
vehicle is operated during the hours when headlamps 
are required to be used: 

(1) On each side of the projecting load, one red side 
marker lamp, visible from the side, located so as to 
indicate maximum overhang. 

(2) On the rear of the projecting load, two red lamps, 
visible from the rear, one at each side; and two red 

reflectors visible from the rear, one at each side, located 
so as to indicate maximum width. 
Footnote—11 To be illuminated when tractor 

headlamps are illuminated. 
Footnote—12 Every bus, truck, and truck tractor 

shall be equipped with a signaling system that, in ad- 
dition to signaling turning movements, shall have a 
switch or combination of switches that will cause the 
two front turn signals and the two rear signals to flash 

simultaneously as a vehicular traffic signal warning, 

required by §392.22(a). The system shall be capable of 

flashing simultaneously with the ignition of the vehicle 

on or off. 
Footnote—13 To be actuated upon application of 

service brakes. 

Footnote—14 Backup lamp required to operate 

when bus, truck, or truck tractor is in reverse. 

Footnote—15 
(1) For the purposes of §393.11, the term “overall 

width” refers to the nominal design dimension of the 

widest part of the vehicle, exclusive of the signal lamps, 

marker lamps, outside rearview mirrors, flexible fender 

extensions, and mud flaps. 

(2) Clearance lamps may be mounted at a location 

other than on the front and rear if necessary to indicate 

the overall width of a vehicle, or for protection from 

damage during normal operation of the vehicle. 

(3) On a trailer, the front clearance lamps may be 

mounted at a height below the extreme height if mount- 

ing at the extreme height results in the lamps failing to 

mark the overall width of the trailer. 
(4) On a truck tractor, clearance lamps mounted on 

the cab may be located to indicate the width of the cab, 

rather than the width of the vehicle. 
(5) When the rear identification lamps are mounted at 

the extreme height of a vehicle, rear clearance lamps 
are not required to be located as close as practicable to 
the top of the vehicle. 
Footnote—16 A trailer subject to this part that is 

less than 1829 mm (6 feet) in overall length, including 
the trailer tongue, need not be equipped with front side 
marker lamps and front side reflex reflectors. 
Footnote—17 A boat trailer subject to this part 

whose overall width is 2032 mm (80 inches) or more 
need not be equipped with both front and rear clearance 
lamps provided an amber (front) and red (rear) clear- 
ance lamp is located at or near the midpoint on each side 
so as to indicate its extreme width. 

SS 

Figure 1 Truck Illustration for § 393.11 
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or on Cab 

Figure 6 Straight Truck Illustration for § 393.11 
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Figure 7 Bus Illustration for § 393.11 
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LEGEND FOR FIGURES 1 THROUGH 7 - 49 CFR 393.11 

TRUCK & BUS VEHICLE ILLUSTRATIONS 

(DOES NOT APPLY TO FIGURES 8 THROUGH 18 FOR TRAILERS) 

Equipment 

Headlamps - Lower Beam 

Headlamps - Upper Beam 

Parking Lamps - Attention: Required only on vehicles less than 2032mm wide 

Front Turn Signal/Hazard Warning Lamps 

Ye, Front Clearance Lamps - Attention: Required for vehicles 2032mm wide or wider 

Y)fs Front dentifcation Lamps (10) 
YOY, Front Side Marker Lamps 

Uh Front Side Reflex Reflectors 

Rear Side Marker Lamps - Not required on Truck Tractors 

Rear Side Reflex Reflectors - Not required an Truck Tractors 

Rear Clearance Lamps 
Attention: Required for vehicles 2032mm wide or wider, but not required on Truck Tractors 

9 

e 
Rear Identification Lamps (ID) 
Attention: Required for vehicles 2032mm wide or wider, but not required on Truck Tractors 

Tail Lamps 

Stop Lamps 

Rear Turn Signal/Hazard Warning Lamps 

Rear Reflex Reflectors 

Backup Lamp 

License Plate Lamp 

Center High Mounted Stop Lamp 
Attention: Required for vehicles less than 2032mm wide and 4536kg 

ADDITIONAL EQUIPMENT FOR SPECIFIC TRUCKS AND BUS VEHICLES 

Ud} Intermediate Side Marker Lamps 

Yed/), Intermediate Side Reflex Relectors 

TRUCK TRACTORS 

DESCRIPTION 

Conspiculty Treatment 

Rear Upper Body Marking 

Rear Marking 

Figure 11 Container Chassis Illustration for § 393.11 
Figure 9 Semi Trailer Illustration for § 393.11 
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ares Location on 
Cab above Load 

Front of Vehicle Rear of Vehicte 

{including Truck Cab) 

Figure 12 Pole Trailer Illustration for § 393.11 Fete SS iT let eration IOS oe 

D, ov j
ee
 

Side View of Dolly Rear 

Figure 13 Converter Dolly Illustration for § 393.11 Figure 18 Semi Trailer Illustration for § 393.11 

Figure 14 Semi Trailer Illustration for § 393.11 
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LEGEND FOR FIGURES 8 THROUGH 18 - 49 CFR 393.11 

TRAILER ILLUSTRATIONS 

(DOES NOT APPLY TO FIGURES 1 THROUGH 7 FOR TRUCKS & BUSES) 

Equipment 

Tail Lamps 

Stop Lamps 

Rear Turn Signal Lamps 

Rear Reflex Reflectors 

License Plate Lamp (s) 

Rear Side Marker Lamps 

Rear Side Reflex Reflectors 

YoY Front Side Marker Lamps 

Ufo Front Side Reflex Reflectors 

ADDITIONAL EQUIPMENT FOR TRAILERS EXCEEDING THE 

FOLLOWING PARAMETERS 

LENGTH 9.1 m (30 ft.) OR LONGER 

Area Equipment 

Equipment 

fsa Intermediate Side Marker Lamps 

WE CY), Intermediate Side Reflex Reflectors 

WIDTH 2.032 m (80 in.) OR WIDER 

(6) Rear Clearance Lamps 

Rear Identification Lamps @ 
YOY Front Clearance Lamps 

WIDTH 2.032 m (80 in.) OR WIDER AND GVWR 4,536 kg (10,000 Ib.) 
OR MORE 

DESCRIPTION 

Conspicuity Treatment 

Rear Upper Body Marking 

Bumper Bar Marking 

4 Rear Lower Body Marking 

(| Side Marking 

[53 FR 49385, Dec. 7, 1988; 70 FR 48027, Aug. 15, 2005; 72 FR 
32014, June 11, 2007; 74 FR 47112, Sept. 15, 2009; 74 FR 47112, 
Sept. 15, 2009; 78 FR 58484, Sept. 24, 2013] 

DOT Interpretations—§393.11 

Question 1: What is the definition of “body” with respect to 
trucks and trailers? 

Guidance: The FMCSRs do not include a definition of 
“body.” However, a truck or trailer body generally means the 
structure or fixture designed to contain, or support, the ma- 
terial or property to be transported on the vehicle. 

Question 2: May retroreflective tape be used in place of 
side reflex reflectors? 

Guidance: §393.26(b) cross references FMVSS 108 (49 CFR 
571.108, S5.1.1.4) which allows reflective material to be used 
for side reflex reflectors under the conditions described below. 
Retro-reflective tape conforming to Federal specification L-S- 
300, “Sheeting and Tape, Reflective; Non-exposed Lens, Ad- 
hesive Backing,” September 7, 1965, may be used in place of 
side reflex reflectors if this material as used on the vehicle, 
meets the performance standards in either Table I or Table IA 
of Society of Automotive Engineers J594f, Reflex Reflectors, 
January 1977. 

Question 3: §393.11, Footnote 5, requires that each con- 
verter dolly be equipped with turn signals at the rear if the 
converter dolly obscures the turn signals at the rear of the 
towing vehicle when towed singly by another vehicle. Are turn 
signals required on the rear of the converter dolly when the 
towing of the unladen dolly prevents other motorists from 
seeing only a portion of the lenses of the turn signals on the 
towing vehicle? 

Guidance: Yes. Although a aes of the rear turn signal 
lenses on the towing vehicle may be visible to other drivers, 

the turn signal generally would not satisfy the visibility re- 
quirements of FMVSS No. 108 (49.CFR 571.108) if the con- 
verter dolly prevents other motorists from seeing the entire 
lens. The visibility requirements of FMVSS No. 108 help to 
ensure that other drivers can see the turn signal from a range 
of positions to the rear of the vehicle. Therefore, turn signals 
on the towing vehicle are considered to be obscured by the 
converter dolly if other motorists’ view of the lens is even 
partially blocked. 

Question 4: Does a CMV equipped with amber tail lamps 
in addition to the red tail lamps required to designate the rear 
of a CMV meet the lighting requirements of §393.11? 

Guidance: No. §393.11 requires that lighting devices on 
CMVs placed in operation after March 7, 1989, meet the 
requirements of FMVSS No. 108 in effect at the time of 
manufacture. The NHTSA has issued interpretations which 
indicate that the use of amber tail lamps impairs the effec- 
tiveness of the required lighting equipment and as such is 
prohibited by FMVSS No. 108 (S5.1.3). Since NHTSA does not 
allow vehicle manufacturers to install amber tail lamps, the 
FHWA has concluded that the use of amber tail lamps on 
vehicles placed in operation after March 7, 1989, is prohibited 
by §393.11. 

In the case of vehicles placed in operation on or before 
March 7, 1989, §393.11 requires that vehicles meet either the 
lighting requirements of part 393 or FMVSS No. 108 in effect 
at the time of manufacture. Prior to the December 7, 1988, 
final rule on part 393 (53 FR 49397), amber tail lamps were 
prohibited by §393.25. §393.25(e)(3) (in the October 1, 1988 
edition of the Code of Federal Regulations) required all rear 
lamps, with certain exceptions, to be red. Since tail lamps 
were not included in the exceptions, the use of amber tail 
lamps was implicitly prohibited. Therefore, a vehicle placed in 
operation on or before March 7, 1989, must not be equipped 
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with amber tail lamps because the use of such lamps meets 
neither the lighting requirements of part 393 nor FMVSS No. 
108 in effect at the time of manufacture. 

§393.13 Retroreflective sheeting and reflex 
reflectors, requirements for semitrailers and 
trailers manufactured before December 1, 
1993. 

(a) Applicability. All trailers and semitrailers manu- 
factured prior to December 1, 1993, which have an 
overall width of 2,032 mm (80 inches) or more and a 
gross vehicle weight rating of 4,536 kg (10,001 pounds) 
or more, except trailers that are manufactured exclu- 
sively for use as offices or dwellings, pole trailers (as 
defined in §390.5 of this subchapter), and trailers trans- 
ported in a driveaway-towaway operation, must be 
equipped with retroreflective sheeting or an array of 
reflex reflectors that meet the requirements of this 
section. Motor carriers operating trailers, other than 
container chassis (as defined in §393.5), have until June 

1, 2001, to comply with the requirements of this section. 
Motor carriers operating container chassis have until 
December 1, 2001, to comply with the requirements of 
this section. 

(b) Retroreflective sheeting and_ reflex 
reflectors. Motor carriers are encouraged to retrofit 

their trailers with a conspicuity system that meets all of 
the requirements applicable to trailers manufactured 
on or after December 1, 1998, including the use of 

retroreflective sheeting or reflex reflectors in a red and 
white pattern (see Federal Motor Vehicle Safety Stan- 
dard No. 108 (49 CFR 571.108), S5.7, Conspicuity 
systems). Motor carriers which do not retrofit their 
trailers to meet the requirements of FMVSS No. 108, for 
example by using an alternative color pattern, must 
comply with the remainder of this paragraph and with 
paragraph (c) or (d) of this section. Retroreflective sheet- 
ing or reflex reflectors in colors or color combinations 
other than red and white may be used on the sides or 
lower rear area of the semitrailer or trailer until June 1, 
2009. The alternate color or color combination must be 
uniform along the sides and lower rear area of the 
trailer. The retroreflective sheeting or reflex reflectors 
on the upper rear area of the trailer must be white and 
conform to the requirements of FMVSS No. 108 (S5.7). 
Red retroreflective sheeting or reflex reflectors shall not 
be used along the sides of the trailer unless it is used as 
part of a red and white pattern. Retroreflective sheeting 
shall have a width of at least 50 mm (2 inches). 

(c) Locations for retroreflective sheeting. 

(1) Sides. Retroreflective sheeting shall be applied to 

each side of the trailer or semitrailer. Each strip of 

retroreflective sheeting shall be positioned as horizon- 

tally as practicable, beginning and ending as close to the 

front and rear as practicable. The strip need not be 

continuous but the sum of the length of all of the seg- 

ments shall be at least half of the length of the trailer 

and the spaces between the segments of the strip shall 

be distributed as evenly as practicable. The centerline 

for each strip of retroreflective sheeting shall be be- 

tween 375 mm (15 inches) and 1,525 mm (60 inches) 

above the road surface when measured with the trailer 

empty or unladen, or as close as practicable to this area. 

§393.13 

If necessary to clear rivet heads or other similar ob- 
structions, 50 mm (2 inches) wide retroreflective sheet- 
ing may be separated into two 25 mm (1 inch) wide 
strips of the same length and color, separated by a space 
of not more than 25 mm (1 inch). 

(2) Lower rear area. The rear of each trailer and 
semitrailer must be equipped with retroreflective 
sheeting. Each strip of retroreflective sheeting shall be 
positioned as horizontally as practicable, extending 
across the full width of the trailer, beginning and ending 
as close to the extreme edges as practicable. The 
centerline for each of the strips of retroreflective sheet- 
ing shall be between 375 mm (15 inches) and 1,525 mm 

(60 inches) above the road surface when measured with 
the trailer empty or unladen, or as close as practicable 
to this area. 

(3) Upper rear area. Two pairs of white strips of 
retroreflective sheeting, each pair consisting of strips 
300 mm (12 inches) long, must be positioned horizon- 
tally and vertically on the right and left upper corners of 
the rear of the body of each trailer and semitrailer, as 
close as practicable to the top of the trailer and as far 
apart as practicable. If the perimeter of the body, as 
viewed from the rear, is not square or rectangular, the 
strips may be applied along the perimeter, as close as 
practicable to the uppermost and outermost areas of the 
rear of the body on the left and right sides. 

(d) Locations for reflex reflectors. 
(1) Sides. Reflex reflectors shall be applied to each 

side of the trailer or semitrailer. Each array of reflex 
reflectors shall be positioned as horizontally as practi- 
cable, beginning and ending as close to the front and 
rear as practicable. The array need not be continuous 
but the sum of the length of all of the array segments 
shall be at least half of the length of the trailer and the 
spaces between the segments of the strip shall be dis- 
tributed as evenly as practicable. The centerline for 
each array of reflex reflectors shall be between 375 mm 
(15 inches) and 1,525 mm (60 inches) above the road 

surface when measured with the trailer empty or un- 
laden, or as close as practicable to this area. The center 
of each reflector shall not be more than 100 mm (4 
inches) from the center of each adjacent reflector in the 
segment of the array. If reflex reflectors are arranged in 
an alternating color pattern, the length of reflectors of 
the first color shall be as close as practicable to the 
length of the reflectors of the second color. 

(2) Lower rear area. The rear of each trailer and 

semitrailer must be equipped with reflex reflectors. 
Each array of reflex reflectors shall be positioned as 
horizontally as practicable, extending across the full 
width of the trailer, beginning and ending as close to the 
extreme edges as practicable. The centerline for each 
array of reflex reflectors shall be between 375 mm (15 
inches) and 1,525 mm (60 inches) above the road surface 
when measured with the trailer empty or unladen, or as 
close as practicable to this area. The center of each 
reflector shall not be more than 100 mm (4 inches) from 
the center of each adjacent reflector in the segment of 

the array. 

(3) Upper rear area. Two pairs of white reflex re- 

flector arrays, each pair at least 300 mm (12 inches) 
long, must be positioned horizontally and vertically on 
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$393.17 

the right and left upper corners of the rear of the body 

of each trailer and semitrailer, as close as practicable to 

the top of the trailer and as far apart as practicable. If 

the perimeter of the body, as viewed from the rear, is not 

square or rectangular, the arrays may be applied along 

the perimeter, as close as practicable to the uppermost 

and outermost areas of the rear of the body on the left 

and right sides. The center of each reflector shall not be 

more than 100 mm (4 inches) from the center of each 

adjacent reflector in the segment of the array. 

[64 FR 15605, March 31, 1999, as amended at 66 FR 30339, June 

6, 2001.] 

§393.17 Lamps and reflectors-combinations in 
driveaway-towaway operation. 

A combination of motor vehicles engaged in 
driveaway-tow-away operation must be equipped with 
operative lamps and reflectors conforming to the rules 

in this section. 
(a) The towing vehicle must be equipped as follows: 
(1) On the front, there must be at least two 

headlamps, an equal number at each side, two turn 

signals, one at each side, and two clearance lamps, one 

at each side. 
(2) On each side, there must be at least one side- 

marker lamp, located near the front of the vehicle. 
(3) On the rear, there must be at least two tail lamps, 

one at each side, and two stop lamps, one at each side. 
(b) Except as provided in paragraph (c) of this section, 

the rearmost towed vehicle of the combination (includ- 
ing the towed vehicles of a tow-bar combination, the 
towed vehicle of a single saddle-mount combination, and 
the rearmost towed vehicle of a double or triple saddle- 
mount combination) or, in the case of a vehicle full- 
mounted on a saddle-mount vehicle, either the full- 
mounted vehicle or the rearmost saddle-mounted 
vehicle must be equipped as follows: 

(1) On each side, there must be at least one side- 
marker lamp, located near the rear of the vehicle. 

(2) On the rear, there must be at least two tail lamps, 
two stop lamps, two turn signals, two clearance lamps, 
and two reflectors, one of each type at each side. In 
addition, if any vehicle in the combination is 80 inches 
or more in overall width, there must be three identifi- 
cation lamps on the rear. 

(c) If the towed vehicle in a combination is a mobile 
structure trailer, it must be equipped in accordance with 
the following lighting devices. For the purposes of this 
part, “mobile structure trailer” means a trailer that has 
a roof and walls, is at least 10 feet wide, and can be used 

off road for dwelling or commercial purposes. 
(1) When the vehicle is operated in accordance with 

the terms of a special permit prohibiting operation dur- 
ing the times when lighted lamps are required under 
$392.30, it must have on the rear— 

(i) Two stop lamps, one on each side of the vertical 
centerline, at the same height, and as far apart as 
practicable; 

(ii) Two tail lamps, one on each side of the vertical 
centerline, at the same height, and as far apart as 
practicable; 

(iii) Two red reflex reflectors, one on each side of the 

vertical centerline, at the same height, and as far apart 

as practicable; and 

(iv) Two turn signal lamps, one on each side of the 

vertical centerline, at the same height, and as far apart 

as practicable. 

(2) At all other times, the vehicle must be equipped as 

specified in paragraph (b) of this section. 

(d) An intermediate towed vehicle in a combination 

consisting of more than two vehicles (including the first 

saddle-mounted vehicle of a double saddle-mount com- 

bination and the first and second saddle-mount vehicles 

of a triple saddle-mount combination) must have one 

side-marker lamp on each side, located near the rear of 

the vehicle. 
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Figure 19 Single-Saddle-Mount Diagram to Illustrate § 393.17 
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Figure 21 Tow-bar Diagram to Illustrate § 393.17 

[40 FR 36126, Aug. 19, 1975, as amended at 47 FR 47837, Oct. 

28, 1982: 70 FR 48044, Aug. 15, 2005; 77 FR 59828, Oct. 1, 2012] 

DOT Interpretations—$393.17 

Question 1: What are the lighting requirements when a 

tow truck is pulling a wrecked or disabled vehicle? 

Guidance: A wrecker pulling a vehicle would be considered 

a driveaway-towaway operation and would have to be 

equipped with the lighting devices specified in §393.17 when 

operating in interstate commerce. 

§393.24 

§393.19 Hazard warning signals. 

The hazard warning signal operating unit on each 
commercial motor vehicle shall operate independently 
of the ignition or equivalent switch, and when activated, 
cause all turn signals required by §393.11 to flash 
simultaneously. 

[53 FR 49397, Dec. 7, 1988; 70 FR 48046, Aug. 15, 2005] 

§393.20 [Reserved] 

§393.22 Combination of lighting devices and re- 
flectors. 

(a) Permitted combinations. Except as provided in 
paragraph (b) of this section, two or more lighting de- 
vices and reflectors (whether or not required by the 
rules in this part) may be combined optically if— 

(1) Each required lighting device and reflector con- 
forms to the applicable rules in this Part; and 

(2) Neither the mounting nor the use of a nonrequired 
lighting device or reflector impairs the effectiveness of a 
required lighting device or reflector or causes that de- 
vice or reflector to be inconsistent with the applicable 
rules in this Part. 

(b) Prohibited combinations. (1) A turn signal 
lamp must not be combined optically with either a head 
lamp or other lighting device or combination of lighting 
devices that produces a greater intensity of light than 
the turn signal lamp; 

(2) Aturn signal lamp must not be combined optically 
with a stop lamp unless the stop lamp function is always 
deactivated when the turn signal function is activated; 

(3) A clearance lamp must not be combined optically 
with a tail lamp or identification lamp. 

[39 FR 26908, July 24, 1974] 

§393.23 Power supply for lamps. 

All required lamps must be powered by the electrical 
system of the motor vehicle with the exception of battery 
powered lamps used on projecting loads. 

[70 FR 48046, Aug. 15, 2005] 

§393.24 Requirement for head lamps, auxiliary 
driving lamps and front fog lamps. 

(a) Headlamps. Every bus, truck and truck tractor 

shall be equipped with headlamps as required by §393. 
11(a). The head-lamps shall provide an upper and lower 
beam distribution of light, selectable at the driver’s will 
and be steady-burning. The headlamps shall be marked 
in accordance with FMVSS No. 108. Auxiliary driving 
lamps and/or front fog lamps may not be used to satisfy 
the requirements of this paragraph. 

(b) Auxiliary driving lamps and front fog lamps. 
Commercial motor vehicles may be equipped with aux- 
iliary driving lamps and/or front fog lamps for use in 
conjunction with, but not in lieu of the required 
headlamps. Auxiliary driving lamps shall meet SAE 
Standard J581 Auxiliary Upper Beam Lamps, July 
2004, and front fog lamps shall meet SAE Standard 
J583 Front Fog Lamp, August 2004. (See §393.7 for 
information on the incorporation by reference and avail- 

ability of these documents.) 
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§393.25 

(c) Mounting. Headlamps shall be mounted and 

aimable in accordance with FMVSS No. 108. Auxiliary 

driving lamps and front fog lamps shall be mounted so 

that the beams are aimable and the mounting shall 

prevent the aim of the lighting device from being dis- 

turbed while the vehicle is operating on public roads. 

(d) Aiming. Headlamps, auxiliary driving lamps and 

front fog lamps shall be aimed to meet the aiming 

specifications in FMVSS No. 108 (49 CFR 571.108), SAE 

J581, and SAE J583, respectively. 

[33 FR 19735, Dec. 25, 1968, as amended at 41 FR 53031, Dec. 

3, 1976; 53 FR 49397, Dec. 7, 1988; 70 FR 48047, Aug. 15, 2005] 

DOT Interpretations—$393.24 

Question 1: Must additional lamps that are not required 
be operative if all required lamps are operative? 

Guidance: No. 

§393.25 Requirements for lamps other than head 

lamps. 

(a) Mounting. All lamps shall be securely mounted 
on a rigid part of the vehicle. Temporary lamps must be 
securely mounted to the load and are not required to be 
mounted to a permanent part of the vehicle. 

(b) Visibility. Each lamp shall be located so that it 
meets the visibility requirements specified by FMVSS 
No. 108 in effect at the time of manufacture of the 
vehicle. Vehicles which were not subject to FMVSS No. 
108 at the time of manufacture shall have each lamp 
located so that it meets the visibility requirements 
specified in the SAE standards listed in paragraph (c) of 
this section. If motor vehicle equipment (e.g., mirrors, 
snow plows, wrecker booms, backhoes, and winches) 

prevents compliance with this paragraph by any re- 
quired lamp, an auxiliary lamp or device meeting the 
requirements of this paragraph shall be provided. This 
shall not be construed to apply to lamps on one unit 
which are obscured by another unit of a combination of 

vehicles. 
(c) Specifications. All required lamps (except 

marker lamps on projecting loads, lamps which are 
temporarily attached to vehicles transported in 
driveaway-towaway operations, and lamps on converter 
dollies and pole trailers) on vehicles manufactured on or 
after December 25, 1968, shall, at a minimum, meet the 
applicable requirements of FMVSS No. 108 in effect on 
the date of manufacture of the vehicle. Marker lamps on 
projecting loads, all lamps which are temporarily at- 
tached to vehicles transported in driveaway-towaway 
operations, and all lamps on converter dollies and pole 
trailers must meet the following applicable SAE stan- 
dards: J586-Stop Lamps for Use on Motor Vehicles Less 
Than 2032 mm in Overall Width, March 2000; J2261 
Stop Lamps and Front- and Rear-Turn Signal Lamps for 
Use on Motor Vehicles 2032 mm or More in Overall 
Width, January 2002; J585-Tail Lamps (Rear Position 

Lamps) for Use on Motor Vehicles Less Than 2032 mm 
in Overall Width, March 2000; J588-Turn Signal Lamps 

for Use on Motor Vehicles Less Than 2032 mm in Over- 
all Width, March 2000; J2040-Tail Lamps (Rear Posi- 

tion Lamps) for Use on Vehicles 2032 mm or More in 

Overall Width, March 2002; J592-Sidemarker Lamps 
for Use on Road Vehicles Less Than 2032 mm in Overall 

Width, August 2000. (See §393.7 for information on the 

incorporation by reference and availability of these 

documents.) 

(d) (Reserved) 
(e) Lamps to be steady-burning. All exterior 

lamps (both required lamps and any additional lamps) 

shall be steady-burning with the exception of turn sig- 

nal lamps; hazard warning signal lamps; school bus 

warning lamps; amber warning lamps or flashing warn- 

ing lamps on tow trucks and commercial motor vehicles 

transporting oversized loads; and warning lamps on 

emergency and service vehicles authorized by State or 

local authorities. Lamps combined into the same shell or 

housing with a turn signal are not required to be steady 

burning while the turn signal is in use. Amber warning 

lamps must meet SAE J845-Optical Warning Devices 

for Authorized Emergency, Maintenance and Service 

Vehicles, May 1997. Amber flashing warning lamps 

must meet SAE J595-Directional Flashing Optical 

Warning Devices for Authorized Emergency, Mainte- 

nance and Service Vehicles, January 2005. Amber gas- 
eous discharge warning lamps must meet SAE J1318 

Gaseous Discharge Warning Lamp for Authorized 

Emergency, Maintenance, and Service Vehicles, May 

1998. (See §393.7(b) for information on the incorpora- 

tion by reference and availability of these documents.) 

(f) Stop lamp operation. The stop lamps on each 
vehicle shall be activated upon application of the service 
brakes. The stop lamps are not required to be activated 
when the emergency feature of the trailer brakes is used 
or when the stop lamp is optically combined with the 
turn signal and the turn signal is in use. 

[33 FR 19735, Dec. 25, 1968, as amended at 48 FR 57139, Dec. 
28, 1983; 53 FR 49397, Dec. 7, 1988; 70 FR 48047, Aug. 15, 
2005] 

DOT Interpretations—§393.25 

Question 1: Are lighting devices on mobile homes/house 
trailers required to be permanently mounted? 

Guidance: No. The movement of mobile homes/house trail- 
ers is considered to be a driveaway-towaway operation. 

Question 2: Are there any special lighting requirements 
for large containers? 

Guidance: No. 

Question 3: What are the lighting requirements when a 
container assumes the structural requirements of a trailer? 

Guidance: All relevant requirements of the regulations 
must be met by this container/trailer. 

§393.26 Requirements for reflex reflectors. 

(a) Mounting. Reflex reflectors shall be mounted at 
the locations required by §393.11. In the case of motor 
vehicles so constructed that requirement for a 381 mm 
(15-inch) minimum height above the road surface is not 
practical, the reflectors shall be mounted as close as 
practicable to the required mounting height range. All 
permanent reflex reflectors shall be securely mounted 
on a rigid part of the vehicle. Temporary reflectors on 
projecting loads must be securely mounted to the load 
and are not required to be permanently mounted to a 
part of the vehicle. Temporary reflex reflectors on ve- 
hicles transported in drive-away-towaway operations 
must be firmly attached. 
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(b) Specifications. All required reflex reflectors (ex- 
cept reflex reflectors on projecting loads, vehicles trans- 
ported in a driveaway-towaway operation, converter 
dollies and pole trailers) on vehicles manufactured on or 
after December 25, 1968, shall meet the applicable re- 
quirements of FMVSS No. 108 in effect on the date of 
manufacture of the vehicle. Reflex reflectors on project- 
ing loads, vehicles transported in a driveaway-tow-away 
operation, and all reflex reflectors on converter dollies 
and pole trailers must conform to SAE J594-Reflex 
Reflectors, December 2003. 

(c) Substitute material for side reflex reflectors. 
Reflective material conforming to ASTM D 4956-04, 
Standard Specification for Retroreflective Sheeting for 
Traffic Control, may be used in lieu of reflex reflectors if 
the material as used on the vehicle, meets the perfor- 
mance standards in either Table I of SAE J594 or Table 
IA of SAE J594-Reflex Reflectors, December 2003. (See 
§393.7(b) for information on the incorporation by refer- 
ence and availability of these documents.) 

(d) Use of additional retroreflective surfaces. 
Additional retroreflective surfaces may be used in con- 
junction with, but not in lieu of the reflex reflectors 
required in subpart B of part 393, and the substitute 
material for side reflex reflectors allowed by paragraph 
(c) of this section, provided: 

(1) Designs do not resemble traffic control signs, 
lights, or devices, except that straight edge striping 
resembling a barricade pattern may be used. 

(2) Designs do not tend to distort the length and/or 
width of the motor vehicle. 

(3) Such surfaces shall be at least 3 inches from any 
required lamp or reflector unless of the same color as 
such lamp or reflector. 

(4) No red color shall be used on the front of any motor 
vehicle, except for display of markings or placards re- 
quired by §177.823 of this title. 

(5) Retroreflective license plates required by State or 

local authorities may be used. 

[33 FR 19735, Dec. 25, 1968, as amended at 35 FR 3167, Feb. 
19, 1970; 53 FR 49397, Dec. 7, 1988; 70 FR 48047, Aug. 15, 
2005] 

§393.27 [Reserved] 

§393.28 Wiring systems. 

Electrical wiring shall be installed and maintained to 
conform to SAE J1292-Automobile, Truck, Truck- 

Tractor, Trailer, and Motor Coach Wiring, October 1981, 

except the jumper cable plug and receptacle need not 

conform to SAE J560. The reference to SAE J1292 shall 

not be construed to require circuit protection on trailers. 

(See §393.7(b) for information on the incorporation by 

reference and availability of this document.) 

[53 FR 49397, Dec. 7, 1988; 70 FR 48047, Aug. 15, 2005} 

DOT Interpretations—§393.28 

Question 1: Does a frame channel of a CMV constitute a 

protective “sheath or tube” as specified in §393.28? 

Guidance: No. To be acceptable, a sheath or tube must 

enclose the wires throughout their circumference. In the ab- 

§393.40 

sence of a sheath or tube, the group of wires must be protected 
by nonconductive tape, braid, or other covering capable of 
withstanding severe abrasion, 

§393.29 [Reserved] 

$393.30 Battery installation. 

Every storage battery on every vehicle, unless located 
in the engine compartment, shall be covered by a fixed 
part of the motor vehicle or protected by a removable 
cover or enclosure. Removable covers, or enclosures 
shall be substantial and shall be securely latched or 
fastened. The storage battery compartment and adja- 
cent metal parts which might corrode by reason of 
battery leakage shall be painted or coated with an 
acid-resisting paint or coating and shall have openings 
to provide ample battery ventilation and drainage. 
Whenever the cable to the starting motor passes 
through a metal compartment, the cable shall be pro- 
tected against grounding by an acid and waterproof 
insulating bushing. Wherever a battery and a fuel tank 
are both placed under the driver’s seat, they shall be 
partitioned from each other, and each compartment 
shall be provided with an independent cover, ventila- 
tion, and drainage. 

§$§393.31-393.33 [Reserved] 

DOT Interpretations—$393.31 

Question 1: Must all trailers be equipped with overload 
protective devices? 

Guidance: No. Trailers do not need overload protective 
devices when protection of trailer circuits is provided on the 
towing vehicle. A circuit breaker is required only when the 
head lamp circuit is protected in common with one or more 
other circuits. A circuit breaker, if required, must be an auto- 
matic reset type. 

Subpart C—Brakes 

§393.40 Required brake systems. 

(a) Each commercial motor vehicle must have brakes 
adequate to stop and hold the vehicle or combination of 
motor vehicles. Each commercial motor vehicle must 
meet the applicable service, parking, and emergency 
brake system requirements provided in this section. 

(b) Service brakes. (1) Hydraulic brake systems. 
Motor vehicles equipped with hydraulic brake systems 
and manufactured on or after September 2, 1983, must, 
at a minimum, have a service brake system that meets 
the requirements of FMVSS No. 105 in effect on the date 
of manufacture. Motor vehicles which were not subject 
to FMVSS No. 105 on the date of manufacture must 
have a service brake system that meets the applicable 
requirements of §$393.42, 393.48, 393.49, 393.51, and 

393.52 of this subpart. 
(2) Air brake systems. Buses, trucks and truck- 

tractors equipped with air brake systems and manufac- 
tured on or after March 1, 1975, and trailers 
manufactured on or after January 1, 1975, must, at a 
minimum, have a service brake system that meets the 
requirements of FMVSS No. 121 in effect on the date of 
manufacture. Motor vehicles which were not subject to 
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§393.41 

FMVSS No. 121 on the date of manufacture must have 

a service brake system that meets the applicable re- 

quirements of §§393.42, 393.48, 393.49, 393.51, and 

393.52 of this subpart. 
(3) Vacuum brake systems. Motor vehicles 

equipped with vacuum brake systems must have a ser- 
vice brake system that meets the applicable require- 
ments of §§393.42, 393.48, 393.49, 393.51, and 393.52 of 
this subpart. 

(4) Electric brake systems. Motor vehicles 
equipped with electric brake systems must have a ser- 
vice brake system that meets the applicable require- 
ments of §§393.42, 393.48, 393.49, 393.51, and 393.52 of 
this subpart. 

(5) Surge brake systems. Motor vehicles equipped 
with surge brake systems must have a service brake 
system that meets the applicable requirements of 
§§393.42, 393.48, 393.49, and 393.52 of this subpart. 

(c) Parking brakes. Each commercial motor vehicle 
must be equipped with a parking brake system that 
meets the applicable requirements of §393.41. 

(d) Emergency brakes—partial failure of service 
brakes. 

(1) Hydraulic brake systems. Motor vehicles manu- 
factured on or after September 2, 1983, and equipped 
with a split service brake system must, at a minimum, 
meet the partial failure requirements of FMVSS No. 105 
in effect on the date of manufacture. 

(2) Air brake systems. Buses, trucks and truck trac- 
tors manufactured on or after March 1, 1975, and trail- 
ers manufactured on or after January 1, 1975, must be 

equipped with an emergency brake system which, at a 
minimum, meets the requirements of FMVSS No. 121 in 
effect on the date of manufacture. 

(3) Vehicles not subject to FMVSS Nos. 105 and 
121 on the date of manufacture. Buses, trucks and 
truck tractors not subject to FMVSS Nos. 105 or 121 on 
the date of manufacture must meet the requirements of 
§393.40(e). Trailers not subject to FMVSS No. 121 at the 
time of manufacture must meet the requirements of 
§393.43. 

(e) Emergency brakes, vehicles manufactured 
on or after July 1, 1973. (1) A bus, truck, truck tractor, 
or a combination of motor vehicles manufactured on or 
after July 1, 1973, and not covered under paragraphs 
(d)(1) or (d)(2) of this section, must have an emergency 
brake system which consists of emergency features of 
the service brake system or an emergency system sepa- 
rate from the service brake system. The emergency 
brake system must meet the applicable requirements of 
§§393.43 and 393.52. 

(2) A control by which the driver applies the emer- 
gency brake system must be located so that the driver 
can operate it from the normal seating position while 
restrained by any seat belts with which the vehicle is 
equipped. The emergency brake control may be com- 
bined with either the service brake control or the park- 
ing brake control. However, all three controls may not 
be combined. 

(f) Interconnected systems. (1) If the brake sys- 
tems required by §393.40(a) are interconnected in any 
way, they must be designed, constructed, and main- 
tained so that in the event of a failure of any part of the 

operating mechanism of one or more of the systems 

(except the service brake actuation pedal or valve), the 

motor vehicle will have operative brakes and, for ve- 

hicles manufactured on or after July 1, 1973, be capable 

of meeting the requirements of §393.52(b). 

(2) A motor vehicle to which the requirements of 

FMVSS No. 105 (S5.1.2), dealing with partial failure of 

the service brake, applied at the time of manufacture 

meets the requirements of §393.40(f)(1) if the motor 

vehicle is maintained in conformity with FMVSS No. 

105 and the motor vehicle is capable of meeting the 

requirements of §393.52(b), except in the case of a struc- 

tural failure of the brake master cylinder body. 

(3) A bus is considered to meet the requirements of 

§393.40(f)(1) if it meets the requirements of §393.44 and 

§393.52(b). 

[36 FR 20297, Oct. 20, 1971, as amended at 37 FR 5251, Mar. 11, 
1972: 70 FR 48048, Aug. 15, 2005; 72 FR 9870, March 6, 2007] 

DOT Interpretations—$393.40 

Question 1: May a system such as “driveline brakes” be 
used as an emergency brake provided it complies with the 
requirements of §393.52? 

Guidance: Yes. CMVs which were not subject to the emer- 
gency brake requirements of FMVSS Nos. 105 or 121 may use 
“drive line brakes” provided those vehicles meet the require- 
ments of $393.52. 

§393.41 Parking brake system. 

(a) Hydraulic-braked vehicles manufactured on 
or after September 2, 1983. Each truck and bus (other 
than a school bus) with a GVWR of 4,536 kg (10,000 

pounds) or less which is subject to this part and school 
buses with a GVWR greater than 4,536 kg (10,000 

pounds) shall be equipped with a parking brake system 
as required by FMVSS No. 571.105 (S5.2) in effect at the 
time of manufacture. The parking brake shall be ca- 
pable of holding the vehicle or combination of vehicles 
stationary under any condition of loading in which it is 
found on a public road (free of ice and snow). Hydraulic- 
braked vehicles which were not subject to the parking 
brake requirements of FMVSS No. 571.105 (S5.2) must 
be equipped with a parking brake system that meets the 
requirements of paragraph (c) of this section. 

(b) Air-braked power units manufactured on or 
after March 1, 1975, and air-braked trailers manu- 
factured on or after January 1, 1975. Each air- 
braked bus, truck and truck tractor manufactured on 
and after March 1, 1975, and each air-braked trailer 
except an agricultural commodity trailer, converter 
dolly, heavy hauler trailer or pulpwood trailer, shall be 
equipped with a parking brake system as required by 
FMVSS No. 121 (S5.6) in effect at the time of 
manufacture. The parking brake shall be capable of 
holding the vehicle or combination of vehicles stationary 
under any condition of loading in which it is found on a 
public road (free of ice and snow). An agricultural com- 
modity trailer, heavy hauler or pulpwood trailer shall 
carry sufficient chocking blocks to prevent movement 
when parked. 

(c) Vehicles not subject to FMVSS Nos. 105 and 
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121 on the date of manufacture. (1) Each singly 
driven motor vehicle not subject to parking brake re- 
quirements of FMVSS Nos. 105 or 121 at the time of 
manufacturer, and every combination of motor vehicles 
must be equipped with a parking brake system ad- 
equate to hold the vehicle or combination on any grade 
on which it is operated, under any condition of loading 
in which it is found on a public road (free of ice and 
snow). 

(2) The parking brake system shall, at all times, be 
capable of being applied by either the driver’s muscular 
effort or by spring action. If other energy is used to apply 
the parking brake, there must be an accumulation of 
that energy isolated from any common source and used 
exclusively for the operation of the parking brake. 

Exception: This paragraph shall not be applicable to 
air-applied, mechanically-held parking brake systems 
which meet the parking brake requirements of FMVSS 
No. 121 (S5.6). 

(3) The parking brake system shall be held in the 
applied position by energy other than fluid pressure, air 
pressure, or electric energy. The parking brake system 
shall not be capable of being released unless adequate 
energy is available to immediately reapply the parking 
brake with the required effectiveness. 

[34 FR 15418, Oct. 3, 1969, as amended at 53 FR 49398, Dec. 7, 
1988; 70 FR 48048, Aug. 15, 2005] 

DOT Interpretations—§393.41 

Question 1: May the “park” position of a CMV’s transmis- 
sion be used as a parking brake to comply with the §393.41? 

Guidance: No. The “park” position of the transmission is 
only a locking device used to lock the transmission. 

Question 2: Does §393.41 prohibit air brake systems from 
being equipped with a means to release the spring brakes for 
purposes of towing disabled vehicles in emergency situations? 

Guidance: No, provided the brakes are designed and main- 
tained so they cannot be released unless adequate energy is 
available to make immediate reapplication of the brakes when 
the brake system is operable. 

Question 3: Are parking brakes required on every CMV 
manufactured before March 7, 1990? 

Guidance: No. 

§393.42 Brakes required on all wheels. 

(a) Every commercial motor vehicle shall be equipped 
with brakes acting on all wheels. This requirement also 
applies to certain motor vehicles being towed in a 

driveaway-towaway operation, as follows: 

(1) Any motor vehicle towed by means of a tow-bar 

when another motor vehicle is full-mounted on the 

towed vehicle; and 

(2) Any saddlemount configuration with a fullmount. 

(b) Exception. 

(1) Trucks or truck tractors having three or more axles 

and manufactured before July 25, 1980, are not re- 

quired to have brakes on the front wheels. However, 

these vehicles must meet the requirements of $393.52. 

(2) Motor vehicles being towed in a driveaway- 

towaway operation (including the last truck of triple 

saddle-mount combinations (see §393.71(a)(3)) are not 

required to have operative brakes provided the combi- 

nation of vehicles meets the requirements of §393.52. 

§393.42 

(3) Any semitrailer or pole trailer (laden or unladen) 
with a gross weight of 1,361 kg (3,000 pounds) or less 
which is subject to this part is not required to be 
equipped with brakes if the axle weight of the towed 
vehicle does not exceed 40 percent of the sum of the axle 
weights of the towing vehicle. 

(4) Any full trailer or four-wheel pole trailer (laden or 
unladen) with a gross weight of 1,361 kg (3,000 pounds) 
or less which is subject to this part is not required to be 
equipped with brakes if the sum of the axle weights of 
the towed vehicle does not exceed 40 percent of the sum 
of the axle weights of the towing vehicle. 

(5) Brakes are not required on the steering axle of a 
three-axle dolly which is steered by a co-driver. 

(6) Loaded housemoving dollies, specialized trailers 
and dollies used to transport industrial furnaces, reac- 
tors, and similar motor vehicles are not required to be 
equipped with brakes, provided the speed at which the 
combination of vehicles will be operated does not exceed 
32 km/hour (20 mph) and brakes on the combination of 
vehicles are capable of stopping the combination within 
12.2 meters (40 feet) from the speed at which the vehicle 
is being operated or 32 km/hour (20 mph), whichever is 
less. 

(Semitraller or 2-wheel pole trailer of 1,360 kilograms (3,000 pounds) 
gross welght or less must be equipped with brakes if W-3 Is greater 
than 40 percent of the sum of W-1 and W-2.) 

Wa wa W4 

(Full traller or 4-wheel pole trailer of 1,360 kilograms (3,000 pounds) gross 
weight or less must be equipped with brakes If the sum of W-3 and W-4 is 
greater than 40 percent of the sum of W-1 and W-2,) 

Figure 22-\llustrations of Brake Requirements for Light-Duty 
Trailers in §393.42 

[52 FR 2803, Jan. 27, 1987, as amended at 53 FR 49398, Dec. 7, 
1988; 54 FR 48617, Nov. 24, 1989; 59 FR 25574, May 17, 1994; 
70 FR 48049, Aug. 15, 2005; 76 FR 56321 Sept. 13, 2011] 

DOT Interpretations—§393.42 

Question 1: Do retractable or lift axles have to be equipped 
with brakes? 

Guidance: Yes, when the wheels are in contact with the 
roadway. 

Question 2: Are unladen converter dollies covered by the 
exemption in §393.42(b)(3)? 

Guidance: Yes. However, if the converter dolly is laden, the 

brakes must be operable. 

Question 3: §393.42(b)(3) of the FMCSRs states that any 
full trailer, any semitrailer, or any pole trailer having a 
GVWR of 3,000 pounds or less must be equipped with brakes 
if the weight of the towed vehicle resting on the towing vehicle 
exceeds 40 percent of the GVWR of the towing vehicle. Is the 
manufacturer of the trailer responsible for ensuring that the 
trailer is equipped with brakes when required? 
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$393.43 

Guidance: No. The motor carrier pulling the trailer is re- 

sponsible for ensuring that the trailer is in compliance with 

all applicable FMCSRs. 

§393.43 Breakaway and emergency braking. 

(a) Towing vehicle protection system. Every mo- 

tor vehicle, if used to tow a trailer equipped with brakes, 

shall be equipped with a means for providing that in the 

case of a breakaway of the trailer, the service brakes on 

the towing vehicle will be capable of stopping the towing 

vehicle. For air braked towing units, the tractor protec- 

tion valve or similar device shall operate automatically 

when the air pressure on the towing vehicle is between 

138 kPa and 310 kPa (20 psi and 45 psi). 
(b) Emergency brake requirements, air brakes. 

Every truck or truck tractor equipped with air brakes, 

when used for towing other vehicles equipped with air 

brakes, shall be equipped with two means of activating 

the emergency features of the trailer brakes. One of 

these means shall operate automatically in the event of 

reduction of the towing vehicle air supply to a fixed 
pressure which shall not be lower than 20 pounds per 
square inch nor higher than 45 pounds per square inch. 
The other means shall be a manually controlled device 
readily operable by a person seated in the driving seat. 
Its emergency position or method of operation shall be 
clearly indicated. In no instance may the manual means 
be so arranged as to permit its use to prevent operation 
of the automatic means. The automatic and manual 
means required by this section may be, but are not 
required to be, separate. 

(c) Emergency brake requirements, vacuum 
brakes. Every truck tractor and truck when used for 
towing other vehicles equipped with vacuum brakes, 
shall have, in addition to the single control required by 
§393.49 to operate all brakes of the combination, a 
second manual control device which can be used to 
operate the brakes on the towed vehicles in 
emergencies. Such second control shall be independent 
of brake air, hydraulic, and other pressure, and inde- 
pendent of other controls, unless the braking system be 
so arranged that failure of the pressure on which the 
second control depends will cause the towed vehicle 
brakes to be applied automatically. The second control is 
not required by this rule to provide modulated or gradu- 
ated braking. 

(d) Breakaway braking requirements for 
trailers. Every trailer required to be equipped with 
brakes shall have brakes which apply automatically and 
immediately upon breakaway from the towing vehicle. 
With the exception of trailers having three or more 
axles, all brakes with which the trailer is required to be 
equipped must be applied upon breakaway from the 
towing vehicle. The brakes must remain in the applied 
position for at least 15 minutes. 

(e) Emergency valves. Air brake systems installed 

on towed vehicles shall be so designed, by the use of 
“no-bleed-back” relay emergency valves or equivalent 
devices, that the supply reservoir used to provide air for 
brakes shall be safeguarded against backflow of air to 
the towing vehicle upon reduction of the towing vehicle 
air pressure. 

(f) Exception. The requirements of paragraphs (b), 

(c) and (d) of this section shall not be applicable to 

commercial motor vehicles being transported in 

driveaway-towaway operations. 

[70 FR 48050, Aug. 15, 2005] 

DOT Interpretations—$393.43 

Question 1: Are tractor protection valves required by §393. 

43(b), or may similar devices be used? 

Guidance: No. Similar devices may be used provided the 

devices meet the performance requirements of §393.43(b). 

Question 2: Are all brakes on a trailer required to be 

applied automatically upon breakaway? 

Guidance: Yes. 

§393.44 Front brake lines, protection. 

On every bus, if equipped with air brakes, the braking 

system shall be so constructed that in the event any 

brake line to any of the front wheels is broken, the 

driver can apply the brakes on the rear wheels despite 

such breakage. The means used to apply the brakes may 

be located forward of the driver’s seat as long as it can 

be operated manually by the driver when the driver is 

properly restrained by any seat belt assembly provided 

for use. Every bus shall meet this requirement or com- 
ply with the regulations in effect at the time of its 

manufacture. 

[53 FR 49400, Dec. 7, 1988] 

DOT Interpretations—§393.44 

Question 1: Does the term “rear wheels” include the tag 
axle on a bus/motorcoach? 

Guidance: Yes. The braking system on a bus/motorcoach 
must be constructed so that if any brake line to either front 

wheel is broken, the driver can apply the brakes to all of the 
wheels on each rear axle. 

§393.45 Brake tubing and hoses; hose assemblies 
and end fittings. 

(a) General construction requirements for tub- 
ing and hoses, assemblies, and end fittings. All 
brake tubing and hoses, brake hose assemblies, and 

brake hose end fittings must meet the applicable re- 
quirements of FMVSS No. 106 (49 CFR 571.106). 

(b) Brake tubing and hose installation. Brake 
tubing and hose must— 

(1) Be long and flexible enough to accommodate with- 
out damage all normal motions of the parts to which it 
is attached; 

(2) Be secured against chaffing, kinking, or other 
mechanical damage; and 

(3) Be installed in a manner that prevents it from 
contacting the vehicle’s exhaust system or any other 
source of high temperatures. 

(c) Nonmetallic brake tubing. Coiled nonmetallic 
brake tubing may be used for connections between 
towed and towing motor vehicles or between the frame 
of a towed vehicle and the unsprung subframe of an 
adjustable axle of the motor vehicle if— 

(1) The coiled tubing has a straight segment (pigtail) 
at each end that is at least 51 mm (2 inches) in length 
and is encased in a spring guard or similar device which 
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prevents the tubing from kinking at the fitting at which 
it is attached to the vehicle; and 

(2) The spring guard or similar device has at least 51 
mm (2 inches) of closed coils or similar surface at its 
interface with the fitting and extends at least 38 mm (1 
¥2 inches) into the coiled segment of the tubing from its 
straight segment. 

(d) Brake tubing and hose connections. All con- 
nections for air, vacuum, or hydraulic braking systems 
shall be installed so as to ensure an attachment free of 
leaks, constrictions or other conditions which would 
adversely affect the performance of the brake system. 
[38 FR 4333, Feb. 13, 1973, as amended at 44 FR 25457, May 1, 
1979; 45 FR 46424, July 10, 1980; 47 FR 47837, Oct. 28, 1982: 
53 FR 49400, Dec. 7, 1988; 70 FR 48050, Aug. 15, 2005] 

§393.46 [Reserved] 

§393.47 Brake actuators, slack adjusters, linings/ 
pads, and drums/rotors. 

(a) General requirements. Brake components must 
be constructed, installed and maintained to prevent 

excessive fading and grabbing. The means of attach- 
ment and physical characteristics must provide for safe 
and reliable stopping of the commercial motor vehicle. 

(b) Brake chambers. The service brake chambers 
and spring brake chambers on each end of an axle must 
be the same size. 

(c) Slack adjusters. The effective length of the slack 
adjuster on each end of an axle must be the same. 

(d) Linings and pads. The thickness of the brake 
linings or pads shall meet the applicable requirements 
of this paragraph— 

(1) Steering axle brakes. The brake lining/pad 
thickness on the steering axle of a truck, truck-tractor 
or bus shall not be less than 4.8 mm (%e inch) at the 
shoe center for a shoe with a continuous strip of lining; 
less than 6.4 mm (4 inch) at the shoe center for a shoe 
with two pads; or worn to the wear indicator if the lining 
is so marked, for air drum brakes. The steering axle 
brake lining/pad thickness shall not be less than 3.2 mm 
(4% inch) for air disc brakes, or 1.6 mm (%¢ inch) or less 

for hydraulic disc, drum and electric brakes. 
(2) Non-steering axle brakes. An air braked com- 

mercial motor vehicle shall not be operated with brake 
lining/pad thickness less than 6.4 mm (% inch) or to the 
wear indicator if the lining is so marked (measured at 

the shoe center for drum brakes); or less than 3.2 mm (% 

inch) for disc brakes. Hydraulic or electric braked com- 

mercial motor vehicles shall not be operated with a 

lining/pad thickness less than 1.6 mm (M6 inch) (mea- 

sured at the shoe center) for disc or drum brakes. 

(e) Clamp, Bendix DD-3, bolt-type, and 

rotochamber brake actuator readjustment limits. 

(1) The pushrod stroke must not be greater than the 

values specified in the following tables: 

§393.47 

Clamp-type brake chambers 

Brake readjust- 
ment limit: stan- 

dard stroke 
chamber 

Brake readjust- 
ment limit: long 
stroke chamber Type | Outside diameter 

Grain 4 V2 in. (114 mm) ../1 4 in. (31.8 mm). 
1 Ye in. (34.9 mm). 

1 ¥4 in. (44.5 mm). 

2 in. (50.8 mm). 

.{2 in. (60.8 mm). 
2 Ya in. (63.5 mm).' 

.{2 in. (50.8 mm). 
2 % in. (63.5 mm).2 

.....{8 Ye in, (206 mm) .|2 in. (60.8 mm)..... 2 ‘2 in. (63.5 mm). 

' For type 20 chambers with a 3-inch (76 mm) rated stroke. 

° For type 24 chambers with a 3-inch (76 mm) rated stroke. 

Bendix DD-3 brake chambers 

1 % in. (44.5 mm) 

1 % in. (31.8 mm). 

BE AS atecatie 2 in. (50.8 mm). 

hos ok 2 in. (50.8 mm). 

2 Y% in. (57.2 mm). 

2 % in. (69.9 mm). 

(2) For actuator types not listed in these tables, the 
pushrod stroke must not be greater than 80 percent of 
the rated stroke marked on the actuator by the actuator 
manufacturer, or greater than the readjustment limit 
marked on the actuator by the actuator manufacturer. 

(f) Wedge Brake Adjustment. The movement of the 
scribe mark on the lining shall not exceed 1.6 mm (“6 

inch). 
(g) Drums and rotors. The thickness of the drums or 

rotors shall not be less than the limits established by the 
brake drum or rotor manufacturer. 
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§393.48 

[70 FR 48051, Aug. 15, 2005; 77 FR 46638, Aug. 6, 2012] 

§393.48 Brakes to be operative. 

(a) General rule. Except as provided in paragraphs 

(b), (c), and (d) of this section, all brakes with which a 

motor vehicle is equipped must at all times be capable of 

operating. 

(b) Devices to reduce or remove front-wheel 

braking effort. A commercial motor vehicle may be 

equipped with a device to reduce the front wheel brak- 

ing effort (or in the case of a three-axle truck or truck 

tractor manufactured before March 1, 1975, a device to 

remove the front-wheel braking effort) if that device 
meets the applicable requirements of paragraphs (b)(1) 

and (2) of this section. 
(1) Manually operated devices. Manually operated 

devices to reduce or remove front-wheel braking effort 
may only be used on buses, trucks, and truck tractors 
manufactured before March 1, 1975. Such devices must 

not be used unless the vehicle is being operated under 
adverse conditions such as wet, snowy, or icy roads. 

(2) Automatic devices. Automatic devices must not 
reduce the front-wheel braking force by more than 50 
percent of the braking force available when the auto- 
matic device is disconnected (regardless of whether or 
not an antilock system failure has occurred on any axle). 
The device must not be operable by the driver except 
upon application of the control that activates the brak- 
ing system. The device must not be operable when the 
brake control application pressure exceeds 85 psig (for 
vehicles equipped with air brakes) or 85 percent of the 
maximum system pressure (for vehicles which are not 
equipped with air brakes). 

(c) Exception. Paragraph (a) of this section does not 
apply to— 

(1) A towed vehicle with disabling damage as defined 
in §390.5; 

(2) A vehicle which is towed in a driveaway-towaway 
operation and is included in the exemption to the re- 
quirement for brakes on all wheels, §393.42(b); 

(3) Unladen converter dollies with a gross weight of 
1,361 kg (3,000 lbs) or less, and manufactured prior to 

March 1, 1998; 

(4) The steering axle of a three-axle dolly which is 
steered by a co-driver; 

(5) Loaded house moving dollies, specialized trailers 
and dollies used to transport industrial furnaces, reac- 
tors, and similar motor vehicles provided the speed at 
which the combination of vehicles will be operated does 
not exceed 32 km/hour (20 mph) and brakes on the 
combination of vehicles are capable of stopping the 
combination within 12.2 meters (40 feet) from the speed 
at which the vehicle is being operated or 32 km/hour (20 
mph), whichever is less. 

(6) Raised lift axles. Brakes on lift axles need not be 
capable of being operated while the lift axle is raised. 
However, brakes on lift axles must be capable of being 
applied whenever the lift axle is lowered and the tires 
contact the roadway. 

(d) Surge brakes. (1) Surge brakes are allowed on: 

(i) Any trailer with a gross vehicle weight rating 

(GVWR) of 12,000 pounds or less, when its GVWR does 

not exceed 1.75 times the GVWR of the towing vehicle; 

and 
(ii) Any trailer with a GVWR greater than 12,000 

pounds, but less than 20,001 pounds, when its GVWR 

does not exceed 1.25 times the GVWR of the towing 

vehicle. 

(2) The gross vehicle weight (GVW) of a trailer 

equipped with surge brakes may be used instead of its 

GVWR to calculate compliance with the weight ratios 

specified in paragraph (d)(1) of this section when the 

trailer manufacturer’s GVWR label is missing. 

(3) The GVW of a trailer equipped with surge brakes 

must be used to calculate compliance with the weight 

ratios specified in paragraph (d)(1) of this section when 

the trailer’s GVW exceeds its GVWR. 

(4) The surge brakes must meet the requirements of 

§393.40. 

[39 FR 26907, July 24, 1974, as amended at 41 FR 29130, July 
15, 1976; 41 FR 53031, Dec. 3, 1976; 70 FR 48051, Aug. 15, 
2005; 72 FR 9870, March 6, 2007] 

DOT Interpretations—$393.48 

Question 1: If a CMV manufactured on or after July 25, 
1980 (see §393.42) has brake components on the front axle, 

and the brakes are not operable, does the vehicle comply with 
§393.48? 

Guidance: No. 

Question 2: If a truck or truck tractor manufactured prior 
to July 25, 1980, and having 3 or more axles, has inoperable 
brakes on the front axle or some of the brake components are 
missing, would the vehicle be in violation of §393.48? 

Guidance: Yes. §393.48(a) requires that all brakes with 

which the vehicle is equipped must be operable at all times. 
Although §393.42(b)(1) provides an exception to the require- 
ment for brakes on all wheels for trucks and truck tractors 
with 3 or more axles and manufactured prior to July 25, 1980, 
the exception does not affect the applicability of §393.48 for 
those cases in which the vehicle is equipped with inoperable 
front wheel brakes or only has certain portions of the front 
wheel brake system (e.g., shoes, linings, chambers, hoses) in 
place. 

Question 3: Are the brakes on a vehicle towed in a 
driveaway-towaway operation or towed disabled vehicle re- 
quired to be operable at all times? 

Guidance: §393.48(c) provides an exception to the require- 
ment that brakes be operable at all times. This exception 
covers disabled vehicles being towed and vehicles towed in a 
driveaway-towaway operation. 

The driveaway-towaway exception in §393.48(c) is contin- 
gent upon the conditions outlined in §393.42(b)(2). Towed 
vehicles must have brakes as may be necessary to ensure 
compliance with the performance requirements of §393.52. A 
motor vehicle towed by means of a tow-bar when any other 
vehicle is full-mounted on the towed vehicle, or any combina- 
tion of motor vehicles utilizing 3 or more saddle-mounts, 
would not be covered under the exception found at §393.48(c). 

With regard to the disabled-vehicle provision of §393. 
48(c)(1), the combination vehicle would have to meet the 
applicable performance requirements of §393.52. 

§393.49 Control valves for brakes. 

(a) General rule. Except as provided in paragraphs 
(b) and (c) of this section, every motor vehicle manufac- 
tured after June 30, 1953, which is equipped with power 
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brakes, must have the braking system so arranged that 
one application valve must when activated cause all of 
the service brakes on the motor vehicle or combination 
motor vehicle to operate. This requirement must not be 
construed to prohibit motor vehicles from being 
equipped with an additional valve to be used to operate 
the brakes on a trailer or trailers or as required for 
buses in §393.44. 

(b) Driveaway-towaway exception. This section is 
not applicable to driveaway-towaway operations unless 
the brakes on such operations are designed to be oper- 
ated by a single valve. 

(c) Surge brake exception. This requirement is not 
applicable to trailers equipped with surge brakes that 
satisfy the conditions specified in §393.48(d). 

[72 FR 9871, March 9, 2007; 78 FR 58484, Sept. 24, 2013] 

$393.50 Reservoirs required. 

(a) Reservoir capacity for air-braked power 
units manufactured on or after March 1, 1975, and 

air-braked trailers manufactured on or after 
January 1, 1975. Buses, trucks, and truck-tractors 

manufactured on or after March 1, 1975, and air-braked 

trailers manufactured on or after January 1, 1975, must 

meet the reservoir requirements of FMVSS No. 121, 
S$5.1.2, in effect on the date of manufacture. 

(b) Reservoir capacity for air-braked vehicles 
not subject to FMVSS No. 121 on the date of manu- 
facture and all vacuum braked vehicles. Each mo- 
tor vehicle using air or vacuum braking must have 
either reserve capacity, or a reservoir, that would enable 
the driver to make a full service brake application with 
the engine stopped without depleting the air pressure or 
vacuum below 70 percent of that indicated by the air or 
vacuum gauge immediately before the brake application 
is made. For the purposes of this paragraph, a full 
service brake application means depressing the brake 
pedal or treadle valve to the limit of its travel. 

(c) Safeguarding of air and vacuum. Each service 
reservoir system on a motor vehicle shall be protected 
against a loss of air pressure or vacuum due to a failure 
or leakage in the system between the service reservoir 

and the source of air pressure or vacuum, by check 

valves or equivalent devices whose proper functioning 

can be checked without disconnecting any air or vacuum 

line, or fitting. 

(d) Drain valves for air braked vehicles. Each 

reservoir must have a condensate drain valve that can 

be manually operated. Automatic condensate drain 

valves may be used provided (1) they may be operated 

manually, or (2) a manual means of draining the reser- 

voirs is retained. 

[33 FR 19735, Dec. 25, 1968, as amended at 53 FR 49400, Dec. 

7, 1988; 70 FR 48052, Aug. 15, 2005] 

§393.51 Warning signals, air pressure and 

vacuum gauges. 

(a) General rule. Every bus, truck and truck tractor, 

except as provided in paragraph (f), must be equipped 

with a signal that provides a warning to the driver when 

a failure occurs in the vehicle’s service brake system. 

§393.51 

The warning signal must meet the applicable require- 
ments of paragraphs (b), (c), (d) or (e) of this section. 

(b) Hydraulic brakes. Vehicles manufactured on or 
after September 1, 1975, must meet the brake system 
indicator lamp requirements of FMVSS No. 571.105 
(S5.3) applicable to the vehicle on the date of 
manufacture. Vehicles manufactured on or after July 1, 
1973 but before September 1, 1975, or to which FMVSS 
No. 571.105 was not applicable on the date of manufac- 
ture, must have a warning signal which operates before 
or upon application of the brakes in the event of a 
hydraulic-type complete failure of a partial system. The 
signal must be either visible within the driver’s forward 
field of view or audible. The signal must be continuous. 
(Note: FMVSS No. 105 was applicable to trucks and 
buses from September 1, 1975 to October 12, 1976, and 
from September 1, 1983, to the present. FMVSS No. 105 
was not applicable to trucks and buses manufactured 
between October 12, 1976, and September 1, 1983. Mo- 

tor carriers have the option of equipping those vehicles 
to meet either the indicator lamp requirements of 
FMVSS No. 105, or the indicator lamp requirements 
specified in this paragraph for vehicles which were not 
subject to FMVSS No. 105 on the date of manufacture.) 

(c) Air brakes. A commercial motor vehicle (regard- 
less of the date of manufacture) equipped with service 
brakes activated by compressed air (air brakes) or a 
commercial motor vehicle towing a vehicle with service 
brakes activated by compressed air (air brakes) must be 
equipped with a pressure gauge and a warning signal. 
Trucks, truck tractors, and buses manufactured on or 

after March 1, 1975, must, at a minimum, have a pres- 

sure gauge and a warning signal which meets the re- 
quirements of FMVSS No. 121 (S5.1.4 for the pressure 
gauge and S5.1.5 for the warning signal) applicable to 
the vehicle on the date of manufacture of the vehicle. 
Power units to which FMVSS No. 571.121 was not 
applicable on the date of manufacture of the vehicle 
must be equipped with— 

(1) A pressure gauge, visible to a person seated in the 
normal driving position, which indicates the air pres- 
sure (in kilopascals (kPa) or pounds per square inch 
(psi)) available for braking; and 

(2) A warning signal that is audible or visible to a 
person in the normal driving position and provides a 
continuous warning to the driver whenever the air pres- 
sure in the service reservoir system is at 379 kPa (55 
psi) and below, or one-half of the compressor governor 
cutout pressure, whichever is less. 

(d) Vacuum brakes. A commercial motor vehicle (re- 
gardless of the date it was manufactured) having ser- 
vice brakes activated by vacuum or a vehicle towing a 
vehicle having service brakes activated by vacuum must 

be equipped with— 
(1) A vacuum gauge, visible to a person seated in the 

normal driving position, which indicates the vacuum (in 
millimeters or inches of mercury) available for braking; 

and 
(2) A warning signal that is audible or visible to a 

person in the normal driving position and provides a 

continuous warning to the driver whenever the vacuum 

in the vehicle’s supply reservoir is less than 203 mm (8 

inches) of mercury. 
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(e) Hydraulic brakes applied or assisted by air 

or vacuum. Each vehicle equipped with hydraulically 

activated service brakes which are applied or assisted 

by compressed air or vacuum, and to which FMVSS No. 

105 was not applicable on the date of manufacture, must 

be equipped with a warning signal that conforms to 

paragraph (b) of this section for the hydraulic portion of 
the system; paragraph (c) of this section for the air 
assist/air applied portion; or paragraph (d) of this sec- 
tion for the vacuum assist/vacuum applied portion. This 
paragraph shall not be construed as requiring air pres- 
sure gauges or vacuum gauges, only warning signals. 

(f) Exceptions. The rules in paragraphs (c), (d) and 
(e) of this section do not apply to property carrying 
commercial motor vehicles which have less than three 
axles and (1) were manufactured before July 1, 1973, 
and (2) have a manufacturer’s gross vehicle weight 
rating less than 4,536 kg (10,001 pounds). 

DOT Interpretations—§393.51 

Question 1: Is the low pressure warning device required to 
activate before the tractor protection valve? 

Guidance: No. §393.51 does not explicitly require the warn- 
ing device to operate before the protection valve. It is implied 
that if the operating pressure of the warning device is at least 
Y% of the governor cut-out pressure, and that pressure is not 
less than the pressure at which the protection valve (or simi- 
lar device) activates, the requirements of §393.51 are 
satisfied. 

Question 2: Is the vacuum portion of vacuum-assisted 
hydraulic brake systems required to have a warning device? 

Guidance: No. Only the hydraulic portion of vacuum- 
assisted hydraulic brake systems is required to have a warn- 
ing device. FMVSS No. 105 does not require a warning device 
for the vacuum portion of the vacuum-assisted hydraulic 
brake systems. It is the intention of the FHWA that §393.51 be 
consistent with FMVSS No, 105. 

Question 3: Are vacuum gauges required on the vacuum 
portion of vacuum-assisted hydraulic brakes? 

Guidance: No. §393.51(d)(2) requires only that CMVs with 
vacuum brakes (not hydraulic brakes applied or assisted by 
vacuum) be equipped with a vacuum gauge. 

Question 4: Is a warning device required in a CMV witha 
single hydraulic brake system which uses the driveline park- 
ing brake as the emergency brake system? 

Guidance: No. Warning devices are not required on such 
CMVs because the driver will be given ample warning of 
system failure by the movement and feel of the brake pedal. 

Question 5: What difference, if any, is there between a 
warning device and a warning signal? 

Guidance: For purposes of §393.51, the terms may be used 
interchangeably. 

§393.52 Brake performance. 

(a) Upon application of its service brakes, a motor 
vehicle or combination of motor vehicles must under any 
condition of loading in which it is found on a public 
highway, be capable of— 

(1) Developing a braking force at least equal to the 
percentage of its gross weight specified in the table in 
paragraph (d) of this section; 

(2) Decelerating to a stop from 20 miles per hour at 
not less than the rate specified in the table in paragraph 
(d) of this section; and 

(3) Stopping from 20 miles per hour in a distance, 

measured from the point at which movement of the 

service brake pedal or control begins, that is not greater 

than the distance specified in the table in paragraph (d) 

of this section; or, for motor vehicles or motor vehicle 

combinations that have a GVWR or GVW greater than 

4,536 kg (10,000 pounds), 

(4) Developing only the braking force specified in 

paragraph (a)(1) of this section and the stopping dis- 

tance specified in paragraph (a)(3) of this section, if 

braking force is measured by a performance-based 

brake tester which meets the requirements of functional 

specifications for performance-based brake testers for 

commercial motor vehicles, where braking force is the 

sum of the braking force at each wheel of the vehicle or 
vehicle combination as a percentage of gross vehicle or 

combination weight. 
(b) Upon application of its emergency brake system 

and with no other brake system applied, a motor vehicle 
or combination of motor vehicles must, under any con- 
dition of loading in which it is found on a public high- 
way, be capable of stopping from 20 miles per hour in a 
distance, measured from the point at which movement 

of the emergency brake control begins, that is not 
greater than the distance specified in the table in para- 
graph (d) of this section. 

(c) Conformity to the stopping-distance requirements 
of paragraphs (a) and (b) of this section shall be deter- 
mined under the following conditions: 

(1) Any test must be made with the vehicle on a hard 
surface that is substantially level, dry, smooth, and free 
of loose material. 

(2) The vehicle must be in the center of a 12-foot-wide 
lane when the test begins and must not deviate from 
that lane during the test. 
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(d) Vehicle brake performance table: 

systems 

Braking force 
as a percentage 
of gross vehicle 
or combination 

weight 

Deceleration in 
feet per second 

per second 

Application and 
braking dis- 
tance in feet 
from initial 
speed of 20 

m.p.h. 

Application and 
braking distance in 

feet from initial 
speed of 20 m.p.h. 

Type of motor vehicle 

A. Passenger-carrying vehicles. 

(1) Vehicles with a seating capacity of 10 persons or less, includ- 
ing driver, and built on a passenger car chassis 54 
(2) Vehicles with a seating capacity of more than 10 persons, 
including driver, and built on a passenger car chassis; vehicles 
built on a truck or bus chassis and having a manufacturer's 
GVWE of 10,000) pounds anless: sveuisc.dicbeoecceseieceweennde es 

(3) All other passenger-carrying vehicles .................c0eeee eee 

B. Property-carrying vehicles. 

(1) Single unit vehicles having a manufacturer's GVWR of 10,000 
HOUDOSTORNCSS tat. Meee nets cel eae eit ae ae nani gn cnmatonwen 

66 

85 

66 

(2) Single unit vehicles having a manufacturer’s GVWR of more 
than 10,000 pounds, except truck tractors. Combinations of a 
2-axle towing vehicle and trailer having a GVWR of 3,000 
pounds or less. All combinations of 2 or less vehicles in drive- 
eWay ‘ObiOW- AWAY OPELalion sek : Ji duces is Sor gases garaycarispieno wes 

(3) All other property-carrying vehicles and combinations of 
property-carying Vehicles-4 237s. 2c. tualse en tare oe celteciogiiere vaio 

85 

Notes: (a) There is a definite mathematical relationship between the figures in columns 2 and 3. If the decelerations set forth in column 
3 are divided by 32.2 feet per-second per-second, the figures in column 2 will be obtained. (For example, 21 divided by 32.2 equals 65.2 
percent.) Column 2 is included in the tabulation because certain brake testing devices utilize this factor. 

(b) The decelerations specified in column 3 are an indication of the effectiveness of the basic brakes, and as measured in practical brake 
testing are the maximum decelerations attained at some time during the stop. These decelerations as measured in brake tests cannot 
be used to compute the values in column 4 because the deceleration is not sustained at the same rate over the entire period of the stop. 
The deceleration increases from zero to a maximum during a period of brake system application and brake-force buildup. Also, other 
factors may cause the deceleration to decrease after reaching a maximum. The added distance that results because maximum 
deceleration is not sustained is included in the figures in column 4 but is not indicated by the usual brake-testing devices for checking 
deceleration. 

(c) The distances in column 4 and the decelerations in column 3 are not directly related. “Brake-system application and braking distance 
in feet” (column 4) is a definite measure of the overall effectiveness of the braking system, being the distance traveled between the point 
at which the driver starts to move the braking controls and the point at which the vehicle comes to rest. It includes distance traveled while 
the brakes are being applied and distance traveled while the brakes are retarding the vehicle. 

(d) The distance traveled during the period of brake-system application and brake-force buildup varies with vehicle type, being negligible 

for many passenger cars and greatest for combinations of commercial vehicles. This fact accounts for the variation from 20 to 40 feet 

in the values in column 4 for the various classes of vehicles. 

(e) The terms “GVWR” and “GVW’ refer to the manufacturer’s gross vehicle rating and the actual gross vehicle weight, respectively. 

hicle Safety Standard No. 105 (49 CFR 571.105, $5.1) [36 FR 20298, Oct. 20, 1971, as amended at 37 FR 5251, Mar. 11, 

applicable to the vehicle at the time it was 1972: 37 FR 11336, June 7, 1972; 67 FR 51777-51778, Aug. 9, 

2002] 

DOT Interpretations—$393.52 

Question 1: May the information in the stopping distance 

table be used to determine the stopping distances at speeds 

greater than 20 mph? 

Guidance: No, the table is not intended to be used to predict 

or determine stopping distances at speeds greater than 20 

mph. 

$393.53 Automatic brake adjusters and brake 

adjustment indicators. 

(a) Automatic brake adjusters (hydraulic brake 

systems). Each commercial motor vehicle manufac- 

tured on or after October 20, 1993, and equipped with a 

hydraulic brake system, shall meet the automatic brake 

adjustment system requirements of Federal Motor Ve- 

manufactured. 
(b) Automatic brake adjusters (air brake 

systems). Each commercial motor vehicle manufac- 
tured on or after October 20, 1994, and equipped with 
an air brake system must meet the automatic brake 
adjustment system requirements of Federal Motor Ve- 
hicle Safety Standard No. 121 (49 CFR 571.121, S5.1.8 
or $5.2.2) applicable to the vehicle at the time it was 
manufactured. 

(c) Brake adjustment indicator (air brake 
systems). On each commercial motor vehicle manufac- 
tured on or after October 20, 1994, and equipped with 

an air brake system which contains an external auto- 

matic adjustment mechanism and an exposed pushrod, 

the condition of service brake under-adjustment must 

be displayed by a brake adjustment indicator conform- 

ing to the requirements of Federal Motor Vehicle Safety 
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Standard No. 121 (49 CFR 571.121, S5.1.8 or S5.2.2) 

applicable to the vehicle at the time it was 

manufactured. 

[60 FR 46245, Sept. 6, 1995; 77 FR 46639, Aug. 6, 2012] 

§393.55 Antilock brake systems. 

(a) Hydraulic brake systems. Each truck and bus 
manufactured on or after March 1, 1999 (except trucks 
and buses engaged in driveaway-towaway operations), 
and equipped with a hydraulic brake system, shall be 
equipped with an antilock brake system that meets the 
requirements of Federal Motor Vehicle Safety Standard 
(FMVSS) No. 105 (49 CFR 571.105, $5.5). 

(b) ABS malfunction indicators for hydraulic 
braked vehicles. Each hydraulic braked vehicle sub- 
ject to the requirements of paragraph (a) of this section 
shall be equipped with an ABS malfunction indicator 
system that meets the requirements of FMVSS No. 105 
(49 CFR 571.105, 35.3). 

(c) Air brake systems. (1) Each truck tractor manu- 
factured on or after March 1, 1997 (except truck tractors 
engaged in drive-away-towaway operations), shall be 
equipped with an antilock brake system that meets the 
requirements of FMVSS No. 121 (49 CFR 571.121, S5. 
16.1(b)). 

(2) Each air braked commercial motor vehicle other 
than a truck tractor, manufactured on or after March 1, 
1998 (except commercial motor vehicles engaged in 
driveaway-towaway operations), shall be equipped with 
an antilock brake system that meets the requirements 
of FMVSS No. 121 (49 CFR 571.121, S5.1.6.1(a) for 
trucks and buses, S5.2.3 for semitrailers, converter dol- 
lies and full trailers). 

(d) ABS malfunction circuits and signals for air 
braked vehicles. 

(1) Each truck tractor manufactured on or after 
March 1, 1997, and each single-unit air braked vehicle 

manufactured on or after March 1, 1998, subject to the 

requirements of paragraph (c) of this section, shall be 
equipped with an electrical circuit that is capable of 
signaling a malfunction that affects the generation or 
transmission of response or control signals to the vehi- 
cle’s antilock brake system (49 CFR 571.121, S5.1.6. 
2(a)). 

(2) Each truck tractor manufactured on or after 
March 1, 2001, and each single-unit vehicle that is 

equipped to tow another air-braked vehicle, subject to 
the requirements of paragraph (c) of this section, shall 

be equipped with an electrical circuit that is capable of 
transmitting a malfunction signal from the antilock 
brake system(s) on the towed vehicle(s) to the trailer 
ABS malfunction lamp in the cab of the towing vehicle, 
and shall have the means for connection of the electrical 
circuit to the towed vehicle. The ABS malfunction cir- 
cuit and signal shall meet the requirements of FMVSS 
No. 121 (49 CFR 571.121, S5.1.6.2(b)). 

(3) Each semitrailer, trailer converter dolly, and full 
trailer manufactured on or after March 1, 2001, and 
subject to the requirements of paragraph (c)(2) of this 
section, shall be equipped with an electrical circuit that 
is capable of signaling a malfunction in the trailer’s 
antilock brake system, and shall have the means for 

connection of this ABS malfunction circuit to the towing 

vehicle. In addition, each trailer manufactured on or 

after March 1, 2001, subject to the requirements of 

paragraph (c)(2) of this section, that is designed to tow 

another air-brake equipped trailer shall be capable of 

transmitting a malfunction signal from the antilock 

brake system(s) of the trailer(s) it tows to the vehicle in 

front of the trailer. The ABS malfunction circuit and 

signal shall meet the requirements of FMVSS No. 121 

(49 CFR 571.121, S5.2.3.2). 
(e) Exterior ABS malfunction indicator lamps 

for trailers. Each trailer (including a trailer converter 

dolly) manufactured on or after March 1, 1998, and 

subject to the requirements of paragraph (c)(2) of this 

section, shall be equipped with an ABS malfunction 

indicator lamp which meets the requirements of 
FMVSS No. 121 (49 CFR 571.121, S5.2.3.3). 

[63 FR 24465, May 4, 1998; 75 FR 57396 Sept. 21, 2010] 

Subpart D—Glazing and Window 
Construction 

§393.60 Glazing in specified openings. 

(a) Glazing material. Glazing material used in 
windshields, windows, and doors on a motor vehicle 

manufactured on or after December 25, 1968, shall at a 
minimum meet the requirements of Federal Motor Ve- 
hicle Safety Standard (FMVSS) No. 205 in effect on the 
date of manufacture of the motor vehicle. The glazing 
material shall be marked in accordance with FMVSS 
No. 205 (49 CFR 571.205, S6). 

(b) Windshields required. Each bus, truck and 
truck-tractor shall be equipped with a windshield. Each 
windshield or portion of a multi-piece windshield shall 
be mounted using the full periphery of the glazing 
material. 

(c) Windshield condition. With the exception of the 
conditions listed in paragraphs (c)(1), (e)(2), and (e)(3) of 
this section, each windshield shall be free of discolor- 

ation or damage in the area extending upward from the 
height of the top of the steering wheel (excluding a 51 
mm (2 inch) border at the top of the windshield) and 
extending from a 25 mm (1 inch) border at each side of 
the windshield or windshield panel. 

Exceptions: 

(1) Coloring or tinting which meets the requirements 
of paragraph (d) of this section; 

(2) Any crack that is not intersected by any other 
cracks; 

(3) Any damaged area which can be covered by a disc 
19 mm ( % inch) in diameter if not closer than 76 mm (3 
inches) to any other similarly damaged area. 

(d) Coloring or tinting of windshields and 
windows. Coloring or tinting of windshields and the 
windows to the immediate right and left of the driver is 
allowed, provided the parallel luminous transmittance 
through the colored or tinted glazing is not less than 70 
percent of the light at normal incidence in those por- 
tions of the windshield or windows which are marked as 
having a parallel luminous transmittance of not less 
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than 70 percent. The transmittance restriction does not 
apply to other windows on the commercial motor 
vehicle. 

(e) Prohibition on obstructions to the driver’s 
field of view—(1) Devices mounted at the top of the 
windshield. Antennas, transponders, and similar de- 
vices must not be mounted more than 152 mm (6 inches) 
below the upper edge of the windshield. These devices 
must be located outside the area swept by the wind- 
shield wipers, and outside the driver’s sight lines to the 
road and highway signs and signals. 

(2) Decals and stickers mounted on _ the 
windshield. Commercial Vehicle Safety Alliance 
(CVSA) inspection decals, and stickers and/or decals 

required under Federal or State laws may be placed at 
the bottom or sides of the windshield provided such 
decals or stickers do not extend more than 115 mm (4'/, 
inches) from the bottom of the windshield and are lo- 
cated outside the area swept by the windshield wipers, 

and outside the driver’s sight lines to the road and 
highway signs or signals. 

[83 FR 19735, Dec. 25, 1968, as amended at 41 FR 53031, Dec. 
3, 1976; 44 FR 25457, May 1, 1979; 44 FR 31982, June 4, 1979; 
63 FR 1387-1388, Jan. 9, 1998] 

DOT Interpretations—§393.60 

Question 1: May windshields and side windows be tinted? 

Guidance: Yes, as long as the light transmission is not 
restricted to less than 70 percent of normal (refer to the 
American Standards Association publication Z26.1-1966 and 
Z26.1a-1969). 

Question 2: May a decal designed to comply with the 
periodic inspection documentation requirements of §396.17 be 
displayed on the windshields or side windows of a CMV? 

Guidance: Yes, provided the decal is being used in lieu of an 
inspection report and is in compliance with §393.60(c). 

Question 3: If a crack extended into the thickness of the 
glass at such an angle as to measure 4” or more, measuring 
from the top edge of the crack on the outside surface of the 
windshield to vertical line drawn through the windshield to 
the far edge of this angled crack on the inside of the wind- 
shield, would this constitute a crack of ¥4” or more in width as 
defined in §393.60(b)(2)? 

Guidance: No. The crack, in order to fall outside the excep- 
tion, would have to be a gap of 4” or more on the same surface 
of the windshield. 

§393.61 Truck and truck tractor window con- 
struction. 

Each truck and truck tractor (except trucks engaged 

in armored car service) shall have at least one window 

on each side of the driver’s compartment. Each window 

must have a minimum area of 1,290 cm? (200 in”) 

formed by a rectangle 33 cm by 45 cm (13 inches by 17 

3/, inches). The maximum radius of the corner arcs shall 

not exceed 152 mm (6 inches). The long axis of the 

rectangle shall not make an angle of more than 45 

degrees with the surface on which the unladen vehicle 

stands. If the cab is designed with a folding door or doors 

or with clear openings where doors or windows are 

customarily located, no windows shall be required in 

those locations. 

[33 FR 19735, Dec. 25, 1968, as amended at 37 FR 11677, June 

10, 1972; 70 FR 48052, Aug. 15, 2005] 

§393.61 

DOT Interpretations—§393.61 

Question 1: Do school buses used for purposes other than 
school bus operations (as defined in §390.5), have to meet 
additional emergency exits requirements under §393.61? 

Guidance: Yes. §393.61(b)(2) says that “a bus, including a 
school bus, manufactured on and after September 1, 1973,” 
must conform with NHTSA’s §571.217 (FMVSS 217). At the 

time this provision was adopted, FMVSS 217 applied only to 
other buses and it was optional for school buses. The FHWA 
inserted the language, “including school buses,” in §393. 
61(b)(2) to make clear that school buses used in interstate 
commerce and, therefore, subject to the FMCSRs, were re- 
quired to comply with the bus exit standards in Standard 
FMVSS 217. 

Sec. 393.61(b)(3) regarding push-out windows provides that 
older buses must conform with the requirements of §§393. 

61(b) or 571.217. Buses which are subject to §571.217 would 

follow NHTSA’s interpretation on push-out windows. Buses 
which are subject to §393.61(b)(1) of the FMCSRs are required 

to have emergency windows that are either push-out windows 
or that have laminated safety glass that can be pushed out in 
a manner similar to a push-out window. 

Question 2: For emergency exits which consist of lami- 
nated safety glass, is the window frame or sash required to 
move outward from the bus as is the case with push-out 
windows? 

Guidance: No. Laminated safety glass is an alternative to 
the use of push-out windows for buses manufactured before 
September 1, 1973. $393.61(c) requires that every glazed 
opening used to satisfy the emergency exit space require- 
ments, “if not glazed with laminated safety glass, shall have 
a frame or sash so designed, constructed, and maintained that 
it will yield outwardly to provide the required free opening. * 
* *” Taminated safety glass meeting Test No. 25, Egress, 
American National Standard “Safety Code for Safety Glazing 
Materials for Glazing Motor Vehicles Operating on Land 
Highways,” Z26.1-1966 as supplemented by Z26.1a-1969 (ref- 
erenced in §§393.61(c) and 393.60(a)) is intended to provide an 
adequate means of emergency exit on older buses without 
resorting to push-out windows. 

However, buses with a seating capacity of more than 10 
people manufactured after September 1, 1973, must have 
push-out windows that conform to 49 CFR 571.217 

Question 3: When calculating the minimum emergency 
exit space required on school buses used in non-school bus 
operations, should two or three passengers per bench seat be 
used in determining the adult seating capacity? 

Guidance: The NHTSA has indicated that “School buses 
can transport 3 to a seat if the passengers are in grades 1 
through 5, and 2 per seat in grades 9 through 12.” (May 9, 
1995, 60 FR 24562, 24567) Therefore, for vehicles originally 

manufactured as school buses, the total pupil seating capacity 
provided by the bus manufacturer should be multiplied by 
to determine the adult seating capacity for the purposes of 
§393.61. This generally yields the same result as using two 
adults per bench seat. 

Question 4: Do school buses which meet the school bus 
emergency exit requirements established by the NHTSA’s 
November 2, 1992, final rule on FMVSS No. 217 have to be 
retrofitted with additional emergency exits when used in 
interstate commerce for non-school bus operations? 

Guidance: No. On May 9, 1995, the NHTSA amended 
FMVSS No. 217 to permit non-school buses to meet either the 
current non-school bus emergency exit requirements or the 
upgraded school bus exit requirements established by the 
November 2, 1992 (57 FR 49413), final rule which became 

effective on September 1, 1994. Therefore, school buses which 
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meet the upgraded emergency exit standards meet the re- 

quirements of §393.61 without the retrofitting of additional 

exits. 

Question 5: Which edition of FMVSS No. 217 is required to 

be used in determining the emergency exit space require- 

ments when retrofitting buses? 

Guidance: The cross reference to FMVSS No. 217 applies to 
the requirements in effect at the time of manufacture of the 
bus. Motor carriers are not, however, prohibited from retro- 
fitting their buses to the most up-to-date requirements in 
FMVSS No. 217. Therefore, at a minimum, motor carriers 
must meet the non-school bus emergency exit requirements in 
effect at the time of manufacture, and have the option of 
retrofitting their buses to meet the emergency exit require- 
ments established by the November 2, 1992 (57 FR 49413), 

final rule which became effective on September 1, 1994. 

§393.62 Emergency exits for buses. 

(a) Buses manufactured on or after September 1, 
1994. Each bus with a GVWR of 4,536 kg (10,000 
pounds) or less must meet the emergency exit require- 
ments of FMVSS No. 217 (S5.2.2.3) in effect on the date 
of manufacture. Each bus with a GVWR of more than 
4,536 kg (10,000 pounds) must have emergency exits 
which meet the applicable emergency exit requirements 
of FMVSS No. 217 (S5.2.2 or $5.2.3) in effect on the date 
of manufacture. 

(b) Buses manufactured on or after September 1, 
1973, but before September 1, 1994. (1) Each bus 
(including a school bus used in interstate commerce for 
non-school bus operations) with a GVWR of more than 
4,536 kg (10,000 Ibs) must meet the requirements of 
FMVSS No. 217, S5.2.2 in effect on the date of 
manufacture. 

(2) Each bus (including a school bus used in interstate 
commerce for non-school bus operations) with a GVWR 
of 4,536 kg (10,000 lbs) or less must meet the require- 

ments of FMVSS No. 217, S5.2.2.3 in effect on the date 

of manufacture. 
(c) Buses manufactured before September 1, 

1973. For each seated passenger space provided, inclu- 
sive of the driver there shall be at least 432 cm? (67 
square inches) of glazing if such glazing is not contained 
in a push-out window; or, at least 432 cm? (67 square 

inches) of free opening resulting from opening of a 
push-out type window. No area shall be included in this 
minimum prescribed area unless it will provide an un- 
obstructed opening of at least 1,290 cm? (200 in?) 
formed by a rectangle 33 cm by 45 cm (18 inches by 17 
°/ inches). The maximum radius of the corner arcs shall 
not exceed 152 mm (6 inches). The long axis of the 
rectangle shall not make an angle of more than 45 
degrees with the surface on which the unladen vehicle 
stands. The area shall be measured either by removal of 
the glazing if not of the push-out type, or of the movable 
sash if of the push-out type. The exit must comply with 
paragraph (d) of this section. Each side of the bus must 
have at least 40 percent of emergency exit space re- 
quired by this paragraph. 

(d) Laminated safety glass/push-out window re- 
quirements for buses manufactured before Sep- 
tember 1, 1973. Emergency exit space used to satisfy 
the requirements of paragraph (c) of this section must 

have laminated safety glass or push-out windows de- 

signed and maintained to yield outward to provide a free 

opening. 

(1) Safety glass. Laminated safety glass must meet 

Test No. 25, Egress, of American National Standard for 

Safety Glazing Materials for Glazing Motor Vehicles 

and Motor Vehicle Equipment Operating on Land 

Highways-Safety Standards ANSI/SAE 226. 1/96, Au- 

gust 1997. (See §393.7(b) for information on incorpora- 

tion by reference and availability of this document. ) 

(2) Push-out windows. Each push-out window shall 

be releasable by operating no more than two mecha- 

nisms and allow manual release of the exit by a single 

occupant. For mechanisms which require rotary or 
straight (parallel to the undisturbed exit surface) mo- 
tions to operate the exit, no more than 89 Newtons (20 
pounds) of force shall be required to release the exit. For 
exits which require a straight motion perpendicular to 
the undisturbed exit surface, no more than 267 Newtons 

(60 pounds) shall be required to release the exit. 
(e) Emergency exit identification. Each bus and 

each school bus used in interstate commerce for non- 
school bus operations, manufactured on or after Sep- 
tember 1, 1973, shall meet the applicable emergency 
exit identification or marking requirements of FMVSS 
No. 217, $5.5, in effect on the date of manufacture. The 
emergency exits and doors on all buses (including school 
buses used in interstate commerce for non-school bus 
operations) must be marked “Emergency Exit” or 
“Emergency Door” followed by concise operating in- 
structions describing each motion necessary to unlatch 
or open the exit located within 152 mm (6 inches) of the 
release mechanism. 

(f) Exception for the . transportation of 
prisoners. The requirements of this section do not 
apply to buses used exclusively for the transportation of 
prisoners. 

[70 FR 48052, Aug. 15, 2005] 

DOT Interpretations—§393.62 

Question 1: May a bus being operated by a for-hire motor 
carrier of passengers, under contract with a governmental 
agency to provide transportation of prisoners in interstate 
commerce, be allowed to operate with security bars covering 
the emergency push-out windows and with locked emergency 
door exits? 

Guidance: Yes. Even when the transportation is performed 
by a contract carrier, the welfare, safety, and security of the 
prisoners is under the authority of the governmental correc- 
tions agency and, thus, the agency may require additional 
security measures. For these types of operations, a carrier 
may meet the special security requirements of the govern- 
mental corrections agency regarding emergency exits. How- 
ever, CMVs that have been modified to meet the security 
requirements of the corrections agency may not be used for 
other purposes that are subject to the FMCSRs unless they 
meet the emergency exit requirements. 
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§393.63 [Reserved] 

Subpart E—Fuel Systems 

§393.65 All fuel systems. 
(a) Application of the rules in this section. The 

rules in this section apply to systems for containing and 
supplying fuel for the operation of motor vehicles or for 
the operation of auxiliary equipment installed on, or 
used in connection with, motor vehicles. 

(b) Location. Each fuel system must be located on 
the motor vehicle so that— 

(1) No part of the system extends beyond the widest 
part of the vehicle; 

(2) No part of a fuel tank is forward of the front axle 
of a power unit; 

(3) Fuel spilled vertically from a fuel tank while it is 
being filled will not contact any part of the exhaust or 
electrical systems of the vehicle, except the fuel level 
indicator assembly; 

(4) Fill pipe openings are located outside the vehicle’s 
passenger compartment and its cargo compartment; 

(5) A fuel line does not extend between a towed vehicle 
and the vehicle that is towing it while the combination 
of vehicles is in motion; and 

(6) No part of the fuel system of a bus manufactured 
on or after January 1, 1973, is located within or above 

the passenger compartment. 

(c) Fuel tank installation. Each fuel tank must be 
securely attached to the motor vehicle in a workmanlike 
manner. 

(d) Gravity or syphon feed prohibited. A fuel 
system must not supply fuel by gravity or syphon feed 
directly to the carburetor or injector. 

(e) Selection control valve location. If a fuel sys- 
tem includes a selection control valve which is operable 
by the driver to regulate the flow of fuel from two or 
more fuel tanks, the valve must be installed so that 

either— 
(1) The driver may operate it while watching the 

roadway and without leaving his driving position; or 
(2) The driver must stop the vehicle and leave his seat 

in order to operate the valve. 

(f) Fuel lines. A fuel line which is not completely 

enclosed in a protective housing must not extend more 

than 2 inches below the fuel tank or its sump. Diesel fuel 

crossover, return, and withdrawal lines which extend 

below the bottom of the tank or sump must be protected 

against damage from impact. Every fuel line must be— 

(1) Long enough and flexible enough to accommodate 

normal movements of the parts to which it is attached 

without incurring damage; and 

(2) Secured against chafing, kinking, or other causes 

of mechanical damage. 

(g) Excess flow valve. When pressure devices are 

used to force fuel from a fuel tank, a device which 

prevents the flow of fuel from the fuel tank if the fuel 

feed line is broken must be installed in the fuel system. 

[36 FR 15445, Aug. 14, 1971, as amended at 37 FR 4341, Mar. 2, 

1972: 37 FR 28752, Dec. 29, 1972] 
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DOT Interpretations—§393.65 

Question 1: May a fuel fill pipe opening be placed above the 
passenger floor level if it is not physically within the passen- 
ger compartment? 

Guidance: Yes. In addition, the fill pipe may intrude into 
the passenger compartment as long as the fill pipe opening 
complies with §393.65(b)(4), and the fill pipe is protected by a 
housing or covering to prevent leakage of fuel or fumes into 
the passenger compartment. 

Question 2: Must a motor vehicle that meets the definition 
of a “commercial motor vehicle” in §390.5 because it trans- 

ports hazardous materials in a quantity requiring placarding 
under the Hazardous Materials Regulations (49 CFR parts 
171-180) comply with the fuel system requirements of Sub- 
part E of Part 393, even though it has a gross vehicle weight 
rating (GVWR) of 10,000 pounds or less? 

Guidance: No. FMVSS No.301 contains fuel system integ- 
rity requirements for passenger cars and multipurpose pas- 
senger vehicles, trucks, and buses that have a GVWR of 
10,000 pounds or less and use fuel with a boiling point above 
0 deg. Celsius (32 deg. Fahrenheit). Subpart E of part 393 was 
issued to provide fuel system requirements to cover motor 
vehicles with a GVWR of 10,001 or more pounds. The fuel 
systems of placarded motor vehicles with a GVWR of less than 
10,001 pounds are adequately addressed by FMVSS No. 301 
and compliance with subpart E of part 393 would be 
redundant. However, commercial motor vehicles that are not 
covered by FMVSS No. 301 must continue to comply with 
subpart E of part 393. 

§393.67 Liquid fuel tanks. 

(a) Application of the rules in this section. The 
rules in this section apply to tanks containing or sup- 
plying fuel for the operation of commercial motor ve- 
hicles or for the operation of auxiliary equipment 
installed on, or used in connection with commercial 

motor vehicles. 
(1) A liquid fuel tank manufactured on or after Janu- 

ary 1, 1973, and a side-mounted gasoline tank must 
conform to all the rules in this section. 

(2) A diesel fuel tank manufactured before January 1, 
1973, and mounted on a bus must conform to the rules 
in paragraphs (c)(7)(1i) and (d)(2) of this section. 

(3) A diesel fuel tank manufactured before January 1, 
1973, and mounted on a vehicle other than bus must 
conform to the rules in paragraph (c)(7)(ii) of this 

section. 
(4) A gasoline tank, other than a side-mounted gaso- 

line tank, manufactured before January 1, 1973, and 
mounted on a bus must conform to the rules in para- 
graphs (c)(1) through (10) and (d)(2) of this section. 

(5) A gasoline tank, other than a side-mounted gaso- 
line tank, manufactured before January 1, 1973, and 

mounted on a vehicle other than a bus must conform to 
the rules in paragraphs (c)(1) through (10), inclusive, of 

this section. 
(6) Private motor carrier of passengers. Motor 

carriers engaged in the private transportation of pas- 
sengers may continue to operate a commercial motor 
vehicle which was not subject to this section or 49 CFR 
571.301 at the time of its manufacture, provided the fuel 

tank of such vehicle is maintained to the original manu- 

facturer’s standards. 
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(7) Motor vehicles that meet the fuel system integrity 

requirements of 49 CFR 571.301 are exempt from the 

requirements of this subpart, as they apply to the vehi- 

cle’s fueling system. 
(b) Definitions. As used in this section— 
(1) The term “liquid fuel tank” means a fuel tank 

designed to contain a fuel that is liquid at normal 
atmospheric pressures and temperatures. 

(2) A “side-mounted” fuel tank is a liquid fuel tank 

which— 
(i) If mounted on a truck tractor, extends outboard of 

the vehicle frame and outside of the plan view outline of 
the cab; or 

(ii) If mounted on a truck, extends outboard of a line 
parallel to the longitudinal centerline of the truck and 
tangent to the outboard side of a front tire in a straight 
ahead position. In determining whether a fuel tank on a 
truck or truck tractor is side-mounted, the fill pipe is not 
considered a part of the tank. 

(c) Construction of liquid fuel tanks— 
(1) Joints. Joints of a fuel tank body must be closed 

by arc-, gas-, seam-, or spot-welding, by brazing, by 
silver soldering, or by techniques which provide heat 
resistance and mechanical securement at least equal to 
those specifically named. Joints must not be closed 
solely by crimping or by soldering with a lead-based or 
other soft solder. 

(2) Fittings. The fuel tank body must have flanges or 
spuds suitable for the installation of all fittings. 

(3) Threads. The threads of all fittings must be 
Dryseal American Standard Taper Pipe Thread or 
Dryseal SAE Short Taper Pipe Thread, specified in 
Society of Automotive Engineers Standard J476, as con- 
tained in the 1971 edition of the “SAE Handbook”, 
except that straight (non-tapered) threads may be used 
on fittings having integral flanges and using gaskets for 
sealing. At least four full threads must be in engage- 
ment in each fitting. 

(4) Drains and bottom fittings. 
(i) Drains or other bottom fittings must not extend 

more than % of an inch below the lowest part of the fuel 
tank or sump. 

(ii) Drains or other bottom fittings must be protected 
against damage from impact. 

(iii) If a fuel tank has drains the drain fittings must 
permit substantially complete drainage of the tank. 

(iv) Drains or other bottom fittings must be installed 
in a flange or spud designed to accommodate it. 

(5) Fuel withdrawal fittings. Except for diesel fuel 
tanks, the fittings through which fuel is withdrawn 
from a fuel tank must be located above the normal level 
of fuel in the tank when the tank is full. 

(6) [Reserved] 
(7) Fill pipe. (i) Each fill pipe must be designed and 

constructed to minimize the risk of fuel spillage during 
fueling operations and when the vehicle is involved in a 
crash. 

(ii) For diesel-fueled vehicles, the fill pipe and vents of 
a fuel tank having a capacity of more than 94.75 L (25 
gallons) of fuel must permit filling the tank with fuel at 
a rate of at least 75.8 L/m (20 gallons per minute) 
without fuel spillage. 

(iii) For gasoline- and methanol-fueled vehicles witha 

GVWR of 3,744 kg (8,500 pounds) or less, the vehicle 

must permit filling the tank with fuel dispensed at the 

applicable fill rate required by the regulations of the 

Environmental Protection Agency under 40 CFR 80.22. 

(iv) For gasoline- and methanol-fueled vehicles with a 

GVWR of 14,000 pounds (6,400 kg) or less, the vehicle 

must comply with the applicable fuel-spitback preven- 

tion and onboard refueling vapor recovery regulations of 

the Environmental Protection Agency under 40 CFR 

part 86. 

(v) Each fill pipe must be fitted with a cap that can be 

fastened securely over the opening in the fill pipe. Screw 

threads or a bayonet-type point are methods of conform- 
ing to the requirements of paragraph (c) of this section. 

(8) Safety venting system. A liquid fuel tank with a 

capacity of more than 25 gallons of fuel must have a 
venting system which, in the event the tank is subjected 
to fire, will prevent internal tank pressure from ruptur- 
ing the tank’s body, seams, or bottom opening (if any). 

(9) Pressure resistance. The body and fittings of a 
liquid fuel tank with a capacity of more than 25 gallons 
of fuel must be capable of withstanding an internal 
hydrostatic pressure equal to 150 percent of the maxi- 
mum internal pressure reached in the tank during the 
safety venting system test specified in paragraph (d)(1) 
of this section. 

(10) Air vent. Each fuel tank must be equipped with 
a non-spill air vent (such as a ball check). The air vent 
may be combined with the fill-pipe cap or safety vent, or 
it may be a separate unit installed on the fuel tank. 

(11) Markings. If the body of the fuel tank is readily 
visible when the tank is installed on the vehicle, the 

tank must be plainly marked with its liquid capacity. 
The tank must also be plainly marked with a warning 
against filling it to more than 95 percent of its liquid 
capacity. 

(12) Overfill restriction. A liquid fuel tank manu- 
factured on or after January 1, 1973, must be designed 
and constructed so that— 

(i) The tank cannot be filled, in a normal filling op- 
eration, with a quantity of fuel that exceeds 95 percent 
of the tank’s liquid capacity; and 

(ii) When the tank is filled, normal expansion of the 
fuel will not cause fuel spillage. 

(d) Liquid fuel tank tests. Each liquid fuel tank 
must be capable of passing the tests specified in para- 
graphs (d)(1) and (2) of this section. The specified tests 
are a measure of performance only. Alternative proce- 
dures which assure that equipment meets the required 
performance standards may be used. 

(1) Safety venting system test— 
(i) Procedure. Fill the tank three-fourths full with 

fuel, seal the fuel feed outlet, and invert the tank. When 
the fuel temperature is between 50°F. and 80°F., apply 
an enveloping flame to the tank so that the temperature 
of the fuel rises at a rate of not less than 6°F. and not 
more than 8°F. per minute. 

(ii) Required performance. The safety venting sys- 
tem required by paragraph (c)(8) of this section must 
activate before the internal pressure in the tank exceeds 
50 pounds per square inch, gauge, and the internal 
pressure must not thereafter exceed the pressure at 

—='508' — 



which the system activated by more than five pounds 
per square inch despite any further increase in the 
temperature of the fuel. 

(2) Leakage test— 
Gi) Procedure. Fill the tank to capacity with fuel 

having a temperature between 50 °F. and 80 °F. With 
the fill-pipe cap installed, turn the tank through an 
angle of 150° in any direction about any axis from its 
normal position. 

Gi) Required performance. Neither the tank nor 
any fitting may leak more than a total of one ounce by 
weight of fuel per minute in any position the tank 
assumes during the test. 

(e) Side-mounted liquid fuel tank tests. Each side- 
mounted liquid fuel tank must be capable of passing the 
tests specified in paragraphs (e)(1) and (2) of this section 
and the test specified in paragraphs (d)(1) and (2) of this 
section. The specified tests are a measure of perfor- 
mance only. Alternative procedures which assure that 
equipment meets the required performance criteria may 
be used. 

(1) Drop test— 
G) Procedure. Fill the tank with a quantity of water 

having a weight equal to the weight of the maximum 
fuel load of the tank and drop the tank 30 feet onto an 
unyielding surface so that it lands squarely on one 
corner. 

Gi) Required performance. Neither the tank nor 
any fitting may leak more than a total of 1 ounce by 
weight of water per minute. 

(2) Fill-pipe test— 
(i) Procedure. Fill the tank with a quantity of water 

having a weight equal to the weight of the maximum 
fuel load of the tank and drop the tank 10 feet onto an 
unyielding surface so that it lands squarely on its fill- 
pipe. 

(ii) Required performance. Neither the tank nor 
any fitting may leak more than a total of 1 ounce by 

weight of water per minute. 
(f) Certification and markings. Each liquid fuel 

tank shall be legibly and permanently marked by the 
manufacturer with the following minimum information: 

(1) The month and year of manufacture. 

(2) The manufacturer’s name on tanks manufactured 

on and after July 1, 1989, and means of identifying the 

facility at which the tank was manufactured, and 

(3) A certificate that it conforms to the rules in this 

section applicable to the tank. The certificate must be in 

the form set forth in either of the following: 

(i) If a tank conforms to all rules in this section 

pertaining to side-mounted fuel tanks: “Meets all 

FMCSA sidemounted tank requirements.” 

(ii) If a tank conforms to all rules in this section 

pertaining to tanks which are not side-mounted fuel 

tanks: “Meets all FMCSA requirements for non-side- 

mounted fuel tanks.” 

(iii) The form of certificate specified in paragraph 

(f)(3) (i) or (ii) of this section may be used on a liquid fuel 

tank manufactured before July 11, 1973, but it is not 

mandatory for liquid fuel tanks manufactured before 

March 7, 1989. The form of certification manufactured 

on or before March 7, 1989, must meet the requirements 

in effect at the time of manufacture. 

$393.69 

(4) Exception. The following previously exempted 
vehicles are not required to carry the certification and 
marking specified in paragraphs (f)(1) through (3) of 
this section: 

(i) Ford vehicles with GVWR over 10,000 pounds 
identified as follows: The vehicle identification numbers 
(VINs) contain A, K, L, M, N, W, or X in the fourth 
position. 

(i) GM G-Vans (Chevrolet Express and GMC Sa- 
vanna) and full-sized C/K trucks (Chevrolet Silverado 
and GMC Sierra) with GVWR over 10,000 pounds iden- 
tified as follows: The VINs contain either a “J” or a “K” 
in the fourth position. In addition, the seventh position 
of the VINs on the G-Van will contain a “1.” 

[36 FR 15445, Aug. 14, 1971, as amended at 37 FR 4341, Mar. 2, 
1972; 37 FR 28758, Dec. 29, 1972; 45 FR 46424, July 10, 1980; 
53 FR 49400, Dec. 7, 1988; 59 FR 8753, Feb. 23, 1994; 69 FR 
31305, June 3, 2004; 70 FR 48053, Aug. 15, 2005; 78 FR 58484, 
Sept. 24, 2013] 

DOT Interpretations—$393.67 

Question 1: May a properly vented fuel cap be used on a 
fuel tank equipped with another fuel venting system? 

Guidance: Yes (see §393.3). 

Question 2: Do the FMCSRs specify a particular pressure 
relief system? 

Guidance: No, but the performance standards of §393.67(d) 
must be met. 

Question 3: What standards under the FMCSRs must be 
met when a liquid fuel tank is repaired or replaced? 

Guidance: A replacement/repaired tank must meet the ap- 
plicable standards in $393.67. 

§393.68 Compressed natural gas fuel containers. 

(a) Applicability. The rules in this section apply to 
compressed natural gas (CNG) fuel containers used for 
supplying fuel for the operation of commercial motor 
vehicles or for the operation of auxiliary equipment 
installed on, or used in connection with commercial 
motor vehicles. 

(b) CNG containers manufactured on or after 
March 26, 1995. Any motor vehicle manufactured on or 
after March 26, 1995, and equipped with a CNG fuel 
tank must meet the CNG container requirements of 
FMVSS No. 304 (49 CFR 571.304) in effect at the time 
of manufacture of the vehicle. 

(c) Labeling. Each CNG fuel container shall be per- 
manently labeled in accordance with the requirements 
of FMVSS No. 304, $7.4. 

[70 FR 48053, Aug. 15, 2005] 

$393.69 Liquefied petroleum gas systems. 

(a) A fuel system that uses liquefied petroleum gas as 
a fuel for the operation of a motor vehicle or for the 
operation of auxiliary equipment installed on, or used in 
connection with, a motor vehicle must conform to the 
“Standards for the Storage and Handling of Liquefied 
Petroleum Gases” of the National Fire Protection Asso- 
ciation, Battery March Park, Quincy, MA 02269, as 

follows: 
(1) A fuel system installed before December 31, 1962, 

must conform to the 1951 edition of the Standards. 
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(2) A fuel system installed on or after December 31, 

1962, and before January 1, 1973, must conform to 

Division IV of the June 1959 edition of the Standards. 

(3) A fuel system installed on or after January 1, 1973, 

and providing fuel for propulsion of the motor vehicle 

must conform to Division IV of the 1969 edition of the 

Standards. 

(4) A fuel system installed on or after January 1, 1973, 

and providing fuel for the operation of auxiliary equip- 

ment must conform to Division VII of the 1969 edition of 

the Standards. 
(b) When the rules in this section require a fuel 

system to conform to a specific edition of the Standards, 

the fuel system may conform to the applicable provi- 
sions in a later edition of the Standards specified in this 

section. 
(c) The tank of a fuel system must be marked to 

indicate that the system conforms to the Standards. 

[36 FR 15445, Aug. 14, 1971, as amended at 37 FR 4342, Mar. 2, 
1972; 41 FR 53031, Dec. 3, 1976; 53 FR 49400, Dec. 7, 1988] 

Subpart F—Coupling Devices and 
Towing Methods 

§393.70 Coupling devices and towing methods, 
except for driveaway-towaway operations. 

(a) Tracking. When two or more vehicles are oper- 
ated in combination, the coupling devices connecting the 
vehicles shall be designed, constructed, and installed, 
and the vehicles shall be designed and constructed, so 
that when the combination is operated in a straight line 
on a level, smooth, paved surface, the path of the towed 
vehicle will not deviate more than 3 inches to either side 
of the path of the vehicle that tows it. 

(b) Fifth wheel assemblies—(1) Mounting—(i) 
Lower half. The lower half of a fifth wheel mounted on 
a truck tractor or converter dolly must be secured to the 
frame of that vehicle with properly designed brackets, 
mounting plates or angles and properly tightened bolts 
of adequate size and grade, or devices that provide 
equivalent security. The installation shall not cause 
cracking, warping, or deformation of the frame. The 
installation must include a device for positively prevent- 
ing the lower half of the fifth wheel from shifting on the 
frame to which it is attached. 

(ii) Upper half. The upper half of a fifth wheel must 
be fastened to the motor vehicle with at least the same 
security required for the installation of the lower half on 
a truck tractor or converter dolly. 

(2) Locking. Every fifth wheel assembly must have a 
locking mechanism. The locking mechanism, and any 
adapter used in conjunction with it, must prevent sepa- 
ration of the upper and lower halves of the fifth wheel 
assembly unless a positive manual release is activated. 
The release may be located so that the driver can oper- 
ate it from the cab. If a motor vehicle has a fifth wheel 
designed and constructed to be readily separable, the 
fifth wheel locking devices shall apply automatically on 
coupling. 

(3) Location. The lower half of a fifth wheel shall be 
located so that, regardless of the condition of loading, 

the relationship between the kingpin and the rear axle 

or axles of the towing motor vehicle will properly dis- 

tribute the gross weight of both the towed and towing 

vehicles on the axles of those vehicles, will not unduly 

interfere with the steering, braking, and other maneu- 

vering of the towing vehicle, and will not otherwise 

contribute to unsafe operation of the vehicles compris- 

ing the combination. The upper half of a fifth wheel 

shall be located so that the weight of the vehicles is 

properly distributed on their axles and the combination 

of vehicles will operate safely during normal operation. 

(c) Towing of full trailers. A full trailer must be 

equipped with a tow-bar and a means of attaching the 

tow-bar to the towing and towed vehicles. The tow-bar 

and the means of attaching it must— 

(1) Be structurally adequate for the weight being 

drawn; 

(2) Be properly and securely mounted; 
(3) Provide for adequate articulation at the connection 

without excessive slack at that location; and 
(4) Be provided with a locking device that prevents 

accidental separation of the towed and towing vehicles. 
The mounting of the trailer hitch (pintle hook or equiva- 
lent mechanism) on the towing vehicle must include 
reinforcement or bracing of the frame sufficient to pro- 
duce strength and rigidity of the frame to prevent its 
undue distortion. 

(d) Safety devices in case of tow-bar failure or 
disconnection. Every full trailer and every converter 
dolly used to convert a semitrailer to a full trailer must 
be coupled to the frame, or an extension of the frame, of 
the motor vehicle which tows it with one or more safety 
devices to prevent the towed vehicle from breaking loose 
in the event the tow-bar fails.or becomes disconnected. 
The safety device must meet the following require- 
ments: 

(1) The safety device must not be attached to the 
pintle hook or any other device on the towing vehicle to 
which the tow-bar is attached. However, if the pintle 
hook or other device was manufactured prior to July 1, 
1973, the safety device may be attached to the towing 
vehicle at a place on a pintle hook forging or casting if 
that place is independent of the pintle hook. 

(2) The safety device must have no more slack than is 
necessary to permit the vehicles to be turned properly. 

(3) The safety device, and the means of attaching it to 
the vehicles, must have an ultimate strength of not less 
than the gross weight of the vehicle or vehicles being 
towed. 

(4) The safety device must be connected to the towed 
and towing vehicles and to the tow-bar in a manner 
which prevents the tow-bar from dropping to the ground 
in the event it fails or becomes disconnected. 

(5) Except as provided in paragraph (d) (6) of this 
section, if the safety device consists of safety chains or 
cables, the towed vehicle must be equipped with either 
two safety chains or cables or with a bridle arrangement 
of a single chain or cable attached to its frame or axle at 
two points as far apart as the configuration of the frame 
or axle permits. The safety chains or cables shall be 
either two separate pieces, each equipped with a hook or 
other means for attachment to the towing vehicle, or a 
single piece leading along each side of the tow-bar from 
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the two points of attachment on the towed vehicle and 
arranged into a bridle with a single means of attach- 
ment to be connected to the towing vehicle. When a 
single length of cable is used, a thimble and twin-base 
cable clamps shall be used to form the forward bridle 
eye. The hook or other means of attachment to the 
towing vehicle shall be secured to the chains or cables in 
a fixed position. 

(6) Ifthe towed vehicle is a converter dolly with a solid 
tongue and without a hinged tow-bar or other swivel 
between the fifth wheel mounting and the attachment 
point of the tongue eye or other hitch device— 

(i) Safety chains or cables, when used as the safety 

device for that vehicle, may consist of either two chains 
or cables or a single chain or cable used alone; 

(ii) A single safety device, including a single chain or 
cable used alone as the safety device, must be in line 
with the centerline of the trailer tongue; and 

(iii) The device may be attached to the converter dolly 
at any point to the rear of the attachment point of the 
tongue eye or other hitch device. 

(7) Safety devices other than safety chains or cables 
must provide strength, security of attachment, and di- 
rectional stability equal to, or greater than, safety 
chains or cables installed in accordance with para- 
graphs (d)(5) and (6) of this section. 

(8)G) When two safety devices, including two safety 
chains or cables, are used and are attached to the towing 

vehicle at separate points, the points of attachment on 
the towing vehicle shall be located equally distant from, 
and on opposite sides of, the longitudinal centerline of 
the towing vehicle. 

(ii) Where two chains or cables are attached to the 
same point on the towing vehicle, and where a bridle or 
a single chain or cable is used, the point of attachment 
must be on the longitudinal centerline or within 152 mm 
(6 inches) to the right of the longitudinal centerline of 
the towing vehicle. 

(iii) A single safety device, other than a chain or cable, 
must also be attached to the towing vehicle at a point on 
the longitudinal centerline or within 152 mm (6 inches) 

to the right of the longitudinal centerline of the towing 

vehicle. 

[37 FR 21439, Oct. 11, 1972; 70 FR 48053, Aug. 15, 2005] 

DOT Interpretations—$393.70 

Question 1: Is there a minimum number of fasteners 

required to fasten the upper fifth wheel plate to the frame of 

a trailer? 

Guidance: The FMCSRs do not specify a minimum number 

of fasteners. However, the industry recommends that a mini- 

mum of ten % inch bolts be used. If % inch bolts are used, the 

industry recommends at least 14 bolts. The CVSA has adopted 

these industry standards as a part of its vehicle out-of-service 

criteria. 

Question 2: When two safety chains are used, must the 

ultimate combined breaking strength of each chain be equal to 

the gross weight of the towed vehicle(s) or would the require- 

ments be met if the combined breaking strength of the two 

chains is equal to the gross weight of the towed vehicle(s)? 

Guidance: If the ultimate combined breaking strength of 

the two chains is equal to the gross weight of the towed 

vehicle(s), the requirements of §393.70(d) are satisfied. It 

§393.71 

should be noted that some States may have more stringent 
requirements for safety chains. 

Question 3: §393.70(d) requires that every full trailer must 
be coupled to the frame, or an extension of the frame, of the 
motor vehicle which tows it with one or more safety devices to 
prevent the towed vehicle from breaking loose in the event the 
tow-bar fails or becomes disconnected. The safety device must 
be connected to the towed and towing vehicles and to the 
tow-bar in a manner which prevents the tow-bar from drop- 
ping to the ground in the event it fails or becomes 
disconnected. Would the use of a pair of safety chains/cables 
between the towing vehicle and the front of a fixed-length 
draw bar, or an extendible draw bar, with a separate pair of 
safety chains/cables between the end of the draw bar and the 
front of the towed vehicle meet the requirements of §393. 

70(d)? 

Guidance: Generally, separate safety devices at the front 
and rear of the draw bar could be used to satisfy the require- 
ments of §393.70(d) provided the safety devices are attached 
to the draw-bar and the vehicles in a manner that prevents 
the drawbar from dropping to the ground in the event that it 
fails or becomes disconnected. Also, the arrangement of the 
safety device(s) must be such that the vehicles will not sepa- 
rate if the draw bar fails or becomes disconnected. 

If the drawbar design is such that bolts, connecting pins, 
etc., are used to connect structural members of the drawbar, 
and are located at or near the midpoint of the drawbar (be- 
yond the attachment points for the safety chain at the ends of 
the draw bar) the safety devices would have to extend from 
either the frame of the towed or towing vehicle to a point 
beyond the bolts, connecting pins or similar devices. 

In the case of an extendible draw bar or reach, if a separate 
safety device(s) is used for the front and rear of the drawbar, 
a means must be provided to ensure that the draw bar will not 
separate at the movable portion of the drawbar. The use of 
welded tube stops would satisfy the intent of §393.70(d) if the 
ultimate strength of the welds exceeds the impact forces 
associated with the drawbar extending suddenly with a fully 
loaded trailer attached. 

§393.71 Coupling devices and towing methods, 
driveaway-towaway operations. 

(a) Number in combination. (1) No more than three 
saddle-mounts may be used in any combination. 

(2) No more than one tow-bar or ball-and-socket type 
coupling device may be used in any combination. 

(3) When motor vehicles are towed by means of triple 
saddle-mounts, all but the final towed vehicle must have 

brakes acting on all wheels in contact with the roadway. 
(b) Carrying vehicles on towing vehicle. (1) When 

adequately and securely attached by means equivalent 
in security to that provided in paragraph (j)(2) of this 
section, a motor vehicle or motor vehicles may be full- 
mounted on the structure of a towing vehicle engaged in 
any driveaway-towaway operation. 

(2) No motor vehicle or motor vehicles may be full- 
mounted on a towing vehicle unless the relationship of 
such full-mounted vehicles to the rear axle or axles 
results in proper distribution of the total gross weight of 

the vehicles and does not unduly interfere with the 

steering, braking, or maneuvering of the towing vehicle, 

or otherwise contribute to the unsafe operation of the 

vehicles comprising the combination. 
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(3) Saddle-mounted vehicles must be arranged such 

that the gross weight of the vehicles is properly distrib- 

uted to prevent undue interference with the steering, 

braking, or maneuvering of the combination of vehicles. 

(c) Carrying vehicles on towed vehicles. (1) When 

adequately and securely attached by means equivalent 

in security to that provided in paragraph (j)(2) of this 

section, a motor vehicle or motor vehicles may be full- 
mounted on the structure of towed vehicles engaged in 
any driveaway-towaway operation. 

(2) No motor vehicle shall be full-mounted on a motor 
vehicle towed by means of a tow-bar unless the towed 
vehicle is equipped with brakes and is provided with 
means for effective application of brakes acting on all 
wheels and is towed on its own wheels. 

(3) No motor vehicle or motor vehicles shall be full- 
mounted on a motor vehicle towed by means of a saddle- 
mount unless the centerline of the kingpin or equivalent 
means of attachment of such towed vehicle shall be so 
located on the towing vehicle that the relationship to the 
rear axle or axles results in proper distribution of the 
total gross weight of the vehicles and does not unduly 
interfere with the steering, braking, or maneuvering of 
the towing vehicle or otherwise contribute to the unsafe 
operation of vehicles comprising the combination; and 
unless a perpendicular to the ground from the center of 
gravity of the full-mounted vehicles lies forward of the 
centerline of the rear axle of the saddle-mounted 
vehicle. 

(4) If a motor vehicle towed by means of a saddle- 
mount has any vehicle full-mounted on it, the saddle- 
mounted vehicle must at all times while so loaded have 
effective brakes acting on all wheels in contact with the 
roadway. 

(d) Bumper tow-bars on heavy vehicles 
prohibited. Tow-bars of the type which depend upon 
the bumpers as a means of transmitting forces between 
the vehicles shall not be used to tow a motor vehicle 
weighing more than 5,000 pounds. 

(e) Front wheels of saddle-mounted vehicles 
restrained. A motor vehicle towed by means of a 
saddle-mount shall have the motion of the front wheels 
restrained if under any condition of turning of such 
wheels they will project beyond the widest part of either 
the towed or towing vehicle. 

(f) Vehicles to be towed in forward position. Un- 
less the steering mechanism is adequately locked in a 
straight forward position, all motor vehicles towed by 
means of a saddle-mount shall be towed with the front 
end mounted on the towing vehicle. 

(g) Means required for towing. Means required for 
towing. No motor vehicles or combination of motor ve- 
hicles shall be towed in driveaway-towaway operations 
by means other than a tow-bar, ball-and-socket type 
coupling device, saddle-mount connections which meet 

the requirements of this section, or in the case of a 
semitrailer equipped with an upper coupler assembly, a 
fifth-wheel meeting the requirements of $393.70. 

(h) Requirements for tow-bars. Tow-bars shall 
comply with the following requirements: 

(1) Tow-bars, structural adequacy and 
mounting. Every tow-bar shall be structurally ad- 
equate and properly installed and maintained. To in- 

sure that it is structurally adequate, it must, at least, 

meet the requirements of the following table: 

Strength as a 
beam (in any 
direction con- 
centrated load 
at center)** 

Gross weight of towed | Longitudinal strength in 

vehicle (pounds)' tension and compres- 
sion 

All towbars | New towbars 
acquired 

and used by 
a motor car- 

rier after 
Sept. 30, 

1948 

Pounds 

6,500 

Pounds 

3,000 Less than 5,000 ......... 

5,000 and over .........-. 

Less than 10,000........ 

10,000 and over......... 

Less than 15,000........ 

6,000 (*) 

9,000 (*) 

'The required strength of tow-bars for towed vehicles of 15,000 
pounds and over gross weight and of new tow-bars acquired and 
used after Sept. 30, 1948, for towed vehicles of 5,000 pounds and 
over gross weight shall be computed by means of the following 
formulae: Longitudinal strength = gross weight of towed vehicle x 
1.3. Strength as a beam = gross weight of towed vehicle x 0.6. 

2In testing, the whole unit shall be tested with all clamps, joints, 
and pins so mounted and fastened as to approximate conditions 
of actual operation. 

’This test shall be applicable only to tow-bars which are, in normal 
operation, subjected to a bending movement such as tow-bars for 
house trailers. 

(2) Tow-bars, jointed. The tow-bar shall be so con- 
structed as to freely permit motion in both horizontal 
and vertical planes between the towed and towing 
vehicles. The means used to provide the motion shall be 
such as to prohibit the transmission of stresses under 
normal operation between the towed and towing ve- 
hicles, except along the longitudinal axis of the tongue 
or tongues. 

(3) Tow-bar fastenings. The means used to transmit 
the stresses to the chassis or frames of the towed and 
towing vehicles may be either temporary structures or 
bumpers or other integral parts of the vehicles: Pro- 
vided, however, that the means used shall be so con- 

structed, installed, and maintained that, when tested as 

an assembly, failure in such members shall not occur 
when the weakest new tow-bar which is permissible 
under paragraph (h)(1) of this section is subjected to the 
tests given therein. 

(4) Means of adjusting length. On tow-bars, adjust- 
able as to length, the means used to make such adjust- 
ment shall fit tightly and not result in any slackness or 
permit the tow-bar to bend. With the tow-bar supported 
rigidly at both ends and with a load of 50 pounds at the 
center, the sag, measured at the center, in any direction 
shall not exceed 0.25 inch under any condition of ad- 
justment as to length. 

(5) Method of clamping. Adequate means shall be 
provided for securely fastening the tow-bar to the towed 
and towing vehicles. 

(6) Tow-bar connection to steering mechanism. 
The tow-bar shall be provided with suitable means of 
attachment to and actuation of the steering mechanism, 
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if any, of the towed vehicle. The attachment shall pro- 
vide for sufficient angularity of movement of the front 
wheels of the towed vehicle so that it may follow sub- 
stantially in the path of the towing vehicle without 
cramping the tow-bar. The tow-bar shall be provided 
with suitable joints to permit such movement. 

(7) Tracking. The tow-bar shall be so designed, con- 
structed, maintained, and mounted as to cause the 
towed vehicle to follow substantially in the path of the 
towing vehicle. Tow-bars of such design or in such con- 
dition as to permit the towed vehicle to deviate more 
than 3 inches to either side of the path of a towing 
vehicle moving in a straight line as measured from the 
center of the towing vehicle are prohibited. 

(8) Passenger car-trailer type couplings. Trailer 
couplings used for driveaway-towaway operations of 
passenger car trailers shall conform to Society of Auto- 
motive Engineers Standard No. J684c, “Trailer Cou- 
plings and Hitches—Automotive Type,” July 1970. ! 

(9) Marking tow-bars. Every tow-bar acquired and 
used in driveaway-towaway operations by a motor car- 
rier shall be plainly marked with the following certifi- 
cation of the manufacturer thereof (or words of 
equivalent meaning): 

This tow-bar complies with the requirements of the Federal 
Motor Carrier Safety Administration for (maximum gross weight for 
which tow-bar is manufactured) vehicles. 

Allowable Maximum Gross Weight 
Manufactured 

(Month and year) 

by 
(Name of manufacturer) 

Tow-bar certification manufactured before March 7, 1989 must 
meet requirements in effect at the time of manufacture. 

(10) Safety devices in case of tow-bar failure or 
disconnection. (i) The towed vehicle shall be con- 
nected to the towing vehicle by a safety device to prevent 
the towed vehicle from breaking loose in the event the 
tow-bar fails or becomes disconnected. When safety 
chains or cables are used as the safety device for that 
vehicle, at least two safety chains or cables meeting the 
requirements of paragraph (h)(10)(ii) of this section 

shall be used. The tensile strength of the safety device 

and the means of attachment to the vehicles shall be at 

least equivalent to the corresponding longitudinal 

strength for tow-bars required in the table of paragraph 

(h)(1) of this section. If safety chains or cables are used 

as the safety device, the required strength shall be the 

combined strength of the combination of chains and 

cables. 
(ii) If chains or cables are used as the safety device, 

they shall be crossed and attached to the vehicles near 

the points of bumper attachments to the chassis of the 

vehicles. The length of chain used shall be no more than 

necessary to permit free turning of the vehicles. The 

chains shall be attached to the tow-bar at the point of 

crossing or as close to that point as is practicable. 

(iii) A safety device other than safety chains or cables 

must provide strength, security of attachment, and di- 

rectional stability equal to, or greater than, that pro- 

vided by safety chains or cables installed in accordance 

1See footnote 1 to §393.24(c). 
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with paragraph (h)(10)(ii) of this section. A safety device 
other than safety chains or cables must be designed, 
constructed, and installed so that, if the tow-bar fails or 

becomes disconnected, the tow-bar will not drop to the 
ground. 

(i) [Reserved] 
(j) Requirements for upper-half of saddle- 

mounts. The upper-half of any saddle-mount shall com- 
ply with the following requirements: 

(1) Upper-half connection to towed vehicle. The 
upper-half shall be securely attached to the frame or 
axle of the towed vehicle by means of U-bolts or other 
means providing at least equivalent security. 

(2) U-bolts or other attachments. U-bolts used to 
attach the upper-half to the towed vehicles shall be 
made of steel rod, free of defects, so shaped as to avoid 
at any point a radius of less than 1 inch; Provided, 

however, that a lesser radius may be utilized if the 
U-bolt is so fabricated as not to cause more than 5 
percent reduction in cross-sectional area at points of 
curvature, in which latter event the minimum radius 
shall be one-sixteenth inch. U-bolts shall have a diam- 
eter not less than required by the following table: 

Diameter of U-bolts in inches 

Double or triple saddile-mount 

Weights in pounds 
of heaviest towed 

vehicle 
Middle or 

front 

mount 

Single 
saddle- 
mount! 

Front 

mount 

Up to 5,000 . 

5,000 and over........ 0.6875 0.5625 

'The total weight of all the vehicles being towed shall govern. If 
other devices are used to accomplish the same purposes as 
U-bolts they shall have at least equivalent strength of U-bolts 
made of mild steel. Cast iron shall not be used for clamps or any 
other holding devices. 

(3) U-bolts and points of support, location. The 
distance between the most widely separated U-bolts 
shall not be less than 9 inches. The distance between the 
widely separated points where the upper-half supports 
the towed vehicle shall not be less than 9 inches, except 
that saddle-mounts employing ball and socket joints 
shall employ a device which clamps the axle of the towed 
vehicle throughout a length of not less than 5 inches. 

(4) Cradle-type upper-halves, specifications. 
Upper-halves of the cradle-type using vertical members 
to restrain the towed vehicle from relative movement in 
the direction of motion of the vehicles shall be substan- 
tially constructed and adequate for the purpose. Such 
cradle-mounts shall be equipped with at least one bolt 
or equivalent means to provide against relative vertical 
movement between the upper-half and the towed 
vehicle. Bolts, if used, shall be at least one-half inch in 

diameter. Devices using equivalent means shall have at 
least equivalent strength. The means used to provide 
against relative vertical motion between the upper-half 

and the towed vehicle shall be such as not to permit a 

relative motion of over one-half inch. The distance be- 

tween the most widely separated points of support be- 

tween the upper-half and the towed vehicle shall be at 

least 9 inches. 
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(5) Lateral movement of towed vehicle. (i) Towed 

vehicles having a straight axle or an axle having a drop 

of less than 3 inches, unless the saddle-mount is con- 

structed in accordance with paragraph (m)(2) of this 

section, shall be securely fastened by means of chains or 

cables to the upper-half so as to insure against relative 

lateral motion between the towed vehicle and the upper- 

half. The chains or cables shall be at least %/6-inch 

diameter and secured by bolts of at least equal diameter. 

(ii) Towed vehicles with an axle with a drop of 3 inches 

or more, or connected by a saddle-mount constructed in 

accordance with paragraph (m)(2) of this section, need 
not be restrained by chains or cables provided that the 
upper-half is so designed as to provide against such 

relative motion. 
(iii) Chains or cables shall not be required if the 

upper-half is so designed as positively to provide against 
lateral movement of the axle. 

(k) Requirements for lower half of saddle- 
mounts. The lower half of any saddle-mount shall com- 
ply with the following requirements: 

(1) U-bolts or other attachments. U-bolts used to 
attach the lower half to the towing vehicle shall be made 
of steel rod, free of defects, so shaped as to avoid at any 
point a radius of less than 1 inch: Provided, however, 
That a lesser radius may be utilized if the U-bolt is so 
fabricated as not to cause more than 5 percent reduction 
in cross-sectional area at points of curvature, in which 
latter event the minimum radius shall be one-sixteenth 
inch. U-bolts shall have a total cross-sectional area not 
less than as required by the following table: 

Total cross-sectional area of U-bolts in square 
inches 

Double or triple saddle-mount 

Weight in pounds of 
heaviest towed ve- 

hicle 
Middle or Single 

UpitorS OOO mparrecerere 

5,000 and over......... 

‘The total weight of all the vehicles being towed shall govern. If 
other devices are used to accomplish the same purposes as 
U-bolts they shall have at least equivalent strength of U-bolts 
made of mild steel. Cast iron shall not be used for clamps or any 
other holding devices. 

(2) Shifting. Adequate provision shall be made by 
design and installation to provide against relative 
movement between the lower-half and the towing ve- 
hicle especially during periods of rapid acceleration and 
deceleration. To insure against shifting, designs of the 
tripod type shall be equipped with adequate and se- 
curely fastened hold-back chains or similar devices. 

(3) Swaying. (i) Adequate provision shall be made by 
design and installation to provide against swaying or 
lateral movement of the towed vehicle relative to the 
towing vehicle. To insure against swaying, lower-halves 
designed with cross-members attached to but separable 
from vertical members shall have such cross-members 
fastened to the vertical members by at least two bolts on 
each side. Such bolts shall be of at least equivalent 
cross-sectional area as those required for U-bolts for the 

corresponding saddle-mount as given in the table in 

paragraph (k)(1) of this section. The minimum distance 

between the most widely separated points of support of 

the cross-member by the vertical member shall be three 

inches as measured in a direction parallel to the longi- 

tudinal axis of the towing vehicle. 

(ii) The lower-half shall have a bearing surface on the 

frame of the towing vehicle of such dimensions that the 

pressure exerted by the lower-half upon the frame of the 

towing vehicle shall not exceed 200 pounds per square 

inch under any conditions of static loading. Hardwood 

blocks or blocks of other suitable material, such as hard 

rubber, aluminum or brakelining, if used between the 

lower-half and the frame of the towing vehicle shall be 

at least % inch thick, 3 inches wide, and a combined 

length of 6 inches. 

(iii) Under no condition shall the highest point of 

support of the towed vehicle by the upper-half be more 
than 24 inches, measured vertically, above the top of the 
frame of the towing vehicle, measured at the point 
where the lower-half rests on the towing vehicle. 

(4) Wood blocks. (i) Hardwood blocks of good quality 
may be used to build up the height of the front end of the 
towed vehicle, provided that the total height of such 
wood blocks shall not exceed 8 inches and not over two 
separate pieces are placed upon each other to obtain 
such height; however, hardwood blocks, not over 4 in 
number, to a total height not to exceed 14 inches, may be 

used if the total cross-sectional area of the U-bolts used 
to attach the lower-half of the towing vehicle is at least 
50 percent greater than that required by the table 
contained in paragraph (k)(1) of this section, or, if other 
devices are used in lieu of U-bolts, they shall provide for 
as great a resistance to bending as is provided by the 
larger U-bolts above prescribed. 

Gi) Hardwood blocks must be at least 4 inches in 
width and the surfaces between blocks or block and 
lower-half or block and upper-half shall be planed and 
so installed and maintained as to minimize any ten- 
dency of the towed vehicle to sway or rock. 

(5) Cross-member, general requirements. The 
cross-member, which is that part of the lower-half used 

to distribute the weight of the towed vehicle equally to 
each member of the frame of the towing vehicle, if used, 

shall be structurally adequate and properly installed 
and maintained adequately to perform this function. 

(6) Cross-member, use of wood. No materials, 
other than suitable metals, shall be used as the cross- 

member, and wood may not be used structurally in any 
manner that will result in its being subject to tensile 
stresses. Wood may be used in cross-members if sup- 
ported throughout its length by suitable metal cross- 
members. 

(7) Lower-half strength. The lower-half shall be 
capable of supporting the loads given in the following 
table. For the purpose of test, the saddle-mount shall be 
mounted as normally operated and the load applied 
through the upper-half: 

i 



Minimum test load in pounds 

Double or triple saddle-mount 
Weight in pounds of 
heaviest towed ve- 

hicle front 

Upstoy5 000 seeeuereese. 

5,000 and over......... 

10,000 

20,000 

5,000 

10,000 

' The total weight of all the vehicles being towed shall govern. 

(1) Requirements for kingpins of saddle-mounts. 
The kingpin of any saddle-mount shall comply with the 
following requirements: 

(1) Kingpin size. (i) Kingpins shall be constructed of 
steel suitable for the purpose, free of defects, and having 
a diameter not less than required by the following table: 

Diameter of solid kingpin in inches 

Double or triple saddle-mount 

Weight in 
pounds of 
heaviest 
towed ve- 

hicle 

Middle or 

front Rear mount 
mount 

2 2 2 

1.125 |1.000 |1.000/}0.875 10.875|0.750 0.875 

1.500 |1.125 | 1.250] 1.000 | 1.000/0.875 | 1.000 

‘The total weight of all the vehicles being towed shall govern. 

?High tensile steel is steel having a minimum ultimate strength of 
65,000 pounds per square inch. 

Single saddle- 
mount! 

Up to 5,000 

5,000 & over 

(ii) If a ball and socket joint is used in place of a 
kingpin, the diameter of the neck of the ball shall be at 
least equal to the diameter of the corresponding solid 
kingpin given in the above table. If hollow kingpins are 
used, the metallic cross-sectional area shall be at least 
equal to the cross-sectional area of the corresponding 

solid kingpin. 
(2) Kingpin fit. If a kingpin bushing is not used, the 

kingpin shall fit snugly into the upper and lower-halves 
but shall not bind. Those portions of the upper or lower- 
halves in moving contact with the kingpin shall be 
smoothly machined with no rough or sharp edges. The 

bearing surface thus provided shall not be less in depth 

than the radius of the kingpin. 

(3) Kingpin bushing on saddle-mounts. The king- 

pin of all new saddle-mounts acquired and used shall be 

snugly enclosed in a bushing at least along such length 

of the kingpin as may be in moving contact with either 

the upper or lower-halves. The bearing surface thus 

provided shall not be less in depth than the radius of the 

kingpin. ; 

(4) Kingpin to restrain vertical motion. The king- 

pin shall be so designed and installed as to restrain the 

upper-half from moving in a vertical direction relative to 

the lower-half. 

(m) Additional requirements for saddle-mounts. 

Saddle-mounts shall comply with the following require- 

ments: 

(1) Bearing surface between upper and lower- 

halves. The upper and lower-halves shall be so con- 
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structed and connected that the bearing surface 
between the two halves shall not be less than 16 square 
inches under any conditions of angularity between the 
towing and towed vehicles: Provided, however, That 
saddle-mounts using a ball and socket joint shall have a 
ball of such dimension that the static bearing load shall 
not exceed 800 pounds per square inch, based on the 
projected cross-sectional area of the ball: And further 
provided, That saddle-mounts having the upper-half 
supported by ball, taper, or roller-bearings shall not 
have such bearings loaded beyond the limits prescribed 
for such bearings by the manufacturer thereof. The 
upper-half shall rest evenly and smoothly upon the 
lower-half and the contact surfaces shall be lubricated 
and maintained so that there shall be a minimum of 
frictional resistance between the parts. 

(2) Saddle-mounts, angularity. All saddle-mounts 
acquired and used shall provide for angularity between 
the towing and towed vehicles due to vertical curvatures 
of the highway. Such means shall not depend upon 
either the looseness or deformation of the parts of either 
the saddle-mount or the vehicles to provide for such 
angularity. 

(3) Tracking. The saddle-mount shall be so designed, 

constructed, maintained, and installed that the towed 
vehicle or vehicles will follow substantially in the path 
of the towing vehicle without swerving. Towed vehicles 
shall not deviate more than 3 inches to either side of the 
path of the towing vehicle when moving in a straight 
line. 

(4) Prevention of frame bending. Where neces- 
sary, provision shall be made to prevent the bending of 
the frame of the towing vehicle by insertion of suitable 
blocks inside the frame channel to prevent kinking. The 
saddle-mount shall not be so located as to cause defor- 
mation of the frame by reason of cantilever action. 

(5) Extension of frame. No saddle-mount shall be 
located at a point to the rear of the frame of a towing 
vehicle. 

(6) Nuts, secured. All nuts used on bolts, U-bolts, 

kingpins, or in any other part of the saddle-mount shall 
be secured against accidental disconnection by means of 
cotter-keys, lock-washers, double nuts, safety nuts, or 
equivalent means. Parts shall be so designed and in- 
stalled that nuts shall be fully engaged. 

(7) Inspection of all parts. The saddle-mount shall 
be so designed that it may be disassembled and each 
separate part inspected for worn, bent, cracked, broken, 
or missing parts. 

(8) Saddle-mounts, marking. Every new saddle- 
mount acquired and used in driveaway-towaway opera- 
tions by a motor carrier shall have the upper-half and 
the lower-half separately marked with the following 
certification of the manufacturer thereof (or words of 
equivalent meaning). 

This saddle-mount complies with the requirements of the Fed- 
eral Motor Carrier Safety Administration for vehicles up to 5,000 

pounds (or over 5,000 pounds): 
Manufactured 

(Month and year) 

by 
(Name of manufacturer) 
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(n) Requirements for devices used to connect motor 

vehicles or parts of motor vehicles together to form one 

vehicle— 
(1) Front axle attachment. The front axle of one 

motor vehicle intended to be coupled with another ve- 

hicle as defined in paragraph (g)(2)(ii) of this section 

shall be attached with U-bolts meeting the require- 

ments of paragraph (j)(2) of this section. 

(2) Rear axle attachment. The rear axle of one 

vehicle shall be coupled to the frame of the other vehicle 

by means of a connecting device which when in place 

forms a rectangle. The device shall be composed of two 

pieces, top and bottom. The device shall be made of 

4-inch by %-inch steel bar bent to shape and shall have 

the corners reinforced with a plate at least 3 inches by 

4 inch by 8 inches long. The device shall be bolted 
together with %4-inch bolts and at least three shall be 
used on each side. Wood may be used as spacers to keep 
the frames apart and it shall be at least 4 inches square. 

[33 FR 19735, Dec. 25, 1968, as amended at 35 FR 10907, July 
7, 1970; 37 FR 21440, Oct. 11, 1972; 53 FR 49400, Dec. 7, 1988; 
70 FR 48054, Aug. 15, 2005; 76 FR 56322 Sept. 13, 2011] 

DOT Interpretations—§393. 71 

Question 1: May a fifth wheel be considered as a coupling 
device when towing a semi-trailer in a driveaway-towaway 
operation? 

Guidance: Yes. §393.71(g) requires the use of a tow-bar or a 
saddle-mount. Since a saddle-mount performs the function of 
a conventional fifth wheel, the use of a fifth wheel is consistent 
with the requirements of this section. 

Subpart G—Miscellaneous Parts 
and Accessories 

§393.75 Tires. 

(a) No motor vehicle shall be operated on any tire that 
(1) has body ply or belt material exposed through the 
tread or sidewall, (2) has any tread or sidewall separa- 
tion, (3) is flat or has an audible leak, or (4) has a cut to 
the extent that the ply or belt material is exposed. 

(b) Any tire on the front wheels of a bus, truck, or 

truck tractor shall have a tread groove pattern depth of 
at least “2 of an inch when measured at any point ona 
major tread groove. The measurements shall not be 
made where tie bars, humps, or fillets are located. 

(c) Except as provided in paragraph (b) of this section, 
tires shall have a tread groove pattern depth of at least 
¥32 of an inch when measured in a major tread groove. 
The measurement shall not be made where tie bars, 
humps or fillets are located. 

(d) No bus shall be operated with regrooved, recapped 
or retreaded tires on the front wheels. 

(e) A regrooved tire with a load-carrying capacity 
equal to or greater than 2,232 kg (4,920 pounds) shall 
not be used on the front wheels of any truck or truck 
tractor. 

(f) Tire loading restrictions (except on manufac- 
tured homes). No motor vehicle (except manufactured 
homes, which are governed by paragraph (g) of this 
section) shall be operated with tires that carry a weight 
greater than that marked on the side-wall of the tire or, 

in the absence of such a marking, a weight greater than 

that specified for the tires in any of the publications of 

any of the organizations listed in Federal Motor Vehicle 

Safety Standard No. 119 (49 CFR 571.119, S5.1(b)) un- 

less: 
(1) The vehicle is being operated under the terms of a 

special permit issued by the State; and 

(2) The vehicle is being operated at a reduced speed to 

compensate for the tire loading in excess of the manu- 

facturer’s rated capacity for the tire. In no case shall the 

speed exceed 80 km/hr (50 mph). 

(g)(1) Tire loading restrictions for manufactured 

homes built before January 1, 2002. Manufactured 

homes that are labeled pursuant to 24 CFR 3282. 

362(c)(2)(i) before January 1, 2002, must not be trans- 

ported on tires that are loaded more than 18 percent 

over the load rating marked on the sidewall of the tire 

or, in the absence of such a marking, more than 18 

percent over the load rating specified in any of the 

publications of any of the organizations listed in FMVSS 
No. 119 (49 CFR 571.119, S5.1(b)). Manufactured homes 

labeled before January 1, 2002, transported on tires 
overloaded by 9 percent or more must not be operated at 
speeds exceeding 80 km/hr (50 mph). 

(2) Tire loading restrictions for manufactured 
homes built on or after January 1, 2002. Manufac- 
tured homes that are labeled pursuant to 24 CFR 3282. 
362(c)(2)(i) on or after January 1, 2002, must not be 

transported on tires loaded beyond the load rating 
marked on the sidewall of the tire or, in the absence of 
such a marking, the load rating specified in any of the 
publications of any of the organizations listed in FMVSS 
No. 119 (49 CFR 571.119, S5.1(b)). 

(h) Tire inflation pressure. (1) No motor vehicle 
shall be operated on a tire which has a cold inflation 
pressure less than that specified for the load being 
carried. 

(2) If the inflation pressure of the tire has been in- 
creased by heat because of the recent operation of the 
vehicle, the cold inflation pressure shall be estimated by 
subtracting the inflation buildup factor shown in Table 
1 from the measured inflation pressure. 

Table 1—inflation pressure measurement 
correction for heat 

Minimum inflation pressure buildup 

Average speed of ve- | Tires with 1,814 kg | Tires with over 1,814 kg 
hicle in the previous (4,000 Ibs.) maxi- | (4,000 Ibs.) load rating 

hour mum load rating or 
less 

66-88.5 km/hr (41-55 | a8 kPa (5 psi) 
mph) 

103.4 kPa (15 psi). 

[34 FR 9344, June 13, 1969, as amended at 40 FR 44557, Sept. 
29, 1975; 41 FR 36657, Aug. 31, 1976; 44 FR 25455, May 1, 1979; 
44 FR 47938, Aug. 16, 1979; 53 FR 18057, May 19, 1988; 53 FR 
49401, Dec. 7, 1988; 63 FR 8330-8339, Feb. 18, 1998; 65 FR 
70220, Nov. 21, 2000; 70 FR 48054, Aug. 15, 2005] 

DOT Interpretations—§393.75 
Question 1: If a CMV has a defective tire, may the driver 

remove the defective tire from the axle and drive with three 
tires on an axle instead of four? 
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Guidance: Yes, provided the weight on all of the remaining 
tires does not exceed the maximum allowed under §393.75(f). 

Question 2: May a CMV be operated with tires that carry 
a greater weight than the weight marked on the side wall of 
the tires? 

Guidance: Yes, but only if the CMV is being operated under 
the terms of a State-issued special permit, and at a reduced 
speed that is appropriate to compensate for tire loading in 
excess of the rated capacity. 

Question 3: May a vehicle transport HM when equipped 
with retreaded tires? 

Guidance: Yes. The only CMV that may not utilize re- 
treaded tires is a bus, and then only on its front wheels. 

Question 4: May tires be filled with materials other than 
air (e.g., silicone, polyurethane)? 

Guidance: §393.75 does not prohibit the use of tires filled 
with material other than air. However, $393.3 may prohibit 
the use of such tires under certain circumstances. Some sub- 
stances used in place of air in tires may not maintain a 
constant physical state at different temperatures. While these 
substances are solid at lower temperatures, the increase in 
temperature from highway use may result in the substance 
changing from a solid to a liquid. The use of a substance which 
could undergo such a change in its physical characteristics is 
not safe, and is not in compliance with §393.3. 

§393.76 Sleeper berths. 

(a) Dimensions—(1) Size. A sleeper berth must be at 
least the following size: 

Length Width 
measured | measured Height 

on on measured 
centerline | centerline | from high- 
of longi- | of trans- | est point 
tudinal verse of top of 

Date of installation on motor axis axis mattress 
vehicle (inches) | (inches) | (inches)' 

Before January 1, 1953......... Vie 18 18 

After December 31, 1952 ....... 78s; 21 21 

and before October 1, 1975..... 

After September 30, 1975....... 75 24 24 

‘In the case of a sleeper berth which utilizes an adjustable 
mechanical suspension system, the required clearance can be 
measured when the suspension system is adjusted to the height 
to which it would settle when occupied by a driver. 

(2) Shape. A sleeper berth installed on a motor ve- 

hicle on or after January 1, 1953 must be of generally 

rectangular shape, except that the horizontal corners 

and the roof corners may be rounded to radii not ex- 

ceeding 10-2 inches. 

(3) Access. A sleeper berth must be constructed so 

that an occupant’s ready entrance to, and exit from, the 

sleeper berth is not unduly hindered. 

(b) Location. (1) Asleeper berth must not be installed 

in or on a semitrailer or a full trailer other than a house 

trailer. 
(2) A sleeper berth located within the cargo space of a 

motor vehicle must be securely compartmentalized from 

the remainder of the cargo space. A sleeper berth in- 

stalled on or after January 1, 1953 must be located in 

the cab or immediately adjacent to the cab and must be 

securely fixed with relation to the cab. : 

(c) Exit from the berth. (1) Except as provided in 

paragraph (c)(2) of this section, there must be a direct 
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and ready means of exit from a sleeper berth into the 
driver’s seat or compartment. If the sleeper berth was 
installed on or after January 1, 1963, the exit must be a 

doorway or opening at least 18 inches high and 36 
inches wide. If the sleeper berth was installed before 
January 1, 1963, the exit must have sufficient area to 

contain an ellipse having a major axis of 24 inches and 
a minor axis of 16 inches. 

(2) A sleeper berth installed before January 1, 1953 
must either: 

(i) Conform to the requirements of paragraph (c)(1) of 
this section; or 

(ii) Have at least two exits, each of which is at least 18 

inches high and 21 inches wide, located at opposite ends 
of the vehicle and useable by the occupant without the 
assistance of any other person. 

(d) Communication with the driver. A sleeper 
berth which is not located within the driver’s compart- 
ment and has no direct entrance into the driver’s com- 
partment must be equipped with a means of 
communication between the occupant and the driver. 
The means of communication may consist of a tele- 
phone, speaker tube, buzzer, pull cord, or other me- 

chanical or electrical device. 
(e) Equipment. A sleeper berth must be properly 

equipped for sleeping. Its equipment must include: 
(1) Adequate bedclothing and blankets; and 
(2) Either: 
(i) Springs and a mattress; or 
(ii) An innerspring mattress; or 
(ii) A cellular rubber or flexible foam mattress at least 

four inches thick; or 

(iv) A mattress filled with a fluid and of sufficient 
thickness when filled to prevent “bottoming-out” when 
occupied while the vehicle is in motion. 

(f) Ventilation. A sleeper berth must have louvers or 
other means of providing adequate ventilation. A 
sleeper berth must be reasonably tight against dust and 
rain. 

(g) Protection against exhaust and fuel leaks 
and exhaust heat. A sleeper berth must be located so 
that leaks in the vehicle’s exhaust system or fuel system 
do not permit fuel, fuel system gases, or exhaust gases 
to enter the sleeper berth. A sleeper berth must be 
located so that it will not be overheated or damaged by 
reason of its proximity to the vehicle’s exhaust system. 

(h) Occupant restraint. A motor vehicle manufac- 
tured on or after July 1, 1971, and equipped with a 
sleeper berth must be equipped with a means of pre- 
venting ejection of the occupant of the sleeper berth 
during deceleration of the vehicle. The restraint system 
must be designed, installed, and maintained to with- 

stand a minimum total force of 6,000 pounds applied 
toward the front of the vehicle and parallel to the lon- 
gitudinal axis of the vehicle. 

(39 FR 14711, Apr. 26, 1974; 39 FR 17233, May 14, 1974, as 
amended at 53 FR 49401, Dec. 7, 1988] 

DOT Interpretations—$393. 76 

Question 1: If a compartment in a CMV is no longer used 
as a sleeper berth, must it be maintained and equipped as a 
sleeper berth as required in §393.76? 

Guidance: No. 
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§393.77 Heaters. 

On every motor vehicle, every heater shall comply 

with the following requirements: 

(a) Prohibited types of heaters. The installation or 

use of the following types of heaters is prohibited: 

(1) Exhaust heaters. Any type of exhaust heater in 

which the engine exhaust gases are conducted into or 

through any space occupied by persons or any heater 

which conducts engine compartment air into any such 

space. 
(2) Unenclosed flame heaters. Any type of heater 

employing a flame which is not fully enclosed, except 
that such heaters are not prohibited when used for 
heating the cargo of tank motor vehicles. 

(3) Heaters permitting fuel leakage. Any type of 
heater from the burner of which there could be spillage 
or leakage of fuel upon the tilting or overturning of the 
vehicle in which it is mounted. 

(4) Heaters permitting air contamination. Any 
heater taking air, heated or to be heated, from the 

engine compartment or from direct contact with any 
portion of the exhaust system; or any heater taking air 
in ducts from the outside atmosphere to be conveyed 
through the engine compartment, unless said ducts are 
so constructed and installed as to prevent contamina- 
tion of the air so conveyed by exhaust or engine com- 
partment gases. 

(5) Solid fuel heaters except wood charcoal. Any 
stove or other heater employing solid fuel except wood 
charcoal. 

(6) Portable heaters. Portable heaters shall not be 
used in any space occupied by persons except the cargo 
space of motor vehicles which are being loaded or 
unloaded. 

(b) Heater specifications. All heaters shall comply 
with the following specifications: 

(1) Heating elements, protection. Every heater 
shall be so located or protected as to prevent contact 
therewith by occupants, unless the surface temperature 
of the protecting grilles or of any exposed portions of the 
heaters, inclusive of exhaust stacks, pipes, or conduits 
shall be lower than would cause contact burns. Ad- 
equate protection shall be afforded against igniting 
parts of the vehicle or burning occupants by direct 
radiation. Wood charcoal heaters shall be enclosed 
within a metal barrel, drum, or similar protective en- 
closure which enclosure shall be provided with a se- 
curely fastened cover. 

(2) Moving parts, guards. Effective guards shall be 
provided for the protection of passengers or occupants 
against injury by fans, belts, or any other moving parts. 

(3) Heaters, secured. Every heater and every heater 
enclosure shall be securely fastened to the vehicle in a 
substantial manner so as to provide against relative 
motion within the vehicle during normal usage or in the 
event the vehicle overturns. Every heater shall be so 
designed, constructed, and mounted as to minimize the 
likelihood of disassembly of any of its parts, including 
exhaust stacks, pipes, or conduits, upon overturn of the 
vehicle in or on which it is mounted. Wood charcoal 
heaters shall be secured against relative motion within 

the enclosure required by paragraph (c)(1) of this sec- 

tion, and the enclosure shall be securely fastened to the 

motor vehicle. 

(4) Relative motion between fuel tank and 

heater. When either in normal operation or in the event 

of overturn, there is or is likely to be relative motion 

between the fuel tank for a heater and the heater, or 

between either of such units and the fuel lines between 

them, a suitable means shall be provided at the point of 

greatest relative motion so as to allow this motion with- 

out causing failure of the fuel lines. 

(5) Operating controls to be protected. On every 

bus designed to transport more than 15 passengers, 

including the driver, means shall be provided to prevent 

unauthorized persons from tampering with the operat- 

ing controls. Such means may include remote control by 
the driver; installation of controls at inaccessible places; 

control of adjustments by key or keys; enclosure of 
controls in a locked space, locking of controls, or other 

means of accomplishing this purpose. 
(6) Heater, hoses. Hoses for all hot water and steam 

heater systems shall be specifically designed and con- 
structed for that purpose. 

(7) Electrical apparatus. Every heater employing 
any electrical apparatus shall be equipped with electri- 
cal conductors, switches, connectors, and other electri- 

cal parts of ample current-carrying capacity to provide 
against overheating; any electric motor employed in any 
heater shall be of adequate size and so located that it 
will not be overheated; electrical circuits shall be pro- 
vided with fuses and/or circuit breakers to provide 
against electrical overloading; and all electrical conduc- 
tors employed in or leading to any heater shall be 
secured against dangling, chafing, and rubbing and 
shall have suitable protection against any other condi- 
tion likely to produce short or open circuits. 

NOTE: Electrical parts certified as proper for use by Under- 
writers’ Laboratories, Inc., shall be deemed to comply with the 
foregoing requirements. 

(8) Storage battery caps. If a separate storage bat- 
tery is located within the personnel or cargo space, such 
battery shall be securely mounted and equipped with 
nonspill filler caps. 

(9) Combustion heater exhaust construction. Ey- 
ery heater employing the combustion of oil, gas, lique- 
fied petroleum gas, or any other combustible material 
shall be provided with substantial means of conducting 
the products of combustion to the outside of the vehicle: 
Provided, however, That this requirement shall not ap- 
ply to heaters used solely to heat the cargo space of 
motor vehicles where such motor vehicles or heaters are 
equipped with means specifically designed and main- 
tained so that the carbon monoxide concentration will 
never exceed 0.2 percent in the cargo space. The exhaust 
pipe, stack, or conduit if required shall be sufficiently 
substantial and so secured as to provide reasonable 
assurance against leakage or discharge of products of 
combustion within the vehicle and, if necessary, shall be 
so insulated as to make unlikely the burning or charring 
of parts of the vehicle by radiation or by direct contact. 
The place of discharge of the products of combustion to 
the atmosphere and the means of discharge of such 
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products shall be such as to minimize the likelihood of 
their reentry into the vehicle under all operating 
conditions. 

(10) Combustion chamber construction. The de- 
sign and construction of any combustion-type heater 
except cargo space heaters permitted by the proviso of 
paragraph (c)(9) of this section and unenclosed flame 
heaters used for heating cargo of tank motor vehicles 
shall be such as to provide against the leakage of prod- 
ucts of combustion into air to be heated and circulated. 
The material employed in combustion chambers shall be 
such as to provide against leakage because of corrosion, 
oxidation or other deterioration. Joints between com- 
bustion chambers and the air chambers with which they 
are in thermal and mechanical contact shall be so de- 
signed and constructed as to prevent leakage between 
the chambers and the materials employed in such joints 
shall have melting points substantially higher than the 
maximum temperatures likely to be attained at the 
points of jointure. 

(11) Heater fuel tank location. Every bus designed 
to transport more than 15 passengers, including the 
driver, with heaters of the combustion type shall have 
fuel tanks therefor located outside of and lower than the 
passenger space. When necessary, suitable protection 
shall be afforded by shielding or other means against 
the puncturing of any such tank or its connections by 
flying stones or other objects. 

(12) Heater, automatic fuel control. Gravity or 
siphon feed shall not be permitted for heaters using 
liquid fuels. Heaters using liquid fuels shall be equipped 
with automatic means for shutting off the fuel or for 
reducing such flow of fuel to the smallest practicable 
magnitude, in the event of overturn of the vehicle. 
Heaters using liquefied petroleum gas as fuel shall have 
the fuel line equipped with automatic means at the 
source of supply for shutting off the fuel in the event of 
separation, breakage, or disconnection of any of the fuel 
lines between the supply source and the heater. 

(13) “Tell-tale” indicators. Heaters subject to para- 
graph (b)(14) of this section and not provided with 
automatic controls shall be provided with “tell-tale” 

means to indicate to the driver that the heater is prop- 

erly functioning. The requirement shall not apply to 

heaters used solely for the cargo space in semitrailers or 

full trailers. 
(14) Shut-off control. Automatic means, or manual 

means if the control is readily accessible to the driver 

without moving from the driver’s seat, shall be provided 

to shut off the fuel and electrical supply in case of failure 

of the heater to function for any reason, or in case the 

heater should function improperly or overheat. This 

requirement shall not apply to wood charcoal heaters or 

to heaters used solely to heat the contents of cargo tank 

motor vehicles, but wood charcoal heaters must be pro- 

vided with a controlled method of regulating the flow of 

combustion air. 
(15) Certification required. Every combustion-type 

heater, except wood charcoal heaters, the date of manu- 

facture of which is subsequent to December 31, 1952, 

and every wood charcoal heater, the date of manufac- 

ture of which is subsequent to September 1, 1953, shall 

be marked plainly to indicate the type of service for 

§393.80 

which such heater is designed and with a certification 
by the manufacturer that the heater meets the appli- 
cable requirements for such use. For example, “Meets 
I.C.C. Bus Heater Requirements,” “Meets I.C.C. Flue- 
Vented Cargo Space Heater Requirements,” and after 
December 31, 1967, such certification shall read “Meets 
FMCSA Bus Heater Requirements,” “Meets FMCSA 
Flue-Vented Cargo Space Heater Requirements,” etc. 

(c) Exception. The certification for a catalytic heater 
which is used in transporting flammable liquid or gas 
shall be as prescribed under §177.834(1) of this title. 

[33 FR 19735, Dec. 25, 1968, as amended at 40 FR 51198, Nov. 
4, 1975; 53 FR 49401, Dec. 7, 1988; 77 FR 59828, Oct. 1, 2012; 
78 FR 58484, Sept. 24, 2013] 

$393.78 Windshield wiping and washing systems. 

(a) Vehicles manufactured on or after December 
25, 1968. Each bus, truck, and truck-tractor manufac- 

tured on or after December 25, 1968, must have a 

windshield wiping system that meets the requirements 
of FMVSS No. 104 (S4.1) in effect on the date of 
manufacture. Each of these vehicles must have a wind- 
shield washing system that meets the requirements of 
FMVSS No. 104 (84.2.2) in effect on the date of 
manufacture. 

(b) Vehicles manufactured between June 30, 
1953, and December 24, 1968. Each truck, truck- 

tractor, and bus manufactured between June 30, 1953, 

and December 24, 1968, shall be equipped with a power- 
driven windshield wiping system with at least two 
wiper blades, one on each side of the centerline of the 
windshield. Motor vehicles which depend upon vacuum 
to operate the windshield wipers, shall have the wiper 
system constructed and maintained such that the per- 
formance of the wipers will not be adversely affected by 
a change in the intake manifold pressure. 

(c) Driveaway-towaway operations. Windshield 
wiping and washing systems need not be in working 
condition while a commercial motor vehicle is being 
towed in a driveaway-tow-away operation. 

[70 FR 48054, Aug. 15, 2005] 

§393.79 Windshield defrosting and defogging sys- 
tems. 

(a) Vehicles manufactured on or after December 
25, 1968. Each bus, truck, and truck-tractor manufac- 

tured on or after December 25, 1968, must have a 
windshield defrosting and defogging system that meets 
the requirements of FMVSS No. 103 in effect on the date 
of manufacture. 

(b) Vehicles manufactured before December 25, 
1968. Each bus, truck, and truck-tractor shall be 
equipped with a means for preventing the accumulation 
of ice, snow, frost, or condensation that could obstruct 

the driver’s view through the windshield while the ve- 

hicle is being driven. 

[70 FR 48054, Aug. 15, 2005] 

§393.80 Rear-vision mirrors. 

(a) Every bus, truck, and truck tractor shall be 

equipped with two rear-vision mirrors, one at each side, 

firmly attached to the outside of the motor vehicle, and 

so located as to reflect to the driver a view of the 
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highway to the rear, along both sides of the vehicle. All 

such regulated rear-vision mirrors and their replace- 

ments shall meet, as a minimum, the requirements of 

FMVSS No. 111 (49 CFR 571.111) in force at the time 

the vehicle was manufactured. 

(b) Exceptions. (1) Mirrors installed on a vehicle 

manufactured prior to January 1, 1981, may be contin- 

ued in service, provided that if the mirrors are replaced 
they shall be replaced with mirrors meeting, as a mini- 
mum, the requirements of FMVSS No. 111 (49 CFR 
571.111) in force at the time the vehicle was 

manufactured. 
(2) Only one outside mirror shall be required, which 

shall be on the driver’s side, on trucks which are so 
constructed that the driver has a view to the rear by 
means of an interior mirror. 

(3) In driveaway-towaway operations, the driven ve- 
hicle shall have at least one mirror furnishing a clear 
view to the rear. 

[48 FR 57139, Dec. 28, 1983] 

§393.81 Horn. 

Every bus, truck, truck tractor, and every driven 
motor vehicle in driveaway-towaway operations shall be 
equipped with a horn and actuating elements which 
shall be in such condition as to give an adequate and 
reliable warning signal. 

DOT Interpretations—$393.81 

Question 1: Do the FMCSRs specify what type of horn is to 
be used on a CMV? 

Guidance: No. 

Question 2: Are there established criteria in the FMCSRs 
to determine the minimum sound level of horns on CMVs? 

Guidance: No. 

§393.82 Speedometer. 

Hach bus, truck, and truck-tractor must be equipped 
with a speedometer indicating vehicle speed in miles per 
hour and/or kilometers per hour. The speedometer must 
be accurate to within plus or minus 8 km/hr (5 mph) at 
a speed of 80 km/hr (50 mph). 

[70 FR 48054, Aug. 15, 2005] 

DOT Interpretations—§393.82 

Question I: What does the phrase “reasonable accuracy” 
mean? 

Guidance: “Reasonable accuracy” is interpreted to mean 
accuracy to within plus or minus 5 mph at a speed of 50 mph. 

§393.83 Exhaust systems. 

(a) Every motor vehicle having a device (other than as 
part of its cargo) capable of expelling harmful combus- 
tion fumes shall have a system to direct the discharge of 
such fumes. No part shall be located where its location 
would likely result in burning, charring, or damaging 
the electrical wiring, the fuel supply, or any combustible 
part of the motor vehicle. 

(b) No exhaust system shall discharge to the atmo- 
sphere at a location immediately below the fuel tank or 
the fuel tank filler pipe. - 

(c) The exhaust system of a bus powered by a gasoline 

engine shall discharge to the atmosphere at or within 6 

inches forward of the rearmost part of the bus. 

(d) The exhaust system of a bus using fuels other than 

gasoline shall discharge to the atmosphere either: 

(1) At or within 15 inches forward of the rearmost part 

of the vehicle; or 

(2) To the rear of all doors or windows designed to be 

open, except windows designed to be opened solely as 

emergency exits. 

(e) The exhaust system of every truck and truck 

tractor shall discharge to the atmosphere at a location to 
the rear of the cab or, if the exhaust projects above the 
cab, at a location near the rear of the cab. 

(f) No part of the exhaust system shall be temporarily 
repaired with wrap or patches. 

(g) No part of the exhaust system shall leak or dis- 
charge at a point forward of or directly below the driver/ 
sleeper compartment. The exhaust outlet may 
discharge above the cab/sleeper roofline. 

(h) The exhaust system must be securely fastened to 

the vehicle. 
(i) Exhaust systems may use hangers which permit 

required movement due to expansion and contraction 
caused by heat of the exhaust and relative motion be- 
tween engine and chassis of a vehicle. 

[53 FR 49401, Dec. 7, 1988] 

DOT Interpretations—$393.83 

Question 1: Is a heat shield mandatory on a vertical 
exhaust stack? 

Guidance: No. However, §393.83 requires the placement of 
the exhaust system in such a manner as to prevent the 
burning, charring, or damaging of the electrical wiring, the 
fuel supply, or any combustible part of the CMV. 

Question 2: Does §393.83 specify the type of exhaust sys- 
tem, vertical or horizontal, to be used on trucks or truck 
tractors? 

Guidance: No. 

§393.84 Floors. 

The flooring in all motor vehicles shall be substan- 
tially constructed, free of unnecessary holes and open- 
ings, and shall be maintained so as to minimize the 

entrance of fumes, exhaust gases, or fire. Floors shall 
not be permeated with oil or other substances likely to 
cause injury to persons using the floor as a traction 
surface. 

[53 FR 49401, Dec. 7, 1988} 

§393.85 [Reserved] 

eee Rear impact guards and rear end protec- 
ion. 

(a\1) General requirements for trailers and 
semitrailers manufactured on or after January 
26, 1998. Each trailer and semitrailer with a gross 
vehicle weight rating of 4,536 kg (10,000 pounds) or 
more, and manufactured on or after J anuary 26, 1998, 
must be equipped with a rear impact guard that meets 
the requirements of Federal Motor Vehicle Safety Stan- 
dard No. 223 (49 CFR 571.223) in effect at the time the 
vehicle was manufactured. When the rear impact guard 
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is installed on the trailer or semitrailer, the vehicle 
must, at a minimum, meet the requirements of FMVSS 
No. 224 (49 CFR 571.224) in effect at the time the 
vehicle was manufactured. The requirements of para- 
graph (a) of this section do not apply to pole trailers (as 
defined in §390.5 of this chapter); pulpwood trailers, low 
chassis vehicles, special purpose vehicles, wheels back 
vehicles (as defined in §393.5); and trailers towed in 
driveaway-towaway operations (as defined in $390.5), 

(2) Impact Guard Width. The outermost surfaces of 
the horizontal member of the guard must extend to 
within 100 mm (4 inches) of the side extremities of the 
vehicle. The outermost surface of the horizontal mem- 
ber shall not extend beyond the side extremity of the 
vehicle. 

(3) Guard Height. The vertical distance between the 
bottom edge of the horizontal member of the guard and 
the ground shall not exceed 560 mm (22 inches) at any 
point across the full width of the member. Guards with 
rounded corners may curve upward within 255 mm (10 
inches) of the longitudinal vertical planes that are tan- 
gent to the side extremities of the vehicle. 

(4) Guard Rear Surface. At any height 560 mm (22 
inches) or more above the ground, the rearmost surface 

of the horizontal member of the guard must be within 
305 mm (12 inches) of the rear extremity of the vehicle. 
This paragraph shall not be construed to prohibit the 
rear surface of the guard from extending beyond the 
rear extremity of the vehicle. Guards with rounded 
corners may curve forward within 255 mm (10 inches) of 
the side extremity. 

(5) Cross-Sectional Vertical Height. The horizon- 
tal member of each guard must have a cross sectional 
vertical height of at least 100 mm (3.94 inches) at any 
point across the guard width. 

(6) Certification and labeling requirements for 
rear impact protection guards. Each rear impact 
guard used to satisfy the requirements of paragraph 
(a)(1) of this section must be permanently marked or 
labeled as required by FMVSS No. 223 (49 CFR 571.223, 
S5.3). The label must be on the forward-facing surface of 
the horizontal member of the guard, 305 mm (12 inches) 

inboard of the right end of the guard. The certification 
label must contain the following information: 

(i) The impact guard manufacturer’s name and ad- 

dress; 

(ii) The statement “Manufactured in 

(inserting the month and a year that the guard was 

manufactured); and, 

(iii) The letters “DOT”, constituting a certification by 

the guard manufacturer that the guard conforms to all 

requirements of FMVSS No. 223. 

(b)(1) Requirements for motor vehicles manufac- 

tured after December 31, 1952 (except trailers or 

semitrailers manufactured on or after January 

26, 1998). Each motor vehicle manufactured after De- 

cember 31, 1952, (except truck tractors, pole trailers, 

pulpwood trailers, or vehicles in driveaway-towaway 

operations) in which the vertical distance between the 

rear bottom edge of the body (or the chassis assembly if 

the chassis is the rearmost part of the vehicle) and the 

ground is greater than 76.2 cm (30 inches) when the 

motor vehicle is empty, shall be equipped with a rear 

” 
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impact guard(s). The rear impact guard(s) must be in- 
stalled and maintained in such a manner that: 

(i) The vertical distance between the bottom of the 
guard(s) and the ground does not exceed 76.2 cm (30 
inches) when the motor vehicle is empty; 

(ii) The maximum lateral distance between the closest 
points between guards, if more than one is used, does 
not exceed 61 cm (24 inches); 

(ii) The outermost surfaces of the horizontal member 
of the guard are no more than 45.7 cm (18 inches) from 
each side extremity of the motor vehicle; 

(iv) The impact guard(s) are no more than 61 cm (24 
inches) forward of the rear extremity of the motor 
vehicle. 

(2) Construction and Attachment. The rear impact 
guard(s) must be substantially constructed and at- 
tached by means of bolts, welding, or other comparable 
means. 

(3) Vehicle Components and Structures that 
may be used to satisfy the requirements of para- 
graph (b) of this section. Low chassis vehicles, special 
purpose vehicles, or wheels back vehicles constructed 
and maintained so that the body, chassis, or other parts 
of the vehicle provide the rear end protection compa- 
rable to impact guard(s) conforming to the requirements 
of paragraph (b)(1) of this section shall be considered to 
be in compliance with those requirements. 

[64 FR 47708, September 1, 1999] 

§393.87 Warning flags on projecting loads. 

(a) Any commercial motor vehicle transporting a load 
which extends beyond the sides by more than 102 mm (4 
inches) or more than 1,219 mm (4 feet) beyond the rear 
must have the extremities of the load marked with red 
or orange fluorescent warning flags. Each warning flag 
must be at least 457 mm (18 inches) square. 

(b) Position of flags. There must be a single flag at 
the extreme rear if the projecting load is two feet wide 
or less. Two warning flags are required if the projecting 
load is wider than two feet. Flags must be located to 
indicate maximum width of loads which extend beyond 
the sides and/or rear of the vehicle. 

[53 FR 49401, Dec. 7, 1988; 70 FR 48054, Aug. 15, 2005] 

DOT Interpretations—§393.87 

Question 1: May a triangular-shaped flag or device be used 
by itself to mark an oversized load? 

Guidance: No. However, nothing prohibits using a 
triangular-shaped flag in conjunction with the prescribed flag. 

§393.88 Television receivers. 

Any motor vehicle equipped with a television viewer, 
screen or other means of visually receiving a television 
broadcast shall have the viewer or screen located in the 
motor vehicle at a point to the rear of the back of the 
driver’s seat if such viewer or screen is in the same 
compartment as the driver and the viewer or screen 
shall be so located as not to be visible to the driver, while 
he/she is driving the motor vehicle. The operating con- 
trols for the television receiver shall be so located that 

the driver cannot operate them without leaving the 

driver’s seat. 
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DOT Interpretations—§393.88 

Question 1: Does §393.88 restrict the use of closed circuit 

monitor devices being used as a safety viewing system that 

would eliminate blind-side motor carrier accidents? 

Guidance: No. The restriction of this section would not 

apply because the device cannot receive television broadcasts 

or be used for the viewing of video tapes. 

§393.89 Buses, driveshaft protection. 

Any driveshaft extending lengthways under the floor 
of the passenger compartment of a bus, shall be pro- 
tected by means of at least one guard or bracket at that 
end of the shaft which is provided with a sliding con- 
nection (spline or other such device) to prevent the 
whipping of the shaft in the event of failure thereof or of 
any of its component parts. A shaft contained within a 
torque tube shall not require any such device. 

[33 FR 19735, Dec. 25, 1968, as amended at 53 FR 49402, Dec. 
7, 1988] 

DOT Interpretations—§393.89 

Question 1: For the purposes of §393.89, would a spline 
and yoke that is secured by a nut be considered a sliding 
connection? 

Guidance: No. To be considered a sliding connection, the 
spline must be able to move within the sleeve. When the end 
of the spline is secured by a nut, it no longer has that freedom. 

Question 2: On multiple drive shaft buses, does §393.89 
require that all segments of the drive shaft be protected no 
matter the segments’ length? 

Guidance: Yes. Each drive shaft must have one guard or 
bracket for each end of a shaft which is provided with a sliding 
connection (spline or other such device). 

Question 3: How does an existing pillow bearing (shaft 
support) on a multiple driveshaft system affect the require- 
ment? 

Guidance: It does not affect the requirement. It is part of 
the requirement. 

§393.90 Buses, standee line or bar. 

Except as provided below, every bus which is designed 
and constructed so as to allow standees, shall be plainly 
marked with a line of contrasting color at least 2 inches 
wide or equipped with some other means so as to indi- 
cate to any person that he/she is prohibited from occu- 
pying a space forward of a perpendicular plane drawn 
through the rear of the driver’s seat and perpendicular 
to the longitudinal axis of the bus. Every bus shall have 
clearly posted at or near the front, a sign with letters at 
least one-half inch high stating that it is a violation of 
the Federal Motor Carrier Safety Administration’s regu- 
lations for a bus to be operated with persons occupying 
the prohibited area. The requirements of this section 
shall not apply to any bus being transported in 
driveaway-towaway operation or to any level of the bus 
other than that level in which the driver is located nor 
shall they be construed to prohibit any seated person 
from occupying permanent seats located in the prohib- 
ited area provided such seats are so located that persons 
sitting therein will not interfere with the driver’s safe 
operation of the bus. 

§393.91 Buses, aisle seats prohibited. 

No bus shall be equipped with aisle seats unless such 

seats are so designed and installed as to automatically 

fold and leave a clear aisle when they are unoccupied. 

No bus shall be operated if any seat therein is not 

securely fastened to the vehicle. 

[53 FR 49402, Dec. 7, 1988] 

§393.92 [Reserved] 

DOT Interpretations—§393.92 

Question 1: Is a contractor-operated school bus operating 

in interstate commerce required to have emergency lights 

over the exit door? 

Guidance: Yes. Any bus used in interstate commerce for 
other than school bus operations, as defined in §390.5, is 
subject to the FMCSRs. 

§393.93 Seats, seat belt assemblies, and seat belt 

assembly anchorages. 

(a) Buses—(1) Buses manufactured on or after 
January 1, 1965, and before July 1, 1971. After June 
30, 1972, every bus manufactured on or after January 1, 
1965, and before July 1, 1971, must be equipped with a 

Type 1 or Type 2 seat belt assembly that conforms to 
Federal Motor Vehicle Safety Standard No. 209" (§571. 
209) installed at the driver’s seat and seat belt assembly 
anchorages that conform to the location and geometric 
requirements of Federal Motor Vehicle Safety Standard 
No. 2101 (§571.210) for that seat belt assembly. 

(2) Buses manufactured on or after July 1, 1971. 
Every bus manufactured on or after July 1, 1971, must 

conform to the requirements of Federal Motor Vehicle 
Safety Standard No. 208? ($571.208) (relating to instal- 
lation of seat belt assemblies) and Federal Motor Ve- 
hicle Safety Standard No. 210’ (§571.210) (relating to 
installation of seat belt assembly anchorages). 

(3) Buses manufactured on or after January 1, 
1972. Every bus manufactured on or after January 1, 
1972, must conform to the requirements of Federal 
Motor Vehicle Safety Standard No. 207! (§571.207) (re- 
lating to seating systems). 

(b) Trucks and truck tractors. (1) Trucks and 
truck tractors manufactured on and after Janu- 
ary 1, 1965, and before July 1, 1971. Except as 
provided in paragraph (d) of this section, after June 30, 
1972, every truck and truck tractor manufactured on or 
after January 1, 1965, and before July 1, 1971, must be 
equipped with a Type 1 or Type 2 seat belt assembly that 
conforms to Federal Motor Vehicle Safety Standard No. 
209 (§571.209) installed at the driver’s seat and at the 
right front outboard seat, if the vehicle has one, and seat 
belt assembly anchorages that conform to the location 
and geometric requirements of Federal Motor Vehicle 
Safety Standard No. 210 (§571.210) for each seat belt 
assembly that is required by this subparagraph. 

(2) Trucks and truck tractors manufactured on 
or after July 1, 1971. Every truck and truck tractor 
manufactured on or after July 1, 1971, except a truck or 

“Individual copies of Federal Motor Vehicle Safety Standards may 
be obtained from the National Highway Traffic Safety Administra- 
tion, 1200 New Jersey Ave., SE., Washington, DC 20590-0001. 
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truck tractor being transported in driveaway-towaway 
operation and having an incomplete vehicle seating and 
cab configuration, must conform to the requirements of 
Federal Motor Vehicle Safety Standard No. 2081 ($571. 
208) (relating to installation of seat belt assemblies) and 
Federal Motor Vehicle Safety Standard No. 210! ( 8571. 
210) (relating to installation of seat belt assembly 
anchorages). 

(3) Trucks and truck tractors manufactured on 
or after January 1, 1972. Every truck and truck trac- 
tor manufactured on or after January 1, 1972, except a 
truck or truck tractor being transported in driveaway- 
towaway operation and having an incomplete vehicle 
seating and cab configuration, must conform to the 

requirements of Federal Motor Vehicle Safety Standard 
No. 207 '(§571.207) (relating to seating systems). 

(c) Effective date of standards. Whenever para- 
graph (a) or (b) of this section requires conformity to a 
Federal Motor Vehicle Safety Standard, the vehicle or 
equipment must conform to the version of the Standard 
that is in effect on the date the vehicle is manufactured 
or on the date the vehicle is modified to conform to the 
requirements of paragraph (a) or (b) of this section, 
whichever is later. 

(d) Trucks and truck tractors manufactured on or 
after January 1, 1965, and before July 1, 1971, and 
operated in the State of Hawaii, must comply with the 
provisions of paragraph (b) of this section on and after 
January 1, 1976. 

[35 FR 16839, Oct. 30, 1970, as amended at 39 FR 32561, Sept. 
9, 1974; 40 FR 32336, Aug. 1, 1975; 72 FR 55703, Oct. 1, 2007] 

DOT Interpretations—$393.93 

Question 1: If a CMV, other than a motor coach, is 
equipped with a passenger seat, is a seat belt required for the 
passenger seat? 

Guidance: Yes. 

$393.94 Interior noise levels in power units. 

(a) Applicability of this section. The interior noise 
level requirements apply to all trucks, truck-tractors, 

and buses. 

(b) General rule. The interior sound level at the 

driver’s seating position of a motor vehicle must not 

exceed 90 dB(A) when measured in accordance with 

paragraph (c) of this section. 

(c) Test procedure. (1) Park the vehicle at a location 

so that no large reflecting surfaces, such as other ve- 

hicles, signboards, buildings, or hills, are within 50 feet 

of the driver’s seating position. 

(2) Close all vehicle doors, windows, and vents. Turn 

off all power-operated accessories. 

(3) Place the driver in his/her normal seated position 

at the vehicle’s controls. Evacuate all occupants except 

the driver and the person conducting the test. ; 

(4) The sound level meters used to determine compli- 

ance with the requirements of this section must meet 

the American National Standards Institute “Specifica- 

tion for Sound Level Meters,” ANSI S1.4-1983. (See 

§393.7(b) for information on the incorporation by refer- 

ence and availability of this document.) 

§393.95 

(5) Locate the microphone, oriented vertically up- 
ward, 6 inches to the right of, in the same plane as, and 
directly in line with, the driver’s right ear. 

(6) With the vehicle’s transmission in neutral gear, 
accelerate its engine to either its maximum governed 
engine speed, if it is equipped with an engine governor, 
or its speed at its maximum rated horsepower, if it is not 
equipped with an engine governor. Stabilize the engine 
at that speed. 

(7) Observe the A-weighted sound level reading on the 
meter for the stabilized engine speed condition. Record 
that reading, if the reading has not been influenced by 
extraneous noise sources such as motor vehicles oper- 
ating on adjacent roadways. 

(8) Return the vehicle’s engine speed to idle and re- 
peat the procedure specified in paragraphs (c)(6) and (7) 
of this section until two maximum sound levels within 2 
dB of each other are recorded. Numerically average 
those two maximum sound level readings. 

(9) The average obtained in accordance with para- 
graph (c)(8) of this section is the vehicle’s interior sound 
level at the driver’s seating position for the purpose of 
determining whether the vehicle conforms to the rule in 
paragraph (b) of this section. However, a 2dB tolerance 
over the sound level limitation specified in that para- 
graph is permitted to allow for variations in test condi- 
tions and variations in the capabilities of meters. 

(10) If the motor vehicle’s engine radiator fan drive is 
equipped with a clutch or similar device that automati- 
cally either reduces the rotational speed of the fan or 
completely disengages the fan from its power source in 
response to reduced engine cooling loads the vehicle 
may be parked before testing with its engine running at 
high idle or any other speed the operator may choose, for 
sufficient time but not more than 10 minutes, to permit 
the engine radiator fan to automatically disengage. 

[38 FR 30881, Nov. 8, 1973, as amended at 40 FR 32336, Aug. 1, 
1975; 41 FR 28268, July 9, 1976; 70 FR 48054, Aug. 15, 2005] 

Subpart H—Emergency Equipment 

§393.95 Emergency equipment on all power 
units. 

Each truck, truck tractor, and bus (except those towed 

in driveaway-towaway operations) must be equipped as 

follows: 
(a) Fire Extinguishers 
(1) Minimum ratings: 
(i) A power unit that is used to transport hazardous 

materials in a quantity that requires placarding (See 
$177.823 of this title) must be equipped with a fire 
extinguisher having an Underwriters’ Laboratories rat- 
ing of 10 B:C or more. 

(ii) A power unit that is not used to transport hazard- 
ous materials must be equipped with either: 

(A) A fire extinguisher having an Underwriters’ Labo- 
ratories rating of 5 B:C or more; or 

(B) Two fire extinguishers, each of which has an Un- 

derwriters’ Laboratories rating of 4 B:C or more. 
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(2) Labeling and marking. Each fire extinguisher 

required by this section must be labeled or marked by 

the manufacturer with its Underwriters’ Laboratories 

rating. 

(3) Visual Indicators. The fire extinguisher must be 

designed, constructed, and maintained to permit visual 

determination of whether it is fully charged. 

(4) Condition, location, and mounting. The fire 
extinguisher(s) must be filled and located so that it is 
readily accessible for use. The extinguisher(s) must be 
securely mounted to prevent sliding, rolling, or vertical 
movement relative to the motor vehicle. 

(5) Extinguishing agents. The fire extinguisher 
must use an extinguishing agent that does not need 
protection from freezing. Extinguishing agents must 
comply with the toxicity provisions of the Environmen- 
tal Protection Agency’s Significant New Alternatives 
Policy (SNAP) regulations under 40 CFR Part 82, Sub- 
part G. 

(6) Exception. This paragraph (a) does not apply to 
the driven unit in a driveaway-towaway operation. 

(b) Spare fuses. Power units for which fuses are 
needed to operate any required parts and accessories 
must have at least one spare fuse for each type/size of 
fuse needed for those parts and accessories. 

(c)-(e) [Reserved] 
(f) Warning devices for stopped vehicles. Except 

as provided in paragraph (g) of this section, one of the 
following options must be used: 

(1) Three bidirectional emergency reflective triangles 
that conform to the requirements of Federal Motor Ve- 
hicle Safety Standard No. 125, §571.125 of this title; or 

(2) At least 6 fusees or 3 liquid-burning flares. The 
vehicle must have as many additional fusees or liquid- 
burning flares as are necessary to satisfy the require- 
ments of §392.22. 

(3) Other warning devices may be used in addition to, 
but not in lieu of, the required warning devices, pro- 
vided those warning devices do not decrease the effec- 
tiveness of the required warning devices. 

(g) Restrictions on the use of flame-producing 
devices. Liquid-burning flares, fusees, oil lanterns, or 
any signal produced by a flame shall not be carried on 
any commercial motor vehicle transporting Division 1.1, 
1.2, 1.3 (explosives) hazardous materials; any cargo 
tank motor vehicle used for the transportation of Divi- 
sion 2.1 (flammable gas) or Class 3 (flammable liquid) 
hazardous materials whether loaded or empty; or any 
commercial motor vehicle using compressed gas as a 
motor fuel. 

(h)—G) [Reserved] 
(j) Requirements for fusees and liquid-burning 

flares. Each fusee shall be capable of burning for 30 
minutes, and each liquid-burning flare shall contain 
enough fuel to burn continuously for at least 60 
minutes. Fusees and liquid-burning flares shall conform 
to the requirements of Underwriters Laboratories, Inc., 
UL No. 912, Highway Emergency Signals, Fourth Edi- 
tion, July 30, 1979, (with an amendment dated Novem- 
ber 9, 1981). (See §393.7 for information on the 
incorporation by reference and availability of this 

document.) Each fusee and liquid-burning flare shall be 

marked with the UL symbol in accordance with the 

requirements of UL 912. 

(k) Requirements for red flags. Red flags shall be 

not less than 12 inches square, with standards adequate 

to maintain the flags in an upright position. 

[33 FR 19735, Dec. 25, 1968, as amended at 35 FR 13019, Aug. 

15, 1970; 35 FR 14619, Sept. 18, 1970; 37 FR 17176, Aug. 25, 

1972: 40 FR 10685, Mar. 7, 1975; 41 FR 53031, Dec. 3, 1976; 47 

FR 47837, Oct. 28, 1982, 59 FR 34712, July 6, 1994; 67 FR 

61225, Sept. 27, 2002; 70 FR 48055, Aug. 15, 2005; 72 FR 44036, 

Aug. 7, 2007; 78 FR 58484, Sept. 24, 2013] 

DOT Interpretations—$393.95 

Question 1: Are pressure gauges the only acceptable 
means for a visual determination that a fire extinguisher is 
fully charged? 

Guidance: No, as long as there is some means to permit a 
visual determination that a fire extinguisher is fully charged. 

Subpart I—Protection Against 
Shifting and Falling Cargo 

§393.100 Which types of commercial motor 
vehicles are subject to the cargo securement 
standards of this subpart, and what general 
requirements apply? 

(a) Applicability. The rules in this subpart are ap- 
plicable to trucks, truck tractors, semitrailers, full trail- 

ers, and pole trailers. 
(b) Prevention against loss of load. Each commer- 

cial motor vehicle must, when transporting cargo on 
public roads, be loaded and equipped, and the cargo 
secured, in accordance with this subpart to prevent the 
cargo from leaking, spilling, blowing or falling from the 
motor vehicle. 

(c) Prevention against shifting of load. Cargo 
must be contained, immobilized or secured in accor- 

dance with this subpart to prevent shifting upon or 
within the vehicle to such an extent that the vehicle’s 
stability or maneuverability is adversely affected. 

[67 FR 61226, Sep. 27, 2002]. 

DOT Interpretations—§393. 100 

Question 1: When securing cargo, is the use of a tiedown 
every 10 linear feet, or fraction thereof, adequate? 

; Guidance: Yes, as long as the aggregate strength of the 
tie-downs is equal to the requirements of §393.102, and each 
article is secured. 

Question 2: [Removed and reserved] 

Question 3: Are the requirements of §393.100 the only 
ae securement requirements motor carriers must comply 
with? 

Guidance: No. A motor carrier, when transporting cargo, 
must comply with all the applicable cargo securement re- 
quirements of subpart I and §392.9. 

Question 4: Do the rules for protection against shifting or 
falling cargo apply to CMVs with enclosed cargo areas? 
Guidance: Yes. All CMVs transporting cargo must comply 

with the applicable provisions of §§393.100-393.106 (subpart 
I to prevent the shifting or falling of cargo aboard the vehicle. 

Question 5: [Removed and reserved] 
Question 6: [Removed and reserved] 
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§393.102 What are the minimum performance 
criteria for cargo securement devices and sys- 
tems? 

(a) Performance criteria—(1) Breaking 
Strength. Tiedown assemblies (including chains, wire 
rope, steel strapping, synthetic webbing, and cordage) 
and other attachment or fastening devices used to se- 
cure articles of cargo to, or in, commercial motor ve- 
hicles must be designed, installed, and maintained to 

ensure that the maximum forces acting on the devices or 
systems do not exceed the manufacturer’s breaking 
strength rating under the following conditions, applied 
separately: 

(i) 0.8 g deceleration in the forward direction; 
(ii) 0.5 g acceleration in the rearward direction; and 
(iii) 0.5 g acceleration in a lateral direction. 
(2) Working Load Limit. Tiedown assemblies (in- 

cluding chains, wire rope, steel strapping, synthetic 
webbing, and cordage) and other attachment or fasten- 
ing devices used to secure articles of cargo to, or in, 

commercial motor vehicles must be designed, installed, 

and maintained to ensure that the forces acting on the 
devices or systems do not exceed the working load limit 
for the devices under the following conditions, applied 
separately: 

(i) 0.485 g deceleration in the forward direction; 
(ii) 0.5 g acceleration in the rearward direction; and 
(iii) 0.25 g acceleration in a lateral direction. 
(b) Performance criteria for devices to prevent 

vertical movement of loads that are not contained 
within the structure of the vehicle. Securement 
systems must provide a downward force equivalent to at 
least 20 percent of the weight of the article of cargo if the 
article is not fully contained within the structure of the 
vehicle. If the article is fully contained within the struc- 
ture of the vehicle, it may be secured in accordance with 

§393.106(b). 
(c) Equivalent means of securement. The means 

of securing articles of cargo are considered to meet the 
performance requirements of this section if the cargo is: 

(1) Immobilized, such so that it cannot shift or tip to 

the extent that the vehicle’s stability or maneuverabil- 

ity is adversely affected; or 

(2) Transported in a sided vehicle that has walls of 

adequate strength, such that each article of cargo 

within the vehicle is in contact with, or sufficiently close 

to a wall or other articles, so that it cannot shift or tip to 

the extent that the vehicle’s stability or maneuverabil- 

ity is adversely affected; or 

(3) Secured in accordance with the applicable require- 

ments of §§393.104 through 393.136. 

[67 FR 61226, Sep. 27, 2002; 71 FR 35832, June 22, 2006] 

DOT Interpretations—§393.102 

Question 1: Does §393.102(b) prohibit the use of 

securement devices for which manufacturing standards have 

not been incorporated by reference? 

Guidance: §393.102(b) requires that chain, wire rope, syn- 

thetic webbing, cordage, and steel strapping meet minimum 

§393.104 

manufacturing standards. It does not, however, prohibit the 

use of other types of securement devices or establish manu- 
facturing standards for those devices. Therefore, if the 
securement device(s) has an aggregate working load limit of 
at least % the weight of the article, and the load is secured to 
prevent it from shifting or falling from the vehicle, §§393.100 
and 393.102(b) would be satisfied. 

If the cargo is not firmly braced against a front-end struc- 
ture that conforms to the requirements of §393.106, the 

securement system would have to provide protection against 
longitudinal movement [§393.104(a)]. If the load may shift 
sideways in transit then §393.104(b) would also be applicable. 

Question 2: Does §393.102(b) require that securement 
devices be marked or labeled with their working load limit or 
any other information? 

Guidance: No. Although §393.102(b) requires chain, wire 
rope, synthetic webbing, cordage, and steel strapping 
tiedowns to meet applicable manufacturing standards, it ex- 
plicitly excludes marking identification provisions of those 
manufacturing standards. Since §393.102(b) does not estab- 
lish manufacturing standards or marking requirements for 
other types of securement devices, such devices are not re- 
quired to be marked with their working load limit. 

§393.104 What standards must cargo securement 
devices and systems meet in order to satisfy 
the requirements of this subpart? 

(a) General. All devices and systems used to secure 
cargo to or within a vehicle must be capable of meeting 
the requirements of §393.102. 

(b) Prohibition on the use of damaged 
securement devices. All tiedowns, cargo securement 
systems, parts and components used to secure cargo 
must be in proper working order when used to perform 
that function with no damaged or weakened compo- 
nents, such as, but not limited to, cracks or cuts that will 

adversely affect their performance for cargo securement 
purposes, including reducing the working load limit. 

(c) Vehicle structures and anchor points. Vehicle 
structures, floors, walls, decks, tiedown anchor points, 

headerboards, bulkheads, stakes, posts, and associated 
mounting pockets used to contain or secure articles of 
cargo must be strong enough to meet the performance 
criteria of §393.102, with no damaged or weakened 

components, such as, but not limited to, cracks or cuts 

that will adversely affect their performance for cargo 
securement purposes, including reducing the working 
load limit. 

(d) Material for dunnage, chocks, cradles, shor- 
ing bars, blocking and bracing. Material used as 
dunnage or dunnage bags, chocks, cradles, shoring bars, 
or used for blocking and bracing, must not have damage 
or defects which would compromise the effectiveness of 
the securement system. 

(e) Manufacturing standards for tiedown 
assemblies. Tie-down assemblies (including chains, 
wire rope, steel strapping, synthetic webbing, and cord- 

age) and other attachment or fastening devices used to 

secure articles of cargo to, or in, commercial motor 

vehicles must conform to the following applicable stan- 

dards: 
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— 
An assembly component Of... 

Must conform to... 

oat (1) Steel strapping ', * 

(2) Chain 

(3) Webbing 
WSTDA-11, 1998. * 

(4) Wire rope ° 

(5) Cordage 

and 

Standard Specification for Strapping, Flat Steel and Seals, American Society for Testing and Materials 

(ASTM) D3953-97, February 1998. 4 

National Association of Chain Manufacturers’ Welded Steel Chain Specifications, dated September 28, 2005. 

4 

Web Sling and Tiedown Association’s Recommended Standard Specification for Synthetic Web Tiedowns, 

Wire Rope Technical Board’s Wire Rope Users Manual, 2nd Edition, November 1985. 2 

Cordage Institute rope standard: 

(i) PETRS-2, Polyester Fiber Rope, three-Strand and eight-Strand Constructions, January 1993; + 

(ii) PPRS-2, Polypropylene Fiber Rope, three-Strand and eight-Strand Constructions, August 1992; * 

(iii) CRS-1, Polyester/Polypropylene Composite Rope Specifications, three-Strand and eight-Strand Stan- 

dard Construction, May 1979; * 

(iv) NRS-1, Nylon Rope Specifications, three-Strand and eight-Strand Standard Construction, May 1979; 

4 

(v) C-1, Double Braided Nylon Rope Specifications DBN, January 1984. z 

1 Steel strapping not marked by the manufacturer with a working load limit will be considered to have a working load limit equal to 

one-fourth of the breaking strength listed in ASTM D3953-97. 

2 Steel strapping 25.4 mm (1 inch) or wider must have at least two pairs of crimps in each seal and, when an end-over-end lap joint is 

formed, must be sealed with at least two seals. 

3 Wire rope which is not marked by the manufacturer with a working load limit shall be considered to have a working load limit equal to 

one-fourth of the nominal strength listed in the manual. 

4 See §393.7 for information on the incorporation by reference and availability of this document. 

(f) Use of tiedowns. (1) Tiedowns and securing de- 

vices must not contain knots. 

(2) If a tiedown is repaired, it must be repaired in 

accordance with the applicable standards in paragraph 

(e) of this section, or the manufacturer’s instructions. 

(3) Each tiedown must be attached and secured in a 

manner that prevents it from becoming loose, unfasten- 

ing, opening or releasing while the vehicle is in transit. 

(4) Edge protection must be used whenever a tiedown 

would be subject to abrasion or cutting at the point 

where it touches an article of cargo. The edge protection 
must resist abrasion, cutting and crushing. 

[67 FR 61226-61227, Sep. 27, 2002; 71 FR 35833, June 22, 2006] 

§393.106 What are the general requirements for 
securing articles of cargo? 

(a) Applicability. The rules in this section are appli- 
cable to the transportation of all types of articles of 
cargo, except commodities in bulk that lack structure or 
fixed shape (e.g., liquids, gases, grain, liquid concrete, 
sand, gravel, aggregates) and are transported in a tank, 
hopper, box, or similar device that forms part of the 
structure of a commercial motor vehicle. The rules in 
this section apply to the cargo types covered by the 
commodity-specific rules of §393.116 through §393.136. 
The commodity-specific rules take precedence over the 
general requirements of this section when additional 
requirements are given for a commodity listed in those 
sections. 

(b) General. Cargo must be firmly immobilized or 
secured on or within a vehicle by structures of adequate 
strength, dunnage or dunnage bags, shoring bars, 
tiedowns or a combination of these. 

(c) Cargo placement and restraint. (1) Articles of 
cargo that are likely to roll must be restrained by 
chocks, wedges, a cradle or other equivalent means to 
prevent rolling. The means of preventing rolling must 

not be capable of becoming unintentionally unfastened 

or loose while the vehicle is in transit. 

(2) Articles or cargo placed beside each other and 

secured by transverse tiedowns must either: 

(i) Be placed in direct contact with each other, or 

(ii) Be prevented from shifting towards each other 

while in transit. 
(d) Aggregate working load limit for tiedowns. 

The aggregate working load limit of tiedowns used to 
secure an article or group of articles against movement 
must be at least one-half times the weight of the article 
or group of articles. The aggregate working load limit is 

the sum of: 
(1) One-half the working load limit of each tiedown 

that goes from an anchor point on the vehicle to an 
anchor point on an article of cargo; 

(2) One-half the working load limit of each tiedown 
that is attached to an anchor point on the vehicle, passes 
through, over, or around the article of cargo, and is then 
attached to an anchor point on the same side of the 
vehicle. 

(3) The working load limit for each tiedown that goes 
from an anchor point on the vehicle, through, over, or 

around the article of cargo, and then attaches to another 

anchor point on the other side of the vehicle. 

[67 FR 61227, Sep. 27, 2002; 71 FR 35833, June 22, 2006] 

DOT Interpretations—$393. 106 

Question 1: When describing a headerboard or cab protec- 
tion device, the regulations state that similar devices may be 
used. What is meant by the term “similar devices”? 

Guidance: The term “similar devices” has reference to de- 
vices equivalent in strength and function, though not neces- 
sarily in appearance and construction, to headerboards. 
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§393.108 How is the working load limit of a 
tiedown, or the load restraining value of a 
friction mat, determined? 

(a) The working load limit (WLL) of a tiedown, asso- 
ciated connector or attachment mechanism is the lowest 
working load limit of any of its components (including 
tensioner), or the working load limit of the anchor points 
to which it is attached, whichever is less. 

(b) The working load limits of tiedowns may be deter- 
mined by using either the tiedown manufacturer’s 
markings or by using the tables in this section. The 
working load limits listed in the tables are to be used 
when the tiedown material is not marked by the manu- 
facturer with the working load limit. Tiedown materials 
which are marked by the manufacturer with working 
load limits that differ from the tables, shall be consid- 

ered to have a working load limit equal to the value for 
which they are marked. 

(c) Synthetic cordage (e.g., nylon, polypropylene, poly- 
ester) which is not marked or labeled to enable identi- 
fication of its composition or working load limit shall be 
considered to have a working load limit equal to that for 
polypropylene fiber rope. 

(d) Welded steel chain which is not marked or labeled 
to enable identification of its grade or working load limit 
shall be considered to have a working load limit equal to 
that for grade 30 proof coil chain. 

(e)(1) Wire rope which is not marked by the manufac- 
turer with a working load limit shall be considered to 
have a working load limit equal to one-fourth of the 
nominal strength listed in the Wire Rope Users Manual. 

(2) Wire which is not marked or labeled to enable 
identification of its construction type shall be considered 
to have a working load limit equal to that for 6 x 37, fiber 

core wire rope. 
(f) Manila rope which is not marked by the manufac- 

turer with a working load limit shall be considered to 
have a working load limit based on its diameter as 
provided in the tables of working load limits. 

(g) Friction mats which are not marked or rated by the 

manufacturer shall be considered to provide resistance 

to horizontal movement equal to 50 percent of the 

weight placed on the mat. 

Tables to §393.108 [Working load limits (WLL), 

chain] 

WLL in kg (pounds) 

Size mm 
(inches) Grade 

100 alloy 

2,000 
(4,500) 

ae 2,990] 3,200 
(2,650)| (5,400) (6,600)} __(7,100) 

..| 1,680 3,270 3,970 
(3,700)| (7,200)| (8,750) 
2,030] 4,170 5,130| 5,400 

(4,500)|  (9,200)|  (11,300)} (12,000) 

3,130/ 5,910 7,170] 8,200] 10,300 
(6,900)} (13,000)| (15,800)| (18,100)) (22,600) 

§393.108 

Tables to §393.108 [Working load limits (WLL), 
chain], Continued 

Chain Mark 

Synthetic Webbing 

Width mm (inches) WLL kg (pounds) 

790 (1,750) 
910 (2,000) 

1,360 (3,000) 
1,810 (4,000) 

Wire Rope (6 x 37, Fiber Core) 

Width mm (inches) WLL kg (pounds) 

Tk Wenn tere IOS ORES 640 (1,400) 
84 Sie ee ee ee 950 (2,100) 
10 C22 Oe ee 1,360 (3,000) 
fi CUAa) pee: ee eee 1,860 (4,100) 
TW Gey) ag tgs, Ae 2 en 2,400 (5,300) 
16 (Sea ee et tees 3,770 (8,300) 
BO A) Mee eee ee 4,940 (10,900) 
SOCAN ee er eee 7,300 (16,100) 
AG Netra eds: NRT ERY Sees eae alee 9,480 (20,900) 

Manila Rope 

Width mm (inches) WLL kg (pounds) 

90 (205) 
Aa 5) eee te etc nae ieceees 120 (265) 
CW Oe ee ee 150 (315) 
LO CU eee eee 210 (465) 
BO Clay ee ee ee cee 290 (640) 
Pat § RRO ee reer arn Saat HL 480 (1,050) 

Polypropylene Fiber Rope WLL (3-Strand and 8-Strand Con- 
structions) 

Width mm (inches) WLL kg (pounds) 

AON SB) md denctge el Ba opeuere see 180 (400) 
TAR Hie), rca ie Os a SN 240 (525) 
JOR er ee REE. 280 (625) 
De eles nal We Oa per teeaao gestae 420 (925) 
BO TR ee icone: 580 (1,275) 
CLAN Reeeed nee is: Raa ee 950 (2,100) 

Polyester Fiber Rope WLL (3-Strand and 8-Strand Construc- 
tions) 

Width mm (inches) WLL kg (pounds) 

250 (555) 
340 (750) 
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eS 

Polyester Fiber Rope WLL (3-Strand and 8-Strand Construc- 

tions) 

Width mm (inches) WLL kg (pounds) 

IH WA oosapcsccnmdoncponc sroseaaammonn dat 440 (960) 

GY (SAV coconcagaennononpnocoecabatarde neoDs 680 (1,500) 

PADIS AY cennuasdooroncpanp ot fmenropen aoe 850 (1,880) 

PIS (Ne carannesanonoancnenstonetactmas onoto 1,500 (3,300) 

Nylon Rope 

Width mm (inches) WLL kg (pounds) 

OWES Miccoodcnodancoteenonnenocooce: casace 130 (278) 

Tin CHG) eetoonvenarconcsageanongense one aped 190 (410) 

SIH (C2 es oth maecem noone gnon aemeouanGaAt 240 (525) 

AGNIGA) eens Gee eee ee atone 420 (935) 

PLO (OP cadhan nash ate nian Nop Se goueeBOOnees 640 (1,420) 

PASM hoe concrete eeraane oto mOH Ooad Soe Baer 1,140 (2,520) 

Double Braided Nylon Rope 

Width mm (inches) WLL kg (pounds) 

SON (SA osc ite Srotaee ceacecwee maces “| 150 (336) 

TR GGA in nolen absott atoanee as seer nee ae 230 (502) 

TSU (2) ee aan cone ce cena 300 (655) 

ONES s Ree eT ao netstat ne 510 (1,130) 

DOYS) eM Chane eco oats 830 (1,840) 

PYaN fh eacikenn ane eee neeinee ee ace aR 1,470 (3,250) 

Steel Strapping 

Width mm (inches) WLL kg (pounds) 

Sit ©6174 (1 4 X 0020)... sac aan noe 540 (1,190) 
BUT RG Os XO 081) eee 540 (1,190) 
BISA OO (have x 01055) titan ses hes 540 (1,190) 
Bit A 2G & 01044), icra cnen 770 (1,690) 
BUT OTs KOS) eee eee ccanees 770 (1,690) 
BUT 5 (se 0057) 2 enters oacenp 870 (1,925) 
BOG eto O104AN eat eens 1,200 (2,650) 
LOK) eT CHO) occgnamecusneodacoer 1,200 (2,650) 

[67 FR 61227-61228, Sep. 27, 2002; 71 FR 35833, June 22, 2006] 

§393.110 What else do I have to do to determine 
the minimum number of tiedowns? 

(a) When tiedowns are used as part of a cargo 
securement system, the minimum number of tiedowns 
required to secure an article or group of articles against 
movement depends on the length of the article(s) being 
secured, and the requirements of paragraphs (b) and (c) 
of this section. These requirements are in addition to 
the rules under §393.106. 

(b) When an article is not blocked or positioned to 
prevent movement in the forward direction by a 
headerboard, bulkhead, other cargo that is positioned to 

prevent movement, or other appropriate blocking de- 
vices, it must be secured by at least: 

(1) One tiedown for articles 5 feet (1.52 meters) or less 
in length, and 1,100 pounds (500 kg) or less in weight; 

(2) Two tiedowns if the article is: 

(i) 5 feet (1.52 meters) or less in length and more than 

1,100 pounds (500 kg) in weight; or 

(ii) Longer than 5 feet (1.52 meters) but less than or 

equal to 10 feet (3.04 meters) in length, irrespective of 

the weight. 

(3) Two tiedowns if the article is longer than 10 feet 

(3.04 meters), and one additional tiedown for every 10 

feet (3.04 meters) of article length, or fraction thereof, 

beyond the first 10 feet (3.04 meters) of length. 

(c) If an individual article is blocked, braced, or im- 

mobilized to prevent movement in the forward direction 

by a headerboard, bulkhead, other articles which are 

adequately secured or by an appropriate blocking or 

immobilization method, it must be secured by at least 

one tiedown for every 3.04 meters (10 feet) of article 

length, or fraction thereof. 

(d) Special rule for special purpose vehicles. The rules 

in this section do not apply to a vehicle transporting one 

or more articles of cargo such as, but not limited to, 

machinery or fabricated structural items (e.g., steel or 

concrete beams, crane booms, girders, and trusses, etc.) 

which, because of their design, size, shape, or weight, 

must be fastened by special methods. However, any 

article of cargo carried on that vehicle must be securely 

and adequately fastened to the vehicle. 

[67 FR 61228, Sep. 27, 2002; 71 FR 35833, June 22, 2006] 

§393.112 Must a tiedown be adjustable? 

Each tiedown, or its associated connectors, or its at- 

tachment mechanisms must be designed, constructed, 

and maintained so the driver of an in-transit commer- 
cial motor vehicle can tighten them. However, this re- 
quirement does not apply to the use of steel strapping. 

[67 FR 61229, Sep. 27, 2002] . 

§393.114 What are the requirements for front 
end structures used as part of a cargo 
securement system? 

(a) Applicability. The rules in this section are appli- 
cable to commercial motor vehicles transporting articles 
of cargo that are in contact with the front end structure 
of the vehicle. The front end structure on these cargo- 
carrying vehicles must meet the performance require- 
ments of this section. 

(b) Height and width. (1) The front end structure 
must extend either to a height of 4 feet above the floor 
of the vehicle or to a height at which it blocks forward 
movement of any item or article of cargo being carried 
on the vehicle, whichever is lower. 

(2) The front end structure must have a width which 
is at least equal to the width of the vehicle or which 
blocks forward movement of any article of cargo being 
transported on the vehicle, whichever is narrower. 

(c) Strength. The front end structure must be ca- 
pable of withstanding the following horizontal forward 
static load: 

(1) For a front end structure less than 6 feet in height, 
a horizontal forward static load equal to one-half (0.5) of 
the weight of the articles of cargo being transported on 
the vehicle uniformly distributed over the entire portion 
of the front end structure that is within 4 feet above the 
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vehicle’s floor or that is at or below a height above the 
vehicle’s floor at which it blocks forward movement of 
any article of the vehicle’s cargo, whichever is less; or 

(2) For a front end structure 6 feet in height or higher, 
a horizontal forward static load equal to four-tenths 
(0.4) of the weight of the articles of cargo being trans- 
ported on the vehicle uniformly distributed over the 
entire front end structure. 

(d) Penetration resistance. The front end structure 
must be designed, constructed, and maintained so that 

it is capable of resisting penetration by any article of 
cargo that contacts it when the vehicle decelerates at a 
rate of 20 feet per second, per second. The front end 
structure must have no aperture large enough to permit 

any article of cargo in contact with the structure to pass 
through it. 

(e) Substitute devices. The requirements of this 
section may be met by the use of devices performing the 
same functions as a front end structure, if the devices 

are at least as strong as, and provide protection against 
shifting articles of cargo at least equal to, a front end 
structure which conforms to those requirements. 

[67 FR 61229, Sep. 27, 2002] 

Specific securement requirements by commodity 
type 

§393.116 What are the rules for securing logs? 

(a) Applicability. The rules in this section are appli- 
cable to the transportation of logs with the following 
exceptions: 

(1) Logs that are unitized by banding or other com- 
parable means may be transported in accordance with 
the general cargo securement rules of §§393.100 

through 393.114. 
(2) Loads that consist of no more than four processed 

logs may be transported in accordance with the general 
cargo securement rules of §§393.100 through 393.114. 

(3) Firewood, stumps, log debris and other such short 
logs must be transported in a vehicle or container en- 

closed on both sides, front, and rear and of adequate 

strength to contain them. Longer logs may also be so 

loaded. 
(b) Components of a securement system. (1) Logs 

must be transported on a vehicle designed and built, or 

adapted, for the transportation of logs. Any such vehicle 

must be fitted with bunks, bolsters, stakes or standards, 

or other equivalent means, that cradle the logs and 

prevent them from rolling. 

(2) All vehicle components involved in securement of 

logs must be designed and built to withstand all antici- 

pated operational forces without failure, accidental re- 

lease or permanent deformation. Stakes or standards 

that are not permanently attached to the vehicle must 

be secured in a manner that prevents unintentional 

separation from the vehicle in transit. 

(3) Tiedowns must be used in combination with the 

stabilization provided by bunks, stakes, and bolsters to 

secure the load unless the logs: 

(i) are transported in a crib-type log trailer (as defined 

in 49 CFR 393.5), and , 

(ii) are loaded in compliance with paragraphs (b)(2) 

and (c) of this section. 

§393.116 

(4) The aggregate working load limit for tiedowns 
used to secure a stack of logs on a frame vehicle, or a 
flatbed vehicle equipped with bunks, bolsters, or stakes 
must be at least one-sixth the weight of the stack of logs. 

(c) Use of securement system. (1) Logs must be 
solidly packed, and the outer bottom logs must be in 
contact with and resting solidly against the bunks, bol- 
sters, stakes or standards. 

(2) Each outside log on the side of a stack of logs must 
touch at least two stakes, bunks, bolsters, or standards. 
If one end does not actually touch a stake, it must rest 
on other logs in a stable manner and must extend 
beyond the stake, bunk, bolster or standard. 

(3) The center of the highest outside log on each side 
or end must be below the top of each stake, bunk or 
standard. 

(4) Each log that is not held in place by contact with 
other logs or the stakes, bunks, or standards must be 
held in place by a tie-down. Additional tiedowns or 
securement devices must be used when the condition of 
the wood results in such low friction between logs that 
they are likely to slip upon each other. 

(d) Securement of shortwood logs loaded cross- 
wise on frame, rail and flatbed vehicles. In addition 
to the requirements of paragraphs (b) and (c) of this 
section, each stack of logs loaded crosswise must meet 
the following rules: 

(1) In no case may the end of a log in the lower tier 
extend more than one-third of the log’s total length 
beyond the nearest supporting structure on the vehicle. 

(2) When only one stack of shortwood is loaded cross- 
wise, it must be secured with at least two tiedowns. The 

tiedowns must attach to the vehicle frame at the front 
and rear of the load, and must cross the load in this 
direction. 

(3) When two tiedowns are used, they must be posi- 
tioned at approximately one-third and two-thirds of the 
length of the logs. 

(4) A vehicle that is more than 10 meters (33 feet) long 
must be equipped with center stakes, or comparable 
devices, to divide it into sections approximately equal in 
length. Where a vehicle is so divided, each tiedown must 
secure the highest log on each side of the center stake, 
and must be fastened below these logs. It may be fixed 
at each end and tensioned from the middle, or fixed in 
the middle and tensioned from each end, or it may pass 
through a pulley or equivalent device in the middle and 
be tensioned from one end. 

(5) Any structure or stake that is subjected to an 
upward force when the tiedowns are tensioned must be 
anchored to resist that force. 

(6) If two stacks of shortwood are loaded side-by-side, 
in addition to meeting the requirements of paragraphs 
(d)(1) through (d)(5) of this section, they must be loaded 
so that: 

(i) There is no space between the two stacks of logs; 
(ii) The outside of each stack is raised at least 2.5 cm 

(1 in) within 10 cm (4 in) of the end of the logs or the side 

of the vehicle; 
(iii) The highest log is no more than 2.44 m (8 ft) above 

the deck; and 
(iv) At least one tiedown is used lengthwise across 

each stack of logs. 
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(e) Securement of logs loaded lengthwise on flat- 

bed and frame vehicles. (1) Shortwood. In addition 

to meeting the requirements of paragraphs (b) and (c) of 

this section, each stack of shortwood loaded lengthwise 

on a frame vehicle or on a flatbed must be cradled in a 

bunk unit or contained by stakes and 

(i) Secured to the vehicle by at least two tiedowns, or 

(ii) If all the logs in any stack are blocked in the front 

by a front-end structure strong enough to restrain the 

load, or by another stack of logs, and blocked in the rear 

by another stack of logs or vehicle end structure, the 

stack may be secured with one tiedown. If one tiedown 

is used, it must be positioned about midway between the 

stakes, or 

(iii) Be bound by at least two tiedown-type devices 

such as wire rope, used as wrappers that encircle the 

entire load at locations along the load that provide 

effective securement. If wrappers are being used to 

bundle the logs together, the wrappers are not required 

to be attached to the vehicle. 

(2) Longwood. Longwood must be cradled in two or 

more bunks and must either: 

(i) Be secured to the vehicle by at least two tiedowns 

at locations that provide effective securement, or 

(ii) Be bound by at least two tiedown-type devices, 

such as wire rope, used as wrappers that encircle the 

entire load at locations along the load that provide 

effective securement. If a wrapper(s) is being used to 

bundle the logs together, the wrapper is not required to 

be attached to the vehicle. 

(f) Securement of logs transported on pole 

trailers. (1) The load must be secured by at least one 

tiedown at each bunk, or alternatively, by at least two 

tiedowns used as wrappers that encircle the entire load 

at locations along the load that provide effective 

securement. 
(2) The front and rear wrappers must be at least 3.04 

meters (10 feet) apart. 
(3) Large diameter single and double log loads must 

be immobilized with chock blocks or other equivalent 
means to prevent shifting. 

(4) Large diameter logs that rise above bunks must be 
secured to the underlying load with at least two addi- 
tional wrappers. 

[67 FR 61229, Sep. 27, 2002; 71 FR 35833, June 22, 2006] 

§393.118 What are the rules for securing dressed 
lumber or similar building products? 

(a) Applicability. The rules in this section apply to 
the transportation of bundles of dressed lumber, pack- 
aged lumber, building products such as plywood, gyp- 
sum board or other materials of similar shape. Lumber 
or building products which are not bundled or packaged 
must be treated as loose items and transported in ac- 
cordance with §§393.100 through 393.114 of this 
subpart. For the purpose of this section, “bundle” refers 
to packages of lumber, building materials or similar 
products which are unitized for securement as a single 
article of cargo. 

(b) Positioning of bundles. Bundles must be placed 

side by side in direct contact with each other, or a means 

must be provided to prevent bundles from shifting to- 

wards each other. 

(c) Securement of bundles transported using no 

more than one tier. Bundles carried on one tier must 

be secured in accordance with the general provisions of 

§§393.100 through 393.114. 

(d) Securement of bundles transported using 

more than one tier. Bundles carried in more than one 

tier must be either: 

(1) Blocked against lateral movement by stakes on the 

sides of the vehicle and secured by tiedowns laid out 

over the top tier, as outlined in the general provisions of 

§§393.100 through 393.114; or 

(2) Restrained from lateral movement by blocking or 

high friction devices between tiers and secured by 

tiedowns laid out over the top tier, as outlined in the 

general provisions of §§393.100 through 393.114; or 

(3) Placed directly on top of other bundles or on 

spacers and secured in accordance with the following: 

(i) The length of spacers between bundles must pro- 

vide support to all pieces in the bottom row of the 

bundle. 

(ii) The width of individual spacers must be equal to 

or greater than the height. 

(iii) If spacers are comprised of layers of material, the 

layers must be unitized or fastened together in a man- 

ner which ensures that the spacer performs as a single 

piece of material. 

(iv) The arrangement of the tiedowns for the bundles 

must be: 

(A) Secured by tiedowns over the top tier of bundles, 

in accordance with the general provisions of §§393.100 

through 393.114 with a minimum of two tiedowns for 

bundles longer than 1.52 meters (5 ft); and 
(B) Secured by tiedowns as follows: 
(1) If there are 3 tiers, the middle and top bundles 

must be secured by tiedowns in accordance with the 
general provisions of §§393.100 through 393.114; or 

(2)(i) If there are more than 3 tiers, then one of the 

middle bundles and the top bundle must be secured by 
tiedown devices in accordance with the general provi- 
sion of §§393.100 through 393.114, and the maximum 
height for the middle tier that must be secured may not 
exceed 6 feet above the deck of the trailer; or 

(ii) Otherwise, the second tier from the bottom must 
be secured in accordance with the general provisions of 
§§393.100 through 393.114; or 

(4) Secured by tiedowns over each tier of bundles, in 
accordance with §§393.100 through 393.114 using a 
minimum of two tiedowns over each of the top bundles 
longer than 1.52 meters (5 ft), in all circumstances; or 

(e) When loaded in a sided vehicle or container of 
adequate strength, dressed lumber or similar building 
products may be secured in accordance with the general 
provisions of §§393.100 through 393.114. 

[67 FR 61230, Sep. 27, 2002; 71 FR 35834, June 22, 2006; 78 FR 
58484, Sept. 24, 2013] 
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§393.120 What are the rules for securing metal 
coils? 

(a) Applicability. The rules in this section apply to 
the transportation of one or more metal coils which, 
individually or grouped together, weigh 2268 kg (5000 
pounds) or more. Shipments of metal coils that weigh 
less than 2268 kg (5000 pounds) may be secured in 
accordance with the provisions of §§393.100 through 
393.114. 

(b) Securement of coils transported with eyes 
vertical on a flatbed vehicle, in a sided vehicle or 

in an intermodal container with anchor points— 
(1) An individual coil. Each coil must be secured by 
tiedowns arranged in a manner to prevent the coils from 
tipping in the forward, rearward, and lateral directions. 
The restraint system must include the following: 

(i) At least one tiedown attached diagonally from the 
left side of the vehicle or intermodal container (near the 
forwardmost part of the coil), across the eye of the coil, 

to the right side of the vehicle or intermodal container 
(near the rearmost part of the coil); 

(ii) At least one tiedown attached diagonally from the 
right side of the vehicle or intermodal container (near 
the forwardmost part of the coil), across the eye of the 
coil, to the left side of the vehicle or intermodal con- 

tainer (near the rearmost part of the coil); 
Gii) At least one tiedown attached transversely over 

the eye of the coil; and 
(iv) Either blocking and bracing, friction mats or 

tiedowns to prevent longitudinal movement in the for- 
ward direction. 

(2) Coils grouped in rows. When coils are grouped and 
loaded side by side in a transverse or longitudinal row, 
then each row of coils must be secured by the following: 

(i) At least one tiedown attached to the front of the row 
of coils, restraining against forward motion, and when- 
ever practicable, making an angle no more than 45 
degrees with the floor of the vehicle or intermodal con- 
tainer when viewed from the side of the vehicle or 

container; 

(ii) At least one tiedown attached to the rear of the row 

of coils, restraining against rearward motion, and when- 

ever practicable, making an angle no more than 45 

degrees with the floor of the vehicle or intermodal con- 

tainer when viewed from the side of the vehicle or 

container; 

(iii) At least one tiedown over the top of each coil or 

transverse row of coils, restraining against vertical 

motion. Tiedowns going over the top of a coil(s) must be 

as close as practicable to the eye of the coil and posi- 

tioned to prevent the tiedown from slipping or becoming 

unintentionally unfastened while the vehicle is in tran- 

sit; and 

(iv) Tiedowns must be arranged to prevent shifting or 

tipping in the forward, rearward and lateral directions. 

(c) Securement of coils transported with eyes 

crosswise on a flatbed vehicle, in a sided vehicle 

or in an intermodal container with anchor 

points—(1) An individual coil. Each coil must be se- 

cured by the following: 

(i) A means (e.g., timbers, chocks or wedges, a cradle, 

etc.) to prevent the coil from rolling. The means of 
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preventing rolling must support the coil off the deck, 
and must not be capable of becoming unintentionally 
unfastened or loose while the vehicle is in transit. If 
timbers, chocks or wedges are used, they must be held in 
place by coil bunks or similar devices to prevent them 
from coming loose. The use of nailed blocking or cleats 
as the sole means to secure timbers, chocks or wedges, 
or a nailed wood cradle, is prohibited; 

(ii) At least one tiedown through its eye, restricting 
against forward motion, and whenever practicable, 
making an angle no more than 45 degrees with the floor 
of the vehicle or intermodal container when viewed from 
the side of the vehicle or container; and 

(iii) At least one tiedown through its eye, restricting 
against rearward motion, and whenever practicable, 
making an angle no more than 45 degrees with the floor 
of the vehicle or intermodal container when viewed from 
the side of the vehicle or container. 

(2) Prohibition on crossing of tiedowns when coils are 
transported with eyes crosswise. Attaching tiedowns 
diagonally through the eye of a coil to form an X-pattern 
when viewed from above the vehicle is prohibited. 

(d) Securement of coils transported with eyes 
lengthwise on a flatbed vehicle, in a sided vehicle 
or in an intermodal container with anchor 
points—(1) An individual coil-option 1. Each coil must 
be secured by: 

(i) A means (e.g., timbers, chocks or wedges, a cradle, 
etc.) to prevent the coil from rolling. The means of 
preventing rolling must support the coil off the deck, 
and must not be capable of becoming unintentionally 
unfastened or loose while the vehicle is in transit. If 
timbers, chocks or wedges are used, they must be held in 
place by coil bunks or similar devices to prevent them 
from coming loose. The use of nailed blocking or cleats 
as the sole means to secure timbers, chocks or wedges, 

or a nailed wood cradle, is prohibited; 
(ii) At least one tiedown attached diagonally through 

its eye from the left side of the vehicle or intermodal 
container (near the forward-most part of the coil), to the 
right side of the vehicle or intermodal container (near 
the rearmost part of the coil), making an angle no more 
than 45 degrees, whenever practicable, with the floor of 

the vehicle or intermodal container when viewed from 
the side of the vehicle or container; 

(iii) At least one tiedown attached diagonally through 
its eye, from the right side of the vehicle or intermodal 
container (near the forward-most part of the coil), to the 
left side of the vehicle or intermodal container (near the 
rearmost part of the coil), making an angle no more than 
45 degrees, whenever practicable, with the floor of the 
vehicle or intermodal container when viewed from the 
side of the vehicle or container; 

(iv) At least one tiedown attached transversely over 
the top of the coil; and 

(v) Either blocking or friction mats to prevent longi- 
tudinal movement. 

(2) An individual coil-option 2. Each coil must be 

secured by: 

(i) A means (e.g., timbers, chocks or wedges, a cradle, 

etc.) to prevent the coil from rolling. The means of 

preventing rolling must support the coil off the deck, 

and must not be capable of becoming unintentionally 
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unfastened or loose while the vehicle is in transit. If 

timbers, chocks or wedges are used, they must be held in 

place by coil bunks or similar devices to prevent them 

from coming loose. The use of nailed blocking or cleats 

as the sole means to secure timbers, chocks or wedges, 

or a nailed wood cradle, is prohibited; 

(ii) At least one tiedown attached straight through its 

eye from the left side of the vehicle or intermodal con- 

tainer (near the forward-most part of the coil), to the left 

side of the vehicle or intermodal container (near the 

rearmost part of the coil), and, whenever practicable, 

making an angle no more than 45 degrees with the floor 

of the vehicle or intermodal container when viewed from 

the side of the vehicle or container; 

(iii) At least one tiedown attached straight through its 

eye, from the right side of the vehicle or intermodal 

container (near the forward-most part of the coil), to the 

right side of the vehicle or intermodal container (near 

the rearmost part of the coil), and whenever practicable, 

making an angle no more than 45 degrees with the floor 

of the vehicle or intermodal container when viewed from 

the side of the vehicle or container; 

(iv) At least one tiedown attached transversely over 

the top of the coil; and 
(v) Either blocking or friction mats to prevent longi- 

tudinal movement. 
(3) An individual coil-option 3. Each coil must be 

secured by: 
(i) A means (e.g., timbers, chocks or wedges, a cradle, 

etc.) to prevent the coil from rolling. The means of 

preventing rolling must support the coil off the deck, 

and must not be capable of becoming unintentionally 
unfastened or loose while the vehicle is in transit. If 
timbers, chocks or wedges are used, they must be held in 
place by coil bunks or similar devices to prevent them 
from coming loose. The use of nailed blocking or cleats 
as the sole means to secure timbers, chocks or wedges, 

or a nailed wood cradle, is prohibited; 
(ii) At least one tiedown over the top of the coil, located 

near the forward-most part of the coil; 
(iii) At least one tiedown over the top of the coil 

located near the rearmost part of the coil; and 
(iv) Either blocking or friction mats to prevent longi- 

tudinal movement. 
(4) Rows of coils. Each transverse row of coils having 

approximately equal outside diameters must be secured 
with: 

(i) A means (e.g., timbers, chocks or wedges, a cradle, 
etc.) to prevent each coil in the row of coils from rolling. 
The means of preventing rolling must support each coil 
off the deck, and must not be capable of becoming 
unintentionally unfastened or loose while the vehicle is 
in transit. If timbers, chocks or wedges are used, they 

must be held in place by coil bunks or similar devices to 
prevent them from coming loose. The use of nailed 
blocking or cleats as the sole means to secure timbers, 
chocks or wedges, or a nailed wood cradle, is prohibited; 

(ii) At least one tiedown over the top of each coil or 
transverse row, located near the forward-most part of 
the coil; 

(iii) At least one tiedown over the top of each coil or 
transverse row, located near the rearmost part of the 
coil; and 

(iv) Either blocking, bracing or friction mats to pre- 

vent longitudinal movement. 

(ec) Securement of coils transported in a sided 

vehicle without anchor points or an intermodal 

container without anchor points. Metal coils trans- 

ported in a vehicle with sides without anchor points or 

an intermodal container without anchor points must be 

loaded in a manner to prevent shifting and tipping. The 

coils may also be secured using a system of blocking and 

bracing, friction mats, tiedowns, or a combination of 

these to prevent any horizontal movement and tipping. 

[67 FR 61230, Sep. 27, 2002; 78 FR 58484, Sept. 24, 2013] 

§393.122 What are the rules for securing paper 

rolls? 

(a) Applicability. The rules in this section apply to 

shipments of paper rolls which, individually or together, 

weigh 2268 kg (5000 lb) or more. Shipments of paper 

rolls that weigh less than 2268 kg (5000 lb), and paper 

rolls that are unitized on a pallet, may either be secured 

in accordance with the rules in this section or the re- 

quirements of §§393.100 through 393.114. 

(b) Securement of paper rolls transported with 

eyes vertical in a sided vehicle. (1) Paper rolls must 

be placed tightly against the walls of the vehicle, other 

paper rolls, or other cargo, to prevent movement during 

transit. 
(2) If there are not enough paper rolls in the shipment 

to reach the walls of the vehicle, lateral movement must 

be prevented by filling the void, blocking, bracing, 
tiedowns or friction mats. The paper rolls may also be 

banded together. 

(3) When any void behind a group of paper rolls, 

including that at the rear of the vehicle, exceeds the 
diameter of the paper rolls, rearward movement must 
be prevented by friction mats, blocking, bracing, 

tiedowns, or banding to other rolls. 
(4)() If a paper roll is not prevented from tipping or 

falling sideways or rearwards by vehicle structure or 
other cargo, and its width is more than 2 times its 

diameter, it must be prevented from tipping or falling by 
banding it to other rolls, bracing, or tiedowns. 

(ii) If the forwardmost roll(s) in a group of paper rolls 
has a width greater than 1.75 times its diameter and it 
is not prevented from tipping or falling forwards by 
vehicle structure or other cargo, then it must be pre- 
vented from tipping or falling forwards by banding it to 
other rolls, bracing, or tiedowns. 

(iii) If the forwardmost roll(s) in a group of paper rolls 
has a width equal to or less than 1.75 times its diameter, 
and it is restrained against forward movement by fric- 
tion mat(s) alone, then banding, bracing, or tiedowns 

are not required to prevent tipping or falling forwards. 
(iv) Ifa paper roll or the forwardmost roll in a group 

of paper rolls has a width greater than 1.25 times its 
diameter, and it is not prevented from tipping or falling 
forwards by vehicle structure or other cargo, and it is 
not restrained against forward movement by friction 
mat(s) alone, then it must be prevented from tipping or 
falling by banding it to other rolls, bracing or tiedowns. 

(5) If paper rolls are banded together, the rolls must 
be placed tightly against each other to form a stable 
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group. The bands must be applied tightly, and must be 
secured so that they cannot fall off the rolls or to the 
deck. 

(6) A friction mat used to provide the principal 
securement for a paper roll must protrude from beneath 
the roll in the direction in which it is providing that 
securement. 

(c) Securement of split loads of paper rolls trans- 
ported with eyes vertical in a sided vehicle. (1) Ifa 
paper roll in a split load is not prevented from forward 
movement by vehicle structure or other cargo, it must be 
prevented from forward movement by filling the open 
space, or by blocking, bracing, tiedowns, friction mats, 
or some combination of these. 

(2) A friction mat used to provide the principal 
securement for a paper roll must protrude from beneath 
the roll in the direction in which it is providing that 
securement. 

(d) Securement of stacked loads of paper rolls 
transported with eyes vertical in a sided vehicle. 
(1) Paper rolls must not be loaded on a layer of paper 
rolls beneath unless the lower layer extends to the front 
of the vehicle. 

(2) Paper rolls in the second and subsequent layers 
must be prevented from forward, rearward or lateral 
movement by means as allowed for the bottom layer, or 

by use of a blocking roll from a lower layer. 
(3) The blocking roll must be at least 38 mm (1.5 in) 

taller than other rolls, or must be raised at least 38 mm 

(1.5 in) using dunnage. 
(4) Aroll in the rearmost row of any layer raised using 

dunnage may not be secured by friction mats alone. 
(e) Securement of paper rolls transported with 

eyes crosswise in a sided vehicle. (1) The paper rolls 
must be prevented from rolling or shifting longitudi- 
nally by contact with vehicle structure or other cargo, by 
chocks, wedges or blocking and bracing of adequate size, 

or by tiedowns. 
(2) Chocks, wedges or blocking must be held securely 

in place by some means in addition to friction, so they 

cannot become unintentionally unfastened or loose 

while the vehicle is in transit. 

(3) The rearmost roll must not be secured using the 

rear doors of the vehicle or intermodal container, or by 

blocking held in place by those doors. 

(4) If there is more than a total of 203 mm (8 in) of 

space between the ends of a paper roll, or a row of rolls, 

and the walls of the vehicle, void fillers, blocking, brac- 

ing, friction mats, or tie-downs must be used to prevent 

the roll from shifting towards either wall. 

(f) Securement of stacked loads of paper rolls 

transported with eyes crosswise in a sided 

vehicle. (1) Rolls must not be loaded in a second layer 

unless the bottom layer extends to the front of the 

vehicle. 
(2) Rolls must not be loaded in a third or higher layer 

unless all wells in the layer beneath are filled. 

(3) The foremost roll in each upper layer, or any roll 

with an empty well in front of it, must be secured 

against forward movement by: 

(i) Banding it to other rolls, or 
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(ii) Blocking against an adequately secured eye- 
vertical blocking roll resting on the floor of the vehicle 
which is at least 1.5 times taller than the diameter of 
the roll being blocked, or 

(ii) Placing it in a well formed by two rolls on the 
lower row whose diameter is equal to or greater than 
that of the roll on the upper row. 

(4) The rearmost roll in each upper layer must be 
secured by banding it to other rolls if it is located in 
either of the last two wells formed by the rearmost rolls 
in the layer below. 

(5) Rolls must be secured against lateral movement by 
the same means allowed for the bottom layer when 
there is more than a total of 203 mm (8 in) of space 
between the ends of a paper roll, or a row of rolls, and 
the walls of the vehicle. 

(g) Securement of paper rolls transported with 
the eyes lengthwise in a sided vehicle. 

(1) Each roll must be prevented from forward move- 
ment by contact with vehicle structure, other cargo, 
blocking or tie-downs. 

(2) Each roll must be prevented from rearward move- 
ment by contact with other cargo, blocking, friction mats 
or tiedowns. 

(3) The paper rolls must be prevented from rolling or 
shifting laterally by contact with the wall of the vehicle 
or other cargo, or by chocks, wedges or blocking of 

adequate size. 
(4) Chocks, wedges or blocking must be held securely 

in place by some means in addition to friction, so they 
cannot become unintentionally unfastened or loose 
while the vehicle is in transit. 

(h) Securement of stacked loads of paper rolls 
transported with the eyes lengthwise in a sided 
vehicle. (1) Rolls must not be loaded in a higher layer 
if another roll will fit in the layer beneath. 

(2) An upper layer must be formed by placing paper 
rolls in the wells formed by the rolls beneath. 

(3) A roll in an upper layer must be secured against 
forward and rearward movement by any of the means 
allowed for the bottom layer, by use of a blocking roll, or 
by banding to other rolls. 

(i) Securement of paper rolls transported on a 
flatbed vehicle or in a curtain-sided vehicle— (1) 
Paper rolls with eyes vertical or with eyes lengthwise. 

(i) The paper rolls must be loaded and secured as 
described for a sided vehicle, and the entire load must be 
secured by tie-downs in accordance with the require- 
ments of §§393.100 through 393.114. 

(ii) Stacked loads of paper rolls with eyes vertical are 

prohibited. 
(2) Paper rolls with eyes crosswise. (i) The paper rolls 

must be prevented from rolling or shifting longitudi- 
nally by contact with vehicle structure or other cargo, by 
chocks, wedges or blocking and bracing of adequate size, 

or by tiedowns. 
(ii) Chocks, wedges or blocking must be held securely 

in place by some means in addition to friction so that 

they cannot become unintentionally unfastened or loose 

while the vehicle is in transit. 
(iii) Tiedowns must be used in accordance with the 

requirements of §§393.100 through 393.114 to prevent 

lateral movement. 
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§393.124 What are the rules for securing 

concrete pipe? 

(a) Applicability. (1) The rules in this section apply 

to the transportation of concrete pipe on flatbed trailers 

and vehicles, and lowboy trailers. 

(2) Concrete pipe bundled tightly together into a 

single rigid article that has no tendency to roll, and 

concrete pipe loaded in a sided vehicle or container must 

be secured in accordance with the provisions of §§393. 

100 through 393.114. 
(b) General specifications for tiedowns. (1) The 

aggregate working load limit of all tiedowns on any 

group of pipes must not be less than half the total 

weight of all the pipes in the group. 

(2) A transverse tiedown through a pipe on an upper 

tier or over longitudinal tiedowns is considered to secure 

all those pipes beneath on which that tiedown causes 

pressure. 
(c) Blocking. (1) Blocking may be one or more pieces 

placed symmetrically about the center of a pipe. 
(2) One piece must extend at least half the distance 

from the center to each end of the pipe, and two pieces 

must be placed on the opposite side, one at each end of 

the pipe. 
(3) Blocking must be placed firmly against the pipe, 

and must be secured to prevent it moving out from 

under the pipe. 
(4) Timber blocking must have minimum dimensions 

of at least 10 x 15 cm (4 x 6 in). 
(d) Arranging the load—(1) Pipe of different 

diameter. If pipe of more than one diameter are loaded 
on a vehicle, groups must be formed that consist of pipe 
of only one size, and each group must be separately 
secured. 

(2) Arranging a bottom tier. The bottom tier must 
be arranged to cover the full length of the vehicle, or as 
a partial tier in one group or two groups. 

(3) Arranging an upper tier. Pipe must be placed 
only in the wells formed by adjacent pipes in the tier 
beneath. A third or higher tier must not be started 

unless all wells in the tier beneath are filled. 
(4) Arranging the top tier. The top tier must be 

arranged as a complete tier, a partial tier in one group, 
or a partial tier in two groups. 

(5) Arranging bell pipe. (i) Bell pipe must be loaded 
on at least two longitudinal spacers of sufficient height 
to ensure that the bell is clear of the deck. 

(ii) Bell pipe loaded in one tier must have the bells 
alternating on opposite sides of the vehicle. 

(iii) The ends of consecutive pipe must be staggered, if 
possible, within the allowable width, otherwise they 
must be aligned. 

(iv) Bell pipe loaded in more than one tier must have 
the bells of the bottom tier all on the same side of the 
vehicle. 

(v) Pipe in every upper tier must be loaded with bells 
on the opposite side of the vehicle to the bells of the tier 
below. 

(vi) If the second tier is not complete, pipe in the 
bottom tier which do not support a pipe above must have 
their bells alternating on opposite sides of the vehicle. 

(e) Securing pipe with an inside diameter up to 

1,143 mm (45 in). In addition to the requirements of 

paragraphs (b), (c) and (d) of this section, the following 

rules must be satisfied: 

(1) Stabilizing the bottom tier. (i) The bottom tier 

must be immobilized longitudinally at each end by 

blocking, vehicle end structure, stakes, a locked pipe 

unloader, or other equivalent means. 

(ii) Other pipe in the bottom tier may also be held in 

place by blocks and/or wedges; and 

(iii) Every pipe in the bottom tier must also be held 

firmly in contact with the adjacent pipe by tiedowns 

though the front and rear pipes: 

(A) At least one tiedown through the front pipe of the 

bottom tier must run aft at an angle not more than 45 

degrees with the horizontal, whenever practicable. 

(B) At least one tiedown through the rear pipe of the 

bottom tier must run forward at an angle not more than 

45 degrees with the horizontal, whenever practicable. 

(2) Use of tiedowns. (i) Each pipe may be secured 

individually with tiedowns through the pipe. 

(ii) If each pipe is not secured individually with a 

tiedown, then: 

(A) Either one 42-inch diameter chain or wire rope, or 

two % -inch diameter chain or wire rope, must be placed 

longitudinally over the group of pipes; 
(B) One transverse tiedown must be used for every 

3.04 m (10 ft) of load length. The transverse tiedowns 
may be placed through a pipe, or over both longitudinal 
tiedowns between two pipes on the top tier; 

(C) If the first pipe of a group in the top tier is not 
placed in the first well formed by pipes at the front of the 
tier beneath, it must be secured by an additional 
tiedown that runs rearward at an angle not more than 
45 degrees to the horizontal, whenever practicable. This 
tiedown must pass either through the front pipe of the 
upper tier, or outside it and over both longitudinal 
tie-downs; and 

(D) If the last pipe of a group in the top tier is not 
placed in the last well formed by pipes at the rear of the 
tier beneath, it must be secured by an additional 
tiedown that runs forward at an angle not more than 45 
degrees to the horizontal, whenever practicable. This 
tiedown must pass either through the rear pipe of the 
upper tier or outside it and over both longitudinal 
tiedowns. 

(f) Securing large pipe, with an inside diameter 
over 1143 mm (45 in). In addition to the requirements 
of paragraphs (b), (c) and (d) of this section, the follow- 
ing rules must be satisfied: 

(1) The front pipe and the rear pipe must be immobi- 
lized by blocking, wedges, vehicle end structure, stakes, 
locked pipe unloader, or other equivalent means. 

(2) Each pipe must be secured by tiedowns through 
the pipe: 

(i) At least one tiedown through each pipe in the front 
half of the load, which includes the middle one if there 
is an odd number, and must run rearward at an angle 
not more than 45 degrees with the horizontal, whenever 
practicable; 

(ii) At least one tiedown through each pipe in the rear 
half of the load, and must run forward at an angle not 
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more than 45 degrees with the horizontal, whenever 
practicable, to hold each pipe firmly in contact with 
adjacent pipe; and 

(iii) If the front or rear pipe is not also in contact with 
vehicle end structure, stakes, a locked pipe unloader, or 
other equivalent means, at least two tiedowns posi- 
tioned as described in paragraphs (f)(2)(i) and (ii) of this 
section, must be used through that pipe. 

(3) If only one pipe is transported, or if several pipes 
are transported without contact between other pipes, 
the requirements in this paragraph apply to each pipe 
as a single front and rear article. 

[67 FR 61232, Sep. 27, 2002; 78 FR 58484, Sept. 24, 2013] 

§393.126 What are the rules for securing 
intermodal containers? 

(a) Applicability. The rules in this section apply to 
the transportation of intermodal containers. Cargo con- 
tained within an intermodal container must be secured 
in accordance with the provisions of §§393.100 through 

393.114 or, if applicable, the commodity specific rules of 
this part. 

(b) Securement of intermodal containers trans- 
ported on container chassis vehicle(s). (1) All lower 
corners of the intermodal container must be secured to 
the container chassis with securement devices or inte- 
gral locking devices that cannot unintentionally become 
unfastened while the vehicle is in transit. 

(2) The securement devices must restrain the con- 
tainer from moving more than 1.27 cm (4 in) forward, 

more than 1.27 cm (4 in) aft, more than 1.27 cm (4 in) 
to the right, more than 1.27 cm (% in) to the left, or more 
than 2.54 cm (1 in) vertically. 

(3) The front and rear of the container must be se- 
cured independently. 

(c) Securement of loaded intermodal containers 
transported on vehicles other than container 
chassis vehicle(s). (1) All lower corners of the 
intermodal container must rest upon the vehicle, or the 
corners must be supported by a structure capable of 
bearing the weight of the container and that support 

structure must be independently secured to the motor 

vehicle. 
(2) Each container must be secured to the vehicle by: 

(i) Chains, wire ropes or integral devices which are 

fixed to all lower corners; or 

(ii) Crossed chains which are fixed to all upper cor- 

ners; and, 

(3) The front and rear of the container must be se- 

cured independently. Each chain, wire rope, or integral 

locking device must be attached to the container in a 

manner that prevents it from being unintentionally 

unfastened while the vehicle is in transit. 

(d) Securement of empty intermodal containers 

transported on vehicles other than container 

chassis vehicle(s). Empty intermodal containers 

transported on vehicles other than container chassis 

vehicles do not have to have all lower corners of the 

intermodal container resting upon the vehicle, or have 

all lower corners supported by a structure capable of 

bearing the weight of the empty container, provided: 
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(1) The empty intermodal container is balanced and 
positioned on the vehicle in a manner such that the 
container is stable before the addition of tiedowns or 
other securement equipment; and, 

(2) The amount of overhang for the empty container 
on the trailer does not exceed five feet on either the front 
or rear of the trailer; 

(3) The empty intermodal container must not inter- 
fere with the vehicle’s maneuverability; and, 

(4) The empty intermodal container is secured to 
prevent lateral, longitudinal, or vertical shifting. 

[67 FR 61233, Sep. 27, 2002; 71 FR 35834, June 22, 2006] 

§393.128 What are the rules for securing 
automobiles, light trucks and vans? 

(a) Applicability. The rules in this section apply to 
the transportation of automobiles, light trucks, and 
vans which individually weigh 4,536 kg. (10,000 lb) or 
less. Vehicles which individually are heavier than 4,536 
kg (10,000 lb) must be secured in accordance with the 
provisions of §393.130 of this part. 

(b) Securement of automobiles, light trucks, and 
vans. 

(1) Automobiles, light trucks, and vans must be re- 
strained at both the front and rear to prevent lateral, 
forward, rearward, and vertical movement using a mini- 

mum of two tiedowns. 
(2) Tiedowns that are designed to be affixed to the 

structure of the automobile, light truck, or van must use 
the mounting points on those vehicles that have been 
specifically designed for that purpose. 

(3) Tiedowns that are designed to fit over or around 
the wheels of an automobile, light truck, or van must 
provide restraint in the lateral, longitudinal and verti- 
cal directions. 

(4) Edge protectors are not required for synthetic 
webbing at points where the webbing comes in contact 
with the tires. 

[67 FR 61234, Sep. 27, 2002] 

§393.130 What are the rules for securing heavy 
vehicles, equipment and machinery? 

(a) Applicability. The rules in this section apply to 
the transportation of heavy vehicles, equipment and 
machinery which operate on wheels or tracks, such as 
front end loaders, bulldozers, tractors, and power shoy- 

els and which individually weigh 4,536 kg (10,000 lb.) or 
more. Vehicles, equipment and machinery which is 
lighter than 4,536 kg (10,000 lb.) may also be secured in 
accordance with the provisions of this section, with 
§393.128, or in accordance with the provisions of §§393. 

100 through 393.114. 
(b) Preparation of equipment being 

transported. (1) Accessory equipment, such as hydrau- 
lic shovels, must be completely lowered and secured to 

the vehicle. 
(2) Articulated vehicles shall be restrained in a man- 

ner that prevents articulation while in transit. 
(c) Securement of heavy vehicles, equipment or 

machinery with crawler tracks or wheels. (1) In 

addition to the requirements of paragraph (b) of this 

section, heavy equipment or machinery with crawler 
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tracks or wheels must be restrained against movement 

in the lateral, forward, rearward, and vertical direction 

using a minimum of four tiedowns. 

(2) Each of the tiedowns must be affixed as close as 

practicable to the front and rear of the vehicle, or 

mounting points on the vehicle that have been specifi- 

cally designed for that purpose. 

[67 FR 61234, Sep. 27, 2002] 

DOT Interpretations—§393.130 

*Question 1: If an item of construction equipment which 

weighs less than 4,536 kg (10,000 Ib.) is transported on a 

flatbed or drop-deck trailer, must the accessory equipment be 

lowered to the deck of the trailer? 

Guidance: No. However, the accessory equipment must be 

properly secured using locking pins or similar devices in order 

to prevent either the accessory equipment or the item of 

construction equipment itself from shifting during transport. 

*Question 2: How should I secure the accessories for an 

item of construction equipment which weighs 4,536 kg (10,000 

lb.) or more, if the accessory devices would extend beyond the 

width of the trailer if they are lowered to the deck for trans- 

port? 

Guidance: The accessory devices (plows, trencher bars, and 

the like) may be transported in a raised position, provided 

they are designed to be transported in that manner. However, 

the accessory equipment must be locked in place for transport 

to ensure that neither the accessories nor the equipment itself 

shifts during transport. 

*Question 3: A tractor loader-backhoe weighing over 

10,000 pounds is being transported on a trailer. The loader 

and backhoe accessories are each equipped with locking de- 

vices or mechanisms that prevent them from moving up and 

down and from side-to-side while the construction equipment 
is being transported on the trailer. Must these accessories also 
be secured to the trailer with chains? 

Guidance: No. However, if the construction equipment does 
not have a means of preventing the loader bucket, backhoe, or 
similar accessories from moving while it is being transported 
on the trailer, then a chain would be required to secure those 
accessories to the trailer. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§393.132 What are the rules for securing 
flattened or crushed vehicles? 

(a) Applicability. The rules in this section apply to 
the transportation of vehicles such as automobiles, ight 
trucks, and vans that have been flattened or crushed. 

(b) Prohibition on the use of synthetic webbing. 
The use of synthetic webbing to secure flattened or 
crushed vehicles is prohibited except that such webbing 
may be used to connect wire rope or chain to anchor 
points on the commercial motor vehicle. However, the 
webbing (regardless of whether edge protection is used) 
must not come into contact with the flattened or crushed 
cars. 

(c) Securement of flattened or crushed vehicles. 
Flattened or crushed vehicles must be transported on 
vehicles which have: 

(1) Containment walls or comparable means on four 
sides which extend to the full height of the load and 
which block against movement of the cargo in the for- 
ward, rearward and lateral directions; or 

(2)(i) Containment walls or comparable means on 

three sides which extend to the full height of the load 

and which block against movement of the cargo in the 

direction for which there is a containment wall or com- 

parable means, and 

(ii) A minimum of two tiedowns are required per 

vehicle stack; or 

(3)(i) Containment walls on two sides which extend to 

the full height of the load and which block against 

movement of the cargo in the forward and rearward 

directions, and 

(ii) A minimum of three tiedowns are required per 

vehicle stack; or 

(4) A minimum of four tiedowns per vehicle stack. 

(5) In addition to the requirements of paragraphs 

(c)(2), (3), and (4), the following rules must be satisfied: 

(i) Vehicles used to transport flattened or crushed 

vehicles must be equipped with a means to prevent 

liquids from leaking from the bottom of the vehicle, and 

loose parts from falling from the bottom and all four 

sides of the vehicle extending to the full height of the 

cargo. 
(ii) The means used to contain loose parts may consist 

of structural walls, sides or sideboards, or suitable cov- 

ering material, alone or in combinations. 

(iii) The use of synthetic material for containment of 

loose parts is permitted. 

[67 FR 61234, Sep. 27, 2002; 71 FR 35834, June 22, 2006] 

§393.134 What are the rules for securing roll-on/ 

roll-off or hook lift containers? 

(a) Applicability. The rules in this section apply to 

the transportation of roll-on/roll-off or hook lift 

containers. 
(b) Securement of a roll-6n/roll-off and hook lift 

container. Each roll-on/roll-off and hook lift container 
carried on a vehicle which is not equipped with an 
integral securement system must be: 

(1) Blocked against forward movement by the lifting 
device, stops, a combination of both or other suitable 

restraint mechanism; 

(2) Secured to the front of the vehicle by the lifting 
device or other suitable restraint against lateral and 
vertical movement; 

(3) Secured to the rear of the vehicle with at least one 
of the following mechanisms: 

(i) One tiedown attached to both the vehicle chassis 
and the container chassis; 

(ii) Two tiedowns installed lengthwise, each securing 
one side of the container to one of the vehicle’s side rails; 
or 

(i) Two hooks, or an equivalent mechanism, securing 
both sides of the container to the vehicle chassis at least 
as effectively as the tiedowns in the two previous items. 

(4) The mechanisms used to secure the rear end of a 
roll-on/roll off or hook lift container must be installed no 
more than two meters (6 ft 7 in) from the rear of the 
container. 

(5) In the event that one or more of the front stops or 
lifting devices are missing, damaged or not compatible, 
additional manually installed tiedowns must be used to 

— ao. 



secure the container to the vehicle, providing the same 
level of securement as the missing, damaged or incom- 
patible components. 

[67 FR 61234, Sep. 27, 2002] 

§393.136 What are the rules for securing large 
boulders? 

(a) Applicability. (1) The rules in this section are 
applicable to the transportation of any large piece of 
natural, irregularly shaped rock weighing in excess of 
5,000 kg (11,000 lb.) or with a volume in excess of 2 
cubic-meters on an open vehicle, or in a vehicle whose 
sides are not designed and rated to contain such cargo. 

(2) Pieces of rock weighing more than 100 kg (220 Ib.), 
but less than 5,000 kg (11,000 lb.) must be secured, 
either in accordance with this section, or in accordance 

with the provisions of §§393.100 through 393.114, in- 
cluding: 

(i) Rock contained within a vehicle which is designed 
to carry such cargo; or 

(ii) Secured individually by tiedowns, provided each 
piece can be stabilized and adequately secured. 

(3) Rock which has been formed or cut to a shape and 
which provides a stable base for securement must also 
be secured, either in accordance with the provisions of 
this section, or in accordance with the provisions of 

§§393.100 through 393.114. 
(b) General requirements for the positioning of 

boulders on the vehicle. (1) Each boulder must be 
placed with its flattest and/or largest side down. 

(2) Each boulder must be supported on at least two 
pieces of hardwood blocking at least 10 cm x 10 cm (4 
inches x 4 inches) side dimensions extending the full 
width of the boulder. 

(3) Hardwood blocking pieces must be placed as sym- 
metrically as possible under the boulder and should 
support at least three-fourths of the length of the 
boulder. 

(4) If the flattest side of a boulder is rounded or 
partially rounded, so that the boulder may roll, it must 
be placed in a crib made of hardwood timber fixed to the 
deck of the vehicle so that the boulder rests on both the 

deck and the timber, with at least three well-separated 

points of contact that prevent its tendency to roll in any 

direction. 
(5) If a boulder is tapered, the narrowest end must 

point towards the front of the vehicle. 

(c) General tiedown requirements. (1) Only chain 

may be used as tiedowns to secure large boulders. 

(2) Tiedowns which are in direct contact with the 

boulder should, where possible, be located in valleys or 

notches across the top of the boulder, and must be 

arranged to prevent sliding across the rock surface. 

(d) Securement of a cubic shaped boulder. In 

addition to the requirements of paragraphs (b) and (c) of 

this section, the following rules must be satisfied: 

(1) Each boulder must be secured individually with at 

least two chain tiedowns placed transversely across the 

vehicle. 
(2) The aggregate working load limit of the tiedowns 

must be at least half the weight of the boulder. 

§393.201 

(3) The tiedowns must be placed as closely as possible 
to the wood blocking used to support the boulder. 

(e) Securement of a non-cubic shaped boulder- 
with a stable base. In addition to the requirements of 
paragraphs (b) and (c) of this section, the following rules 
must be satisfied: 

(1) The boulder must be secured individually with at 
least two chain tiedowns forming an “X” pattern over 
the boulder. 

(2) The aggregate working load limit of the tiedowns 
must be at least half the weight of the boulder. 

(3) The tiedowns must pass over the center of the 
boulder and must be attached to each other at the 
intersection by a shackle or other connecting device. 

(f) Securement of a non-cubic shaped boulder- 
with an unstable base. In addition to the require- 
ments of paragraphs (b) and (c) of this section, each 
boulder must be secured by a combination of chain 
tiedowns as follows: 

(1) One chain must surround the top of the boulder (at 
a point between one-half and two-thirds of its height). 
The working load limit of the chain must be at least half 
the weight of the boulder. 

(2) Four chains must be attached to the surrounding 
chain and the vehicle to form a blocking mechanism 
which prevents any horizontal movement. Each chain 
must have a working load limit of at least one-fourth the 
weight of the boulder. Whenever practicable, the angle 
of the chains must not exceed 45 degrees from the 
horizontal. 

[67 FR 61235, Sep. 27, 2002; 78 FR 58484, Sept. 24, 2013] 

Subpart J—Frames, Cab and Body 
Components, Wheels, Steering, and 

Suspension Systems 

§393.201 Frames. 

(a) The frame or chassis of each commercial motor 
vehicle shall not be cracked, loose, sagging or broken. 

(b) Bolts or brackets securing the cab or the body of 
the vehicle to the frame must not be loose, broken, or 

missing. 
(c) The frame rail flanges between the axles shall not 

be bent, cut or notched, except as specified by the 
manufacturer. 

(d) Parts and accessories shall not be welded to the 
frame or chassis of a commercial motor vehicle except in 
accordance with the vehicle manufacturer’s 
recommendations. Any welded repair of the frame must 
also be in accordance with the vehicle manufacturer’s 

recommendations. 
(e) No holes shall be drilled in the top or bottom rail 

flanges, except as specified by the manufacturer. 

[70 FR 48055, Aug. 15, 2005] 

DOT Interpretations—§393.201 

Question 1: Are cross members of CMVs considered part of 

the frame? 

Guidance: Yes. 
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§393.203 Cab and body components. 

(a) The cab compartment doors or door parts used as 

an entrance or exit shall not be missing or broken. Doors 

shall not sag so that they cannot be properly opened or 

closed. No door shall be wired shut or otherwise secured 

in the closed position so that it cannot be readily opened. 

Exception: When the vehicle is loaded with pipe or bar 

stock that blocks the door and the cab has a roof exit. 

(b) Bolts or brackets securing the cab or the body of 

the vehicle to the frame shall not be loose, broken, or 

missing. 

(c) The hood must be securely fastened. 

(d) All seats must be securely mounted. 

(e) The front bumper must not be missing, loosely 

attached, or protruding beyond the confines of the ve- 

hicle so as to create a hazard. 

§393.205 Wheels. 

(a) Wheels and rims shall not be cracked or broken. 

(b) Stud or bolt holes on the wheels shall not be 

elongated (out of round). 

(c) Nuts or bolts shall not be missing or loose. 

§393.207 Suspension systems. 

(a) Axles. No axle positioning part shall be cracked, 

broken, loose or missing. All axles must be in proper 

alignment. 
(b) Adjustable axles. Adjustable axle assemblies 

shall not have locking pins missing or disengaged. 
(c) Leaf springs. No leaf spring shall be cracked, 

broken, or missing nor shifted out of position. 
(d) Coil springs. No coil spring shall be cracked or 

broken. 
(e) Torsion bar. No torsion bar or torsion bar sus- 

pension shall be cracked or broken. 
(f) Air Suspensions. The air pressure regulator 

valve shall not allow air into the suspension system 
until at least 55 psi is in the braking system. The vehicle 
shall be level (not tilting to the left or right). Air leakage 
shall not be greater than 3 psi in a 5-minute time period 
when the vehicle’s air pressure gauge shows normal 

operating pressure. 
(g) Air suspension exhaust controls. The air sus- 

pension exhaust controls must not have the capability to 
exhaust air from the suspension system of one axle of a 
two-axle air suspension trailer unless the controls are 
either located on the trailer, or the power unit and 
trailer combination are not capable of traveling at a 
speed greater than 10 miles per hour while the air is 
exhausted from the suspension system. This paragraph 
shall not be construed to prohibit— 

(1) Devices that could exhaust air from both axle 
systems simultaneously; or 

(2) Lift axles on multi-axle units. 

[70 FR 48055, Aug. 15, 2005] 

§393.209 Steering wheel systems. 

(a) The steering wheel shall be secured and must not 
have any spokes cracked through or missing. 

(b) Steering wheel lash. (1) The steering wheel lash 
shall not exceed the following parameters: 

Steering wheel diam- Manual steering Power steering sys- 

eter system tem 

406 mm or less (16 51 mm (2 inches) 108 mm (4 % inches) 

inches or less) 

457 mm (18 inches)... | 57 mm (2 % inches) ( 

483 mm (19 inches)... | 60 mm (2 % inches) | 127 mm (5 inches) 

508 mm (20 inches)... | 64 mm (2 ~ inches) | 133 mm (5 ¥ inches) 

) ( ) (5 

) ( ( 
533 mm (21 inches)... | 67 mm (2 % inches 4140 mm (5 % inches) 

70 mm (2 x inches) | 146 mm (5 % inches) 559 mm (22 inches)... 

(2) For steering wheel diameters not listed in para- 

graph (b)(1) of this section the steering wheel lash shall 

not exceed 14 degrees angular rotation for manual 

steering systems, and 30 degrees angular rotation for 

power steering systems. 

(c) Steering column. The steering column must be 

securely fastened. 

(d) Steering system. Universal joints and ball-and- 

socket joints shall not be worn, faulty or repaired by 

welding. The steering gear box shall not have loose or 

missing mounting bolts or cracks in the gear box or 

mounting brackets. The pitman arm on the steering 

gear output shaft shall not be loose. Steering wheels 

shall turn freely through the limit of travel in both 

directions. 
(e) Power steering systems. All components of the 

power system must be in operating condition. No parts 

shall be loose or broken. Belts shall not be frayed, 

cracked or slipping. The system shall not leak. The 

power steering system shall have sufficient fluid in the 

reservoir. 

[70 FR 48055, Aug. 15, 2005] 

421 mm (4 % inches) 

Special topics — CMV parts and accessories 

Question 1: Do tires marked “NHS” (not for highway ser- 
vice) mean that highway use is prohibited by $393.75? 

Guidance: No, provided the use of such tires does not 
decrease the safety of operations (see Periodic Inspection 
Requirements, Appendix G to subpart B). 
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PART 394—[RESERVED] 

Editor’s Note: Effective March 4, 1993, the Accident 
Reporting Requirements (Part 394) were deleted. An ac- 
cident register is required to be maintained in accordance 
with Sec. 390.15(b). DOT’s definition of an “Accident” is 
contained in Sec. 390.5. 

PART 395—HOURS OF SERVICE OF 
DRIVERS 

Sec. 
395.1 Scope of rules in this part. 
395.2 Definitions. 

395.3 Maximum driving time for property-carrying vehicles. 
Sle Hs} Maximum driving time for passenger-carrying 

vehicles. 

395.7 [Reserved] 

395.8 Driver’s record of duty status. 
395.10 [Reserved] 

395.11 [Reserved] 

395.12 [Reserved] 
395.13 Drivers declared out of service. 
395.15 Automatic on-board recording devices. 

Authority: 49 U.S.C. 504, 31133, 31136, 31137, and 31502: sec. 
113, Pub. L. 103-311, 108 Stat. 1673, 1676; sec. 229, Pub. L. 
106-159 (as transferred by sec. 4115 and amended by secs. 
4130-4132, Pub. L. 109-59, 119 Stat. 1144, 1726, 1743, 1744); 
sec. 4133, Pub. L. 109-59, 119 Stat. 1144, 1744; sec. 108, Pub. 
L. 110-432, 122 Stat. 4860-4866; sec. 32934, Pub. L. 112-141, 
126 Stat. 405, 830; and 49 CFR 1.87. 

Editor’s Note: The FMCSA is currently updating and 
revising its regulatory guidance to Part 395 of the Federal 
Motor Carrier Safety Regulations (FMCSRs) to conform to 
the provisions of the new hours-of-service regulations, and 
to provide additional guidance concerning the application 
of the new regulations. All prior interpretations and regu- 
latory guidance relating to Part 395 of the FMCSRs, as well 
as FMCSA and FHWA memoranda and letters concerning 
Part 395, may no longer be relied upon as authoritative to 
the extent they are inconsistent with the final rule published 
April 28, 2003 and the Technical Amendments published 

September 30, 2003. All interpretations and guidance for 

Parts other than Part 395 remain valid. 

§395.1 Scope of rules in this part. 

(a) General. (1) The rules in this part apply to all 

motor carriers and drivers, except as provided in para- 

graphs (b) through (r) of this section. 

(2) The exceptions from Federal requirements con- 

tained in paragraphs (1) and (m) of this section do not 

preempt State laws and regulations governing the safe 

operation of commercial motor vehicles. 

(b) Driving conditions. (1) Adverse driving 

conditions—Except as provided in paragraph (h)(2) of 

this section, a driver who encounters adverse driving 

conditions, as defined in §395.2, and cannot, because of 

those conditions, safely complete the run within the 

maximum driving time permitted by §$395.3(a) or 395. 

5(a) may drive and be permitted or required to drive a 

commercial motor vehicle for not more than 2 additional 

hours beyond the maximum time allowed under §§395. 

3(a) or 395.5(a) to complete that run or to reach a place 

§395.1 

offering safety for the occupants of the commercial mo- 
tor vehicle and security for the commercial motor ve- 
hicle and its cargo. 

(2) Emergency conditions. In case of any emer- 
gency, a driver may complete his/her run without being 
in violation of the provisions of the regulations in this 
part, if such run reasonably could have been completed 
absent the emergency. 

(c) Driver-salesperson. The provisions of §395.3(b) 

shall not apply to any driver-salesperson whose total 
driving time does not exceed 40 hours in any period of 7 
consecutive days. 

(d) Oilfield operations. (1) In the instance of drivers 
of commercial motor vehicles used exclusively in the 
transportation of oilfield equipment, including the 
stringing and picking up of pipe used in pipelines, and 
servicing of the field operations of the natural gas and 
oil industry, any period of 8 consecutive days may end 
with the beginning of any off-duty period of 24 or more 
successive hours. 

(2) In the case of specially trained drivers of commer- 
cial motor vehicles that are specially constructed to 
service oil wells, on-duty time shall not include waiting 
time at a natural gas or oil well site. Such waiting time 
shall be recorded as “off duty” for purposes of §§395.8 
and 395.15, with remarks or annotations to indicate the 
specific off-duty periods that are waiting time, or on a 
separate “waiting time” line on the record of duty status 
to show that off-duty time is also waiting time. Waiting 
time shall not be included in calculating the 14-hour 
period in §395.3(a)(2). Specially trained drivers of such 
commercial motor vehicles are not eligible to use the 
provisions of §395.1(e)(1). 

(e) Short-haul operations 
(1) 100 air-mile radius driver. A driver is exempt 

from the requirements of Section 395.8 if: 
(i) The driver operates within a 100 air-mile radius of 

the normal work reporting location; 
(ii) The driver, except a driver-salesperson, returns to 

the work reporting location and is released from work 
within 12 consecutive hours; 

(iii)(A) A property-carrying commercial motor vehicle 
driver has at least 10 consecutive hours off duty sepa- 
rating each 12 hours on duty; 

(B) A passenger-carrying commercial motor vehicle 

driver has at least 8 consecutive hours off duty separat- 
ing each 12 hours on duty; 

(iv)(A) A property-carrying commercial motor vehicle 

driver does not exceed the maximum driving time speci- 
fied in §395.3(a)(3) following 10 consecutive hours off 

duty; or 
(B) A passenger-carrying commercial motor vehicle 

driver does not exceed 10 hours maximum driving time 
following 8 consecutive hours off duty; and 

(v) The motor carrier that employs the driver main- 
tains and retains for a period of 6 months accurate and 

true time records showing: 

(A) The time the driver reports for duty each day; 

(B) The total number of hours the driver is on duty 

each day; 

(C) The time the driver is released from duty each 

day; and 
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(D) The total time for the preceding 7 days in accor- 

dance with §395.8(j)(2) for drivers used for the first time 

or intermittently. 

(2) Operators of property-carrying commercial 

motor vehicles not requiring a commercial driv- 

er’s license. Except as provided in this paragraph, a 

driver is exempt from the requirements of §395.3(a)(2) 

and §395.8 and ineligible to use the provisions of §395. 

1(e)(1), (g), and (0) if: 

(i) The driver operates a property-carrying commer- 

cial motor vehicle for which a commercial driver’s li- 

cense is not required under part 383 of this subchapter; 

(ii) The driver operates within a 150 air-mile radius of 

the location where the driver reports to and is released 

from work, i.e., the normal work reporting location; 

(iii) The driver returns to the normal work reporting 

location at the end of each duty tour; 
(iv) The driver does not drive: 

(A) After the 14th hour after coming on duty on 5 days 

of any period of 7 consecutive days; and 

(B) After the 16th hour after coming on duty on 2 days 

of any period of 7 consecutive days; 
(v) The motor carrier that employs the driver main- 

tains and retains for a period of 6 months accurate and 

true time records showing: 
(A) The time the driver reports for duty each day; 
(B) The total number of hours the driver is on duty 

each day; 
(C) The time the driver is released from duty each 

day; 
(D) The total time for the preceding 7 days in accor- 

dance with §395.8(j)(2) for drivers used for the first time 

or intermittently. 
(f) Retail store deliveries. The provisions of §395.3 

(a) and (b) shall not apply with respect to drivers of 
commercial motor vehicles engaged solely in making 
local deliveries from retail stores and/or retail catalog 
businesses to the ultimate consumer, when driving 
solely within a 100-air mile radius of the driver’s work- 
reporting location, during the period from December 10 
to December 25, both inclusive, of each year. 

(g) Sleeper berths. (1) Property-carrying com- 
mercial motor vehicle.— (i) In General. A driver 
who operates a property-carrying commercial motor ve- 
hicle equipped with a sleeper berth, as defined in 
§§395.2 and 393.76 of this subchapter, 

(A) Must, before driving, accumulate 
(1) At least 10 consecutive hours off duty; 
(2) At least 10 consecutive hours of sleeper-berth 

time; 

(3) A combination of consecutive sleeper-berth and 
off-duty time amounting to at least 10 hours; or 

(4) The equivalent of at least 10 consecutive hours off 
duty if the driver does not comply with paragraph 

(g)\(1)G)(A)(1), (2), or (3) of this section; 
(B) May not drive more than the driving limit speci- 

fied in §395.3(a)(3)(i), or, in the case of drivers in Alaska, 

the driving limit specified in §395.1(h)(1)(i)-(ii), follow- 
ing one of the 10-hour off-duty periods specified in para- 
graph (g)(1)(i)(A)(Z) through (4) of this section. However, 
driving is permitted only if 8 hours or fewer have passed 
since the end of the driver’s last off-duty break or 
sleeper-berth period of at least 30 minutes; and 

(C) May not drive for more than the period specified in 

§395.3(a\(2), or in the case of drivers in Alaska, the 

period specified in §395.1(h)(1)(i), after coming on duty 

following one of the 10-hour off-duty periods specified in 

paragraph (g)(1)(i)(A)(1)-(4) of this section; and 

(D) Must exclude from the calculation of the 14-hour 

period in §395.3(a)(2) any sleeper-berth period of at 

least 8 but less than 10 consecutive hours. 

(ii) Specific requirements.— The following rules 

apply in determining compliance with paragraph 

(g)(1)(i) of this section: 

(A) The term “equivalent of at least 10 consecutive 

hours off duty” means a period of 

(1) At least 8 but less than 10 consecutive hours in a 

sleeper berth, and 

(2) A separate period of at least 2 but less than 10 

consecutive hours either in the sleeper berth or off duty, 

or any combination thereof. 

(B) Calculation of the driving limit includes all driv- 

ing time; compliance must be re-calculated from the end 

of the first of the two periods used to comply with 

paragraph (g)(1)(ii)(A) of this section. 
(C) Calculation of the 14-hour period in §395.3(a)(2) 

includes all time—or, for calculation of the 20-hour 

period in §395.1(h)(1)(ii) for drivers in Alaska, all on- 

duty time—except any sleeper-berth period of at least 8 

but less than 10 consecutive hours and up to 2 hours 

riding in the passenger seat of a property-carrying ve- 

hicle moving on the highway immediately before or after 
a period of at least 8 but less than 10 consecutive hours 
in the sleeper berth; compliance must be recalculated 
from the end of the first of the two periods used to 
comply with the requirements of paragraph (g)(1)(i1)(A) 
of this section. 

(2) Specially trained driver of a specially con- 
structed oil well servicing commercial motor ve- 
hicle at a natural gas or oil well location. A 
specially trained driver who operates a commercial mo- 
tor vehicle specially constructed to service natural gas 
or oil wells that is equipped with a sleeper berth, as 
defined in §§395.2 and 393.76 of this subchapter, or who 

is off duty at a natural gas or oil well location, may 
accumulate the equivalent of 10 consecutive hours off 
duty time by taking a combination of at least 10 con- 
secutive hours of off-duty time, sleeper-berth time, or 
time in other sleeping accommodations at a natural gas 
or oil well location; or by taking two periods of rest in a 
sleeper berth, or other sleeping accommodation at a 
natural gas or oil well location, providing: 

(i) Neither rest period is shorter than 2 hours; 
(ii) The driving time in the period immediately before 

and after each rest period, when added together, does 
not exceed the limit specified in §395.3(a)(3); 

(iii) The driver does not drive after the 14th hour after 
coming on duty following 10 hours off duty, where the 
14th hour is calculated: 

(A) by excluding any sleeper berth or other sleeping 
accommodation period of at least 2 hours which, when 
added to a subsequent sleeper berth or other sleeping 
accommodation period, totals at least 10 hours, and 
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(B) by including all on-duty time, all off-duty time not 
spent in the sleeper berth or other sleeping accommo- 
dations, all such periods of less than 2 hours, and any 
period not described in paragraph (g)(2)(iii)(A) of this 
section; and 

(iv) The driver may not return to driving subject to the 
normal limits under §395.3 without taking at least 10 
consecutive hours off duty, at least 10 consecutive hours 
in the sleeper berth or other sleeping accommodations, 
or a combination of at least 10 consecutive hours off 
duty, sleeper berth time, or time in other sleeping 
accommodations. 

(3) Passenger-carrying commercial motor 
vehicles. A driver who is driving a passenger-carrying 
commercial motor vehicle that is equipped with a 
sleeper berth, as defined in §§395.2 and 393.76 of this 
subchapter, may accumulate the equivalent of 8 con- 
secutive hours of off-duty time by taking a combination 
of at least 8 consecutive hours off-duty and sleeper berth 
time; or by taking two periods of rest in the sleeper 
berth, providing: 

(i) Neither rest period is shorter than two hours; 
(ii) The driving time in the period immediately before 

and after each rest period, when added together, does 

not exceed 10 hours; 

(iii) The on-duty time in the period immediately be- 
fore and after each rest period, when added together, 
does not include any driving time after the 15th hour; 
and 

(iv) The driver may not return to driving subject to the 
normal limits under § 395.5 without taking at least 8 
consecutive hours off duty, at least 8 consecutive hours 
in the sleeper berth, or a combination of at least 8 
consecutive hours off duty and sleeper berth time. 

(h) State of Alaska. (1) Property-carrying com- 
mercial motor vehicle. The provisions of §395.3(a) 
and (b) do not apply to any driver who is driving a 
commercial motor vehicle in the State of Alaska. A 
driver who is driving a property-carrying commercial 
motor vehicle in the State of Alaska must not drive or be 
required or permitted to drive— 

(i) More than 15 hours following 10 consecutive hours 

off duty; or 
(ii) After being on duty for 20 hours or more following 

10 consecutive hours off duty. 

(iii) After having been on duty for 70 hours in any 

period of 7 consecutive days, if the motor carrier for 

which the driver drives does not operate every day in 

the week; or 

(iv) After having been on duty for 80 hours in any 

period of 8 consecutive days, if the motor carrier for 

which the driver drives operates every day in the week. 

(2) Passenger-carrying commercial motor 

vehicle. The provisions of §395.5 do not apply to any 

driver who is driving a passenger-carrying commercial 

motor vehicle in the State of Alaska. A driver who is 

driving a passenger-carrying commercial motor vehicle 

in the State of Alaska must not drive or be required or 

permitted to drive— 

(i) More than 15 hours following 8 consecutive hours 

off duty; P 

(ii) After being on duty for 20 hours or more following 

8 consecutive hours off duty; 
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(ii) After having been on duty for 70 hours in any 
period of 7 consecutive days, if the motor carrier for 
which the driver drives does not operate every day in 
the week; or 

(iv) After having been on duty for 80 hours in any 
period of 8 consecutive days, if the motor carrier for 
which the driver drives operates every day in the week. 

(3) A driver who is driving a commercial motor vehicle 
in the State of Alaska and who encounters adverse 
driving conditions (as defined in §395.2) may drive and 
be permitted or required to drive a commercial motor 
vehicle for the period of time needed to complete the 
run. 

(i) After a property-carrying commercial motor vehicle 
driver completes the run, that driver must be off duty 
for at least 10 consecutive hours before he/she drives 
again; and 

(ii) After a passenger-carrying commercial motor ve- 
hicle driver completes the run, that driver must be off 
duty for at least 8 consecutive hours before he/she drives 
again. 

(i) State of Hawaii. The rules in §395.8 do not apply 
to a driver who drives a commercial motor vehicle in the 
State of Hawaii, if the motor carrier who employs the 
driver maintains and retains for a period of 6 months 
accurate and true records showing— 

(1) The total number of hours the driver is on duty 
each day; and 

(2) The time at which the driver reports for, and is 
released from, duty each day. 

(j) Travel time. (1) When a property-carrying com- 
mercial motor vehicle driver at the direction of the 
motor carrier is traveling, but not driving or assuming 
any other responsibility to the carrier, such time must 
be counted as on-duty time unless the driver is afforded 
at least 10 consecutive hours off duty when arriving at 
destination, in which case he/she must be considered off 

duty for the entire period. 
(2) When a passenger-carrying commercial motor ve- 

hicle driver at the direction of the motor carrier is 
traveling, but not driving or assuming any other respon- 
sibility to the carrier, such time must be counted as 

on-duty time unless the driver is afforded at least 8 
consecutive hours off duty when arriving at destination, 
in which case he/she must be considered off duty for the 
entire period. 

(k) Agricultural operations. The provisions of this 
part shall not apply during planting and harvesting 
periods, as determined by each State, to drivers trans- 

porting 
(1) Agricultural commodities from the source of the 

agricultural commodities to a location within a 150 
air-mile radius from the source; 

(2) Farm supplies for agricultural purposes from a 
wholesale or retail distribution point of the farm sup- 
plies to a farm or other location where the farm supplies 
are intended to be used within a 150 air-mile radius 
from the distribution point; or 

(3) Farm supplies for agricultural purposes from a 

wholesale distribution point of the farm supplies to a 

retail distribution point of the farm supplies within a 

150 air-mile radius from the wholesale distribution 

point. 
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(1) Ground water well drilling operations. In the 

instance of a driver of a commercial motor vehicle who 

is used primarily in the transportation and operations of 

a ground water well drilling rig, any period of 7 or 8 

consecutive days may end with the beginning of any 

off-duty period of 24 or more successive hours. 

(m) Construction materials and equipment. In 

the instance of a driver of a commercial motor vehicle 

who is used primarily in the transportation of construc- 

tion materials and equipment, any period of 7 or 8 

consecutive days may end with the beginning of any 

off-duty period of 24 or more successive hours. 

(n) Utility service vehicles. The provisions of this 

part shall not apply to a driver of a utility service vehicle 

as defined in §395.2 

(0) Property-carrying driver. A property-carrying 

driver is exempt from the requirements of § 395.3(a)(2) 

if: 
(1) The driver has returned to the driver’s normal 

work reporting location and the carrier released the 

driver from duty at that location for the previous five 

duty tours the driver has worked; 
(2) The driver has returned to the normal work re- 

porting location and the carrier releases the driver from 
duty within 16 hours after coming on duty following 10 
consecutive hours off duty; and 

(3) The driver has not taken this exemption within the 
previous 6 consecutive days, except when the driver has 
begun a new 7- or 8-consecutive day period with the 
beginning of any off-duty period of 34 or more consecu- 
tive hours as allowed by §395.3(c). 

(p) Commercial motor vehicle transportation to 
or from a motion picture production site. A driver 
of a commercial motor vehicle providing transportation 
of property or passengers to or from a theatrical or 
television motion picture production site is exempt from 
the requirements of §395.3(a) if the driver operates 
within a 100 air-mile radius of the location where the 
driver reports to and is released from work, i.e., the 

normal work-reporting location. With respect to the 
maximum daily hours of service, such a driver may not 
drive— 

(1) More than 10 hours following 8 consecutive hours 
off duty; 

(2) For any period after having been on duty 15 hours 
following 8 consecutive hours off duty. 

(3) If a driver of a commercial motor vehicle providing 
transportation of property or passengers to or from a 

theatrical or television motion picture production site 
operates beyond a 100 air-mile radius of the normal 
work reporting location, the driver is subject to §395. 
3(a), and paragraphs (p)(1) and (2) of this section do not 
apply. 

(q) Attendance on commercial motor vehicles 
containing Division 1.1, 1.2, or 1.3 explosives. Op- 
erators who are required by 49 CFR 397.5 to be in 

attendance on commercial motor vehicles containing 
Division 1.1, 1.2, or 1.3 explosives are on duty at all 
times while performing attendance functions or any 
other work for a motor carrier. Operators of commercial 
motor vehicles containing Division 1.1, 1.2, or 1.3 explo- 
sives subject to the requirements for a 30-minute rest 
break in §395.3(a)(3)(ii) may use 30 minutes or more of 

attendance time to meet the requirement for a rest 

break, providing they perform no other work during the 

break. Such drivers must record the rest break as on- 

duty time in their record of duty status with remarks or 

annotations to indicate the specific on-duty periods that 

are used to meet the requirement for break. 

(r) Railroad signal employees. The provisions of 

this part shall not apply to a signal employee, as defined 

in §395.2, who operates a commercial motor vehicle, is 

engaged in installing, repairing, or maintaining signal 

systems, is employed by a railroad carrier or a contrac- 

tor or subcontractor to a railroad carrier, while regu- 

lated by the Federal Railroad Administration. 

(s) Covered farm vehicles. The rules in this part do 

not apply to drivers of “covered farm vehicles,” as de- 

fined in 49 CFR 390.5. 

[57 FR 33647, July 30, 1992, as amended at 58 FR 33777, June 

21, 1993: 60 FR 38748, July 28, 1995; 63 FR 33279, June 18, 

1998; 68 FR 22514, April 28, 2003; 68 FR 56211, Sept. 30, 2003; 

70 FR 50071, Aug. 25, 2005; 72 FR 36790, July 5, 2007; 72 FR 

71269, Dec. 17, 2007; 76 FR 25590 May 5, 2011; 76 FR 81186, 

Dec. 27, 2011; 78 FR 16195, March 14, 2013; 78 FR 58484, Sept. 

24, 2013] 

DOT Interpretations—§395.1 

Question 1: What hours-of-service regulations apply to 
drivers operating between the United States and Mexico or 
between the United States and Canada? 

Guidance: When operating CMVs, as defined in §390.5 in 
the United States, all hours-of-service provisions apply to all 
drivers of CMVs, regardless of nationality, point of origin, or 
where the driving time or on-duty time was accrued. 

Question 2: If a driver invokes the exception for adverse 
driving conditions, does a supervisor need to sign the driver’s 
record of duty status when he/she arrives at the destination? 

Guidance: No. 

Question 3: May a driver use the adverse driving condi- 
tions exception if he/she has accumulated driving time and 
on-duty (not driving) time, that would put the driver over 15 
hours or over 70 hours in 8 consecutive days? 

Guidance: No. The adverse driving conditions exception 
applies only to the 10-hour rule. 

Question 4: Are there allowances made in the FMCSRs for 
delays caused by loading and unloading? 

Guidance: No. Although the regulations do make some 
allowances for unforeseen contingencies such as in §395.1(b), 
adverse driving conditions, and §395.1(b)(2), emergency con- 
ditions, loading and unloading delays are not covered by these 
sections. 

Question 5: How may a driver utilize the adverse driving 
conditions exception or the emergency conditions exception as 
found in §395.1(b), to preclude an hours of service violation? 

Guidance: An absolute prerequisite for any such claim 
must be that the trip involved is one which could normally and 
reasonably have been completed without a violation and that 
the unforeseen event occurred after the driver began the trip. 

Drivers who are dispatched after the motor carrier has been 
notified or should have known of adverse driving conditions 
are not eligible for the two hours additional driving time 
provided for under §395.1(b), adverse driving conditions. The 
term “in any emergency” shall not be construed as encom- 
passing such situations as a driver’s desire to get home, 
shippers’ demands, market declines, shortage of drivers, or 
mechanical failures. 

Question 6: What does “servicing” of the field operations of 
the natural gas and oil industry cover? 
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Guidance: The “24-hour restart” provision of §395.1(d)(1) is 
available to drivers of the broad range of commercial motor 
vehicles (CMVs) that are being used for direct support of the 
operation of oil and gas well sites, to include transporting 
equipment and supplies (including water) to the site and 
waste or product away from the site, and moving equipment 
to, from, or between oil and gas well sites. These CMVs do not 
have to be specially designed for well site use, nor do the 
drivers require any special training other than in operating 
the CMV. 

Question 7: What is considered “oilfield equipment” for the 
purposes of 395.1(d)(1)? 

Guidance: Oilfield equipment is not specifically defined in 
this section. However, its meaning is broader than the “spe- 
cially constructed” commercial motor vehicles referred to in 
§395.1(d)(2), and may encompass a spectrum of equipment 
ranging from an entire vehicle to hand-held devices. 

Question 8: What kinds of oilfield equipment may drivers 
operate while taking advantage of the special “waiting time” 
rule in §395.1(d)(2)? 

Guidance: The “waiting time” provision in $395.1(d)(2) is 
available only to operators of those commercial motor vehicles 
(CMVs) that are (1) specially constructed for use at oil and gas 
well sites, and (2) for which the operators require extensive 
training in the operation of the complex equipment, in addi- 
tion to driving the vehicle. In many instances, the operators 
spend little time driving these CMVs because “leased drivers” 
from driveaway services are brought in to move the heavy 
equipment from one site to another. These operators typically 
may have long waiting periods at well sites, with few or no 
functions to perform until their services are needed at an 
unpredictable point in the drilling process. Because they are 
not free to leave the site and may be responsible for the 
equipment, they would normally be considered “on duty” 
under the definition of that term in §395.2. Recognizing that 
these operators, their employers, and the well-site managers 
do not have the ability to readily schedule or control these 
driver’s periods of inactivity, §395.1(d)(2) provides that the 
“waiting time” shall not be considered on-duty (i.e., it is 
off-duty time). During this “waiting time,” the operators may 
not perform any work-related activity. To do so would place 

them on duty. 

Examples of equipment that may qualify the operator/ 
driver for the “waiting time exception” in §395.1(d)(2) are 

vehicles commonly known in oilfield operations as heavy-coil 
vehicles, missile trailers, nitrogen pumps, wire-line trucks, 

sand storage trailers, cement pumps, “frac” pumps, blenders, 

hydration pumps, and separators. This list should only be 

considered examples and not all-inclusive. Individual equip- 

ment must be evaluated against the criteria stated above: (1) 

Specially constructed for use at oil and gas well sites, and (2) 

for which the operators require extensive training in the 

operation of the complex equipment, in addition to driving the 

vehicle infrequently. 

Operators of CMVs that are used to transport supplies, 

equipment, and materials such as sand and water to and from 

the well sites do not qualify for the “waiting time exception 

even if there have been some modifications to the vehicle to 

transport, load, or unload the materials, and the driver re- 

quired some minimal additional training in the operation of 

the vehicle, such as running pumps or controlling the unload- 

ing and loading processes. It is recognized that these opera- 

tors may encounter delays caused by logistical or operational 

situations, just as other motor carriers experience delays at 

shipping and receiving facilities. Other methods may be used 

to mitigate these types of delays, which are not the same types 

of waiting periods experienced by the CMV operators who do 

qualify for the “waiting time exception.” 
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Question 9: Are drivers required to be dedicated perma- 
nently to the oilfield industry, or must they exclusively trans- 
port oilfield equipment or service the field operations of the 
industry only for each eight-day (or shorter) period ended by 
an off-duty period of 24 or more consecutive hours? 

Guidance: A driver must exclusively transport oilfield 
equipment or service the field operations of the industry for 
each eight-day (or shorter) period before his/her off-duty pe- 
riod of 24 or more consecutive hours. However, he/she must be 
in full compliance with the requirements of 395.3(b) before 
driving other commercial motor vehicles not used to service 
the field operations of the natural gas or oil industry. 

Question 10: A driver is used exclusively to transport 
materials (such as sand or water) which are used exclusively 
to service the field operations of the natural gas or oil 
industry. Occasionally, the driver has leftover materials that 
must be transported back to a motor carrier facility or service 
depot. Would such a return trip be covered by §395.1(d)(1)? 

Guidance: Yes. Transporting excess materials back to a 
facility from the well site is part of the servicing operations. 
However, such servicing operations are limited to transporta- 
tion back and forth between the service depot or motor carrier 
facility and the field site. Transportation of materials from one 
depot to another, from a railhead to a depot, or from a motor 
carrier terminal to a depot, is not considered to be in direct 
support of field operations. 

Question 11: May specially trained drivers of specially 
constructed oil well servicing vehicles cumulate the 8 consecu- 
tive hours off duty required by §395.3 by combining off-duty 
time or sleeper-berth time at a natural gas or oil well site with 
off-duty time or sleeper-berth time while en route to or from 
the well? 

Guidance: These drivers may cumulate the required 8 con- 
secutive hours off duty by combining two separate periods, 
each at least 2 hours long, of off-duty time or sleeper-berth 
time at a natural gas or oil well location with sleeper-berth 
time in a CMV while en route to or from such a location. They 
may also cumulate the required 8 consecutive hours off duty 
by combining an off-duty period of at least 2 hours at a well 
site with: (1) another off-duty period at the well site that, 
when added to the first such period, equals at least 8 hours, or 
(2) a period in a sleeper-berth, either at or away from the well 
site, or in other sleeping accommodations at the well site, 
that, when added to the first off-duty period, equals at least 8 
hours. 

However, such drivers may not combine a period of less 
than 8 hours off duty away from a natural gas or oil well site 
with another period of less than 8 hours off duty at such well 
sites. The special provisions for drivers at well sites are 
strictly limited to those locations. 

The following table indicates what types of off-site and 
on-site time periods may be combined. 

On Site 
Sleeper Berth 

On Site Other 
Sleeping 
Accom- 
modation 

On Site Off 
Duty Time 

Away from Site Off 
Duty Time 

Away from Site 
Sleeper Berth Time 

X Combination | X Combination | X Combination 
must be 8 or must be 8 or | must be 8 or 
more hours more hours more hours 

Away from Site 
Other Sleeping Ac- 

commodation 

Question 12: What constitutes the 100-air-mile radius 

exemption? 
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Guidance: The term “air mile” is internationally defined as 

a “nautical mile” which is equivalent to 6,076 feet or 1,852 

meters. Thus, the 100 air miles are equivalent to 115.08 

statute miles or 185.2 kilometers. 

Question 13: What documentation must a driver claiming 

the 100-air-mile radius exemption (§395.1(e)) have in his/her 

possession? 

Guidance: None. 

Question 14: Must a motor carrier retain 100-air-mile 

driver time records at its principal place of business? 

Guidance: No. However, upon request by an authorized 

representative of the FHWA or State official, the records must 

be produced within a reasonable period of time (2 working 

days) at the location where the review takes place. 

Question 15: May an operation that changes its normal 

work-reporting location on an intermittent basis utilize the 

100-air-mile radius exemption? 

Guidance: Yes. However, when the motor carrier changes 

the normal reporting location to a new reporting location, that 

trip (from the old location to the new location) must be re- 

corded on the record of duty status because the driver has not 

returned to his/her normal work reporting location. 

Question 16: May a driver use a record of duty status form 

as a time record to meet the requirement contained in the 

100-air-mile radius exemption? 

Guidance: Yes, provided the form contains the mandatory 

information. 

Question 17: Is the “mandatory information” referred to in 
the previous guidance that required of a normal RODS under 
section 395.8(d) that of the 100-air-mile radius exemption 
under section 395.1(e)(5)? 

Guidance: The “mandatory information” referred to is the 
time records specified by §395.1(e)(5) which must show: (1) the 
time the driver reports for duty each day; (2) the total number 
of hours the driver is on duty each day; (3) the time the driver 
is released from duty each day; and (4) the total time for the 
preceding 7 days in accordance with §395.8()(2) for drivers 
used for the first time or intermittently. 

Using the RODS to comply with §395.1(e)(5) is not prohib- 
ited as long as the RODS contains driver identification, the 
date, the time the driver began work, the time the driver 
ended work, and the total hours on duty. 

Question 18: Must the driver’s name and each date worked 
appear on the time record prepared to comply with §395,1(e), 
100-air-mile radius driver? 

Guidance: Yes. The driver’s name or other identification 
and date worked must be shown on the time record. 

Question 19: May drivers who work split shifts take ad- 
vantage of the 100-air-mile radius exemption found at §395. 
1(e)? 

Guidance: Yes. Drivers who work split shifts may take 
advantage of the 100-air-mile radius exemption if: 1. The 
drivers operate within a 100-air-mile radius of their normal 
work-reporting locations; 2. The drivers return to their work- 
reporting locations and are released from work at the end of 
each shift and each shift is less than 12 consecutive hours; 3. 
The drivers are off-duty for more than 8 consecutive hours 
before reporting for their first shift of the day and spend less 
than 12 hours, in the aggregate, on-duty each day; 4. The 
drivers do not exceed a total of 10 hours driving time and are 
afforded 8 or more consecutive hours off-duty prior to their 
first shift of the day; and 5. The employing motor carriers 
maintain and retain the time records required by 395.1(e)(5) 

Question 20: May a driver who is taking advantage of the 
100-air-mile radius exemption in §395.1(e) be intermittently 

off-duty during the period away from the work-reporting lo- 

cation? 

Guidance: Yes, a driver may be intermittently off-duty 

during the period away from the work-reporting location 

provided the driver meets all requirements for being off-duty. 

If the driver’s period away from the work-reporting location 

includes periods of off-duty time, the time record must show 

both total on-duty time and total off-duty time during his/her 

tour of duty. In any event, the driver must return to the 

work-reporting location and be released from work within 12 

consecutive hours. 

Question 21: When a driver fails to meet the provisions of 

the 100 air-mile radius exemption (section 395.1(e)), is the 

driver required to have copies of his/her records of duty status 

for the previous seven days? Must the driver prepare daily 

records of duty status for the next seven days? 

Guidance: The driver must only have in his/her possession 

a record of duty status for the day he/she does not qualify for 

the exemption. A driver must begin to prepare the record of 

duty status for the day immediately after he/she becomes 

aware that the terms of the exemption cannot be met The 

record of duty status must cover the entire day, even if the 

driver has to record retroactively changes in status that oc- 

curred between the time that the driver reported for duty and 

the time in which he/she no longer qualified for the 100 

air-mile radius exemption. This is the only way to ensure that 

a driver does not claim the right to drive 10 hours after 

leaving his/her exempt status, in addition to the hours already 

driven under the 100 air-mile exemption. 

Question 22: A driver returns to his/her normal work 
reporting location from a location beyond the 100-air-mile 
radius and goes off duty for 7 hours. May the driver return to 
duty after being off-duty for 7 hours and utilize the 100-air- 

mile radius exemption? 

Guidance: No. The 7-hour off-duty period has not met the 
requirement of 8 consecutive hours separating each 12-hour 
on-duty period. The driver must first accumulate 8 consecu- 
tive hours off-duty before operating under the 100 air-mile 
radius exemption. 

Question 23: Is the exemption contained in §395.1(f) con- 
cerning department store deliveries during the period from 
December 10 to December 25 limited to only drivers employed 
by department stores? 

Guidance: No. The exemption applies to all drivers engaged 
solely in making local deliveries from retail stores and/or 
retail catalog businesses to the ultimate consumer, when 
driving solely within a 100-air-mile radius of the driver’s 
work-reporting location, during the dates specified. 

Question 24: May time spent in sleeping facilities being 
transported as cargo (e.g., boats, campers, travel trailers) be 
recorded as sleeper berth time? 

Guidance: No, it cannot be recorded as sleeper berth time. 

Question 25: May sleeper berth time and off-duty periods 
be combined to meet the 8-hour off-duty requirement? 

Guidance: Yes, as long as the 8-hour period is consecutive 
and not broken by on-duty or driving activities. This does not 
apply to drivers at natural gas or oil well locations who may 
separate the periods. 

Question 26: May a driver record sleeper berth time as 
off-duty time on line one of the record of duty status? 

Guidance: No. The driver’s record of duty status must 
accurately reflect the driver’s activities. 

Question 27: After accumulating 8 consecutive hours of 
off-duty time, a driver spends 2 hours in the sleeper berth. The 
driver then drives a CMV for 10 hours, then spends 6 hours in 
the sleeper berth. May the driver combine the two sleeper 
berth periods to meet the required 8 consecutive hours of 
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off-duty time per §395.1(h), then drive for up to 10 more 
hours? 

Guidance: No. The 10 hours of driving time between the 
first and second sleeper berth periods must be considered in 
determining the amount of time that the driver may drive 
after the second sleeper berth period. Sleeper berths are 
intended to be used between periods of on-duty time. When a 
driver has already been off duty for more than 8 consecutive 
hours, and has therefore had adequate opportunity to rest, 
he/she may not “save” additional hours before going on duty 
and add them to the next sleeper berth period. In short, a 
driver must be on duty before he/she begins to accumulate 
sleeper berth time. The driver in your scenario is operating in 
violation of the hours of service regulations for the entire 
second 10-hour driving period until that driver is able to 
secure at least 8 consecutive hours of off-duty time. 

*Question 28: Does the emergency conditions exception in 
49 CFR 395.1(b)(2) apply to a driver who planned on arriving 
at a specific rest area to complete his 10 hours driving and 
found the rest area full, forcing the driver to continue past the 
ten hours driving looking for another safe parking area? 

Guidance: No. The emergency conditions exception does not 
apply to the driver. It is general knowledge that rest areas 
have become increasingly crowded for commercial motor ve- 
hicle parking, thus, it is incumbent on drivers to look for a 
parking spot before the last few minutes of a 10 hour driving 
period. The driver should provide the reason for exceeding the 
10 hours driving in the Remarks section of the record of duty 
status. 

*Question 29: Must a motor carrier that uses a 100-air- 
mile radius driver write zero (0) hours on the time record for 
each day the driver is off duty (not working for the motor 
carrier)? 

Guidance: No. Section 395.1(e)(5) requires a motor carrier 
to maintain “accurate and true time records” for each driver. 
These records must show the time the driver goes on and off 
duty, as well as the total number of hours on duty, each day. 
The lack of a time record for a 100-air-mile radius driver on 
any given day is therefore a statement by the motor carrier 
that the driver was not on duty that day. If an investigator 
discovers that the driver was in fact on duty, despite the 
absence of a time record, the motor carrier has violated §395. 
1(e)(5) because it has not maintained “true and accurate time 
records.” Appropriate enforcement action may then be taken. 

*Question 30: Does the exception in §395.1(k) for “drivers 
transporting agricultural commodities or farm supplies for 

agricultural purposes” cover the transportation of poultry or 

poultry feed? 

Guidance: No. The exception was created by Sec. 345(a)(1) 

of the National Highway System Designation Act of 1995 

[Public Law 104-50,109 Stat.568, at 613], which provides in 

part that the hours of service regulations “shall not apply to 

drivers transporting agricultural commodities or farm sup- 

plies for agricultural purposes...” The terms “agricultural 

commodities or farm supplies for agricultural purposes” were 

not defined, but the context clarifies their meaning. Because 

the statute made the exception available only “during the 

planting and harvesting seasons” in each State, Congress 

obviously intended to restrict it to agriculture in the tradi- 

tional (and etymological) sense, i.e., the cultivation of fields. 

“Agricultural commodities” therefore means products grown 

on and harvested from the land, and “farm supplies for agri- 

cultural purposes” means products directly related to the 

growing or harvesting of agricultural commodities. 

Drivers transporting livestock or slaughtered animals, or 

the grain, corn, hay, etc., used to feed animals, may not use the 

“agricultural operations” exception. 
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*Question 31: Does fuel used in the production of agricul- 
tural commodities qualify as “farm supplies” under 49 CFR 
395.1(k)? 

Guidance: Fuel qualifies as a farm supply if (1) it is “for 
agricultural purposes,” e.g. used in tractors or other equip- 
ment that cultivate agricultural commodities or trucks that 
haul them, but not in automobiles, station wagons, SUVs or 
other vehicles designed primarily to carry passengers, or for 
residential heating or cooking; (2) it is transported within the 
planting and harvesting season, as determined by the State, 
and within a 100 air—mile radius of the distribution point for 
fuel; (3) the motor carrier is operating in interstate commerce; 
and (4) the entire fuel load on the vehicle is to be delivered to 
one or more farms. A carrier may not use the exemption if any 
portion of the fuel load is to be delivered to a non-farm 
customer, 

*Question 32: Can a for-hire motor carrier located in 

Canada transport farm supplies and/or equipment for agri- 
cultural purposes to a location in the U.S. without having to 
comply with Part 395? 

Guidance: Yes, ifa Canadian driver meets all of the require- 
ments of the 49 CFR 395.1(k) definition of ”agricultural op- 
erations,” the provisions of Part 395 do not apply so long as 
the trip occurs only during the official planting and harvest- 
ing season” as designated by each State. 

*Question 33: If a driver using either short-haul exception 
in §395.1(e) finds it necessary to exceed the exception limita- 
tions for unforeseen reasons, is the driver in violation of the 
§395.3 rest break provision if more than 8 hours have passed 
without having taken the required rest break? 

Guidance: No. A driver using a §395.1(e) short-haul excep- 
tion who finds it necessary to exceed the exception limitations 
for unforeseen reasons, is not in violation of the §395.3 rest- 

break requirements if 8 or more hours have passed at the time 
the driver becomes aware of the inability to use the short-haul 
exception. The driver should annotate the record-of-duty- 
status to indicate why the required rest break was not taken 
earlier, and should take the break at the earliest safe 

opportunity. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§395.2 Definitions. 

As used in this part, the following words and terms 
are construed to mean: 
Adverse driving conditions means snowy, sleet, fog, 

other adverse weather conditions, a highway covered 
with snow or ice, or unusual road and traffic conditions, 
none of which were apparent on the basis of information 
known to the person dispatching the run at the time it 

was begun. 
Agricultural commodity means any agricultural 

commodity, nonprocessed food, feed, fiber, or livestock 

(including livestock as defined in sec. 602 of the Emer- 
gency Livestock Feed Assistance Act of 1988 [7 U.S.C. 

1471] and insects). 
Automatic on-board recording device means an 

electric, electronic, electromechanical, or mechanical 

device capable of recording driver’s duty status infor- 
mation accurately and automatically as required by 
§395.15. The device must be integrally synchronized 
with specific operations of the commercial motor vehicle 
in which it is installed. At a minimum, the device must 

record engine use, road speed, miles driven, the date, 

and time of day. 
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Driver-salesperson means any employee who is em- 

ployed solely as such by a private carrier of property by 

commercial motor vehicle, who is engaged both in sell- 

ing goods, services, or the use of goods, and in delivering 

by commercial motor vehicle the goods sold or provided 

or upon which the services are performed, who does so 

entirely within a radius of 100 miles of the point at 

which he/she reports for duty, who devotes not more 

than 50 percent of his/her hours on duty to driving time. 

The term selling goods for purposes of this section 

shall include in all cases solicitation or obtaining of 

reorders or new accounts, and may also include other 

selling or merchandising activities designed to retain 

the customer or to increase the sale of goods or services, 

in addition to solicitation or obtaining of reorders or new 

accounts. 

Driving time means all time spent at the driving 
controls of a commercial motor vehicle in operation. 

Eight consecutive days means the period of 8 con- 
secutive days beginning on any day at the time desig- 
nated by the motor carrier for a 24-hour period. 
Farm supplies for agricultural purposes means 

products directly related to the growing or harvesting of 
agricultural commodities during the planting and har- 
vesting seasons within each State, as determined by the 
State, and livestock feed at any time of the year. 
Ground water well drilling rig means any vehicle, 

machine, tractor, trailer, semi-trailer, or specialized mo- 
bile equipment propelled or drawn by mechanical power 
and used on highways to transport water well field 
operating equipment, including water well drilling and 
pump service rigs equipped to access ground water. 

Multiple stops means all stops made in any one 
village, town, or city may be computed as one. 
On duty time means all time from the time a driver 

begins to work or is required to be in readiness to work 
until the time the driver is relieved from work and all 
responsibility for performing work. On-duty time shall 
include: 

(1) All time at a plant, terminal, facility, or other 
property of a motor carrier or shipper, or on any public 
property, waiting to be dispatched, unless the driver has 
been relieved from duty by the motor carrier; 

(2) All time inspecting, servicing, or conditioning any 
commercial motor vehicle at any time; 

(3) All driving time as defined in the term driving 
time; 

(4) All time in or on a commercial motor vehicle, other 

than: 
(i) Time spent resting in or on a parked vehicle, except 

as otherwise provided in §397.5 of this subchapter; 
(ii) Time spent resting in a sleeper berth; or 
(iii) Up to 2 hours riding in the passenger seat of a 

property-carrying vehicle moving on the highway im- 
mediately before or after a period of at least 8 consecu- 
tive hours in the sleeper berth; 

(5) All time loading or unloading a commercial motor 
vehicle, supervising, or assisting in the loading or un- 
loading, attending a commercial motor vehicle being 
loaded or unloaded, remaining in readiness to operate 
the commercial motor vehicle, or in giving or receiving 
receipts for shipments loaded or unloaded; 

(6) All time repairing, obtaining assistance, or re- 

maining in attendance upon a disabled commercial mo- 

tor vehicle; : 

(7) All time spent providing a breath sample or urine 

specimen, including travel time to and from the collec- 

tion site, in order to comply with the random, reason- 

able suspicion, post-crash, or follow-up testing required 

by part 382 of this subchapter when directed by a motor 

carrier; 

(8) Performing any other work in the capacity, employ, 

or service of a motor carrier; and 

(9) Performing any compensated work for a person 

who is not a motor carrier. 

Seven consecutive days means the period of 7 con- 

secutive days beginning on any day at the time desig- 

nated by the motor carrier for a 24-hour period. 

Signal employee, as defined in 49 U.S.C. 21101(4), 

means an individual who is engaged in installing, re- 

pairing, or maintaining signal systems. 

Sleeper berth means a berth conforming to the re- 

quirements of §393.76 of this chapter. 

Transportation of construction materials and 

equipment means the transportation of construction 

and pavement materials, construction equipment, and 
construction maintenance vehicles, by a driver to or 
from an active construction site (a construction site 
between mobilization of equipment and materials to the 
site to the final completion of the construction project) 

within a 50 air mile radius of the normal work reporting 
location of the driver. This paragraph does not apply to 
the transportation of material found by the Secretary to 
be hazardous under 49 U.S.C. 5103 in a quantity re- 
quiring placarding under regulations issued to carry out 

such section. 
Twenty-four-hour period means any 24- 

consecutive-hour period beginning at the time desig- 
nated by the motor carrier for the terminal from which 
the driver is normally dispatched. 

Utility service vehicle means any commercial mo- 
tor vehicle: 

(1) Used in the furtherance of repairing, maintaining, 
or operating any structures or any other physical facili- 
ties necessary for the delivery of public utility services, 
including the furnishing of electric, gas, water, sanitary 
sewer, telephone, and television cable or community 

antenna service; 

(2) While engaged in any activity necessarily related 
to the ultimate delivery of such public utility services to 
consumers, including travel or movement to, from, 
upon, or between activity sites (including occasional 
travel or movement outside the service area necessi- 
tated by any utility emergency as determined by the 
utility provider); and 

(3) Except for any occasional emergency use, operated 
primarily within the service area of a utility’s subscrib- 
ers or consumers, without regard to whether the vehicle 
is owned, leased, or rented by the utility. 

[57 FR 33648, July 30, 1992, as amen 
1994: 59 FR 60324, Nov. 23, 1994: G0 FA 38748, july BB 1998 63 FR 33279, June 18, 1998; 72 FR 36790, July 5, 2007; 75 FR 
17245, April 5, 2010; 76 FR 25590 May 5, 2011: 76 FR 
Dec. 27, 2011; 77 FR 28451, May 14, 3012} ; 81187, 
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DOT Interpretations—$395.2 
Question 1: A company told all of its drivers that it would 

no longer pay for driving from the last stop to home and that 
this time should not be shown on the time cards. Is it a 
violation of the FMCSRs to operate a CMV from the last stop 
to home and not show that time on the time cards? 

Guidance: The FMCSRs do not address questions of pay. All 
the time spent operating a CMV for, or at the direction of, a 
motor carrier must be recorded as driving time. 

Question 2: What conditions must be met for a commercial 
motor vehicle (CMV) driver to record meal and other routine 
stops made during a work shift as off-duty time? 

Guidance: Drivers may record meal and other routine 
stops, including a rest break of at least 30 minutes intended 
to satisfy 49 CFR 395.3(a)(3)(ii), as off-duty time provided: 

1. The driver is relieved of all duty and responsibility for the 
care and custody of the vehicle, its accessories, and any cargo 
or passengers it may be carrying. 

2. During the stop, and for the duration of the stop, the 
driver must be at liberty to pursue activities of his/her own 
choosing. 

Question 3: A driver has been given written permission by 
his/her employer to record meal and other routine stops made 
during a tour of duty as off-duty time. Is the driver required 
to record such time as off-duty, or is it the driver’s decision 
whether such time is recorded as off-duty? 

Guidance: It is the employer’s choice whether the driver 
shall record stops made during a tour of duty as off-duty time. 
However, employers may permit drivers to make the decision 
as to how the time will be recorded. 

Question 4: A driver has been given written permission by 
his/her employer to record meal and other routine stops made 
during a tour of duty as off-duty time. Is the driver allowed to 
record his stops during a tour of duty as off-duty time when 
the CMV is laden with HM and the CMV is parked in a truck 
stop parking lot? 

Guidance: Drivers may record meal and other routine stops 
made during a tour of duty as off-duty time, except when a 
CMV is laden with explosive HM classified as hazard divi- 
sions 1.1, 1.2, or 1.3 (formerly Class A or B explosives). In 
addition, when HM classified under hazard divisions 1.1, 1.2, 
or 1.3 are on a CMV, the employer and the driver must comply 
with §397.5 of the FMCSRs. 

Question 5: Do telephone calls to or from the motor carrier 

that momentarily interrupt a driver’s rest period constitute a 

change of the driver’s duty status? 

Guidance: Telephone calls of this type do not prevent the 

driver from obtaining adequate rest. Therefore, the FHWA 

does not consider these brief telephone calls to be a break in 

the driver’s off duty status. 

Question 6: If a driver is required by a motor carrier to 

carry a pager/beeper to receive notification to contact the 

motor carrier for a duty assignment, how should this time be 

recorded? 

Guidance: The time is to be recorded as off-duty. 

Question 7: May a sleeper berth be used for a period of less 

than 2 hours’ duration? 

Guidance: Yes. The sleeper berth may be used for such 

periods of inactivity. Periods of time of less than 2 hours spent 

in a sleeper berth may not be used to accumulate the 8 hours 

of off-duty time required by §395.3 of the FMCSRs. 

Question 8: If a “driver trainer” occasionally drives a CMV, 

thereby becoming a “driver” (regardless of whether he/she is 

paid for driving), must the driver record all non driving 

(training) time as on-duty (not driving)? 

Guidance: Yes. 
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Question 9: A driver drives on streets and highways during 
the week and jockeys CMVs in the yard (private property) on 
weekends. How is the yard time to be recorded? 

Guidance; On-duty (driving). 

Question 10: How does compensation relate to on-duty 
time? 

Guidance: The fact that a driver is paid for a period of time 
does not always establish that the driver was on-duty for the 
purposes of part 395 during that period of time. A driver may 
be relieved of duty under certain conditions and still be paid. 

Question 11: Must non transportation-related work for a 
motor carrier be recorded as on-duty time? 

Guidance: Yes. All work for a motor carrier, whether com- 
pensated or not, must be recorded as on-duty time. The term 
“work” as used in the definition of “on-duty time” in §395.2 of 
the FMCSRs is not limited to driving or other non 
transportation-related employment. 

Question 12: How should time spent in transit on a ferry 
boat be recorded? 

Guidance: Time spent on a ferry by drivers may be recorded 
as off-duty time if they are completely relieved from work and 
all responsibility and obligation to the motor carriers for 
which they drive. This relief must be consistent with existing 
regulations of the ferry company and the U.S. Coast Guard. 

Question 13: What is the duty status of a co-driver 
(truck)who is riding seated next to the driver? 

Guidance: On-duty (not driving). 

Question 14: How must a CMV driver driving a non-CMV 
at the direction of a motor carrier record this time? 

Guidance: If CMV drivers operate motor vehicles with 
GVWEs of 10,000 pounds or less at the direction of a motor 
carrier, the FHWA requires those drivers to maintain records 
of duty status and record such time operating as on-duty (not 
driving). 

Question 15: How must the time spent operating a motor 
vehicle on the rails (roadrailers) be recorded? 

Guidance: On-duty (not driving). 

Question 16: Must a driver engaged in union activities 
affecting the employing motor carrier record such time as 
on-duty (not driving) time? 

Guidance: The union activities of a driver employed by a 
unionized motor carrier must be recorded as on-duty (not 
driving) time if the collective bargaining agreement requires 
the motor carrier to pay the driver for time engaged in such 
activities. Otherwise these activities may be recorded as off 
duty time unless they are combined with normal duties per- 
formed for the carrier. 

Efforts by a driver to organize co-workers employed by a 
non-unionized motor carrier, either on the carrier’s premises 
or elsewhere, may be recorded as off duty time unless the 
organizing activities are combined with normal duties per- 
formed for the carrier. 

Question 17: How is the 50 percent driving time in the 
definition of “driver-salesperson” in §395.2 determined? 

Guidance: The driving time is determined on a weekly 
basis. The driver must be employed solely as a driver- 
salesperson. The driver-salesperson may not participate in 
any other type of work activity. 

Question 18: May a driver change to and from a driver- 
salesman status at any time? 

Guidance: Yes, if the change is made on a weekly basis. 

Question 19: May the time a driver spends attending 

safety meetings, ceremonies, celebrations, or other company- 

sponsored safety events be recorded as off-duty time? 

Guidance: Yes, if attendance is voluntary. 
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Question 20: How must a driver record time spent on-call 

awaiting dispatch? 

Guidance: The time that a driver is free from obligations to 

the employer and is able to use that time to secure appropriate 

rest may be recorded as off-duty time. The fact that a driver 

must also be available to receive a call in the event the driver 

is needed at work, even under the threat of discipline for 

non-availability, does not by itself impair the ability of the 

driver to use this time for rest. 

If the employer generally requires its drivers to be available 

for call after a mandatory rest period which complies with the 

regulatory requirement, the time spent standing by for a 

work-related call, following the required off-duty period, may 

be properly recorded as off-duty time. 

Question 21: How does a driver record the hours spent 

driving in a school bus operation when he/she also drives a 

CMV for a company subject to the FMCSRs? 

Guidance: If the school bus meets the definition of a CMV, 

it must be recorded as driving time. 

Question 22: A motor carrier relieves a driver from duty. 
What is a suitable facility for resting? 

Guidance: The only resting facility which the FHWA regu- 
lates is the sleeper berth. The sleeper berth requirements can 

be found in §393.76. 

Question 23: How many times may a motor carrier relieve 
a driver from duty within a tour of duty? 

Guidance: There is no limitation on the number of times a 
driver can be relieved from duty during a tour of duty. 

Question 24: If a driver is transported by automobile from 
the point of a breakdown to a terminal, and then dispatched 
on another run, how is the time spent in the automobile 
entered on the record of duty status? How is the time entered 
if the driver goes off-duty once he reaches the terminal? 

Guidance: The time spent in the automobile would be 
on-duty (not driving) if dispatched on another run once he/she 
reaches the terminal, and off-duty if he/she is given 8 con- 
secutive hours off-duty upon reaching the terminal. 

Question 25: When a driver experiences a delay on an 
impassable highway, should the time he/she is delayed be 
entered on the record of duty status as driving time or on-duty 
(not driving)? 

Guidance: Delays on impassable highways must be re- 
corded as driving time because §395.2 defines “driving time” 

as all time spent at the driving controls of a CMV in operation. 

Question 26: Is time spent operating controls in a CMV to 
perform an auxiliary, non-driving function (e.g., lifting a 
loaded container, compacting waste, etc.) considered driving 
time? Does the location of the controls have a bearing on the 
answer? 

Guidance: The location of the controls does have a bearing 
on the answer. Section 395.2 defines “driving time” as all time 
spent at the driving controls of a CMV in operation. If a driver, 
seated at the driving controls of the vehicle, is able to simul- 
taneously perform the driving and auxiliary function (for 
example, one hand on the steering wheel and one hand on a 
control mechanism), the time spent performing the auxiliary 
function must be recorded as “driving time.” If a driver, seated 
at the driving controls of the vehicle, is unable to simultane- 
ously perform the driving and auxiliary function, the time 
spent performing the auxiliary function may be recorded as 
“on-duty not driving time.” 

Question 27: A motor carrier has full-time drivers who are 
also volunteer fire fighters. Some of the drivers carry pagers 
and leave their normal activities only when notified of a fire. 
Others consistently work 3 to 4 non-consecutive 24-hour shifts 
at a fire station each month, resting between calls. The drivers 
receive no monetary compensation for their work. How should 
the time spent on these activities be logged on the record of 

duty status when the drivers return to work? 

Guidance: When drivers are free from obligations to their 

employers, that time may be recorded as off-duty time. Driv- 

ers who are allowed by the motor carrier to leave their normal 

activities to fight fires and those who spend full days in a fire 

station are clearly off duty. Their time should be recorded as 

such. 

*Question 28: How should time spent at National Guard 

meetings and training sessions be recorded for the hours of 

service requirements? 

Guidance: Amember of a military reserve component, serv- 

ing in either an inactive duty status, such as weekend drills, 

or in an active duty status, such as annual training, may log 

that time as “off-duty time” regardless of whether such duty 

time is paid or un-paid. This is consistent with the rights and 

benefit entitlements provided in the Uniformed Services Em- 

ployment and Reemployment Rights Act (38 U.S.C. 4301 et 

seq.). 

*Question 29: Although firefighters, emergency medical 

technicians, paramedics and other public safety professionals 

are often exempt from the hours-of-service (HOS) regulations 

under the governmental exception [49 CFR 390.3(f)(2)], they 

sometimes have second jobs with interstate motor carriers for 

which they are required to comply with the HOS rules. When 

one of these individuals has a second job with an interstate 
motor carrier and works a 24-hour shift for the fire/rescue/ 
emergency services department, is all of the time spent during 

the shift considered on-duty time? 

Guidance: No. Fire fighters and other public safety profes- 
sionals working 24-hour shifts may record time during which 
they are required or permitted to rest as off-duty time. How- 
ever, all time that the public safety specialist is required to 
perform work (e.g., administrative work, cleaning/repairing 
equipment, operating equipment, etc.) would be considered 
on-duty time. 

*Question 30: If a driver is required repeatedly to respond 
to satellite or similar communications received during his or 
her sleeper berth period, does this activity affect a driver’s 
duty status? 

Guidance: Yes. The driver cannot be required to do any 
work for the motor carrier during sleeper berth time. A driver 
who is required to access a communications system for the 
purpose of reading messages from the carrier, responding to 
certain messages (either verbally or by typing a message), or 
otherwise acknowledging them, is performing work. For the 
purpose of this guidance, “repeatedly” means a pattern or 
series of interruptions that prevent a driver from obtaining 
restorative sleep during the sleeper berth period. 

*Question 31: If a driver is required repeatedly to respond 
to satellite or similar communications received during a 10- 
hour (8-hour for passenger transportation) off-duty period, 
does this activity affect a driver’s duty status? 

Guidance: Yes. The driver cannot be required to do any 
work for the motor carrier during the 10-hour or the 8-hour 
off-duty period. A driver who is required to access a commu- 
nications system for the purpose of reading messages from the 
carrier, responding to certain messages (either verbally or by 
typing a message), or otherwise acknowledging them, is per- 
forming work. For the purpose of this guidance, “repeatedly” 
means a pattern or series of interruptions that prevent a 
driver from obtaining restorative sleep during the off-duty 
period. 

_*Question 32: If a driver drives in a non-commercial ve- 
hicle to take a physical examination, should the duty status be 
recorded as on-duty not driving, or as off-duty? Would the 
answer change if the motor carrier directs the driver to go for 
the examination? 
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Guidance: So long as the driver schedules and attends the 
physical examination at a time of his or her own choosing, the 
time may be recorded as off-duty. If, however, the motor 
carrier directs the driver to attend at a specific time, the time 
is to be recorded as on-duty not driving. 

“Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§395.3 Maximum driving time for property- 
carrying vehicles. 

(a) Except as otherwise provided in $395.1, no motor 
carrier shall permit or require any driver used by it to 
drive a property-carrying commercial motor vehicle, nor 
shall any such driver drive a property-carrying commer- 
cial motor vehicle, regardless of the number of motor 
carriers using the driver’s services, unless the driver 
complies with the following requirements: 

(1) Start of work shift. A driver may not drive 
without first taking 10 consecutive hours off duty; 

(2) 14-hour period. A driver may drive only during a 
period of 14 consecutive hours after coming on duty 
following 10 consecutive hours off duty. The driver may 
not drive after the end of the 14-consecutive-hour period 
without first taking 10 consecutive hours off duty. 

(3) Driving time and rest breaks. (i) Driving 
time. A driver may drive a total of 11 hours during the 
14-hour period specified in paragraph (a)(2) of this 
section. 

(ii) Rest breaks. Except for drivers who qualify for 
either of the short-haul exceptions in §395.1(e)(1) or (2), 

driving is not permitted if more than 8 hours have 
passed since the end of the driver’s last off-duty or 
sleeper-berth period of at least 30 minutes. 

(b) No motor carrier shall permit or require a driver of 
a property-carrying commercial motor vehicle to drive, 
nor shall any driver drive a property-carrying commer- 
cial motor vehicle, regardless of the number of motor 
carriers using the driver’s services, for any period 

after— 
(1) Having been on duty 60 hours in any period of 7 

consecutive days if the employing motor carrier does not 

operate commercial motor vehicles every day of the 

week; or 

(2) Having been on duty 70 hours in any period of 8 

consecutive days if the employing motor carrier oper- 

ates commercial motor vehicles every day of the week. 

(c)(1) Any period of 7 consecutive days may end with 

the beginning of an off-duty period of 34 or more con- 

secutive hours that includes two periods from 1:00 a.m. 

to 5:00 a.m. 
(2) Any period of 8 consecutive days may end with the 

beginning of an off-duty period of 34 or more consecutive 

hours that includes two periods from 1:00 a.m. to 5:00 

a.m. 
(d) Adriver may not take an off-duty period allowed by 

paragraph (c) of this section to restart the calculation of 

60 hours in 7 consecutive days or 70 hours in 8 consecu- 

| tive days until 168 or more consecutive hours have 

passed since the beginning of the last such off-duty 

period. When a driver takes more than one off-duty 

period of 34 or more consecutive hours within a period of 

168 consecutive hours, he or she must indicate in the 
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Remarks section of the record of duty status which such 
off-duty period is being used to restart the calculation of 
60 hours in 7 consecutive days or 70 hours in 8 consecu- 

| tive days. 

[57 FR 33649, July 30, 1992, as amended at 60 FR 38748, July 
28, 1995; 68 FR 22516, April 28, 2003; 70 FR 50071, Aug. 25, 
2005; 72 FR 71270, Dec. 17, 2007; 76 FR 81188, Dec. 27, 2011; 
78 FR 58485, Sept. 24, 2013; 78 FR 64181, Oct. 28, 2013] 

DOT Interpretations—§395.3 

Question 1: May a motor carrier switch from a 60-hour/7- 
day limit to a 70-hour/8-day limit or vice versa? 

Guidance: Yes. The only restriction regarding the use of the 
70-hour/8-day rule is that the motor carrier must have CMVs 
operating every day of the week. The 70-hour/8-day rule is a 
permissive provision in that a motor carrier with vehicles 
operating every day of the week is not required to use the 
70-hour/8-day rules for calculating its drivers’ hours of 
service. The motor carrier may, however, assign some or all of 
its drivers to operate under the 70-hour/8-day rule if it so 
chooses. The assignment of individual drivers to the 60-hour/ 
7-day or the 70-hour/8-day time rule is left to the discretion of 
the motor carrier. 

Question 2: Does a driver, employed full time by one motor 
carrier using the 60-hours in 7-days rule, and part-time by 
another motor carrier using the 70-hours in 8-days rule, have 
the option of using either rule in computing his hours of 
service? 

Guidance: No. The motor carrier that employs the driver on 
a full-time basis determines which rule it will use to comply 
with §395.3(b). The driver does not have the option to select 
the rule he/she wishes to use. 

Question 3: May a carrier which provides occasional, but 
not regular service on every day of the week, have the option 
of the 60 hours in 7 days or 70 hours in 8 days with respect to 
all drivers, during the period in which it operates one or more 
vehicles on each day of the week? 

Guidance: Yes. 

Question 4: A Canadian driver is subjected to a log book 
inspection in the U.S. The driver has logged one or more 
13-hour driving periods while in Canada during the previous 
7 days, but has complied with all the FMCSRs while operating 
in the U.S. Has the driver violated the 10-hour driving re- 
quirement in the U.S.? 

Guidance: No. Canadian drivers are required to comply 
with the FMCSRs only when operating in the U.S. 

Question 5: May a driver domiciled in the United States 
comply with the Canadian hours of service regulations while 
driving in Canada? If so, would the driving and on-duty time 
accumulated in Canada be counted toward compliance with 
one or more of the limits imposed by Part 395 when the driver 
re-enters the United States? 

Guidance: A driver domiciled in the United States may 
comply with the Canadian hours of service regulations while 
driving in Canada. Upon re-entering the United States, how- 
ever, the driver is subject to all of the requirements of Part 
395, including the 10- and 15-hour rules, and the 60-or 70- 
hour rules applicable to the previous 7 or 8 consecutive days. 

In other words, a driver who takes full advantage of Cana- 
dian law may have to stop driving for a time immediately after 

returning to the U.S. in order to restore compliance with Part 

395. Despite its possible effect on decisions a U.S. driver must 

make while in Canada, this interpretation does not involve an 

exercise of extraterritorial jurisdiction. 

Question 6: If a motor carrier operates under the 70-hour/ 

8-day rule, does any aspect of the 60-hour rule apply to its 
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operations? If a motor carrier operates under the 60-hour/7- 

day rule, does any part of the 70-hour rule apply to its 

operations? 

Guidance: If a motor carrier operates 7 days per week and 

chooses to require all of its drivers to comply with the 70- 

hour/8-day rule, the 60-hour/7-day rule would not be appli- 

cable to these drivers. If this carrier chooses to assign some or 

all of its drivers to the 60-hour/7-day rule, the 70-hour rule 

would not be applicable to these drivers. Conversely, if a motor 

carrier does not operate 7 days per week, it must operate 

under the 60-hour/7-day rule and the 70-hour rule would not 

apply to its operations. 

Question 7: What is the liability of a motor carrier for 
hours of service violations? 

Guidance: The carrier is liable for violations of the hours of 
service regulations if it had or should have had the means by 
which to detect the violations. Liability under the FMCSRs 
does not depend upon actual knowledge of the violations. 

Question 8: Are carriers liable for the actions of their 
employees even though the carrier contends that it did not 
require or permit the violations to occur? 

Guidance: Yes. Carriers are liable for the actions of their 

employees. Neither intent to commit, nor actual knowledge of, 
a violation is a necessary element of that liability. Carriers 
“permit” violations of the hours of service regulations by their 
employees if they fail to have in place management systems 
that effectively prevent such violations. 

*Question 9: May time spent in resting or sleeping in 
motor homes being delivered be recorded as off-duty time? 

Guidance: The Federal Highway Administration believes 
the time drivers spend resting or sleeping in the motor homes 
while stopped or parked (e.g., at a rest area or parking lot) 
could be considered off-duty time. Drivers may take at least 
eight consecutive hours off-duty for the purpose of obtaining 
restorative sleep. The driver may also take less than eight 
hours off-duty and take a nap. This time would not count 
toward the required eight consecutive hours off-duty. There 
are certain conditions which must be met in order for this time 
(less than eight consecutive hours) to qualify as off-duty time. 

ay, The driver must have been relieved of all duty and respon- 
sibility for the care and custody of the vehicle, its accesso- 
ries, and any cargo or passengers it may be carrying. 

. The duration of the driver’s relief from duty must be a finite 
period of time which is of sufficient duration to ensure that 
the accumulated fatigue resulting from operating a com- 
mercial motor vehicle will be significantly reduced. 

. If the driver has been relieved from duty, as noted in (1) 
above, the duration of the relief from duty must have been 
made known to the driver prior to the driver’s departure in 
written instructions from the employer. There are no re- 
cord retention requirements for these instructions onboard 
a vehicle or at a motor carrier’s principal place of business. 

. During the stop, and for the duration of the stop, the driver 
must be at liberty to pursue activities of his/her own choos- 
ing and to leave the premises where the vehicle is situated. 

*Editor’s Note: The interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§395.5 Maximum driving time for passenger- 
carrying vehicles. 

Subject to the exceptions and exemptions in §395.1: 

(a) No motor carrier shall permit or require any driver 
used by it to drive a passenger-carrying commercial 
motor vehicle, nor shall any such driver drive a 
passenger-carrying commercial motor vehicle: 

(1) More than 10 hours following 8 consecutive hours 

off duty; or 

(2) For any period after having been on duty 15 hours 

following 8 consecutive hours off duty. 

(b) No motor carrier shall permit or require a driver of 

a passenger-carrying commercial motor vehicle to drive, 

nor shall any driver drive a passenger-carrying commer- 

cial motor vehicle, regardless of the number of motor 

carriers using the driver’s services, for any period 

after— 
(1) Having been on duty 60 hours in any 7 consecutive 

days if the employing motor carrier does not operate 

commercial motor vehicles every day of the week; or 

(2) Having been on duty 70 hours in any period of 8 

consecutive days if the employing motor carrier oper- 

ates commercial motor vehicles every day of the week. 

[68 FR 22516, April 28, 2003; 70 FR 50071, Aug. 25, 2005] 

DOT Interpretations—$395.5 

*Question 1: Would a driver delivering an empty commer- 
cial motor vehicle designed or used to carry passengers, from 
the manufacturer or distributor to a dealer, or otherwise 

engaged in a “driveaway-towaway” trip as defined in §390.5, 
be required to comply with the hours-of-service regulations for 
passenger-carrying drivers? 

Guidance: No. The property-carrier hours-of-service rules 
in §395.3 are applicable to drivers operating commercial mo- 
tor vehicles designed or used to transport passengers in a 
“driveaway-towaway” operation, as defined in §390.5. 

*Editor’s Note: The interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 

§395.7 [Reserved] 

§395.8 Driver’s record of duty status. 

(a) Except for a private motor carrier of passengers 
(nonbusiness), every motor carrier shall require every 
driver used by the motor carrier to record his/her duty 
status for each 24 hour period using the methods pre- 
scribed in either paragraphs (a)(1) or (2) of this section. 

(1) Every driver who operates a commercial motor 
vehicle shall record his/her duty status, in duplicate, for 
each 24-hour period. The duty status time shall be 
recorded on a specified grid, as shown in paragraph (g) 
of this section. The grid and the requirements of para- 
graph (d) of this section may be combined with any 
company forms. 

(2) Every driver who operates a commercial motor 
vehicle shall record his/her duty status by using an 
automatic on-board recording device that meets the 
requirements of $395.15 of this part. The requirements 
of §395.8 shall not apply, except paragraphs (e) and 
(k)(1) and (2) of this section. 

(b) The duty status shall be recorded as follows: 
(1) “Off duty” or “OFF.” 
(2) “Sleeper berth” or “SB” (only if a sleeper berth 

used). 
(3) “Driving” or “D.” 
(4) “On-duty not driving” or “ON.” 
(c) For each change of duty status (e.g., the place of 

reporting for work, starting to drive, on-duty not driving 
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and where released from work), the name of the city, 
town or village, with State abbreviation, shall be 
recorded. 

NOTE: If a change of duty status occurs at a location other 
than a city, town, or village, show one of the following: (1) the 
highway number and nearest milepost followed by the name of 
the nearest city, town, or village and State abbreviation, (2) the 
highway number and the name of the service plaza followed by 
the name of the nearest city, town, or village and State abbre- 
viation, or (3) the highway numbers of the nearest two inter- 
secting roadways followed by the name of the nearest city, 
town, or village and State abbreviation. 

(d) The following information must be included on the 
form in addition to the grid: 

(1) Date; 
(2) Total miles driving today; 
(3) Truck or tractor and trailer number; 

(4) Name of carrier; 
(5) Driver’s signature/certification; 

(6) 24-hour period starting time (e.g., midnight, 9:00 
a.m., noon, 3:00 p.m.); 

(7) Main office address; 
(8) Remarks; 
(9) Name of co-driver; 
(10) Total hours (far right edge of grid); and 
(11) Shipping document number(s), or name of ship- 

per and commodity. 
(e) Failure to complete the record of duty activities of 

this section or §395.15, failure to preserve a record of 
such duty activities, or making of false reports in con- 
nection with such duty activities shall make the driver 
and/or the carrier liable to prosecution. 

(f) The driver’s activities shall be recorded in accor- 
dance with the following provisions: 

(1) Entries to be current. Drivers shall keep their 
record of duty status current to the time shown for the 

last change of duty status. 
(2) Entries made by driver only. All entries relat- 

ing to driver’s duty status must be legible and in the 
driver’s own handwriting. 

(3) Date. The month, day and year for the beginning 

of each 24-hour period shall be shown on the form 

containing the driver’s duty status record. 

(4) Total miles driving today. Total mileage driven 

during the 24-hour period shall be recorded on the form 

containing the driver’s duty status record. 

(5) Commercial motor vehicle identification. The 

driver shall show the number assigned by the motor 

carrier or the license number and licensing state of each 

commercial motor vehicle operated during each 24-hour 

period on his/her record of duty status. The driver of an 

articulated (combination) commercial motor vehicle 

shall show the number assigned by the motor carrier or 

the license number and licensing state of each motor 

vehicle used in each commercial motor vehicle combi- 

nation operated during that 24-hour period on his/her 

record of duty status. 

(6) Name of motor carrier. The name(s) of the 

motor carrier(s) for which work is performed shall be 

shown on the form containing the driver’s record of duty 

status. When work is performed for more than one 

motor carrier during the same 24-hour period, the be- 

ginning and finishing time, showing a.m. or p.m., 

§395.8 

worked for each motor carrier shall be shown after each 
motor carrier’s name. Drivers of leased commercial mo- 
tor vehicles shall show the name of the motor carrier 
performing the transportation. 

(7) Signature/certification. The driver shall certify 
to the correctness of all entries by signing the form 
containing the driver’s duty status record with his/her 
legal name or name of record. The driver’s signature 
certifies that all entries required by this section made by 
the driver are true and correct. 

(8) Time base to be used. 
(i) The driver’s duty status record shall be prepared, 

maintained, and submitted using the time standard in 
effect at the driver’s home terminal, for a 24-hour period 
beginning with the time specified by the motor carrier 
for that driver’s home terminal. 

(ii) The term “7 or 8 consecutive days” means the 7 or 
8 consecutive 24-hour periods as designated by the car- 
rier for the driver’s home terminal. 

(iii) The 24-hour period starting time must be identi- 
fied on the driver’s duty status record. One-hour incre- 
ments must appear on the graph, be identified, and 
preprinted. The words “Midnight” and “Noon” must 
appear above or beside the appropriate one-hour 
increment. 

(9) Main office address. The motor carrier’s main 
office address shall be shown on the form containing the 
driver’s duty status record. 

(10) Recording days off duty. Two or more consecu- 
tive 24-hour periods off duty may be recorded on one 
duty status record. 

(11) Total hours. The total hours in each duty status: 
off duty other than in a sleeper berth; off duty in a 
sleeper berth; driving, and on duty not driving, shall be 
entered to the right of the grid, the total of such entries 
shall equal 24 hours. 

(12) Shipping document number(s), or name of ship- 
per and commodity shall be shown on the driver’s record 
of duty status. 

(g) Graph grid. The following graph grid must be 
incorporated into a motor carrier recordkeeping system 
which must also contain the information required in 
paragraph (d) of this section. 
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Graph Grid - Horizontally 
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(h) Graph Grid Preparation. The graph grid may 
be used horizontally or vertically and shall be completed 
as follows: 

(1) Off-duty. Except for time spent resting in a 
sleeper berth, a continuous line shall be drawn between 
the appropriate time markers to record the period(s) of 
time when the driver is not on duty, is not required to be 
in readiness to work, or is not under any responsibility 
for performing work. 

(2) Sleeper berth. A continuous line shall be drawn 
between the appropriate time markers to record the 
period(s) of time off duty resting in a sleeper berth, as 
defined in §395.2. (If a non-sleeper berth operation, 
sleeper berth need not be shown on the grid.) 

(3) Driving. A continuous line shall be drawn be- 
tween the appropriate time markers to record the peri- 
od(s) of driving time, as defined in §395.2. 

(4) On duty not driving. A continuous line shall be 
drawn between the appropriate time markers to record 
the period(s) of time on duty not driving specified in 
Sa90.2: 

(5) Location—Remarks. The name of the city, town, 

or village, with State abbreviation where each change of 

duty status occurs shall be recorded. 

NOTE: If a change of duty status occurs at a location other 

than a city, town, or village, show one of the following: (1) the 

highway number and nearest milepost followed by the name of 

the nearest city, town, or village and State abbreviation, ( 2) the 

highway number and the name of the service plaza followed by 

the name of the nearest city, town, or village and State abbre- 

viation, or (3) the highway numbers of the nearest two inter- 

secting roadways followed by the name of the nearest city, 

town, or village and State abbreviation. 

(i) Filing driver’s record of duty status. The 
driver shall submit or forward by mail the original 
driver’s record of duty status to the regular employing 
motor carrier within 13 days following the completion of 

the form. 
(j) Drivers used by more than one motor carrier. 

(1) When the services of a driver are used by more than 
one motor carrier during any 24-hour period in effect at 
the driver’s home terminal, the driver shall submit a 

copy of the record of duty status to each motor carrier. 
The record shall include: 

(i) All duty time for the entire 24-hour period; 
(ii) The name of each motor carrier served by the 

driver during that period; and 
(iii) The beginning and finishing time, including a.m. 

or p.m., worked for each carrier. 

(2) Motor carriers, when using a driver for the first 
time or intermittently, shall obtain from the driver a 
signed statement giving the total time on duty during 
the immediately preceding 7 days and the time at which 
the driver was last relieved from duty prior to beginning 
work for the motor carriers. 

(k) Retention of driver’s record of duty status. 
(1) Each motor carrier shall maintain records of duty 
status and all supporting documents for each driver it 
employs for a period of six months from the date of 
receipt. 

(2) The driver shall retain a copy of each record of duty 
status for the previous 7 consecutive days which shall be 
in his/her possession and available for inspection while 
on duty. 

NOTE: Driver’s record of duty status. The graph grid, when 
incorporated as part of any form used by a motor carrier, must 
be of sufficient size to be legible. 

The following executed specimen grid illustrates how 
a driver’s duty status should be recorded for a trip from 
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Richmond, Virginia, to Newark, New Jersey. The grid 
reflects the midnight to midnight 24 hour period. 

TTT TTT 

1; OFF DUTY 2: SLEEPER 

BERTH 

3; DRIVING 

Graph Grid (midnight to midnight operation). 
NOTE: The driver in this instance reported for duty at the motor 

carrier’s terminal. The driver reported for work at 6 a.m., helped 
load, checked with dispatch, made a pretrip inspection, and per- 
formed other duties until 7:30 a.m. when the driver began driving. 
At 9 a.m. the driver had a minor accident in Fredericksburg, 
Virginia, and spent one half hour handling details with the local 
police. The driver arrived at the company’s Baltimore, Maryland, 
terminal at noon and went to lunch while minor repairs were made 
to the tractor. At 1 p.m. the driver resumed the trip and made a 
delivery in Philadelphia, Pennsylvania, between 3 p.m. and 3:30 
p.m. at which time the driver started driving again. Upon arrival at 
Cherry Hill, New Jersey, at 4 p.m., the driver entered the sleeper 
berth for a rest break until 5:45 p.m. at which time the driver 

resumed driving again. At 7 p.m. the driver arrived at the compa- 
ny’s terminal in Newark, New Jersey. Between 7 p.m. and 8 p.m. 

the driver prepared the required paperwork including completing 

the driver’s record of duty status, driver vehicle inspection report, 

insurance report for the Fredericksburg, Virginia accident, 

checked for the next day’s dispatch, etc. At 8 p.m., the driver went 

off duty. 

[47 FR 53389, Nov. 26, 1982, as amended at 49 FR 38290, Sept. 

28, 1984; 49 FR 46147, Nov. 23, 1984; 51 FR 12622, Apr. 14, 

1986; 52 FR 41721, Oct. 30, 1987; 53 FR 18058, May 19, 1988; 

53 FR 38670, Sept. 30, 1988; 57 FR 33649, July 30, 1992; 58 FR 

33777, June 21, 1993; 59 FR 8753, Feb. 23, 1994; 60 FR 38748, 

July 28, 1995; 62 FR 16709, Apr. 8, 1997; 75 FR 17245, April 5, 

2010; 77 FR 28451, May 14, 2012; 77 FR 28454, May 14, 2012; 

77 FR 59828, Oct. 1, 2012] 

DOT Interpretations—§395.8 

Question 1: How should a change of duty status for a short 

period of time be shown on the driver's record of duty status? 

Guidance: Short periods of time (less than 15 minutes) may 

be identified by drawing a line from the appropriate on-duty 

(not driving) or driving line to the remarks section and enter- 

ing the amount of time, such as “6 minutes,” and the geo- 

graphic location of the duty status change. 

Question 2: May a rubber stamp signature be used on a 

driver’s record of duty status? 

§395.8 

Guidance: No, a driver’s record of duty status must bear the 
signature of the driver whose time is recorded thereon. 

Question 3: If a driver’s record of duty status is not signed, 
may enforcement action be taken on the current day’s record 
if it contains false information? 

Guidance: Enforcement action can be taken against the 
driver even though that record may not be signed. The regu- 
lations require the driver to keep the record of duty status 
current to the time of last change of duty status (whether or 
not the record has been signed), Also, §395.8(e) states that 
making false reports shall make the driver and/or the carrier 
liable to prosecution. 

Question 4: Must drivers, alternating between interstate 
and intrastate commerce, record their intrastate driving time 
on their record of duty status? 

Guidance: Yes, to account for all on-duty time for the prior 
7 or 8 days preceding an interstate movement. 

Question 5: May a driver, being used for the first time, 
submit records of duty status for the preceding 7 days in lieu 
of a signed statement? 

Guidance: The carrier may accept true and accurate copies 
of the driver’s record of duty status for the preceding 7 days in 
lieu of the signed statement required by §395.8G)(2). 

Question 6: How should multiple short stops in a town or 
city be recorded on a record of duty status? 

Guidance: All stops made in any one city, town, village or 
municipality may be computed as one. In such cases the sum 
of all stops should be shown on a continuous line as on-duty 
(not driving).The aggregate driving time between such stops 
should be entered on the record of duty status immediately 
following the on-duty (not driving) entry. The name of the city, 
town, village, or municipality, followed by the State abbrevia- 
tion where all the stops took place, must appear in the “re- 
marks” section of the record of duty status. 

Question 7: Is the Canadian bilingual or any other record 
of duty status form acceptable in the U.S.? 

Guidance: Yes, provided the grid format and specific infor- 
mation required are included. 

Question 8: May a motor carrier return a driver’s com- 
pleted record of duty status to the driver for correction of 
inaccurate or incomplete entries? 

Guidance: Yes, although the regulations do not require a 
driver to submit “corrected” records of duty status. A driver 
may submit corrected records of duty status to the motor 
carrier at any time. It is suggested the carrier mark the 
second submission “CORRECTED COPY” and staple it to the 
original submission for the required retention period. 

Question 9: May a duplicate copy of a record of duty status 
be submitted if an original was seized by an enforcement 
official? 

Guidance: A driver must prepare a second original record of 
duty status to replace any page taken by an enforcement 
official. The driver should note that the first original had been 
taken by an enforcement official and the circumstances under 
which it was taken. 

Question 10: What regulation, interpretation, and/or ad- 
ministrative ruling requires a motor carrier to retain support- 
ing documents and what are those documents? 

Guidance: Section 395.8(k)(1) requires motor carriers to 

retain all supporting documents at their principal places of 

business for a period of 6 months from date of receipt. 

Supporting documents are the records of the motor carrier 

which are maintained in the ordinary course of business and 

used by the motor carrier to verify the information recorded 

on the driver’s record of duty status. Examples are: Bills of 

lading, carrier pros, freight bills, dispatch records, electronic 

mobile communication/tracking records, gate record receipts, 
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weigh/scale tickets, fuel receipts, fuel billing statements, toll 

receipts, toll billing statements, port of entry receipts, deliv- 

ery receipts, lumper receipts, interchange and inspection re- 

ports, lessor settlement sheets, over/ short and damage 

reports, agricultural inspection reports, driver and vehicle 

examination reports, crash reports, telephone billing state- 

ments, credit card receipts, border crossing reports, customs 

declarations, traffic citations, overweight/oversize permits 

and traffic citations, and/or other documents directly related 

to the motor carrier’s operation, which are retained by the 

motor carrier in connection with the operation of its trans- 

portation business. Supporting documents may include other 

documents which the motor carrier maintains and can be used 

to verify information on the driver’s records of duty status. If 

these records are maintained at locations other than the 

principal place of business but are not used by the motor 

carrier for verification purposes, they must be forwarded to 

the principal place of business upon a request by an autho- 

rized representative of the FHWA or State official within 2 

business days. 

Editor’s Note: The following policy was issued June 10, 

2010. 

Policy 

This Policy is intended to be used by enforcement personnel 
as guidance in making enforcement decisions. Nothing in this 
Policy is intended to alter a motor carrier’s duty to ensure that 
its employees and agents are complying with all applicable 
regulations. A motor carrier is responsible for the acts and 
omissions of its employees and agents with respect to regu- 
latory compliance. 

Previous policy statements have used the terms “GPS” and 
“Advanced Information Technology” to describe electronic mo- 
bile communication/ tracking technology. FMCSA recognizes 
that these terms are no longer adequate to describe electronic 
mobile communication/tracking technology. Such technologies 
can no longer be considered “advanced” as they are now 
widely accepted and used in the industry. Likewise, electronic 
mobile communication/tracking systems may rely on technol- 
ogy other than GPS to determine the time, date, and/or loca- 
tion of motor vehicles and/or drivers. For ease of discussion in 
this Policy, the use of the phrases “electronic mobile 
communication/tracking technology,’ “electronic mobile 
communication/tracking systems,” and “electronic mobile 
communication/ tracking records” shall be deemed to include 
those technologies and records that allow a motor carrier to 
identify the location of a motor vehicle or driver, or that allow 

a motor carrier to send or receive messages to or from its 
drivers. The application of this Policy to a technology or record 
does not depend on the method of communication or the 
technology used to obtain the time and/ or position location 
information. 

Supporting Documents Requirements for Motor Carriers 
Without Qualifying Electronic Mobile Communication/ 
Tracking Technology 

Supporting documents are motor carriers’ records that are 
maintained in the ordinary course of business and may be 
used by the motor carrier to verify information recorded on 
the driver’s RODS. On April 4, 1997, as part of a set of 
guidance and policy statements, FHWA, FMCSA’s predeces- 
sor agency, published a list of more than thirty examples of 
supporting documents that motor carriers needed to retain 
pursuant to 49 CFR 395.8(k)(1) (62 FR 16370, 16425) (Guid- 
ance Question 10). Based on its enforcement experience since 
1997, FMCSA recognizes that certain documents in that list 
are not regularly used by enforcement staff to verify the 
accuracy of records of duty status (RODS) and that requiring 
motor carriers to retain these documents is no longer 
necessary. FMCSA will therefore no longer consider the fol- 

lowing to be “supporting documents” and will not require 

motor carriers to maintain and produce such documents pur- 

suant to 49 CFR 395.8(k)(1): 

e Driver call-in records; 

¢ International registration plan receipts; 

¢ International fuel tax agreement receipts; 

¢ Trip permits; 

e Cash advance receipts; and 

e Driver fax reports (cover sheets). 

The Agency rescinds the list of examples of supporting 

documents in the April 4, 1997, Guidance Question 10 and 

provides the following updated, shorter list: Bills of lading, 

carrier pros, freight bills, dispatch records, electronic mobile 

communication/tracking records (as explained below), gate 

record receipts, weigh/scale tickets, fuel receipts, fuel billing 

statements, toll receipts, toll billing statements, port of entry 

receipts, delivery receipts, lumper receipts, interchange and 

inspection reports, lessor settlement sheets, over/ short and 

damage reports, agricultural inspection reports, driver and 

vehicle examination reports, crash reports, telephone billing 

statements, credit card receipts, border crossing reports, cus- 

toms declarations, traffic citations and overweight/oversize 

permits and traffic citations. 

Motor carriers without qualifying electronic mobile 

communication/tracking technology must continue to retain 

other supporting documents that may be used to verify infor- 

mation on the driver’s RODS. If the motor carrier has mul- 
tiple offices or terminals and these records are maintained at 
motor carrier locations other than the motor carrier’s princi- 
pal place of business, see Regulatory Guidance on the Defini- 
tion of “Principal Place of Business,” July 29, 2009 (74 FR 
37653), they must be forwarded to the principal place of 
business, or other location specified, upon a request by an 
authorized FMCSA representative or State official in accor- 
dance with 49 CFR 390.29. 

Supporting Documents Requirements for Motor Carriers 
That Use Qualifying Electronic Mobile Communication/ 
Tracking Technology ‘i 

If a motor carrier uses a paper RODS system and also uses 
electronic mobile communication/tracking technology on spe- 
cific vehicles and can produce electronic mobile 
communication/tracking records acceptable to the Agency un- 
der this Policy, FMCSA will permit the motor carrier to main- 
tain and submit fewer paper supporting documents. 

Whether the electronic mobile communication/tracking re- 
cords are acceptable to the Agency under this Policy or not, the 
investigator has the authority to demand those records, and 
he or she may accept them in either printed or electronic form 
from the motor carrier. These records will be used to assess 
motor carrier and commercial motor vehicle driver compliance 
with the HOS regulations and for other evaluations into the 
safety performance or regulatory compliance of the motor 
carrier. Electronic mobile communication/tracking records 
may also be used by the Agency as evidence in any proceeding 
to enforce Federal motor carrier statutes and regulations. 

For each vehicle a motor carrier uses for which the motor 
carrier can produce electronic mobile communication/tracking 
records acceptable under this Policy, the motor carrier is no 
longer required to maintain or produce the following support- 
ing documents pursuant to 49 CFR 395.8(k)(1) for the driver 
of that vehicle: 

¢ Gate record receipts; 

e Weigh/scale tickets; 

¢ Port of entry receipts; 

¢ Delivery receipts; 

e Toll receipts; 

e Agricultural inspection reports; 
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¢ Over/short and damage reports; 
¢ Driver and vehicle examination reports;' 
e Traffic citations; 

Overweight/oversize reports and citations; 

e Carrier pros; 

¢ Credit card receipts; 

¢ Border Crossing Reports; 
e 

e 

Customs declarations; and 

Telephone billing statements. 

Motor carriers that seek to take advantage of the less 
burdensome supporting documents retention requirements 
available under this Policy are precluded in HOS enforcement 
proceedings from challenging the accuracy of their own elec- 
tronic mobile communication/tracking records. 

Qualifying Electronic Mobile Communication /Tracking 
Technology 

For each vehicle for which a motor carrier seeks to take 
advantage of the less burdensome supporting documents re- 
tention requirements available under this Policy, the motor 
carrier must show that the electronic mobile communication/ 
tracking records have the characteristics below: 

Positioning Frequency: The system must be set up to com- 
municate position location at a rate of at least one time per 
hour, per vehicle, while the vehicle is in motion. 

Vehicle Integration: The system must be integrally synchro- 
nized with the vehicle. 

Report Functionality: The system must be capable of gen- 
erating upon demand a document/record, either printed (pa- 
per) or electronically rendered (spreadsheet, portable 
document format, tagged image file format or other commonly 
available software format), showing the required Report 
Content. 

Report Content: The position history report must include, at 
a minimum, vehicle identification information, date, time, 
proximity location (reference points), and latitude and longi- 
tude for each position communication. 

Retention: Motor carriers must maintain position history 
reports for a period of six months in accordance with 49 CFR 
395.8(k)(1). 

If the motor carrier’s electronic mobile communication/ 
tracking records for a particular vehicle do not qualify under 
this Policy, the motor carrier must maintain all supporting 
documents that may be used to assess motor carrier and 

commercial motor vehicle driver compliance with the HOS 

regulations, pursuant to 49 CFR 395.8(k)(1). A motor carrier 

that uses electronic mobile communication/tracking technol- 

ogy in the ordinary course of business for any purpose is 

expected to include the use of records and information gener- 

ated by that technology in its HOS oversight activities. 

Related Information 

A motor carrier’s responsibility to ensure the accuracy of its 

drivers’ RODS is not limited by the list of examples of sup- 

porting documents in this Policy. A motor carrier is liable for 

false RODS submitted by its drivers and other HOS violations 

if the motor carrier had or should have had the means by 

which to detect the violations, regardless of whether the 

means to detect the violations is included in the list of ex- 

amples of supporting documents. 

All motor carriers that use electronic mobile 

communications/tracking technology, whether or not such 

technology is qualifying technology under this Policy, must 

continue to retain data generated by that systern in the 

1 This notice does not affect motor carriers’ duty to maintain 

driver and vehicle examination reports in accordance with the 

retention requirements of 49 CFR part 396. See 49 CFR 396. 

14(c)(2) and 396.9(d)(3)(ii). 

$395.8 

ordinary course of business. The motor carrier is not required, 
for purposes of responding to investigations by FMCSA or 
State enforcement personnel, to convert the data from the 
format in which it is ordinarily retained. However, if the 
motor carrier receives in the ordinary course of business 
electronic or printed reports or other communications in 
which the data is converted to a more readable or usable 
format, the motor carrier must retain such reports or commu- 
nications and provide them to investigators upon demand. 

If a motor carrier denies the Agency access to its supporting 
documents, including, without limitation, electronic mobile 
communication/tracking records, the motor carrier’s action 
shall be considered a denial of access under 49 U.S.C. 
521(b)(2)(E). As with all supporting documents, a failure to 
maintain electronic mobile communication/tracking records 
may be cited under 49 CFR 395.8(k)(1). 

FMCSA recognizes that motor carriers may use electronic 
mobile communication/tracking technologies for applications 
other than recording the time, date and/or location of a motor 
vehicle and/or driver. An electronic record of vehicle perfor- 
mance trends and events such as speeding or hard-braking, or 
vehicle performance measures such as fuel consumption 
(MPG) or engine speed (RPM), which may be captured 
through on-board sensors and transmitted via electronic mo- 
bile communication/tracking technology, is not required to be 
maintained as a supporting document under 49 CFR Part 395. 
However, if a triggering event or performance measure cre- 
ates a record of the time, date, and/ or location of a motor 
vehicle and/or driver, then the time, date and/or location of 
that event or measure must be retained. 

Other statutes and/or regulations may require the reten- 
tion of certain listed documents. This Policy does not affect a 
motor carrier’s responsibility to comply with these other stat- 
utes and/or regulations. 

This Policy is not intended to address motor carriers that 
use EOBRs under the terms of a remedial directive and 
EOBRs or Automatic On-Board Recording Devices (AOBRDs) 
under the terms of a settlement agreement. Carriers subject 
to a remedial directive or settlement agreement must comply 
with the terms of that directive or agreement, including re- 
quirements to retain particular documents. 

Question 11: Is a driver who works for a motor carrier on 
an occasional basis and who is regularly employed by a non- 
motor carrier entity required to submit either records of duty 
status or a signed statement regarding the hours of service for 
all on-duty time as “on-duty time” as defined by §395.2? 

Guidance: Yes. 

Question 12: May a driver use “white-out” liquid paper to 
correct a record of duty status entry? 

Guidance: Any method of correction would be acceptable so 
long as it does not negate the obligation of the driver to certify 
by his or her signature that all entries were made by the 
driver and are true and correct. 

Question 13: Are drivers required to draw continuous lines 
between the off-duty, sleeper berth, driving, and on-duty (not 
driving) lines on a record of duty status when changing their 
duty status? 

Guidance: No. Under §395.8(h) the FMCSRs require that 

continuous lines be drawn between the appropriate time 
markers within each duty status line, but they do not require 
that continuous lines be drawn between the appropriate duty 
status lines when drivers change their duty status. 

Question 14: What documents satisfy the requirement to 
show a shipping document number on a record of duty status 
as found in §395.8(d)(11)? 

Guidance: The following are some of the documents accept- 

able to satisfy the requirement: shipping manifests, invoices/ 

freight bills, trip reports, charter orders, special order 
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numbers, bus bills or any other document that identifies a 

particular movement of passengers or cargo. 

In the event of multiple shipments, a single document will 

satisfy the requirement. If a driver is dispatched on a trip, 

which is subsequently completed, and then is dispatched on 

another trip on that calendar day, two shipping document 

numbers or two shippers and commodities must be shown in 

the remarks section of the record of duty status. 

Question 15: If a driver from a foreign country only oper- 

ates in the U.S. one day a week, is he required to keep a record 

of duty status for every day? 

Guidance: A foreign driver, when in the U.S., must produce 

a current record of duty status, and sufficient documentation 

to account for his duty time for the previous 6 days. 

Question 16: Are drivers required to include their total 

on-duty time for the previous 7 to 8 days (as applicable) on the 

driver’s record of duty status? 

Guidance: No. 

Question 17: Can military time be used on the grid portion 
of the driver’s record of duty status? 

Guidance: Yes. The references to 9:00 A.M., 3:00 P.M., etc. 
in §395.8(d)(6) are examples only. Military time is also 

acceptable. 

Question 18: Section 395.8(d)(4) requires that the name of 
the motor carrier be shown on the driver’s record of duty 
status. Ifa company owns more than one motor carrier subject 
to the FMCSRs, may the company use logs listing the names 
of all such motor carrier employers and require the driver to 
identify the carrier for which he or she drives? 

Guidance: Yes, provided three conditions are met. First, the 
driver must identify his or her motor carrier employer by a 
method that would be visible on a photocopy of the log. A dark 
check mark by the carrier’s name would be acceptable. How- 
ever, a colored highlight of the name would not be acceptable, 
since these colors are often transparent to photocopiers. 

Second, the driver may check off the name of the motor 
carrier employer only if he or she works for a single carrier 
during the 24 hour period covered by the log. 

Third, if the parent company uses Multi day Logs (Form 
139 or139A),the log for each day must list all motor carrier 
employers and the driver must identify his or her carrier each 
day. 

Question 19: Regulatory guidance issued by the Office of 
Motor Carriers states that a driver’s record-of-duty-status 
(RODS) may be used as the 100 air-mile radius time record 
“provided the form contains the mandatory information.” Is 
this “mandatory information” that required of anormal RODS 
under section 395.8(d) or that of the 100 air-mile radius 
exemption under section 395.1(e)(5)? 

Guidance; The “mandatory information” referred to is the 
time records specified by §395,1(e)(5) which must show: (1) the 
time the driver reports for duty each day; (2) the total number 
of hours the driver is on duty each day; (3) the time the driver 
is released from duty each day; and (4) the total time for the 
preceding 7 days in accordance with §395.8(j)(2) for drivers 
used for the first time or intermittently. 

Using the RODS to comply with §395.1(e)(5) is not prohib- 
ited as long as the RODS contains driver identification, the 
date, the time the driver began work, the time the driver 
ended work, and the total hours on duty. 

Question 20: When a driver fails to meet the provisions of 
the 100 air-mile radius exemption (section 395.1(e)), is the 
driver required to have copies of his/her records of duty status 
for the previous seven days? Must the driver prepare daily 
records of duty status for the next seven days? 

Guidance: The driver must only have in his/her possession 
a record of duty status for the day he/she does not qualify for 

the exemption. The record of duty status must cover the entire 

day, even if the driver has to record retroactively changes in 

status that occurred between the time that the driver reported 

for duty and the time in which he/she no longer qualified for 

the 100 air-mile radius exemption. This is the only way to 

ensure that a driver does not claim the right to drive 10 hours 

after leaving his/her exempt status, in addition to the hours 

already driven under the 100 air-mile exemption. 

Question 21: What is the carrier’s liability when its drivers 

falsify records of duty status? 

Guidance: A carrier is liable both for the actions of its 

drivers in submitting false documents and for its own actions 

in accepting false documents. Motor carriers have a duty to 

require drivers to observe the FMCSRs. 

Question 22: If a driver logs his/her duty status as “driv- 

ing” but makes multiple short stops (each less than 15 min- 

utes) for on-duty or off-duty activities, marks a vertical line on 

the grid for each stop, and records the elapsed time for each in 

the remarks section of the grid, would the aggregate time 

spent on those non-driving activities be counted against the 

10-hour driving limit? 

Guidance: No. On-duty not driving time or off-duty time is 
not counted against the 10-hour driving limit. 

Question 23: When the driver’s duty status changes, do 
§§395.8(c) or 395.8(h)(5) require a description of on-duty not 
driving activities (“fueling,” “pre-trip,” “loading,” “unloading,”, 
etc.) in the remarks section in addition to the name of the 
nearest city, town or village followed by the State abbrevia- 
tion? 

Guidance: No. Many motor carriers require drivers to iden- 
tify work performed during a change of duty status. Part 395 
neither requires nor prohibits this practice. 

Question 24: When must a driver complete the signature/ 
certification of the driver’s record of duty status? 

Guidance: In general, the driver must sign the record of 
duty status immediately after all required entries have been 
made for the 24-hour period. However, if the driver is driving 
at the end of the24-hour period, he/she must sign during the 
next stop. A driver may also sign the record of duty status 
upon going off duty if he/she expects to remain off duty until 
the end of the 24-hour period. 

Question 25: Is a driver (United States or foreign) required 
to maintain a record of duty status(log book)in a foreign 
country before entering the U.S.? 

Guidance: No. The FHWA does not require drivers to pre- 
pare records of duty status while operating outside the juris- 
diction of the United States. However, it may be advantageous 
for any driver (U.S. or foreign) to prepare records of duty 
status for short-term foreign trips. Upon entering the U.S., 
each driver must either: (a) Have in his/her possession a 
record of duty status current on the day of the examination 
showing the total hours worked for the prior seven consecu- 
tive days, including time spent outside the U.S.; or, (b) Dem- 
onstrate that he/she is operating as a “100 air-mile (161 
air-kilometer) radius driver” under §395.1(e). 

Question 26: If a driver is permitted to use a CMV for 
personal reasons, how must the driving time be recorded? 

Guidance: When a driver is relieved from work and all 
responsibility for performing work, time spent traveling from 
a driver’s home to his/her terminal (normal work reporting 
location), or from a driver’s terminal to his/her home, may be 
considered off-duty time. Similarly, time spent traveling short 
distances from a driver’s en route lodgings (such as en route 
terminals or motels) to restaurants in the vicinity of such 
lodgings may be considered off-duty time. The type of convey- 
ance used from the terminal to the driver’s home, from the 
driver’s home to the terminal, or to restaurants in the vicinity 
of en route lodgings would not alter the situation unless the 
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vehicle is laden. A driver may not operate a laden CMV as a 
personal conveyance. The driver who uses a motor carrier’s 
CMV for transportation home, and is subsequently called by 
the employing carrier and is then dispatched from home, 
would be on-duty from the time the driver leaves home. 

A driver placed out of service for exceeding the require- 
ments of the hours of service regulations may not drive a CMV 
to any location to obtain rest. 

*Question 27: Would a driver who prepares his/her log on 
a computer, ‘digitally’ signs the log, and then transmits it 
directly to the carrier, be in compliance with 49 CFR $395. 
8(f)(2)? 

Guidance: No. The driver’s activities must be recorded in 
accordance with the provisions of §395.8(f)(2). This section 
requires that all entries relating to driver’s duty status must 
be legible and in the driver’s own handwriting. 

*Question 28: May a driver use a computer to generate his 
or her record of duty status (log book) and then manually sign 
the computer printouts in lieu of handwritten logs? 

Guidance: A driver may use a computer to generate the 
graph grid and entries for the record of duty status or log 
books, provided the computer-generated output includes the 
minimum information required by §395.8 and is formatted in 

accordance with the rules. In addition, the driver must: 

1. Be capable of printing the record of duty status for the 
current 24-hour period at the request of an enforcement 
officer. 

2. Print the record of duty status at the end of each 24-hour 
period, and sign it in his or her handwriting to certify that 
all entries required by this section are true and correct. 

3. Maintain a copy of printed and signed records of duty 
status for the previous 7 consecutive days and make it 
available for inspection at the request of an enforcement 
officer, 

*Question 29: Are drivers who electronically scan a copy of 
their original record of duty status (RODS) for subsequent 
submission to the motor carrier required to prepare the RODS 
in duplicate? 

Guidance: No. Although 49 CFR 395.8(a)(1) states, “Every 
driver who operates a commercial motor vehicle [in interstate 
commerce] shall record his/her duty status, in duplicate, for 
each 24-hour period,” the intent of the requirement may be 
fulfilled through the electronic submission of a scanned image 

of the original handwritten RODS to the regular employing 

motor carrier within 13 days following the completion of the 

form, while the driver retains the original records for the 

current day and the previous 7 consecutive days. Because 

existing regulations concerning the preservation of records 

(49 CFR 390.31) allow motor carriers to store electronically a 

scanned image of the original handwritten RODS submitted 

by drivers and essentially dispose of the original paper docu- 

ment, there is no adverse impact on the enforcement of the 

HOS regulations, and subsequently no compromise on the 

application of the safety requirement by allowing the driver to 

submit a scanned image of the original signed RODS to the 

regular employing motor carrier within 13 days of the comple- 

tion of the record. Motor carriers must maintain the scanned 

image of the signed RODS and all supporting documents for 

each driver for a period of six months from the date of receipt 

(49 CFR 395.8(k)). 

*Editor’s Note: This interpretation was issued after the 

interpretations were published in the Federal Register in 

April 1997. 

§395.10 [Reserved] 

§395.11 [Reserved] 

[75 FR 17245, April 5, 2010; 77 FR 28451, May 14, 2012] 

§395.13 

§395.12 [Reserved] 

$395.13 Drivers declared out of service. 

(a) Authority to declare drivers Out of Service. 
Every special agent of the Federal Motor Carrier Safety 
Administration (as defined in Appendix B to this 
subchapter) is authorized to declare a driver out of 
service and to notify the motor carrier of that declara- 
tion, upon finding at the time and place of examination 
that the driver has violated the out of service criteria as 
set forth in paragraph (b) of this section. 

(b) Out of Service criteria. (1) No driver shall drive 
after being on duty in excess of the maximum periods 
permitted by this part. 

(2) No driver required to maintain a record of duty 
status under §395.8 or §395.15 of this part shall fail to 

have a record of duty status current on the day of 
examination and for the prior seven consecutive days. 

(3) Exception. A driver failing only to have posses- 
sion of a record of duty status current on the day of 
examination and the prior day, but has completed re- 
cords of duty status up to that time (previous 6 days), 
will be given the opportunity to make the duty status 
record current. 

(c) Responsibilities of motor carriers. (1) No mo- 
tor carrier shall: 

(i) Require or permit a driver who has been declared 
out of service to operate a commercial motor vehicle 
until that driver may lawfully do so under the rules in 
this part. 

(ii) Require a driver who has been declared out of 
service for failure to prepare a record of duty status to 
operate a commercial motor vehicle until that driver has 
been off duty for the appropriate number of consecutive 
hours required by this part and is in compliance with 
this section. The appropriate consecutive hours off-duty 
may include sleeper berth time. 

(2) A motor carrier shall complete the “Motor Carrier 
Certification of Action Taken” portion of the form 
MCS-63 (Driver-Vehicle Examination Report) and de- 
liver the copy of the form either personally or by mail to 
the Division Administrator or State Director, Federal 
Motor Carrier Safety Administration, at the address 

specified upon the form within 15 days following the 
date of examination. If the motor carrier mails the form, 
delivery is made on the date it is postmarked. 

(d) Responsibilities of the driver. (1) No driver 
who has been declared out of service shall operate a 
commercial motor vehicle until that driver may lawfully 
do so under the rules of this Part. 

(2) No driver who has been declared out of service, for 
failing to prepare a record of duty status, shall operate 
a commercial motor vehicle until the driver has been off 

duty for the appropriate number of consecutive hours 

required by this part and is in compliance with this 

section. 
(3) A driver to whom a form has been tendered declar- 

ing the driver out of service shall within 24 hours 

thereafter deliver or mail the copy to a person or place 

designated by motor carrier to receive it. 
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(4) §395.13 does not alter the hazardous materials 

requirements prescribed in $397.5 pertaining to atten- 

dance and surveillance of commercial motor vehicles. 

[44 FR 34963, June 18, 1979, as amended at 47 FR 53392, Nov. 

26, 1982; 51 FR 12622, Apr. 14, 1986; 53 FR 18058, May 19, 

1988; 53 FR 38670, Sept. 30, 1988; 53 FR 47544, Nov. 23, 1988; 

60 FR 38748, July 28, 1995; 68 FR 22516, April 28, 2003; 70 FR 

50078, Aug. 25, 2005; 77 FR 28451, May 14, 2012] 

DOT Interpretations—§395.13 

Question 1: May a driver operate any motor vehicle, at the 

direction of the motor carrier, after being placed out of service 

for an hours of service violation? 

Guidance: An out of service order issued under §395.13 

extends only to the operation of CMVs. State procedures may 

differ. 

Question 2: May a driver operating a CMV under a lease 

arrangement with a motor carrier, after being placed out of 

service for an hours of service violation, cancel the lease and 

continue to operate the vehicle as a private personal convey- 

ance? 

Guidance: No. Cancellation of a lease does not relieve the 
driver of the responsibility of complying with the out of service 
order which prohibits the driver from operating a CMV. 

§395.15 Automatic on-board recording devices. 

(a) Authority to use automatic on-board record- 
ing device. (1) A motor carrier may require a driver to 
use an automatic on-board recording device to record 
the driver’s hours of service in lieu of complying with the 
requirements of §395.8 of this part. 

(2) Every driver required by a motor carrier to use an 
automatic on-board recording device shall use such de- 
vice to record the driver’s hours of service. 

(b) Information requirements. 
(1) Automatic on-board recording devices shall pro- 

duce, upon demand, a driver’s hours of service chart, 
electronic display, or printout showing the time and 
sequence of duty status changes including the drivers’ 
starting time at the beginning of each day. 

(2) The device shall provide a means whereby autho- 
rized Federal, State, or local officials can immediately 
check the status of a driver’s hours of service. This 
information may be used in conjunction with handwrit- 
ten or printed records of duty status, for the previous 7 
days. 

(3) Support systems used in conjunction with on- 
board recorders at a driver’s home terminal or the motor 
carrier’s principal place of business must be capable of 
providing authorized Federal, State or local officials 
with summaries of an individual driver’s hours of ser- 
vice records, including the information specified in §395. 
8(d) of this part. The support systems must also provide 
information concerning on-board system sensor failures 
and identification of edited data. Such support systems 
should meet the information interchange requirements 
of the American National Standard Code for Informa- 
tion Interchange (ANSCII) (EIARS-232/CCITT V.24 
port (National Bureau of Standards “Code for Informa- 
tion Interchange,” FIPS PUB 1-1)). 

(4) The driver shall have in his/her possession records 
of duty status for the previous 7 consecutive days avail- 
able for inspection while on duty. These records shall 
consist of information stored in and retrievable from the 

automatic on-board recording device, handwritten re- 

cords, computer generated records, or any combination 

thereof. 
(5) All hard copies of the driver’s record of duty status 

must be signed by the driver. The driver’s signature 

certifies that the information contained thereon is true 

and correct. 

(c) The duty status and additional information 

shall be recorded as follows: 

(1) “Off duty” or “OFF”, or by an identifiable code or 

character; 

(2) “Sleeper berth” or “SB” or by an identifiable code or 

character (only if the sleeper berth is used); 

(3) “Driving” or “D”, or by an identifiable code or 

character; and 

(4) “On-duty not driving” or “ON”, or by an identifiable 

code or character; 

(5) Date; 
(6) Total miles driving today; 
(7) Truck or tractor and trailer number; 

(8) Name of carrier; 
(9) Main office address; 
(10) 24-hour period starting time (e.g., midnight, 9:00 

a.m., noon, 3:00 p.m.); 
(11) Name of co-driver; 

(12) Total hours; and 
(13) Shipping document number(s), or name of ship- 

per and commodity. 
(d) Location of duty status change. 
(1) For each change of duty status (e.g., the place and 

time of reporting for work, starting to drive, on-duty not 
driving and where released from work), the name of the 
city, town, or village, with State abbreviation, shall be 

recorded. 
(2) Motor carriers are permitted to use location codes 

in lieu of the requirements of paragraph (d)(1) of this 
section. A list of such codes showing all possible location 
identifiers shall be carried in the cab of the commercial 
motor vehicle and available at the motor carrier’s prin- 
cipal place of business. Such lists shall be made avail- 
able to an enforcement official on request. 

(e) Entries made by driver only. If a driver is 
required to make written entries relating to the driver’s 
duty status, such entries must be legible and in the 
driver’s own handwriting. 

(f) Reconstruction of records of duty status. 
Drivers are required to note any failure of automatic 
on-board recording devices, and to reconstruct the driv- 
er’s record of duty status for the current day, and the 
past 7 days, less any days for which the drivers have 
records, and to continue to prepare a handwritten re- 
cord of all subsequent duty status until the device is 
again operational. 

(g) On-board information. Each commercial motor 
vehicle must have on-board the commercial motor ve- 
hicle an information packet containing the following 
items: 

(1) An instruction sheet describing in detail how data 
may be stored and retrieved from an automatic on-board 
recording system; and 
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(2) A supply of blank driver’s records of duty status 
graph-grids sufficient to record the driver’s duty status 
and other related information for the duration of the 
current trip. 

(h) Submission of driver’s record of duty status. 
(1) The driver shall submit, electronically or by mail, 

to the employing motor carrier, each record of the driv- 
er’s duty status within 13 days following the completion 
of each record; 

(2) The driver shall review and verify that all entries 
are accurate prior to submission to the employing motor 
carrier; and 

(3) The submission of the record of duty status certi- 
fies that all entries made by the driver are true and 
correct. 

(i) Performance of recorders. Motor carriers that 
use automatic on-board recording devices for recording 
their drivers’ records of duty status in lieu of the hand- 
written record shall ensure that: 

(1) A certificate is obtained from the manufacturer 
certifying that the design of the automatic on-board 
recorder has been sufficiently tested to meet the require- 
ments of this section and under the conditions it will be 
used; 

(2) The automatic on-board recording device permits 
duty status to be updated only when the commercial 
motor vehicle is at rest, except when registering the 
time a commercial motor vehicle crosses a State bound- 

ary; 
(3) The automatic on-board recording device and as- 

sociated support systems are, to the maximum extent 

practicable, tamper-proof and do not permit altering of 
the information collected concerning the driver’s hours 

of service; 
(4) The automatic on-board recording device warns 

the driver visually and/or audibly that the device has 
ceased to function. Devices installed and operational as 
of October 31, 1988 and authorized to be used in lieu of 

the handwritten record of duty status by the FMCSA 

are exempted from this requirement; 

(5) Automatic on-board recording devices with elec- 

tronic displays shall have the capability of displaying 

the following: 
(i) Driver’s total hours of driving today; 
(ii) The total hours on duty today; 
(iii) Total miles driving today; 

(iv) Total hours on duty for the 7 consecutive day 

period, including today; 

(vy) Total hours on duty for the prior 8 consecutive day 

period, including the present day; and 

(vi) The sequential changes in duty status and the 

times the changes occurred for each driver using the 

device. 
(6) The on-board recorder is capable of recording sepa- 

rately each driver’s duty status when there is a 

multiple-driver operation; 

(7) The on-board recording device/system identifies 

sensor failures and edited data when reproduced in 

printed form. Devices installed and operational as of 

October 31, 1988 and authorized to be used in lieu of the 

handwritten record of duty status by the FMCSA are 

exempted from this requirement. 

§395.15 

(8) The on-board recording device is maintained and 
recalibrated in accordance with the manufacturer’s 
specifications; 

(9) The motor carrier’s drivers are adequately trained 
regarding the proper operation of the device; and 

(10) The motor carrier must maintain a second copy 
(back-up copy) of the electronic hours-of-service files, by 
month, in a different physical location than where the 
original data is stored. 

(j) Rescission of authority. 
(1) The FMCSA may, after notice and opportunity to 

reply, order any motor carrier or driver to comply with 
the requirements of §395.8 of this part. 

(2) The FMCSA may issue such an order if the 
FMCSA has determined that— 

(i) The motor carrier has been issued conditional or 
unsatisfactory safety rating by the FMCSA; 

(ii) The motor carrier has required or permitted a 
driver to establish, or the driver has established, a 
pattern of exceeding the hours of service limitations of 
this part; 

(iii) The motor carrier has required or permitted a 
driver to fail, or the driver has failed, to accurately and 
completely record the driver’s hours of service as re- 
quired in this section; or 

(iv) The motor carrier or driver has tampered with or 
otherwise abused the automatic on-board recording de- 
vice on any commercial motor vehicle. 

[53 FR 38670, Sept. 30, 1988, as amended at 60 FR 38748, July 
28, 1995: 68 FR 22516, April 28, 2003; 70 FR 50073, Aug. 25, 
2005; 75 FR 17245 April 5, 2010: 77 FR 28451, May 14, 2012] 

DOT Interpretations—$395. 15 

Question 1: Must a motor carrier maintain a second 
(back-up copy) of the electronic hours-of-service files, by 
month, in a different physical location than where the original 
data is stored if the motor carrier retains the original hours- 
of-service printout signed by the driver and provides the 
driver with a copy? 

Guidance: No. By creating and maintaining the signed 
original record-of-duty status printed from the electronic 
hours-of-service file, the motor carrier has converted the elec- 
tronic document into a paper document subject to §$395,8(k). 
That section requires the motor carrier to retain at its prin- 
cipal place of business the records of duty status and support- 
ing documents for a period of 6 months from date of receipt. If 
the motor carrier did not generate a paper copy of the elec- 
tronic document and retain a signed original, it would be 
required to maintain the electronic file and a second (back-up) 
copy. 

Question 2: May a driver who uses an automatic on-board 
recording device amend his/her record of duty status during a 
trip? 

Guidance: No. Section 395.15G)(8) requires automatic on- 
board recording devices, to the maximum extent possible, be 
tamperproof and preclude the alteration of information col- 
lected concerning a driver’s hours of service. If drivers, who 

use automatic on-board recording devices, were allowed to 

amend their record of duty status while in transit, legitimate 

amendments could not be distinguished from falsifications. 

Records of duty status maintained and generated by an au- 

tomatic on-board recording device may only beam ended by a 

supervisory motor carrier official to accurately reflect the 

driver’s activity. Such supervisory motor carrier official must 

include an explanation of the mistake in the remarks section 

— 559 — 



$395.15 

of either the original or amended record of duty status. Both 

the original and amended record of duty status must be 

retained by the motor carrier. 

*Question 3: May an automatic on-board recording device 

use an algorithm to identify the location of each change in 

duty status relative to the nearest city, town, or village? 

Response: Yes, provided that the accuracy of the algorithm 

is sufficient to ensure correlation between the driving time 

and distance data provided through the on-board recorder’s 

integral connection to the vehicle’s systems. Furthermore, the 

description of the location must be of sufficient precision to 

enable enforcement personnel to quickly determine the geo- 

graphic location on a standard map or road atlas. 

*Question 4: Are automatic on-board recorders (AOBRDs) 

required to be designed and maintained to prevent team 

drivers in a non-driving duty status from making updates to 

their electronic record of duty status while the vehicle is in 

motion? 

Guidance: No. AOBRDs are required only to prevent up- 
dates to the electronic record by the person who is actually 
driving while the vehicle is in motion. The on-board recorder 
must be capable of recording separately each driver’s duty 
status when there is a multiple driver operation (49 CFR 
395.15(i)(6)). Therefore, a system designed and maintained to 
handle multiple drivers would have a means for drivers to 
identify themselves and prevent the current driver from mak- 
ing entries on the electronic record (except when registering 
the time the vehicle crosses a State boundary) until the 
vehicle is at rest. However, the system may allow a co-driver 
to log into the system at any time to make updates while the 
vehicle is in motion. 

*Editor’s Note: This interpretation was issued after the 
interpretations were published in the Federal Register in 
April 1997. 
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PART 396—INSPECTION, REPAIR, 
AND MAINTENANCE 

Sec. 
396.1 Scope. 
396.3 Inspection, repair, and maintenance. 
396.5 Lubrication. 

396.7 Unsafe operations forbidden. 
396.9 Inspection of motor vehicles and intermodal equip- 

ment in operation. 
396.11 Driver vehicle inspection report(s). 
396.12 Procedures for intermodal equipment providers to 

accept reports required by §390.42(b) of this 
chapter. 

396.13 Driver inspection. 

396.15 Driveaway-towaway operations, and inspections. 
396.17 Periodic inspection. 

396.19 Inspector qualifications. 

396.21 Periodic inspection recordkeeping requirements. 

396.23 Equivalent to periodic inspection. 

396.25 Qualifications of brake inspectors. 

Authority: 49 U.S.C. 504, 31133, 31136, 31151, and 31502; sec. 
32934, Pub. L. 112-141, 126 Stat. 405, 830; and 49 CFR 1.87. 

§396.1 Scope. 

(a) Every motor carrier, its officers, drivers, agents, 

representatives, and employees directly concerned with 
the inspection or maintenance of commercial motor ve- 
hicles must be knowledgeable of and comply with the 
rules of this part. 

(b) Every intermodal equipment provider, its officers, 
agents, representatives, and employees directly con- 
cerned with the inspection or maintenance of 
intermodal equipment interchanged or offered for inter- 
change to motor carriers must be knowledgeable of and 
comply with the rules of this part. 

(c) This part does not apply to “covered farm vehicles,” 
as defined in 49 CFR 390.5, or to the drivers of such 

vehicles. 

[44 FR 38526, July 2, 1979, as amended at 53 FR 18058, May 19, 
1988; 73 FR 76824, Dec. 17, 2008; 78 FR 16195, March 14, 2013] 

§396.3 Inspection, repair and maintenance. 

(a) General. Every motor carrier and intermodal 

equipment provider must systematically inspect, repair, 

and maintain, or cause to be systematically inspected, 

repaired, and maintained, all motor vehicles and 

intermodal equipment subject to its control. 

(1) Parts and accessories shall be in safe and proper 

operating condition at all times. These include those 

specified in Part 393 of this subchapter and any addi- 

tional parts and accessories which may affect safety of 

operation, including but not limited to, frame and frame 

assemblies, suspension systems, axles and attaching 

parts, wheels and rims, and steering systems. 

(2) Pushout windows, emergency doors, and emer- 

gency door marking lights in buses shall be inspected at 

least every 90 days. 

(b) Required records. Motor carriers, except for a 

private motor carrier of passengers (nonbusiness), must 

maintain, or cause to be maintained, records for each 

motor vehicle they control for 30 consecutive days. 

Intermodal equipment providers must maintain or 

cause to be maintained, records for each unit of 

§396.3 

intermodal equipment they tender or intend to tender to 
a motor carrier. These records must include: 

(1) An identification of the vehicle including company 
number, if so marked, make, serial number, year, and 
tire size. In addition, if the motor vehicle is not owned by 
the motor carrier, the record shall identify the name of 
the person furnishing the vehicle; 

(2) Ameans to indicate the nature and due date of the 
various inspection and maintenance operations to be 
performed; 

(3) A record of inspection, repairs and maintenance 
indicating their date and nature; and 

(4) A record of tests conducted on pushout windows, 
emergency doors, and emergency door marking lights 
on buses. 

(c) Record retention—The records required by this 
section shall be retained where the vehicle is either 
housed or maintained for a period of 1 year and for 6 
months after the motor vehicle leaves the motor carri- 
er’s control. 

[44 FR 38526, July 2, 1979, as amended at 48 FR 55868, Dec. 16, 
1983; 53 FR 18058, May 19, 1988; 59 FR 8753, Feb. 23, 1994; 59 
FR 60324, Nov. 23, 1994; 73 FR 76824, Dec. 17, 2008] 

DOT Interpretations—§396.3 

Question 1: What is meant by “systematic inspection, 
repair, and maintenance”? 

Guidance: Generally, systematic means a regular or sched- 
uled program to keep vehicles in a safe operating condition. 
$396.3 does not specify inspection, maintenance, or repair 
intervals because such intervals are fleet specific and, in some 
instances, vehicle specific. The inspection, repair, and main- 
tenance intervals are to be determined by the motor carrier. 
The requirements of §§396.11, 396.13, and 396.17 are in 
addition to the systematic inspection, repair, and mainte- 
nance required by §396.3. 

Question 2: 396.3(b)(4) refers to a record of tests. What 
tests are required of push-out windows and emergency door 
lamps on buses? 

Guidance: Generally, inspection of a push-out window 
would require pushing out the window. However, if the win- 
dow may be destroyed by pushing out to test its proper 
functioning, a visual inspection may qualify as a test if the 
inspector can ascertain the proper functioning of the window 
without opening it. Checking to ensure that the rubber push- 
out molding is properly in place and has not deteriorated and 
that any handles or marking instructions have not been tam- 
pered with would meet the test requirement. Inspection of 
emergency door marking lights would require opening the 
door to test the lights. 

Question 3: Who has the responsibility of inspecting and 
maintaining leased vehicles and their maintenance records? 

Guidance: The motor carrier must either inspect, repair, 
maintain, and keep suitable records for all vehicles subject to 
its control for 30 consecutive days or more, or cause another 
party to perform such activities. The motor carrier is solely 
responsible for ensuring that the vehicles under its control are 
in safe operating condition and that defects have been 

corrected. 

Question 4: Is computerized recordkeeping of CMV inspec- 

tion and maintenance information permissible under §396.3 

of the FMCSRs? 

Guidance: Yes, if the minimum inspection, repair, and 

maintenance records required are included in the computer 

information system and can be reproduced on demand. 
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Question 5: Where must vehicle inspection and mainte- 

nance records be retained if a vehicle is not housed or main- 

tained at a single location? 

Guidance: The motor carrier may retain the records at a 

location of its choice. If the vehicle maintenance records are 

retained at a location apart from the vehicle, the motor carrier 

is not relieved of its responsibility for ensuring that the 

records are current and factual. In all cases, however, upon 

request of the FHWA the maintenance records must be made 

available within a reasonable period of time (2 working days). 

§396.5 Lubrication. 

Every motor carrier shall ensure that each motor 

vehicle subject to its control is— 
(a) properly lubricated; and 
(b) free of oil and grease leaks. 

§396.7 Unsafe operations forbidden. 

(a) General—A motor vehicle shall not be operated in 
such a condition as to likely cause an accident or a 
breakdown of the vehicle. 

(b) Exemption—Any motor vehicle discovered to be 
in an unsafe condition while being operated on the 
highway may be continued in operation only to the 
nearest place where repairs can safely be effected. Such 
operation shall be conducted only if it is less hazardous 
to the public than to permit the vehicle to remain on the 
highway. 

§396.9 Inspection of motor vehicles and 
intermodal equipment in operation. 

(a) Personnel authorized to perform inspections— 
Every special agent of the FMCSA (as defined in Appen- 
dix B to this subchapter) is authorized to enter upon and 
perform inspections of a motor carrier’s vehicles in op- 
eration and intermodal equipment in operation. 

(b) Prescribed inspection report—The Driver Vehicle 
Examination Report shall be used to record results of 
motor vehicle inspections and results of intermodal 
equipment inspections conducted by authorized 
FMCSA personnel. 

(c) Motor vehicles and intermodal equipment 
declared “out-of-service.” (1) Authorized personnel 
shall declare and mark “out-of-service” any motor ve- 
hicle or intermodal equipment which by reason of its 
mechanical condition or loading would likely cause an 
accident or a breakdown. An “Out-of-Service Vehicle” 
sticker shall be used to mark vehicles and intermodal 
equipment “out-of-service.” 

(2) No motor carrier or intermodal equipment pro- 
vider shall require or permit any person to operate nor 
shall any person operate any motor vehicle or 
intermodal equipment declared and marked “out-of- 
service” until all repairs required by the “out-of-service 
notice” have been satisfactorily completed. The term 
operate as used in this section shall include towing the 
vehicle or intermodal equipment, except that vehicles or 
intermodal equipment marked “out-of-service” may be 
towed away by means of a vehicle using a crane or hoist. 
A vehicle combination consisting of an emergency tow- 
ing vehicle and an “out-of-service” vehicle shall not be 
operated unless such combination meets the perfor- 

mance requirements of this subchapter except for those 

conditions noted on the Driver Vehicle Examination 

Report. 

(3) No person shail remove the “Out-of-Service Ve- 

hicle” sticker from any motor vehicle or intermodal 

equipment prior to completion of all repairs required by 

the “out-of-service notice.” 

(d) Motor carrier or intermodal equipment provider 

disposition. 

(1) The driver of any motor vehicle, including a motor 

vehicle transporting intermodal equipment, who re- 

ceives an inspection report shall deliver a copy to both 

the motor carrier operating the vehicle and the 

intermodal equipment provider upon his/her arrival at 

the next terminal or facility. If the driver is not sched- 

uled to arrive at a terminal or facility of the motor 

carrier operating the vehicle or at a facility of the 

intermodal equipment provider within 24 hours, the 

driver shall immediately mail, fax, or otherwise trans- 

mit the report to the motor carrier and intermodal 

equipment provider. 
(2) Motor carriers and intermodal equipment provid- 

ers shall examine the report. Violations or defects noted 
thereon shall be corrected. Repairs of items of 
intermodal equipment placed out-of-service are also to 
be documented in the maintenance records for such 
equipment. 

(3) Within 15 days following the date of the inspection, 
the motor carrier or intermodal equipment provider 
shall— 

(i) Certify that all violations noted have been cor- 
rected by completing the “Signature of Carrier/ 
Intermodal Equipment Provider Official, Title, and Date 
Signed” portions of the form; and 

(ii) Return the completed roadside inspection form to 
the issuing agency at the address indicated on the form 
and retain a copy at the motor carrier’s principal place 
of business, at the intermodal equipment provider’s 
principal place of business, or where the vehicle is 
housed for 12 months from the date of the inspection. 

[44 FR 38526, July 2, 1979, as amended at 49 FR 38290, Sept. 
28, 1984; 57 FR 40964, Sept. 8, 1992; 73 FR 76824, Dec. 17, 
2008; 75 FR 17252, April 5, 2010; 77 FR 28451, May 14, 2012; 78 
FR 58485, Sept. 24, 2013] 

DOT Interpretations—§396.9 

Question 1: Under what conditions may a vehicle that has 
been placed “out of service” under $396.3 be moved? 

j Guidance: The vehicle may be moved by being placed en- 
tirely upon another vehicle, towed by a vehicle equipped with 
a crane or hoist, or driven if the “out of service” condition no 
longer exists. 

Question 2: Is it the intent of §396.9 to allow “out of 
service” vehicles to be towed? 

Guidance: Yes; however, not all out of service vehicles may 
be towed away from the inspection location. The regulation 
sets up a flexible situation that will permit the inspecting 
officer to use his/her best judgment on a case-by-case basis. 

§396.11 Driver vehicle inspection report(s). 
(a) Equipment provided by motor carrier. (1) 

Report required. Every motor carrier shall require its 
drivers to report, and every driver shall prepare a report 
in writing at the completion of each day’s work on each 
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vehicle operated, except for intermodal equipment ten- 
dered by an intermodal equipment provider. The report 
shall cover at least the following parts and accessories: 

(i) Service brakes including trailer brake connections; 
(ii) Parking brake; 
(iii) Steering mechanism; 
(iv) Lighting devices and reflectors; 
(v) Tires; 

(vi) Horn; 
(vii) Windshield wipers; 
(viii) Rear vision mirrors; 

(ix) Coupling devices; 
(x) Wheels and rims; 
(xi) Emergency equipment. 

(2) Report content. The report shall identify the 
vehicle and list any defect or deficiency discovered by or 
reported to the driver which would affect the safety of 
operation of the vehicle or result in its mechanical 
breakdown. If no defect or deficiency is discovered by or 
reported to the driver, the report shall so indicate. In all 
instances, the driver shall sign the report. On two- 
driver operations, only one driver needs to sign the 
driver vehicle inspection report, provided both drivers 
agree as to the defects or deficiencies identified. If a 
driver operates more than one vehicle during the day, a 
report shall be prepared for each vehicle operated. 

(3) Corrective action. (i) Prior to requiring or per- 
mitting a driver to operate a vehicle, every motor carrier 
or its agent shall repair any defect or deficiency listed on 
the driver vehicle inspection report which would be 
likely to affect the safety of operation of the vehicle. 

(ii) Every motor carrier or its agent shall certify on the 
original driver vehicle inspection report which lists any 
defect or deficiency that the defect or deficiency has been 
repaired or that repair is unnecessary before the vehicle 
is operated again. 

(4) Retention period for reports. Every motor car- 
rier shall maintain the original driver vehicle inspection 
report, the certification of repairs, and the certification 
of the driver’s review for three months from the date the 
written report was prepared. 

(5) Exceptions. The rules in this section shall not 

apply to a private motor carrier of passengers 

(nonbusiness), a driveaway-towaway operation, or any 

motor carrier operating only one commercial motor 

vehicle. 
(b) Equipment provided by intermodal equip- 

ment provider. (1) Report required. Every 

intermodal equipment provider must have a process to 

receive driver reports of, and each driver or motor car- 

rier transporting intermodal equipment must report to 

the intermodal equipment provider or its designated 

agent, any known damage, defects, or deficiencies in the 

intermodal equipment at the time the equipment is 

returned to the provider or the provider's designated 

agent. The report must include, at a minimum, the 

following parts and accessories: 

(i) Brakes; we 

(ii) Lighting devices, lamps, markers, and conspicuity 

marking material; 

(iii) Wheels, rims, lugs, tires; 

(iv) Air line connections, hoses, and couplers; 

(v) King pin upper coupling device; 
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(vi) Rails or support frames; 
(vii) Tie down bolsters; 
(viii) Locking pins, clevises, clamps, or hooks; 
(ix) Sliders or sliding frame lock. 
(2) Report content. (i) Name of the motor carrier 

responsible for the operation of the intermodal equip- 
ment at the time the damage, defects, or deficiencies 
were discovered by, or reported to, the driver. 

Gi) Motor carriers USDOT number; intermodal 

equipment provider’s USDOT number, and a unique 
identifying number for the item of intermodal 
equipment. 

(iii) Date and time the report was submitted. 
(iv) All damage, defects, or deficiencies of the 

intermodal equipment reported to the equipment pro- 
vider and discovered by, or reported to, the motor carrier 
or its driver which would 

(A) Affect the safety of operation of the intermodal 
equipment, or 

(B) Result in its mechanical breakdown while trans- 
ported on public roads. 

(v) The signature of the driver who prepared the 
report. 

(3) Corrective action. (i) Prior to allowing or per- 
mitting a motor carrier to transport a piece of 
intermodal equipment for which a motor carrier or 
driver has submitted a report about damage, defects or 
deficiencies, each intermodal equipment provider or its 
agent must repair the reported damage, defects, or 
deficiencies that are likely to affect the safety of opera- 
tion of the vehicle. 

(ii) Each intermodal equipment provider or its agent 
must certify on the original driver’s report which lists 
any damage, defects, or deficiencies of the intermodal 
equipment that the reported damage, defects, or defi- 
ciencies have been repaired, or that repair is unneces- 
sary, before the vehicle is operated again. 

(4) Retention period for reports. Each intermodal 
equipment provider must maintain all documentation 
required by this section, including the original driver 
report and the certification of repairs on all intermodal 
equipment, for a period of three months from the date 
that a motor carrier or its driver submits the report to 
the intermodal equipment provider or its agent. 

(c) Corrective action. Prior to requiring or permit- 
ting a driver to operate a vehicle, every motor carrier or 
its agent shall repair any defect or deficiency listed on 
the driver vehicle inspection report which would be 
likely to affect the safety of operation of the vehicle. 

(1) Every motor carrier or its agent shall certify on the 
original driver vehicle inspection report which lists any 
defect or deficiency that the defect or deficiency has been 
repaired or that repair is unnecessary before the vehicle 
is operated again. 

(2) Every motor carrier shall maintain the original 
driver vehicle inspection report, the certification of re- 

pairs, and the certification of the driver’s review for 

three months from the date the written report was 

prepared. 
(d) Exceptions. The rules in this section shall not 

apply to a private motor carrier of passengers 
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(nonbusiness), a driveaway-towaway operation, or any 

motor carrier operating only one commercial motor 

vehicle. 

[44 FR 38526, July 2, 1979, as amended at 45 FR 46425, July 10, 

1980; 53 FR 18058, May 19, 1988; 59 FR 8753, Feb. 23, 1994; 63 

FR 33279, June 18, 1998; 73 FR 76824, Dec. 17, 2008; 74 FR 

68709, Dec. 29, 2009; 77 FR 34852, June 12, 2012; 77 FR 59828, 

Oct. 1, 2012; 78 FR 58485, Sept. 24, 2013] 

DOT Interpretations—§396.11 

Question 1: Does $396.11 require the DVIR to be turned in 

each day by a driver dispatched on a trip of more than one 

day’s duration? 

Guidance: A driver must prepare a DVIR at the completion 

of each day’s work and shall submit those reports to the motor 

carrier upon his/her return to the home terminal. This does 

not relieve the motor carrier from the responsibility of effect- 

ing repairs and certification of any items listed on the DVIR, 

prepared at the end of each day’s work, that would be likely to 

affect the safety of the operation of the motor vehicle. 

Question 2: Does $396.11 require that the power unit and 

the trailer be inspected? 

Guidance: Yes. A driver must be satisfied that both the 

power unit and the trailer are in safe operating condition 

before operating the combination. 

Question 3: May more than one power unit be included on 
the DVIR if two or more power units were used by a driver 

during one day’s work? 

Guidance: No. A separate DVIR must be prepared for each 
power unit operated during the day’s work. 

Question 4: Does §396.11 require a motor carrier to use a 
specific type of DVIR? 

Guidance: A motor carrier may use any type of DVIR as 
long as the report contains the information and signatures 

required. 

Question 5: Does §396.11 require a separate DVIR for each 
vehicle and a combination of vehicles or is one report adequate 
to cover the entire combination? 

Guidance: One vehicle inspection report may be used for 
any combination, provided the defects or deficiencies, if any, 
are identified for each vehicle and the driver signs the report. 

Question 6: Does §396.11(c) require a motor carrier to 
effect repairs of all items listed on a DVIR prepared by a 
driver before the vehicle is subsequently driven? 

Guidance: The motor carrier must effect repairs of defective 
or missing parts and accessories listed in Appendix G to the 
FMCSRs before allowing the vehicle to be driven. 

Question 7: What constitutes a “certification” as required 
by §396.11(c)(1) and (2)? 

Guidance: A motor carrier or its agent must state, in writ- 
ing, that certain defects or deficiencies have been corrected or 
that correction was unnecessary. The declaration must be 
immediately followed by the signature of the person making 
it. 

Question 8: Who must certify under §396.11(c) that repairs 
have been made when a motor vehicle is repaired en route by 
the driver or a commercial repair facility? 

Guidance: Either the driver or the commercial repair 
facility. 

Question 9: Must certification for trailer repairs be made? 

Guidance: Yes. Certification must be made that all reported 
defects or deficiencies have been corrected or that correction 
was unnecessary. The certification need only appear on the 
carrier’s copy of the report if the trailer is separated from the 
tractor. 

Question 10: What responsibility does a vehicle leasing 

company, engaged in the daily rental of CMVs, have regarding 

the placement of the DVIR in the power unit? 

Guidance: A leasing company has no responsibility to com- 

ply with §396.11 unless it is the carrier. It is the responsibility 

of a motor carrier to comply with part 396 regardless of 

whether the vehicles are owned or leased. 

Question 11: Which carrier is to be provided the original of 

the DVIR in a trip lease arrangement? 

Guidance: The motor carrier controlling the vehicle during 

the term of the lease (i.e. the lessee) must be given the original 

of the DVIR. The controlling motor carrier is also responsible 

for obtaining and retaining records relating to repairs. 

Question 12: Must the motor carrier’s certification be 

shown on all copies of the DVIR? 

Guidance: Yes. 

Question 13: Must a DVIR carried on a power unit during 

operation cover both the power unit and trailer being operated 

at the time? 

Guidance: No. The DVIR must cover the power unit being 

operated at the time. The trailer identified on the report may 

represent one pulled on the preceding trip. 

Question 14; In instances where the DVIR has not been 

prepared or cannot be located, is it permissible under §396.11 

for a driver to prepare a DVIR based on a pretrip inspection 

and a short drive of a motor vehicle? 

Guidance: Yes. §396.11 of the FMCSRs places the respon- 

sibility on the motor carrier to require its drivers to prepare 

and submit the DVIR. If, in unusual circumstances, the DVIR 
has not been prepared or cannot be located the motor carrier 
may cause a road test and inspection to be performed for 
safety of operation and the DVIR to be prepared. 

Question 15: Is it permissible to use the back of a record of 
duty status (daily log) as a DVIR? 

Guidance: Yes, but the retention requirements of §396.11 

and §395.8 must be met. 

Question 16: Does §396.11 require that specific parts and 
accessories that are inspected be identified on the DVIR? 

Guidance: No. 

Question 17: Is the Ontario pretrip/posttrip inspection 
report acceptable as a DVIR under §396.11? 

Guidance: Yes, provided the report from the preceding trip 
is carried on board the motor vehicle while in operation and 
all entries required by §396.11 and 396.13 are contained on 
the reports. 

Question 18: Where must DVIRs be maintained? 

Guidance: Since §396.11 is not specific, the DVIRs may be 
kept at either the motor carrier’s principal place of business or 
the location where the vehicle is housed or maintained. 

Question 19: Who is responsible for retaining DVIRs for 
leased vehicles including those of owner-operators? 

Guidance: The motor carrier is responsible for retaining the 
original copy of each DVIR and the certification of repairs for 
at least 3 months from the date the report was prepared. 

Question 20: Is a multi-day DVIR acceptable under 
§396.11 and 396.13? 

Guidance: Yes, provided all information and certifications 
required by §§396.11 and 396.13 are contained on the report. 

Question 21: Is a DVIR required by a motor carrier oper- 
ating only one tractor trailer combination? 

Guidance: No. One tractor semitrailer/full trailer combina- 
tion is considered one motor vehicle. However, a carrier oper- 
ating a single truck tractor and multiple semitrailers, which 
are not capable of being operated as one combination unit, 
would be required to prepare DVIRs. 
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Question 22: Are motor carriers required to retain the 
“legible copy” of the last vehicle inspection report (referenced 
in §396.11(c)(3)) which is carried on the power unit? 

Guidance: No. The record retention requirement refers only 
to the original copy retained by the motor carrier. 

Question 23: Does the record retention requirement of 
§396.11(c)(2) apply to all DVIRs, or only those reports on 
which defects or deficiencies have been noted? 

Guidance: The record retention requirement applies to all 
DVIRs. 

Question 24: How would the DVIR requirements apply to 
: See who works two or more shifts in a single calendar 
ay? 

Guidance: Section 396.11(a) requires every driver to pre- 
pare a DVIR at the completion of each day’s work on each 
vehicle operated. A driver who operates two or more vehicles 
in a 24-hour-period must prepare a DVIR at the completion of 
the tour of duty in each vehicle. 

Question 25: Section 396.11 requires the driver, at the 
completion of each day’s work, to prepare a written report on 
each vehicle operated that day. Does this section require a 
“post trip inspection” of the kind described in §396.15? 

Guidance: No. However, the written report must include all 
defects in the parts and accessories listed in §396.11(a) that 
were discovered by or reported to the driver during that day. 

Question 26: Is the motor carrier official or agent who 
certifies that defects or deficiencies have been corrected or 
that correction was unnecessary required to be a mechanic or 
have training concerning commercial motor vehicle mainte- 
nance? 

Guidance: No. Section 396.11 does not establish minimum 
qualifications for motor carrier officials or agents who certify 
that defects or deficiencies on DVIRs are corrected. With the 
exception of individuals performing the periodic or annual 
inspection (§396.19), and motor carrier employees responsible 
for ensuring that brake-related inspection, repair, or mainte- 
nance tasks are performed correctly ($396.25), Part 396 of the 
FMCSRs does not establish minimum qualifications for main- 
tenance personnel. Motor carriers, therefore, are not prohib- 
ited from having DViRs certified by company officials or 
agents who do not have experience repairing or maintaining 
commercial motor vehicles. 

$396.12 Procedures for intermodal equipment 
providers to accept reports required by 
§390.42(b) of this chapter. 

(a) System for reports. Each intermodal equipment 

provider must establish a system for motor carriers and 

drivers to report to it any damage, defects, or deficien- 

cies of intermodal equipment discovered by, or reported 

to, the motor carrier or driver which would— 

(1) Affect the safety of operation of the intermodal 

equipment, or 
(2) Result in its mechanical breakdown while trans- 

ported on public roads. 

(b) Report content. The system required by para- 

graph (a) of this section must include documentation of 

all of the following: 

(1) Name of the motor carrier responsible for the 

operation of the intermodal equipment at the time the 

damage, defects, or deficiencies were discovered by, or 

reported to, the driver. 

(2) Motor carrier’s USDOT number; intermodal 

equipment provider’s USDOT number, and a unique 

identifying number for the item of intermodal 

equipment. 
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(3) Date and time the report was submitted. 

(4) All damage, defects, or deficiencies of the 
intermodal equipment must be reported to the equip- 
ment provider by the motor carrier or its driver. If no 
defect or deficiency in the intermodal equipment is dis- 
covered by or reported to the driver, no written report is 
required, 

(5) The signature of the driver who prepared the 
report. 

(c) Corrective action. (1) Prior to allowing or per- 
mitting a motor carrier to transport a piece of 
intermodal equipment for which a motor carrier or 
driver has submitted a report about damage, defects or 

deficiencies, each intermodal equipment provider or its 
agent must repair the reported damage, defects, or 
deficiencies that are likely to affect the safety of opera- 
tion of the vehicle. 

(2) Each intermodal equipment provider or its agent 
must certify on the original driver’s report which lists 
any damage, defects, or deficiencies of the intermodal 

equipment that the reported damage, defects, or defi- 
ciencies have been repaired, or that repair is unneces- 
sary, before the vehicle is operated again. 

(d) Retention period for reports. Each intermodal 
equipment provider must maintain all documentation 
required by this section, including the original driver 
report and the certification of repairs on all intermodal 
equipment, for a period of three months from the date 
that a motor carrier or its driver submits the report to 
the intermodal equipment provider or its agent. 

[73 FR 76824, Dec. 17, 2008; 74 FR 68709 Dec. 29, 2009; 77 FR 
34852, June 12, 2012] 

§396.13 Driver inspection. 

Before driving a motor vehicle, the driver shall: 
(a) Be satisfied that the motor vehicle is in safe oper- 

ating condition; 
(b) Review the last driver vehicle inspection report; 

and 
(c) Sign the report, only if defects or deficiencies were 

noted by the driver who prepared the report, to acknow]- 
edge that the driver has reviewed it and that there is a 
certification that the required repairs have been 
performed. The signature requirement does not apply to 
listed defects on a towed unit which is no longer part of 
the vehicle combination. 

[44 FR 76526, Dec. 27, 1979, as amended at 48 FR 55868, Dec. 
16, 1983; 63 FR 33280, June 18, 1998] 

DOT Interpretations—§396.13 

Question 1; If a DVIR does not indicate that certain defects 
have been repaired, and the motor carrier has not certified in 

writing that such repairs were considered unnecessary, may 
the driver refuse to operate the motor vehicle? 

Guidance: The driver is prohibited from operating the mo- 
tor vehicle if the motor carrier fails to make that certification. 
Operation of the vehicle by the driver would cause the driver 
and the motor carrier to be in violation of §396.11(c) and both 
would be subject to appropriate penalties. However, a driver 
may sign the certification of repairs as an agent of the motor 

carrier if he/she is satisfied that the repairs have been 

performed. 

Question 2: At the end of the day's work and upon comple- 

tion of the required DVIR, what does the driver do with the 
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copy of the previous DVIR carried on the power unit? 

Guidance: There is no requirement that the driver submit 

the copy of that previous DVIR to the motor carrier nor is 

there a retention requirement for the motor carrier. 

§396.15 Driveaway-towaway operations and in- 

spections. 

(a) General. Effective December 7, 1989, every motor 

carrier, with respect to motor vehicles engaged in 

driveaway-tow-away operations, shall comply with the 

requirements of this part. Exception: Maintenance re- 

cords required by §396.3, the vehicle inspection report 

required by §396.11, and the periodic inspection re- 

quired by §396.17 of this part shall not be required for 

any vehicle which is part of the shipment being 

delivered. 

(b) Pre-trip inspection. Before the beginning of any 

driveaway-towaway operation of motor vehicles in com- 

bination, the motor carrier shall make a careful inspec- 

tion and test to ascertain that: 
(1) The tow-bar or saddle-mount connections are 

properly secured to the towed and towing vehicle; 
(2) They function adequately without cramping or 

binding of any of the parts; and 
(3) The towed motor vehicle follows substantially in 

the path of the towing vehicle without whipping or 

swerving. 
(c) Post-trip inspection. Motor carriers shall main- 

tain practices to ensure that following completion of any 
trip in driveaway-towaway operation of motor vehicles 
in combination, and before they are used again, the 
tow-bars and saddle-mounts are disassembled and in- 
spected for worn, bent, cracked, broken, or missing 
parts. Before reuse, suitable repair or replacement shall 
be made of any defective parts and the devices shall be 
properly reassembled. 

[44 FR 38526, July 2, 1979, as amended at 53 FR 49410, Dec. 7, 
1988; 53 FR 49968, Dec. 12, 1988; 78 FR 58485, Sept. 24, 2013] 

§396.17 Periodic inspection. 

(a) Every commercial motor vehicle must be inspected 
as required by this section. The inspection must include, 
at a minimum, the parts and accessories set forth in 
appendix G of this subchapter. The term commercial 
motor vehicle includes each vehicle in a combination 
vehicle. For example, for a tractor semitrailer, full 

trailer combination, the tractor, semitrailer, and the full 
trailer (including the converter dolly if so equipped) 
must each be inspected. 

EDITOR’S NOTE: Appendix G is located at the back of 
this handbook. 

(b) Except as provided in $396.23 and this paragraph, 
motor carriers must inspect or cause to be inspected all 
motor vehicles subject to their control. Intermodal 
equipment providers must inspect or cause to be in- 
spected intermodal equipment that is interchanged or 
intended for interchange to motor carriers in intermodal 
transportation. 

(c) A motor carrier must not use a commercial motor 
vehicle, and an intermodal equipment provider must 
not tender equipment to a motor carrier for interchange, 
unless each component identified in appendix G of this 

subchapter has passed an inspection in accordance with 

the terms of this section at least once during the pre- 

ceding 12 months and documentation of such inspection 

is on the vehicle. The documentation may be: 

(1) The inspection report prepared in accordance with 

§396.21(a), or 
(2) Other forms of documentation, based on the in- 

spection report (e.g., sticker or decal), which contains 

the following information: 

(i) The date of inspection; 
(ii) Name and address of the motor carrier, intermodal 

equipment provider, or other entity where the inspec- 

tion report is maintained; 

(iii) Information uniquely identifying the vehicle in- 

spected if not clearly marked on the motor vehicle; and 

(iv) A certification that the vehicle has passed an 

inspection in accordance with $396.17. 

(d) A motor carrier may perform the required annual 

inspection for vehicles under the carrier’s control which 

are not subject to an inspection under §396.23(b)(1). An 

intermodal equipment provider may perform the re- 

quired annual inspection for intermodal equipment in- 

terchanged or intended for interchange to motor 

carriers that are not subject to an inspection under 

§396.23(b)(1). 
(e) In lieu of the self-inspection provided for in para- 

graph (d) of this section, a motor carrier or intermodal 
equipment provider responsible for the inspection may 
choose to have a commercial garage, fleet leasing com- 
pany, truck stop, or other similar commercial business 
perform the inspection as its agent, provided that busi- 
ness operates and maintains facilities appropriate for 
commercial vehicle inspections and it employs qualified 
inspectors, as required by §396.19. 

(f) Vehicles passing roadside or periodic inspections 
performed under the auspices of any State government 
or equivalent jurisdiction or the FMCSA, meeting the 
minimum standards contained in appendix G of this 
subchapter, will be considered to have met the require- 
ments of an annual inspection for a period of 12 months 
commencing from the last day of the month in which the 
inspection was performed. If a vehicle is subject to a 
mandatory State inspection program, as provided in 
§396.23(b)(1), a roadside inspection may only be consid- 
ered equivalent if it complies with the requirements of 
that program. 

(g) It is the responsibility of the motor carrier or 
intermodal equipment provider to ensure that all parts 
and accessories on commercial motor vehicles intended 
for use in interstate commerce for which they are re- 
sponsible are maintained at, or promptly repaired to, 
the minimum standards set forth in appendix G to this 
subchapter. 

(h) Failure to perform properly the annual inspection 
required by this section shall cause the motor carrier or 
intermodal equipment provider to be subject to the 
penalty provisions of 49 U.S.C. 521(b). 

[53 FR 49410, Dec. 7, 1988; 53 FR 49968; Dec. 12, 1988, as 
B0dc aia at 54 FR 50725, Dec. 8, 1989; 73 FR 76825, Dec. 17, 
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DOT Interpretations—§396.17 
Question I: Some of a motor carrier’s vehicles are regis- 

tered in a State with a mandated inspection program which 
has been determined to be as effective as the Federal periodic 
inspection program, but these vehicles are not used in that 
State. Is the motor carrier required to make sure the vehicles 
are inspected under that State’s program in order to meet the 
Federal periodic inspection requirements? 

Guidance: If the State requires all vehicles registered in the 
State to be inspected through its mandatory program then the 
motor carrier must go through the State program to satisfy 
the Federal requirements. If, however, the State inspection 
program includes an exception or exemption for vehicles 
which are registered in the State but domiciled outside of the 
State, then the motor carrier may meet the Federal require- 
ments through a self-inspection, a third party inspection, a 
CVSA inspection, or a periodic inspection performed in any 
State with a program that the FHWA determines is compa- 
rable to, or as effective as, the part 396 requirements. 

Question 2; May the due date for the next inspection 
satisfy the requirements for the inspection date on the sticker 
or decal? 

Guidance: No. The rule requires that the date of the in- 
spection be included on the report and sticker or decal. This 
date may consist of a month and a year. 

Question 3: Must each vehicle in a combination carry 
separate periodic inspection documentation? 

Guidance: Yes, unless a single document clearly identifies 
all of the vehicles in the CMV combination. 

Question 4: Does the sticker have to be located in a specific 
location on the vehicle? 

Guidance: No. The rule does not specify where the sticker, 
decal or other form of documentation must be located. It is the 
responsibility of the driver to produce the documentation 
when requested. Therefore, the driver must know the location 
of the sticker and ensure that all information on it is legible 
and current. The driver must also be able to produce the 
inspection report if that form of documentation is used. 

Question 5: Is new equipment required to pass a periodic 
inspection under §396.17? 

Guidance: Yes, but a dealer who meets the inspection re- 
quirements may provide the documentation for the initial 
periodic inspection. 

Question 6: Are the Federal periodic inspection require- 

ments applicable to U.S. Government trailers operated by 

motor carriers engaged in interstate commerce? 

Guidance: Yes. The transportation is not performed by a 

governmental entity but by a for-hire carrier in interstate 

commerce. 

Question 7: Does a CMV equipped with tires marked “Not 

for Highway Use” meet the periodic inspection requirements? 

Guidance: No. Appendix G to subchapter B—Minimum 

Periodic Inspection Standards, lists tires so labeled as a defect 

or deficiency which would prevent a vehicle from passing an 

inspection. 

Question 8: Is a CMV subject to a road side inspection by 

State or Federal inspectors if it displays a periodic inspection 

decal or other evidence of a periodic inspection being con- 

ducted in the past 12 months? 

Guidance: Yes. Evidence of a valid periodic inspection only 

precludes a citation for a violation of §396.17. 

Question 9: Is a State required to accept the periodic 

inspection program of another State having a periodic inspec- 

tion program meeting minimum FHWA standards as con- 

tained in appendix G to the FMCSRs? 

§396.19 

Guidance: Yes. Section 210 of the MCSA (49 U.S.C. 31142) 
establishes the principle that State inspections meeting fed- 
erally approved criteria must be recognized by every other 
State. 

Question 10: Do vehicles inspected under a periodic Ca- 
nadian inspection program comply with the FHWA periodic 
inspection standards? 

Guidance: Yes. The FHWA has determined that the inspec- 
tion programs of all of the Canadian Provinces meet or exceed 
the Federal requirements for a periodic inspection program. 

Question 11: Must a specific form be used to record the 
periodic inspection mandated by §396.17? 

Guidance: No. Section 396.21 does not designate any par- 
ticular form, decal, or sticker, but does specify the information 
which must be shown on these documents. 

Question 12: May an inspector certify a CMV as meeting 
the periodic inspection standards of §396.17 if he/she cannot 
see all components required to be inspected under appendix 
G? 

Guidance: No. The affixing of a decal or sticker or prepara- 
tion of a report as proof of inspection indicates compliance 

with all requirements of appendix G to part 396. 

Question 13: If an inter modal container is attached to a 
chassis at the time of a periodic inspection, must the container 
also be inspected to comply with $396.17 inspection require- 
ments? 

Guidance: Yes. Safe loading is one of the inspection areas 
covered under appendix G. If the chassis is loaded at the time 
of inspection, the method of securement of the container to the 
chassis must be included in the inspection. Although integral 
securement devices such as twist locks are not listed in ap- 
pendix G, the operation of these devices must be included in 
the inspection without removal of the container. 

Question 14: Is it acceptable for the proof of periodic 
inspection to be written in Spanish? 

Guidance: Yes. There is no requirement under §396.17, or 
appendix G to subchapter B that the proof of periodic inspec- 
tion be written in English. 

§396.19 Inspector qualifications. 

(a) Motor carriers and intermodal equipment provid- 
ers must ensure that individuals performing annual 
inspections under §396.17(d) or (e) are qualified as fol- 
lows: 

(1) Understand the inspection criteria set forth in part 
393 and appendix G of this subchapter and can identify 

defective components; 

(2) Are knowledgeable of and have mastered the 
methods, procedures, tools and equipment used when 

performing an inspection; and 
(3) Are capable of performing an inspection by reason 

of experience, training, or both as follows: 
(i) Successfully completed a Federal- or State- 

sponsored training program or have a certificate from a 
State or Canadian Province that qualifies the individu- 
als to perform commercial motor vehicle safety inspec- 

tions, or 
(ii) Have a combination of training or experience to- 

taling at least 1 year. Such training or experience may 

consist of: 
(A) Participation in a commercial motor vehicle 

manufacturer-sponsored training program or similar 

commercial training program designed to train students 

in commercial motor vehicle operation and mainte- 

nance; 
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(B) Experience as a mechanic or inspector in a motor 

carrier or intermodal equipment maintenance program, 

(C) Experience as a mechanic or inspector in commer- 

cial motor vehicle maintenance at a commercial garage, 

fleet leasing company, or similar facility; or 

(D) Experience as a commercial motor vehicle inspec- 

tor for a State, Provincial or Federal government. 

(b) Motor carriers and intermodal equipment provid- 

ers must retain evidence of that individual’s qualifica- 

tions under this section. They must retain this evidence 

for the period during which that individual is perform- 

ing annual motor vehicle inspections for the motor car- 

rier or intermodal equipment provider, and for one year 

thereafter. However, motor carriers and intermodal 

equipment providers do not have to maintain documen- 

tation of inspector qualifications for those inspections 

performed either as part of a State periodic inspection 
program or at the roadside as part of a random roadside 

inspection program. 

[53 FR 49410, Dec. 7, 1988; 53 FR 49968, Dec. 12, 1988; 73 FR 
76825, Dec. 17, 2008] 

DOT Interpretations—§396.19 

Question 1: May an entity other than a motor carrier 
maintain the evidence of inspector qualifications required by 
§396.19(b)? 

Guidance: Yes. In those cases in which the inspection is 
performed by a commercial garage or similar facility or a 
leasing company, the motor carrier may allow the commercial 
garage or leasing company to maintain a copy of the inspec- 
tor’s qualifications on behalf of the motor carrier. The motor 
carrier, however, is responsible for obtaining copies of evi- 
dence of the inspector’s qualifications upon the request of 
Federal, State, or local officials. If, for whatever reason, the 
motor carrier is unable to obtain this information from the 
third party, the motor carrier may be cited for noncompliance 
with §396.19. 

Question 2: Is there a specific form or format to be used in 
ensuring that inspectors are qualified in accordance with 
§396.19? 

Guidance: No. Section 396.19(b) requires the motor carrier 
to retain evidence satisfying the standards without specifying 
any particular form. 

§396.21 Periodic inspection recordkeeping re- 
quirements. 

(a) The qualified inspector performing the inspection 
shall prepare a report that: 

(1) Identifies the individual performing the inspec- 
tion; 

(2) Identifies the motor carrier operating the vehicle 
or intermodal equipment provider intending to inter- 
change the vehicle to a motor carrier; 

(3) Identifies the date of the inspection; 
(4) Identifies the vehicle inspected; 
(5) Identifies the vehicle components inspected and 

describes the results of the inspection, including the 
identification of those components not meeting the mini- 
mum standards set forth in appendix G to this 
subchapter; and 

(6) Certifies the accuracy and completeness of the 
inspection as complying with all the requirements of 
this section. 

(b)(1) The original or a copy of the inspection report 

shall be retained by the motor carrier, intermodal equip- 

ment provider, or other entity that is responsible for the 

inspection for a period of fourteen months from the date 

of the inspection report. The original or a copy of the 

inspection report must be retained where the vehicle is 

either housed or maintained. 

(2) The original or a copy of the inspection report must 

be available for inspection upon demand of an autho- 

rized Federal, State or local official. 

(3) Exception. If the motor carrier operating the 

commercial motor vehicles did not perform the commer- 

cial motor vehicle’s last annual inspection, or if an 

intermodal equipment provider did not itself perform 

the annual inspection on equipment intended for inter- 

change to a motor carrier, the motor carrier or 

intermodal equipment provider is responsible for ob- 

taining the original or a copy of the last annual inspec- 

tion report upon demand of an authorized Federal, 

State, or local official. 

[54 FR 50725, Dec. 8, 1989; 73 FR 76825, Dec. 17, 2008] 

DOT Interpretations—$396.21 

Question 1: What recordkeeping requirements under 
$396.21 is a carrier subject to when it utilizes an FHWA- 
approved State inspection program? 

Guidance: The motor carrier must comply with the record- 
keeping requirements of the State. The requirements speci- 
fied in §396.21 (a) and (b) are applicable only in those 
instances where the motor carrier self-inspects its CMVs or 
has an agent perform the periodic inspection. 

§396.23 Equivalent to periodic inspection. 

(a) A motor carrier or an intermodal equipment pro- 
vider may meet the requirements of §396.17 through a 
State or other jurisdiction’s roadside inspection 
program. The inspection must have been performed 
during the preceding 12 months. In using the roadside 
inspection, the motor carrier or intermodal equipment 
provider would need to retain a copy of an annual 
inspection report showing that the inspection was per- 
formed in accordance with the minimum periodic in- 
spection standards set forth in appendix G to this 
subchapter. If the motor carrier operating the commer- 
cial vehicle is not the party directly responsible for its 
maintenance, the motor carrier must deliver the road- 
side inspection report to the responsible party in a 
timely manner. Before accepting such an inspection 
report, the motor carrier or intermodal equipment pro- 
vider must ensure that the report complies with the 
requirements of §396.21(a). 

(b)(1) If a commercial motor vehicle is subject to a 
mandatory State inspection program which is deter- 
mined by the Administrator to be as effective as §396.17, 
the motor carrier or intermodal equipment provider 
must meet the requirement of §396.17 through that 
State’s inspection program. Commercial motor vehicle 
inspections may be conducted by State personnel, at 
State authorized commercial facilities, or by the motor 
carrier or intermodal equipment provider itself under 
the auspices of a State authorized self-inspection 
program. 
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(2) Should the FMCSA determine that a State inspec- 
tion program, in whole or in part, is not as effective as 
§396.17, the motor carrier or intermodal equipment 
provider must ensure that the periodic inspection re- 
quired by §396.17 is performed on all commercial motor 
vehicles under its control in a manner specified in §396. 
ie 

Editor’s Note: A vehicle will meet the Federal require- 
ments if inspected under a state mandatory inspection 
program in Alabama (LPG Board), California, Connecticut 
(bus inspection program), District of Columbia, Hawaii, 
Illinois, Louisiana, Maine, Maryland, Massachusetts, 
Michigan (bus inspection program), Minnesota, New 
Hampshire, New Jersey, New York, Ohio (church bus 
inspection program), Pennsylvania, Rhode Island, Texas, 
Utah, Vermont, Virginia, West Virginia, and Wisconsin (bus 
inspection program). The Federal Motor Carrier Safety 
Administration has also determined that all of the Cana- 
dian Provinces and the Yukon Territory have periodic in- 
spection programs that are as effective as the Federal 
requirements. 

[53 FR 49410, Dec. 7, 1988; 53 FR 49968, Dec. 12, 1988, as 
amended at 60 FR 38749, July 28, 1995; 73 FR 76825, Dec. 17, 
2008] 

DOT Interpretations—$396.23 

Question 1: Is a CVSA Level I or Level V inspection a 
“State * * * roadside inspection program” through which a 
motor carrier may meet the periodic inspection requirements 
of §396.17? If so, what evidence of inspection is required? 

Guidance: A CVSA Level I or Level V inspection is equiva- 
lent to the Federal periodic inspection requirements. A CMV 
that passes such an inspection has therefore met §396.17, 
unless the vehicle is subject to a mandatory State inspection 
program that the FHWA has determined is comparable to, or 
as effective as, the Federal requirements [see §396.23(b)(1)].A 
CVSA decal displayed on the CMV, or a copy of the Level I or 
Level V inspection report maintained in the vehicle, consti- 
tutes sufficient evidence of inspection. 

§396.25 Qualifications of brake inspectors. 

(a) Motor carriers and intermodal equipment provid- 

ers must ensure that all inspections, maintenance, re- 

pairs or service to the brakes of its commercial motor 

vehicles, are performed in compliance with the require- 

ments of this section. 

(b) For purposes of this section, brake inspector means 

any employee of a motor carrier or intermodal equip- 

ment provider who is responsible for ensuring that all 

brake inspections, maintenance, service, or repairs to 

any commercial motor vehicle, subject to the motor 

carrier’s or intermodal equipment provider’s control, 

meet the applicable Federal standards. 

(c) No motor carrier or intermodal equipment pro- 

vider may require or permit any employee who does not 

meet the minimum brake inspector qualifications of 

paragraph (d) of this section to be responsible for the 

inspection, maintenance, service or repairs of any 

brakes on its commercial motor vehicles. 

(d) The motor carrier or intermodal equipment pro- 

vider must ensure that each brake inspector is qualified 

as follows: 
(1) Understands the brake service or inspection task 

to be accomplished and can perform that task; and 

§396.25 

(2) Is knowledgeable of and has mastered the meth- 
ods, procedures, tools and equipment used when per- 
forming an assigned brake service or inspection task; 
and 

(3) Is capable of performing the assigned brake ser- 
vice or inspection by reason of experience, training, or 
both as follows: 

(i) Has successfully completed an apprenticeship pro- 
gram sponsored by a State, a Canadian Province, a 
Federal agency or a labor union, or a training program 
approved by a State, Provincial or Federal agency, or 
has a certificate from a State or Canadian Province that 
qualifies the person to perform the assigned brake ser- 
vice or inspection task (including passage of Commer- 
cial Driver’s License air brake tests in the case of a 
brake inspection); or 

(i) Has brake-related training or experience or a 
combination thereof totaling at least one year. Such 
training or experience may consist of: 

(A) Participation in a training program sponsored by 
a brake or vehicle manufacturer or similar commercial 
training program designed to train students in brake 
maintenance or inspection similar to the assigned brake 
service or inspection tasks; or 

(B) Experience performing brake maintenance or in- 
spection similar to the assigned brake service or inspec- 
tion task in a motor carrier or intermodal equipment 
provider maintenance program; or 

(C) Experience performing brake maintenance or in- 
spection similar to the assigned brake service or inspec- 
tion task at a commercial garage, fleet leasing company, 
or similar facility. 

(e) No motor carrier or intermodal equipment pro- 
vider may employ any person as a brake inspector 
unless the evidence of the inspector’s qualifications, 
required under this section, is maintained by the motor 
carrier or intermodal equipment provider at its princi- 
pal place of business, or at the location at which the 
brake inspector is employed. The evidence must be 
maintained for the period during which the brake in- 
spector is employed in that capacity and for one year 
thereafter. However, motor carriers and intermodal 
equipment providers do not have to maintain evidence 
of qualifications to inspect air brake systems for such 
inspections performed by persons who have passed the 
air brake knowledge and skills test for a Commercial 
Driver’s License. 

[56 FR 491, Jan. 7, 1991; 73 FR 76825, Dec. 17, 2008] 

DOT Interpretations—$396.25 

Question 1: Does a CDL with an airbrake endorsement 
qualify a person as a brake inspector under §396.25? 

Guidance: No. 

Question 2: May a driver who does not have the necessary 
experience perform the adjustment under directions issued by 
telephone by a qualified inspector? 

Guidance: Yes. A driver is permitted to perform brake 

adjustments at a roadside inspection providing they are done 

under the supervision of a qualified brake adjuster and the 

carrier is willing to assume responsibility for the proper 

adjustment. 
. 

Question 3: May a driver or other motor carrier employee 

be qualified as a brake inspector under§396.25 by way of 
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experience or training to perform brake adjustments without 

being qualified to perform other brake-related tasks such as 

the repair or replacement of brake components? 

Guidance: Yes. A driver may be qualified by the motor 

carrier to perform a limited number of tasks in connection 

with the brake system, e.g., inspect and/or adjust the vehicle’s 

brakes, but not repair them. 

Question 4: Would a mechanic who is employed by a 

leasing company and only works on CMVs that the leasing 

company leases to other motor carriers be required to meet 

the brake inspector certification requirements? 

Guidance: No. The mechanic is not required to meet the 

certification requirements of §396.25(d) since he/she is not 

employed by a motor carrier. 
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PART 397—TRANSPORTATION OF 
HAZARDOUS MATERIALS; 

DRIVING AND PARKING RULES 
Subpart A—General 

Sec. 

Boel Application of the rules in this part. 

397.2 Compliance with Federal motor carrier safety 
regulations. 

397.3 State and local laws, ordinances, and regulations. 
397.5 Attendance and surveillance of motor vehicles. 
397.7 Parking. 

397.9 [Removed and Reserved] 
397.11 Fires. 
397.13 Smoking. 
397.15 Fueling. 
397.17 Tires. 

397.19 Instructions and documents. 

Subpart B—Reserved 

Subpart C—Routing of Non-Radioactive Hazardous 
Materials 

397.61 Purpose and scope. 
397.63 Applicability. 
397.65 Definitions. 
397.67 Motor carrier responsibility for routing. 

397.69 Highway routing designations; preemption. 

397.71 Federal standards. 
397.73 Public information and reporting requirements. 
397.75 Dispute resolution. 
397.77 Judicial review of dispute decision. 

Subpart D—Routing of Class 7 (Radioactive) Materials 

397.101 Requirements for motor carriers and drivers. 

397.103 Requirements for State routing designations. 

Subpart E—Preemption Procedures 

397.201 Purpose and scope of the procedures. 

397.203 Standards for determining preemption. 

397.205 Preemption application. 
397.207 Preemption notice. 
397.209 Preemption processing. 
397.211 Preemption determination. 

397.213 Waiver of preemption application. 

397.215 Waiver notice. 
397.217 Waiver processing. 
397.219 Waiver determination and order. 

397.221 Timeliness. 
397.223 Petition for reconsideration. 

397.225 Judicial review. 

Authority: 49 U.S.C. 322; 49 CFR 1.87. Subpart A also issued 

under 49 U.S.C. 5103, 31136, 31502, and 49 CFR 1.97. Sub- 

parts C, D, and E also issued under 49 WiS:Gn5 11275125; 

Subpart A—General 

§397.1 Application of the rules in this part. 

(a) The rules in this part apply to each motor carrier 

engaged in the transportation of hazardous materials 

by a motor vehicle which must be marked or placarded 

in accordance with §177.823 of this title and to— 

(1) Each officer or employee of the motor carrier who 

performs supervisory duties related to the transporta- 

tion of hazardous materials; and ‘ 

(2) Each person who operates or who is in charge of a 

motor vehicle containing hazardous materials. 

§397.5 

(b) Each person designated in paragraph (a) of this 
section must know and obey the rules in this part. 

[36 FR 4876, Mar. 13, 1971, as amended at 36 FR 16067, Aug. 19, 
1971; 53 FR 18058, May 19, 1988; 60 FR 38749, July 28, 1995] 

DOT Interpretations—§397.1 

Question 1: Who is subject to part 397? 

Guidance: Part 397 applies to motor carriers that transport 
HM in interstate commerce in types and quantities requiring 
marking or placarding under 49 CFR 177.823. The routing 
requirements of part 397 establish guidelines State and In- 
dian tribal routing agencies must employ in designating 
and/or restricting routes for the transportation of HM. Inter- 
state motor carriers transporting HM, in interstate or intra- 
state commerce, must comply with the designations and 
restrictions established by the routing agencies. 

Question 2: Is the interstate transportation of anhydrous 
ammonia, in nurse tanks, subject to part 397? 

Guidance: The requirements of part 397 do not apply to the 
direct application of ammonia to fields from nurse tanks. 
However, part 397 does apply to the transportation of nurse 
tanks on public highways, when performed by interstate mo- 
tor carriers. 

§397.2 Compliance with Federal motor carrier 
safety regulations. 

A motor carrier or other person to whom this part is 
applicable must comply with the rules in Part 390 
through 397, inclusive, of this subchapter when he/she 
is transporting hazardous materials by a motor vehicle 
which must be marked or placarded in accordance with 
§177.823 of this title. 

[37 FR 18080, Sept. 7, 1972] 

§397.3 State and local laws, ordinances and 
regulations. 

Every motor vehicle containing hazardous materials 
must be driven and parked in compliance with the laws, 
ordinances, and regulations of the jurisdiction in which 
it is being operated, unless they are at variance with 
specific regulations of the Department of Transporta- 
tion which are applicable to the operation of that vehicle 
and which impose a more stringent obligation or 
restraint. 

§397.5 Attendance and surveillance of motor ve- 
hicles. 

(a) Except as provided in paragraph (b) of this section, 
a motor vehicle which contains a Division 1.1, 1.2, or 1.3 
(explosive) material must be attended at all times by its 
driver or a qualified representative of the motor carrier 
that operates it. 

(b) The rules in paragraph (a) of this section do not 
apply to a motor vehicle which contains Division 1.1, 
1.2, or 1.3 material if all the following conditions exist— 

(1) The vehicle is located on the property of a motor 

carrier, on the property of a shipper or consignee of the 

explosives, in a safe haven, or, in the case of a vehicle 

containing 50 pounds or less of a Division 1.1, 1.2, or 1.3 

material, on a construction or survey site; and 
(2) The lawful bailee of the explosives is aware of the 

nature of the explosives the vehicle contains and has 

been instructed in the procedures which must be fol- 

lowed in emergencies; and 
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§397.7 

(3) The vehicle is within the bailee’s unobstructed 

field of view or is located in a safe haven. 

(c) A motor vehicle which contains hazardous materi- 

als other than Division 1.1, 1.2, or 1.3, materials, and 

which is located on a public street or highway, or the 

shoulder of a public highway, must be attended by its 

driver. However, the vehicle need not be attended while 

its driver is performing duties which are incident and 

necessary to the driver’s duties as the operator of the 

vehicle. 
(d) For purposes of this section— 
(1) A motor vehicle is attended when the person in 

charge of the vehicle is on the vehicle, awake, and not in 

a sleeper berth, or is within 100 feet of the vehicle and 
has it within his/her unobstructed field of view. 

(2) A qualified representative of a motor carrier is a 

person who— 
(i) Has been designated by the carrier to attend the 

vehicle; 
(ii) Is aware of the nature of the hazardous materials 

contained in the vehicle he/she attends; 
(iii) Has been instructed in the procedures he/she 

must follow in emergencies; and 
(iv) Is authorized to move the vehicle and has the 

means and ability to do so. 
(3) A safe haven is an area specifically approved in 

writing by local, State, or Federal governmental au- 
thorities for the parking of unattended vehicles contain- 
ing Division 1.1, 1.2, or 1.3 materials. 

(e) The rules in this section do not relieve the driver 
from any obligation imposed by law relating to the 
placing of warning devices when a motor vehicle is 
stopped on a public street or highway. 

[59 FR 63925, Dec. 12, 1994; 77 FR 59828, Oct. 1, 2012] 

DOT Interpretations—§397.5 

Question 1: What defines a “public highway” or “shoulder” 
of a public highway for the purpose of determining violations 
under §397.5(c)? 

Guidance: The applicable engineering/highway design 
plans. 

Question 2: Must a driver of a motor vehicle transporting 
HM, other than Division 1.1, 1.2, or 1.3 (Class A or B) explo- 
sives, always maintain an unobstructed view and be within 
100 feet of that vehicle? 

Guidance: No. If the vehicle is not located on a public street 
or highway or on the shoulder of a public highway, then the 
vehicle need not be within 100 feet of the driver’s unob- 
structed view, unless it contains Division 1.1, 1.2, or 1.3 (Class 
A or B) materials. 

Question 3: May a motor carrier consider fuel stop opera- 
tors as “qualified representative(s)” for purposes of the atten- 
dance and surveillance requirements of §397.5? 

Guidance: Yes. However, the fuel stop operator must be able 
to perform the required functions. 

Question 4: Who determines what is a “safe haven”? 

Guidance: The selection of safe havens is a decision of the 
“competent government authorities” having jurisdiction over 
the area. The definition found in §397.5(d)(3) is purposely void 
of any specific guidelines or criteria. A truck stop may be 
considered a safe haven if it is so designated by local or State 
governmental authorities. 

Question 5: Section 397:5(d)(3) describes a safe haven as “* 
** an area specifically approved in writing by local, State, or 

Federal governmental authorities for the parking of unat- 

tended vehicles containing Division 1.1, 1.2, or 1.3 materials.” 

Do guidelines exist for establishing approval criteria for safe 

havens? Is there a national list of approved safe havens 

available to the public? 

Guidance: The FHWA believes the safe haven concept is 

becoming increasingly obsolete due to readily available alter- 

natives for providing “attendance at all times” for vehicles 

laden with explosives. The FHWA is aware of two documents 

that may be used as resources for establishing approval cri- 

teria for safe havens. The first document, Construction and 

Maintenance Procedure Recommendations for Proposed Fed- 

eral Guidelines of Safe Havens for Vehicles Carrying Class A 

or Class B Explosives (1985), contains design, construction, 

and maintenance guidelines. The second document, Recom- 

mended National Criteria for the Establishment and Opera- 

tion of Safe Havens (1990), contains recommended national 

uniform criteria for approval of safe havens and an inventory 

of all State-approved safe havens in existence at the time of 

the report. These two documents may be used both as re- 

sources for establishing guidelines for safe haven design and 
construction, and as source documents for finding other ma- 
terials that may be used toward the same purpose. These two 
documents are available to the public through the U.S. De- 
partment of Commerce, National Technical Information Ser- 
vice (NTIS), Springfield, Virginia 22161 (phone: (703) 487- 
4650). The NTIS publications database is also accessible on 
the internet’s world wide web at http://www.fedworld.gov/ntis. 

Question 6: May video monitors be used to satisfy the 
attendance requirements in §397.5? 

Guidance: The purpose of the attendance requirement is to 
ensure that motor vehicles containing hazardous materials 
are attended at all times and that, in the event of an emer- 
gency involving the motor vehicle, the attendant is able to 
respond immediately. The use of video monitors could satisfy 
the attendance requirements in §397.5, provided the monitors 
are operable and continuously manned, the attendant is 
within 30.48 meters (100 feet) of the parked vehicle with an 
unobstructed view, and the attendant is able to go to the 
vehicle immediately from the monitoring location. 

§397.7 Parking. 

(a) A motor vehicle which contains Division 1.1, 1.2, or 

1.3 materials must not be parked under any of the 
following circumstances— 

(1) On or within 5 feet of the traveled portion of a 
public street or highway; 

(2) On private property (including premises of a fuel- 
ing or eating facility) without the knowledge and con- 
sent of the person who is in charge of the property and 
who is aware of the nature of the hazardous materials 
the vehicle contains; or 

(3) Within 300 feet of a bridge, tunnel, dwelling, or 
place where people work, congregate, or assemble, ex- 
cept for brief periods when the necessities of operation 
require the vehicle to be parked and make it impracti- 
cable to park the vehicle in any other place. 

(b) A motor vehicle which contains hazardous mate- 
rials other than Division 1.1, 1.2, or 1.3 materials must 
not be parked on or within five feet of the traveled 
portion of public street or highway except for brief 
periods when the necessities of operation require the 
vehicle to be parked and make it impracticable to park 
the vehicle in any other place. 

[59 FR 63925, Dec. 12, 1994] 
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DOT Interpretations—§397.7 
Question 1: When is a vehicle considered “parked”? 
Guidance: For the purposes of part 397, “parked” means the 

vehicle is stopped for a purpose unrelated to the driving 
function, (e.g., fueling, eating, loading, unloading). 

Question 2: What constitutes “knowledge and consent of 
the person in charge,” as used in §397.7(a)(2)? 

Guidance: In order to satisfy the requirement for “knowl- 
edge and consent,” actual notice of “the nature of the hazard- 
ous materials the vehicle contains” must be given to the 
person in charge, and that person must affirmatively agree to 
allow the vehicle to be parked on the property under his/her 
control. 

Question 3: Is the motor carrier or driver relieved from the 
requirements of §397.7(a)(3) if the person in charge of the 
private property is notified of the explosive HM contained in 
the vehicle? 

Guidance: No. A vehicle transporting Division 1.1, 1.2, or 
1.3 (Class A or B) explosives must meet the 300-foot separa- 
tion requirement, regardless of any notification made to any 
person. 

Question 4: What is meant by the term “brief periods when 
necessities of operation require * * *” in §397.7(a)(3)? 

Guidance: Brief periods of time depend upon the “necessi- 
ties of operation” in question. Parking a vehicle containing 
Division 1.1, 1.2, or 1.3 (Class A or B) materials closer than 
300 feet to buildings, dwellings, etc. for periods up to 1 hour 
for a driver to eat would not be permitted under the provisions 
of §397.7(a)(3). Parking at fueling facilities to obtain fuel, oil, 
etc., or at a carrier’s terminal would be considered necessities 
of operation. 

Question 5: May a safe haven be designated within 300 
feet of an area where buildings and other structures are likely 
to be occupied by large numbers of people? 

Guidance: The selection and designation of safe havens are 
a decision of the “competent government authorities” having 
jurisdiction over the area. 

Question 6: If a motor vehicle is transporting Division 1.1, 
1.2, or 1.3 (Class A or B) explosives and is parked in a safe 
haven, must it be in compliance with the parking require- 
ments of §397.7? 

Guidance: Yes. Safe havens, as outlined in §397.5, relate to 

attendance and surveillance requirements. The parking re- 

strictions of §397.7 still apply. 

Question 7: May a driver transporting Division 1.1,1.2, 

or1.3 (Class A or B) materials park within 100 feet of an eating 

establishment in order to meet the attendance and surveil- 

lance requirements? 

Guidance: No, because it will result in a violation of 

§397.7(a)(3). 

§397.9 [Removed and Reserved] 

DOT Interpretations—§397.9 

Editor’s Note: This section was removed from the 

regulations. Regulatory information related to this interpre- 

tation is now contained in §397.67. 

Question 1: May a motor vehicle which contains HM use 

expressways or major thoroughfares to make deliveries 

within a populated area? 

Guidance: Yes, unless otherwise specifically prohibited by 

State or local authorities. In many instances a more circuitous 

route may present greater hazards due to increased exposure. 

However, in those situations where a vehicle is passing 

through a populated or congested area, use of a beltway or 

other bypass would be considered the appropriate route, re- 

gardless of the additional economic burden. 

§397.17 

$397.11 Fires. 

(a) A motor vehicle containing hazardous materials 
must not be operated near an open fire unless its driver 
has first taken precautions to ascertain that the vehicle 
can safely pass the fire without stopping. 

(b) A motor vehicle containing hazardous materials 
must not be parked within 300 feet of an open fire. 

§397.13 Smoking. 

No person may smoke or carry a lighted cigarette, 
cigar, or pipe on or within 25 feet of— 

(a) A motor vehicle which contains Class 1 materials, 
Class 5 materials, or flammable materials classified as 
Division 2.1, Class 3, Divisions 4.1 and 4.2; or 

(b) An empty tank motor vehicle which has been used 
to transport Class 3, flammable materials or Division 
2.1 flammable gases, which, when so used, was required 
to be marked or placarded in accordance with the rules 
in §177.823 of this title. 

[59 FR 63925, Dec. 12, 1994] 

DOT Interpretations—§397.13 

Question 1: May a driver of a CMV transporting HM, listed 
in §397.13, smoke while at the controls or in the sleeper berth 
of the vehicle? 

Guidance: No. All persons are prohibited from smoking or 
carrying lighted smoking materials at any time while on or 
within 25 feet of such a vehicle. The word “on” includes any 
time while in the cab, sleeper berth, etc. 

§397.15 Fueling. 

When a motor vehicle which contains hazardous ma- 
terials is being fueled— 

(a) Its engine must not be operating; and 
(b) A person must be in control of the fueling process 

at the point where the fuel tank is filled. 

$397.17 Tires. 

(a) Adriver must examine each tire on a motor vehicle 
at the beginning of each trip and each time the vehicle 

is parked. 
(b) If, as the result of an examination pursuant to 

paragraph (a) of this section, or otherwise, a tire is 
found to be flat, leaking, or improperly inflated, the 
driver must cause the tire to be repaired, replaced, or 
properly inflated before the vehicle is driven. However, 
the vehicle may be driven to the nearest safe place to 
perform the required repair, replacement, or inflation. 

(c) If, as the result of an examination pursuant to 
paragraph (a) of this section, or otherwise, a tire is 
found to be overheated, the driver shall immediately 
cause the overheated tire to be removed and placed at a 
safe distance from the vehicle. The driver shall not 
operate the vehicle until the cause of the overheating is 
corrected. 

(d) Compliance with the rules in this section does not 

relieve a driver from the duty to comply with the rules 

in §§397.5 and 397.7. 

[67 FR 62192, Oct. 4, 2002] 
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$397.19 

§397.19 Instructions and documents. 

(a) A motor carrier that transports Division 1.1, 1.2, or 

1.3 (explosive) materials must furnish the driver of each 

motor vehicle in which the explosives are transported 

with the following documents: 
(1) A copy of the rules in this part; 
(2) [Reserved] 
(3) A document containing instructions on procedures 

to be followed in the event of accident or delay. The 

documents must include the names and telephone num- 

bers of persons (including representatives of carriers or 
shippers) to be contacted, the nature of the explosives 
being transported, and the precautions to be taken in 
emergencies such as fires, accidents, or leakages. 

(b) A driver who receives documents in accordance 
with paragraph (a) of this section must sign a receipt for 
them. The motor carrier shall maintain the receipt for a 
period of one year from the date of signature. 

(c) A driver of a motor vehicle which contains Division 
1.1, 1.2, or 1.3 materials must be in possession of, be 

familiar with, and be in compliance with 
(1) The documents specified in paragraph (a) of this 

section; 
(2) The documents specified in §177.817 of this title; 

and 
(3) The written route plan specified in §397.67. 

[59 FR 63925, Dec. 12, 1994; 63 FR 33280, June 18, 1998; 77 FR 
59828, Oct. 1, 2012] 

Subpart B—[Reserved] 

Subpart C—Routing of Non- 
Radioactive Hazardous Materials 

§397.61 Purpose and scope. 

This subpart contains routing requirements and pro- 
cedures that States and Indian tribes are required to 
follow if they establish, maintain, or enforce routing 
designations over which a non-radioactive hazardous 
material (NRHM) in a quantity which requires placard- 
ing may or may not be transported by a motor vehicle. 
It also provides regulations for motor carriers transport- 
ing placarded or marked NRHM and procedures for 
dispute resolutions regarding NRHM routing 
designations. 

§397.63 Applicability. 

The provisions of this subpart apply to any State or 
Indian tribe that establishes, maintains, or enforces any 
routing designations over which NRHM may or may not 
be transported by motor vehicle. They also apply to any 
motor carrier that transports or causes to be trans- 
ported placarded or marked NRHM in commerce. 

§397.65 Definitions. 

For purposes of this subpart, the following definitions 
apply: 
Administrator. The Federal Motor Carrier Safety 

Administrator, who is the chief executive of the Federal 

Motor Carrier Safety Administration, an agency within 

the United States Department of Transportation, or 

his/her designate. 4 

Commerce. Any trade, traffic, or transportation in 

the United States which: 

(1) is between a place under the jurisdiction of a State 

or Indian tribe and any place outside of such jurisdic- 

tion; or 

(2) is solely within a place under the jurisdiction of a 

State or Indian tribe but which affects trade, traffic, or 

transportation described in subparagraph (a). 

FMCSA. The Federal Motor Carrier Safety Adminis- 

tration, an agency within the Department of 

Transportation. 

Hazardous material. A substance or material, in- 

cluding a hazardous substance, which has been deter- 

mined by the Secretary of Transportation to be capable 
of posing an unreasonable risk to health, safety, or 
property when transported in commerce, and which has 

been so designated. 
Indian tribe. Has the same meaning as contained in 

section 4 of the Indian Self-Determination and Educa- 
tion Act, 25 U.S.C. 450b. 
Motor carrier. A for-hire motor carrier or a private 

motor carrier of property. The term includes a motor 
carrier’s agents, officers and representatives as well as 
employees responsible for hiring, supervising, training, 
assigning, or dispatching of drivers. 
Motor vehicle. Any vehicle, machine, tractor, trailer, 

or semitrailer propelled or drawn by mechanical power 
and used upon the highways in the transportation of 
passengers or property, or any combination thereof. 

NRHM. A non-radioactive hazardous material trans- 
ported by motor vehicle in types and quantities which 
require placarding, pursuant to Table 1 or 2 of 49 CFR 
172.504. 

Political subdivision. A municipality, public agency 
or other instrumentality of one or more States, or a 
public corporation, board, or commission established 
under the laws of one or more States. 
Radioactive material. As defined in 49 CFR 173. 

403, radioactive material means any material contain- 
ing radionuclides where both the activity concentration 
and the total activity in the consignment exceed the 
values of the table in 49 CFR 173.436 or values derived 
according to the instructions in 49 CFR 173.433. 
Routing agency. The State highway agency or other 

State agency designated by the Governor of that State, 
or an agency designated by an Indian tribe, to supervise, 
coordinate, and approve the NRHM routing designa- 
tions for that State or Indian tribe. 
Routing designations. Any regulation, limitation, 

restriction, curfew, time of travel restriction, lane re- 
striction, routing ban, port-of-entry designation, or 
route weight restriction, applicable to the highway 
transportation of NRHM over a specific highway route 
or portion of a route. 

Secretary. The Secretary of Transportation. 
State. A State of the United States, the District of 

Columbia, the Commonwealth of Puerto Rico, the Com- 
monwealth of the Northern Mariana Islands, the Virgin 
Islands, American Samoa or Guam. 
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[78 FR 58485, Sept. 24, 2013] 

§397.67 Motor carrier responsibility for routing. 
(a) A motor carrier transporting NRHM shall comply 

with NRHM routing designations of a State or Indian 
tribe pursuant to this subpart. 

(b) A motor carrier carrying hazardous materials re- 
quired to be placarded or marked in accordance with 49 
CFR 177.823 and not subject to NRHM routing desig- 
nations pursuant to this subpart, shall operate the ve- 
hicle over routes which do not go through or near 
heavily populated areas, places where crowds are as- 
sembled, tunnels, narrow streets, or alleys, except 
where the motor carrier determines that: 

(1) There is no practicable alternative; 

(2) A reasonable deviation is necessary to reach ter- 
minals, points of loading and unloading, facilities for 
food, fuel, repairs, rest, or a safe haven; or 

(3) A reasonable deviation is required by emergency 
conditions, such as a detour that has been established 

by a highway authority, or a situation exists where a law 
enforcement official requires the driver to take an alter- 
native route. 

(c) Operating convenience is not a basis for determin- 
ing whether it is practicable to operate a motor vehicle 
in accordance with paragraph (b) of this section. 

(d) Before a motor carrier requires or permits a motor 
vehicle containing explosives in Class 1, Divisions 1.1, 
1.2, or 1.3, as defined in 49 CFR 173.50 and 173.53 
respectively, to be operated, the carrier or its agent shall 
prepare a written route plan that complies with this 
section and shall furnish a copy to the driver. However, 
the driver may prepare the written plan as agent for the 
motor carrier when the trip begins at a location other 
than the carrier’s terminal. 

[78 FR 58485, Sept. 24, 2013] 

$397.69 Highway routing designations; 
preemption. 

(a) Any State or Indian tribe that establishes or modi- 
fies a highway routing designation over which NRHM 

may or may not be transported on or after November 14, 

1994, and maintains or enforces such designation, shall 

comply with the highway routing standards set forth in 

§397.71 of this subpart. For purposes of this subpart, 

any highway routing designation affecting the highway 

transportation of NRHM, made by a political subdivi- 

sion of a State is considered as one made by that State, 

and all requirements of this subpart apply. 

(b) Except as provided in §§397.75 and 397.219, an 

NRHM route designation made in violation of para- 

graph (a) of this section is preempted pursuant to sec- 

tion 105(b\(4) of the Hazardous Materials 

Transportation Act (49 U.S.C. app. 1804(b)(4)). This 

provision shall become effective after November 14, 

1996. 
(c) A highway routing designation established by a 

State, political subdivision, or Indian tribe before No- 

vember 14, 1994 is subject to preemption in accordance 

with the preemption standards in paragraphs (a)(1) and 

(a)(2) of §397.203 of this subpart. 

$397.71 

(d) A State, political subdivision, or Indian tribe may 
petition for a waiver of preemption in accordance with 
§397.213 of this part. 

[78 FR 58485, Sept. 24, 2013] 

§397.71 Federal standards. 

(a) A State or Indian tribe shall comply with the 
Federal standards under paragraph (b) of this section 
when establishing, maintaining or enforcing specific 
NRHM routing designations over which NRHM may or 
may not be transported. 

(b) The Federal standards are as follows: 
(1) Enhancement of public safety. The State or 

Indian tribe shall make a finding, supported by the 
record to be developed in accordance with paragraphs 

(b)(2)Gi) and (b)(3)Gv) of this section, that any NRHM 
routing designation enhances public safety in the areas 
subject to its jurisdiction and in other areas which are 
directly affected by such highway routing designation. 
In making such a finding, the State or Indian tribe shall 
consider: 

(i) The factors listed in paragraph (b)(9) of this sec- 
tion; and 

(ii) The DOT “Guidelines for Applying Criteria to 
Designate Routes for Transporting Hazardous Materi- 
als,” DOT/RSPA/OHMT-89-02, July 1989' or its most 
current version; or an equivalent routing analysis which 

adequately considers overall risk to the public. 
(2) Public participation. Prior to the establishment 

of any NRHM routing designation, the State or Indian 
tribe shall undertake the following actions to ensure 
participation by the public in the routing process: 

(i) The State or Indian tribe shall provide the public 
with notice of any proposed NRHM routing designation 
and a 30-day period in which to comment. At any time 
during this period or following review of the comments 
received, the State or Indian tribe shall decide whether 

to hold a public hearing on the proposed NRHM route 
designation. The public shall be given 30 days prior 
notice of the public hearing which shall be conducted as 
described in paragraph (b)(2)(ii) of this section. Notice 
for both the comment period and the public hearing, if 
one is held, shall be given by publication in at least two 
newspapers of general circulation in the affected area or 
areas and shall contain a complete description of the 
proposed routing designation, together with the date, 
time, and location of any public hearings. Notice for both 
the comment period and any public hearing may also be 
published in the official register of the State. 

(ii) If it is determined that a public hearing is neces- 
sary, the State or Indian tribe shall hold at least one 
public hearing on the record during which the public 
will be afforded the opportunity to present its views and 
any information or data related to the proposed NRHM 

routing designation. The State shall make available to 

the public, upon payment of prescribed costs, copies of 

1 This document may be obtained from Federal Motor Carrier 

Safety Administration, Office of Enforcement and Compliance 

(MC-EC), 1200 New Jersey Ave., SE., Washington, DC 20590- 

0001. 
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§397.71 

the transcript of the hearing, which shall include all 

exhibits and documents presented during the hearing or 

submitted for the record. 

(3) Consultation with others. Prior to the estab- 

lishment of any NRHM routing designation, the State or 

Indian tribe shall provide notice to, and consult with, 

officials of affected political subdivisions, States and 

Indian tribes, and any other affected parties. Such ac- 

tions shall include the following: 

(i) At least 60 days prior to establishing a routing 

designation, the State or Indian tribe shall provide 

notice, in writing, of the proposed routing designation to 

officials responsible for highway routing in all other 

affected States or Indian tribes. A copy of this notice may 

also be sent to all affected political subdivisions. This 

notice shall request approval, in writing, by those States 

or Indian tribes, of the proposed routing designations. If 

no response is received within 60 days from the day of 

receipt of the notification of the proposed routing des- 

ignation, the routing designation shall be considered 

approved by the affected State or Indian tribe. 
(ii) The manner in which consultation under this 

paragraph is conducted is left to the discretion of the 

State or Indian tribe. 
(iii) The State or Indian tribe shall attempt to resolve 

any concern or disagreement expressed by any con- 
sulted official related to the proposed routing 

designation. 
(iv) The State or Indian tribe shall keep a record of the 

names and addresses of the officials notified pursuant to 
this section and of any consultation or meeting con- 
ducted with these officials or their representatives. Such 
record shall describe any concern or disagreement ex- 
pressed by the officials and any action undertaken to 
resolve such disagreement or address any concern. 

(4) Through routing. In establishing any NRHM 
routing designation, the State or Indian tribe shall 
ensure through highway routing for the transportation 
of NRHM between adjacent areas. The term “through 
highway routing” as used in this paragraph means that 
the routing designation must ensure continuity of move- 
ment so as to not impede or unnecessarily delay the 
transportation of NRHM. The State or Indian tribe shall 
utilize the procedures established in paragraphs (b)(2) 
and (b)(3) of this section in meeting these requirements. 
In addition, the State or Indian tribe shall make a 
finding, supported by a risk analysis conducted in ac- 
cordance with paragraph (b)(1) of this section, that the 
routing designation enhances public safety. If the risk 
analysis shows— 

(i) That the current routing presents at least 50 per- 
cent more risk to the public than the deviation under the 
proposed routing designation, then the proposed rout- 
ing designation may go into effect. 

(ii) That the current routing presents a greater risk 
but less than 50 percent more risk to the public than the 
deviation under the proposed routing restriction, then 
the proposed routing restriction made by a State or 
Indian tribe shall only go into effect if it does not force 
a deviation of more than 25 miles or result in an in- 
crease of more than 25 percent of that part of a trip 

affected by the deviation, whichever is shorter, from the 

most direct route through a jurisdiction as compared to 

the intended deviation. 

(iii) That the current route has the same or less risk 

to the public than the deviation resulting from the 

proposed routing designation, then the routing designa- 

tion shall not be allowed. 

(5) Agreement of other States; burden on 

commerce. Any NRHM routing designation which af- 

fects another State or Indian tribe shall be established, 

maintained, or enforced only if: 

(i) It does not unreasonably burden commerce, and 

(ii) It is agreed to by the affected State or Indian tribe 

within 60 days of receipt of the notice sent pursuant to 

paragraph (b)(3)(i) of this section, or it is approved by 

the Administrator pursuant to §397.75. 

(6) Timeliness. The establishment of an NRHM rout- 

ing designation by any State or Indian tribe shall be 

completed within 18 months of the notice given in either 

paragraph (b)(2) or (b)(3) of this section, whichever 

occurs first. 

(7) Reasonable routes to terminals and other 

facilities. In establishing or providing for reasonable 

access to and from designated routes, the State or In- 

dian tribe shall use the shortest practicable route con- 

sidering the factors listed in paragraph (b)(9) of this 

section. In establishing any NRHM routing designation, 

the State or Indian tribe shall provide reasonable access 

for motor vehicles transporting NRHM to reach: 

(i) Terminals, 
(ii) Points of loading, unloading, pickup and delivery, 

and 

(iii) Facilities for food, fuel, repairs, rest, and safe 

havens. 
(8) Responsibility for local compliance. The 

States shall be responsible for ensuring that all of their 
political subdivisions comply with the provisions of this 
subpart. The States shall be responsible for resolving all 
disputes between such political subdivisions within 
their jurisdictions. If a State or any political subdivision 
thereof, or an Indian tribe chooses to establish, main- 

tain, or enforce any NRHM routing designation, the 
Governor, or Indian tribe, shall designate a routing 
agency for the State or Indian tribe, respectively. The 
routing agency shall ensure that all NRHM routing 
designations within its jurisdiction comply with the 
Federal standards in this section. The State or Indian 
tribe shall comply with the public information and re- 
porting requirements contained in §397.73. 

(9) Factors to consider. In establishing any NRHM 
routing designation, the State or Indian tribe shall 
consider the following factors: 

(i) Population density. The population potentially 
exposed to an NRHM release shall be estimated from 
the density of the residents, employees, motorists, and 
other persons in the area, using United States census 
tract maps or other reasonable means for determining 
the population within a potential impact zone along a 
designated highway route. The impact zone is the po- 
tential range of effects in the event of a release. Special 
populations such as schools, hospitals, prisons, and se- 
nior citizen homes shall, among other things, be consid- 
ered when determining the potential risk to the 
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populations along a highway routing. Consideration 
shall be given to the amount of time during which an 
area will experience a heavy population density. 

(ii) Type of highway. The characteristics of each 
alternative NRHM highway routing designation shall 
be compared. Vehicle weight and size limits, underpass 
and bridge clearances, roadway geometrics, number of 
lanes, degree of access control, and median and shoulder 
structures are examples of characteristics which a State 
or Indian tribe shall consider. 

Gil) Types and quantities of NRHM. An examina- 
tion shall be made of the type and quantity of NRHM 
normally transported along highway routes which are 
included in a proposed NRHM routing designation, and 
consideration shall be given to the relative impact zone 
and risks of each type and quantity. 

(iv) Emergency response capabilities. In consul- 
tation with the proper fire, law enforcement, and high- 
way safety agencies, consideration shall be given to the 
emergency response capabilities which may be needed 
as a result of an NRHM routing designation. The analy- 
sis of the emergency response capabilities shall be based 
upon the proximity of the emergency response facilities 
and their capabilities to contain and suppress NRHM 
releases within the impact zones. 

(v) Results of consultation with affected 
persons. Consideration shall be given to the comments 
and concerns of all affected persons and entities pro- 
vided during public hearings and consultations con- 
ducted in accordance with this section. 

(vi) Exposure and other risk factors. States and 
Indian tribes shall define the exposure and risk factors 
associated with any NRHM routing designations. The 
distance to sensitive areas shall be considered. Sensi- 
tive areas include, but are not limited to, homes and 

commercial buildings; special populations in hospitals, 
schools, handicapped facilities, prisons and stadiums; 
water sources such as streams and lakes; and natural 

areas such as parks, wetlands, and wildlife reserves. 
(vii) Terrain considerations. Topography along and 

adjacent to the proposed NRHM routing designation 

that may affect the potential severity of an accident, the 

dispersion of the NRHM upon release and the control 

and clean up of NRHM if released shall be considered. 

(viii) Continuity of routes. Adjacent jurisdictions 

shall be consulted to ensure routing continuity for 

NRHM across common borders. Deviations from the 

most direct route shall be minimized. 

(ix) Alternative routes. Consideration shall be 

given to the alternative routes to, or resulting from, any 

NRHM route designation. Alternative routes shall be 

examined, reviewed, or evaluated to the extent neces- 

sary to demonstrate that the most probable alternative 

routing resulting from a routing designation is safer 

than the current routing. 

(x) Effects on commerce. Any NRHM routing des- 

ignation made in accordance with this subpart shall not 

create an unreasonable burden upon interstate or 1n- 

trastate commerce. 

(xi) Delays in transportation. No NRHM routing 

designations may create unnecessary delays in the 

transportation of NRHM. 

§397.75 

(xii) Climatic conditions. Weather conditions 
unique to a highway route such as snow, wind, ice, fog, 
or other climatic conditions that could affect the safety 
of a route, the dispersion of the NRHM upon release, or 
increase the difficulty of controlling it and cleaning it up 
shall be given appropriate consideration. 

(xiii) Congestion and accident history. Traffic con- 
ditions unique to a highway routing such as: traffic 
congestion; accident experience with motor vehicles, 
traffic considerations that could affect the potential for 
an accident, exposure of the public to any release, ability 
to perform emergency response operations, or the tem- 

porary closing of a highway for cleaning up any release 
shall be given appropriate consideration. 

[72 FR 55703, Oct. 1, 2007; 78 FR 58485, Sept. 24, 2013] 

§397.73 Public information and reporting 
requirements. 

(a) Public information. Information on NRHM 
routing designations must be made available by the 
States and Indian tribes to the public in the form of 
maps, lists, road signs or some combination thereof. If 
road signs are used, those signs and their placements 
must comply with the provisions of the Manual on 
Uniform Traffic Control Devices,” published by the 
FMCSA, particularly the Hazardous Cargo signs iden- 
tified as R14-2 and R14-3 shown in Section 2B-62 of that 
Manual. 

(b) Reporting and publishing requirements. 
Each State or Indian tribe, through its routing agency, 
shall provide information identifying all NRHM routing 
designations which exist within its jurisdiction on No- 
vember 14, 1994 to the Federal Motor Carrier Safety 
Administration, Office of Enforcement and Compliance 
(MC-EC), 1200 New Jersey Ave., SE., Washington, DC 
20590-0001. The State or Indian tribe shall include 
descriptions of these routing designations, along with 
the dates they were established. This information may 
also be published in each State’s official register of State 
regulations. Information on any subsequent changes or 
new NRHM routing designations shall be furnished 
within 60 days after establishment to the FMCSA. This 
information will be available from the FMCSA, consoli- 
dated by the FMCSA, and published annually in whole 
or as updates in the Federal Register. Each State may 
also publish this information in its official register of 
State regulations. 

(Approved by the Office of Management and Budget under 
control number 2125-0554) 

[72 FR 55708, Oct. 1, 2007; 78 FR 58485, Sept. 24, 2013] 

§397.75 Dispute resolution. 

(a) Petition. One or more States or Indian tribes may 
petition the Administrator to resolve a dispute relating 
to an agreement on a proposed NRHM routing 

designation. In resolving a dispute under these provi- 

sions, the Administrator will provide the greatest level 

2 This publication may be purchased from the Superintendent of 

Documents, U.S. Government Printing Office (GPO), Washington, 

D.C. 20402 and has Stock No. 050-001-81001-8. It is available for 

inspection and copying as prescribed in 49 CFR part 7, appendix 

D. See 23 CFR 655, subpart F. 
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of safety possible without unreasonably burdening com- 

merce, and ensure compliance with the Federal stan- 

dards established at $397.71 of this subpart. . 

(b) Filing. Each petition for dispute resolution filed 

under this section must: 

(1) Be submitted to the Administrator, Federal Motor 

Carrier Safety Administration, 1200 New Jersey Ave., 

SE., Washington, DC 20590-0001. Attention: Office of 

the Chief Counsel (MC-CC). 

(2) Identify the State or Indian tribe filing the petition 

and any other State, political subdivision, or Indian 

tribe whose NRHM routing designation is the subject of 

the dispute. 
(3) Contain a certification that the petitioner has 

complied with the notification requirements of para- 

graph (c) of this section, and include a list of the names 

and addresses of each State, political subdivision, or 

Indian tribe official who was notified of the filing of the 

petition. 
(4) Clearly set forth the dispute for which resolution is 

sought, including a complete description of any disputed 

NRHM routing designation and an explanation of how 

the disputed routing designation affects the petitioner 
or how it impedes through highway routing. If the 
routing designation being disputed results in alterna- 
tive routing, then a comparative risk analysis for the 
designated route and the resulting alternative routing 
shall be provided. 

(5) Describe any actions taken by the State or Indian 

tribe to resolve the dispute. 
(6) Explain the reasons why the petitioner believes 

that the Administrator should intervene in resolving 
the dispute. 

(7) Describe any proposed actions that the Adminis- 
trator should take to resolve the dispute and how these 
actions would provide the greatest level of highway 
safety without unreasonably burdening commerce and 
would ensure compliance with the Federal standards 
established in this subpart. 

(c) Notice. 
(1) Any State or Indian tribe that files a petition for 

dispute resolution under this subpart shall mail a copy 
of the petition to any affected State, political subdivi- 
sion, or Indian tribe, accompanied by a statement that 
the State, political subdivision, or Indian tribe may 
submit comments regarding the petition to the Admin- 
istrator within 45 days. 

(2) By serving notice on any other State, political 
subdivision, or Indian tribe determined by the Admin- 
istrator to be possibly affected by the issues in dispute or 
the resolution sought, or by publication in the Federal 
Register, the Administrator may afford those persons an 
opportunity to file written comments on the petition. 

(3) Any affected State, political subdivision, or Indian 
tribe submitting written comments to the Administra- 
tor with respect to a petition filed under this section 
shall send a copy of the comments to the petitioner and 
certify to the Administrator as to having complied with 
this requirement. The Administrator may notify other 
persons participating in the proceeding of the comments 
and provide an opportunity for those other persons to 
respond. 

(d) Court actions. After a petition for dispute reso- 

lution is filed in accordance with this section, no court 

action may be brought with respect to the subject mat- 

ter of such dispute until a final decision has been issued 

by the Administrator or until the last day of the one- 

year period beginning on the day the Administrator 

receives the petition, whichever occurs first. 

(e) Hearings; alternative dispute resolution. 

Upon receipt of a petition filed pursuant to paragraph 

(a) of this section, the Administrator may schedule a 

hearing to attempt to resolve the dispute and, if a 

hearing is scheduled, will notify all parties to the dis- 

pute of the date, time, and place of the hearing. During 

the hearing the parties may offer any information per- 

tinent to the resolution of the dispute. If an agreement 

is reached, it may be stipulated by the parties, in writ- 

ing, and, if the Administrator agrees, made part of the 

decision in paragraph (f) of this section. Ifno agreement 

is reached, the Administrator may take the matter un- 

der consideration and announce his or her decision in 

accordance with paragraph (f) of this section. Nothing in 

this section shall be construed as prohibiting the parties 

from settling the dispute or seeking other methods of 

alternative dispute resolution prior to the final decision 

by the Administrator. 

(f) Decision. The Administrator will issue a decision 
based on the petition, the written comments submitted 
by the parties, the record of the hearing, and any other 
information in the record. The decision will include a 
written statement setting forth the relevant facts and 
the legal basis for the decision. 

(g) Record. The Administrator will serve a copy of the 
decision upon the petitioner and any other party who 
participated in the proceedings. A copy of each decision 
will be placed on file in the public docket. The Admin- 
istrator may publish the decision or notice of the deci- 
sion in the Federal Register. 

(72 FR 55703, Oct. 1, 2007] 

§397.77 Judicial review of dispute decision. 

Any State or Indian tribe adversely affected by the 
Administrator’s decision under §397.75 of this subpart 

may seek review by the appropriate district court of the 
United States under such proceeding only by filing a 
petition with such court within 90 days after such de- 
cision becomes final. 

Subpart D—Routing of Class 7 
(Radioactive) Materials 

§397.101 Requirements for motor carriers and 
drivers. 

(a) Except as provided in paragraph (b) of this section 
or in circumstances when there is only one practicable 
highway route available, considering operating neces- 
sity and safety, a carrier or any person operating a 
motor vehicle that contains a Class 7 (radioactive) ma- 
terial, as defined in 49 CFR 172.403, for which placard- 
ing is required under 49 CFR part 172 shall: 

(1) Ensure that the motor vehicle is operated on 
routes that minimize radiological risk; 
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(2) Consider available information on accident rates, 
transit time, population density and activities, and the 
time of day and the day of week during which transpor- 
tation will occur to determine the level of radiological 
risk; and 

(3) Tell the driver which route to take and that the 
motor vehicle contains Class 7 (radioactive) materials. 

(b) Except as otherwise permitted in this paragraph 
and in paragraph (f) of this section, a carrier or any 
person operating a motor vehicle containing a highway 
route controlled quantity of Class 7 (radioactive) mate- 
rials, as defined in 49 CFR 173.403, shall operate the 
motor vehicle only over preferred routes. 

(1) For purposes of this subpart, a preferred route is 
an Interstate System highway for which an alternative 
route is not designated by a State routing agency; a 
State-designated route selected by a State routing 
agency pursuant to §397.103; or both of the above. 

(2) The motor carrier or the person operating a motor 
vehicle containing a highway route controlled quantity 
of Class 7 (radioactive) materials, as defined in 49 CFR 

173.403, shall select routes to reduce time in transit 
over the preferred route segment of the trip. An Inter- 
state System bypass or Interstate System beltway 
around a city, when available, shall be used in place of 
a preferred route through a city, unless a State routing 
agency has designated an alternative route. 

(c) A motor vehicle may be operated over a route, other 
than a preferred route, only under the following condi- 
tions: 

(1) The deviation from the preferred route is neces- 
sary to pick up or deliver a highway route controlled 
quantity of Class 7 (radioactive) materials, to make 
necessary rest, fuel or motor vehicle repair stops, or 
because emergency conditions make continued use of 
the preferred route unsafe or impossible; 

(2) For pickup and delivery not over preferred routes, 
the route selected must be the shortest-distance route 
from the pickup location to the nearest preferred route 
entry location, and the shortest-distance route to the 
delivery location from the nearest preferred route exit 

location. Deviation from the shortest-distance pickup or 

delivery route is authorized if such deviation: 
(i) Is based upon the criteria in paragraph (a) of this 

section to minimize the radiological risk; and 

(ii) Does not exceed the shortest-distance pickup or 

delivery route by more than 25 miles and does not 

exceed 5 times the length of the shortest-distance 

pickup or delivery route. 

(iii) Deviations from preferred routes, or pickup or 

delivery routes other than preferred routes, which are 

necessary for rest, fuel, or motor vehicle repair stops or 

because of emergency conditions, shall be made in ac- 

cordance with the criteria in paragraph (a) of this sec- 

tion to minimize radiological risk, unless due to 

emergency conditions, time does not permit use of those 

criteria. 

(d) A carrier (or a designated agent) who operates a 

motor vehicle which contains a package of highway 

route controlled quantity of Class 7 (radioactive) mate- 

rials, as defined in 49 CFR 173.403, shall prepare a 

written route plan and supply a copy before departure to 

the motor vehicle driver and a copy to the shipper 

§397.101 

(before departure for exclusive use shipments, as de- 
fined in 49 CFR 173.403, or within fifteen working days 
following departure for all other shipments). Any varia- 
tion between the route plan and routes actually used, 
and the reason for it, shall be reported in an amendment 
to the route plan delivered to the shipper as soon as 
practicable but within 30 days following the deviation. 
The route plan shall contain: 

(1) Astatement of the origin and destination points, a 
route selected in compliance with this section, all 
planned stops, and estimated departure and arrival 
times; and 

(2) Telephone numbers which will access emergency 
assistance in each State to be entered. 

(e) No person may transport a package of highway 
route controlled quantity of Class 7 (radioactive) mate- 
rials on a public highway unless: 

(1) The driver has received within the two preceding 
years, written training on: 

(i) Requirements in 49 CFR parts 172, 173, and 177 
pertaining to the Class 7 (radioactive) materials trans- 
ported; 

(i) The properties and hazards of the Class 7 (radio- 
active) materials being transported; and 

(iii) Procedures to be followed in case of an accident or 
other emergency. 

(2) The driver has in his or her immediate possession 
a certificate of training as evidence of training required 
by this section, and a copy is placed in his or her 
qualification file (see §391.51 of this subchapter), show- 
ing: 

(i) The driver’s name and operator’s license number; 
(ii) The dates training was provided; 
(iii) The name and address of the person providing the 

training; 
(iv) That the driver has been trained in the hazards 

and characteristics of highway route controlled quantity 
of Class 7 (radioactive) materials; and 

(v) A statement by the person providing the training 
that information on the certificate is accurate. 

(3) The driver has in his or her immediate possession 

the route plan required by paragraph (d) of this section 
and operates the motor vehicle in accordance with the 

route plan. 
(f) A person may transport irradiated reactor fuel only 

in compliance with a plan if required under 49 CFR 
173.22(c) that will ensure the physical security of the 
material. Variation for security purposes from the re- 
quirements of this section is permitted so far as neces- 
sary to meet the requirements imposed under such a 
plan, or otherwise imposed by the U.S. Nuclear Regu- 
latory Commission in 10 CFR part 73. 

(g) Except for packages shipped in compliance with 
the physical security requirements of the U.S. Nuclear 
Regulatory Commission in 10 CFR part 73, each carrier 

that accepts for transportation a highway route con- 

trolled quantity of Class 7 (radioactive) material (see 

the definition of Highway route controlled quantity in 

49 CFR 173.403), must file, within 90 days following the 

acceptance of the package, the following information 

concerning the transportation of each such package 

with the Federal Motor Carrier Safety Administration, 
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Office of Enforcement and Compliance (MC-EC), 1200 

New Jersey Ave. SE., Washington, DC 20590-0001: 

(1) The route plan required under paragraph (d) of 

this section including all required amendments reflect- 

ing the routes actually used; 

(2) A statement identifying the names and addresses 

of the shipper, carrier and consignee; and 

(3) A copy of the shipping paper or the description of 

the Class 7 (radioactive) material in the shipment re- 

quired by 49 CFR 172.202 and 172.203. 

[57 FR 44131, Sept. 24, 1992; 72 FR 55703, Oct. 1, 2007; 77 FR 

59828, Oct 1, 2012; 78 FR 58485, Sept. 24, 2013] 

§397.103 Requirements for State routing 

designations. 

(a) The State routing agency, as defined in §397. 

201(c), shall select routes to minimize radiological risk 

using “Guidelines for Selecting Preferred Highway 

Routes for Highway Route Controlled Quantity Ship- 

ments of Radioactive Materials,” or an equivalent rout- 

ing analysis which adequately considers overall risk to 

the public. Designations must be preceded by substan- 
tive consultation with affected local jurisdictions and 
with any other affected States to ensure consideration of 
all impacts and continuity of designated routes. 

(b) State routing agencies may designate preferred 
routes as an alternative to, or in addition to, one or more 

Interstate System highways, including interstate sys- 
tem bypasses, or Interstate System beltways. 

(c) A State-designated route is effective when— 
(1) The State gives written notice by certified mail, 

return receipt requested, to the Federal Motor Carrier 
Safety Administration, Office of Enforcement and Com- 
pliance (MC-EC), 1200 New Jersey Ave., SE., Washing- 
ton, DC 20590-0001. Attention: National Hazardous 

Materials Route Registry. 
(2) Receipt thereof is acknowledged in writing by the 

FMCSA. 
(d) A list of State-designated preferred routes and a 

copy of the “Guideines for Selecting Preferred Highway 
Routes for Highway Route Controlled Quantity Ship- 
ments of Radioactive Materials” are available upon re- 
quest to Federal Motor Carrier Safety Administration, 
Office of Enforcement and Compliance (MC-EC), 1200 
New Jersey Ave., SE., Washington, DC 20590-0001. 

[57 FR 44131, Sept. 24, 1992; 72 FR 55703, Oct. 1, 2007] 

Subpart E—Preemption Procedures 

§397.201 Purpose and scope of the procedures. 

(a) This subpart prescribes procedures by which: 
(1) Any person, including a State, political subdivision 

thereof, or Indian tribe, directly affected by any highway 
routing designation for hazardous materials may apply 
to the Administrator for a determination as to whether 
that highway routing designation is preempted under 
49 U.S.C. §5125, or $397.69 or §397.203 of this part; and 

(2) A State, political subdivision thereof, or Indian 
tribe may apply to the Administrator for a waiver of 
preemption with respect to any highway routing desig- 
nation that the State, political subdivision thereof, or 

Indian tribe acknowledges to be preempted by 49 U.S.C. 

§5125, or §397.69 or §397.203 of this part, or that has 

been determined by a court of competent jurisdiction to 

be so preempted. 

(b) Unless otherwise ordered by the Administrator, an 

application for a preemption determination which in- 

cludes an application for a waiver of preemption will be 

treated and processed solely as an application for a 

preemption determination. 

(c) For purposes of this subpart: 

Act means 49 U.S.C. $5101 et seg., formerly known as 

the Hazardous Materials Transportation Act. 

Administrator means the Federal Motor Carrier 

Safety Administrator, who is the chief executive of the 

Federal Motor Carrier Safety Administration, an 

agency of the United States Department of Transporta- 

tion, or his/her designate. 

Hazardous material means a substance or mate- 

rial, including a hazardous substance, which has been 

determined by the Secretary of Transportation to be 

capable of posing an unreasonable risk to health, safety, 

or property, when transported in commerce, and which 

has been so designated. 

Indian tribe has the same meaning as contained in 

84 of the Indian Self-Determination and Education Act, 

25 U.S.C. 450b. 
Person means an individual, firm, copartnership, 

corporation, company, association, joint-stock associa- 
tion, including any trustee, receiver, assignee, or similar 
representative thereof, or government, Indian tribe, or 
agency or instrumentality of any government or Indian 
tribe when it offers hazardous materials for transporta- 
tion in commerce or transports hazardous materials in 
furtherance of a commercial enterprise, but such term 

does not include the United States Postal Service. 
Political subdivision includes a municipality; a 

public agency or other instrumentality of one or more 
States, or a public corporation, board, or commission 

established under the laws of one or more States. 
Routing agency means the State highway agency or 

other State agency designated by the Governor of a 
State, or an agency designated by an Indian tribe, to 
supervise, coordinate, and approve the highway routing 
designations for that State or Indian tribe. Any highway 
routing designation made by a political subdivision of a 
State shall be considered a designation made by that 
State. 

Routing designation includes any regulation, limi- 
tation, restriction, curfew, time of travel restriction, 

lane restriction, routing ban, port-of-entry designation, 
or route weight restriction applicable to the highway 
transportation of hazardous materials over a specific 
highway route or portion of a route. 

State means a State of the United States, the District 

of Columbia, the Commonwealth of Puerto Rico, the 

Commonwealth of the Northern Mariana Islands, the 
Virgin Islands, American Samoa, Guam, or any other 
territory of possession of the United States designated 
by the Secretary. 

[57 FR 44132, Sept. 24, 1992, as amended at 59 Pas FR 51834, Oct. 
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§397.203 Standards for determining preemption. 
(a) Any highway routing designation established, 

maintained, or enforced by a State, political subdivision 
thereof, or Indian tribe is preempted if— 

(1) Compliance with both the highway routing desig- 
nation and any requirement under the Act or of a regu- 
lation issued under the Act is not possible; 

(2) The highway routing designation as applied or 
enforced creates an obstacle to the accomplishment and 
execution of the Act or the regulations issued under the 
Act; or 

(3) The highway routing designation is preempted 
pursuant to §397.69(b) of this part. 

(b) [Reserved] 

[57 FR 44132, Sept. 24, 1992, as amended at 59 FR 51834, Oct. 
12, 1994] 

§397.205 Preemption application. 

(a) Any person, including a State, political subdivision 
thereof, or Indian tribe directly affected by any highway 
routing designation of another State, political subdivi- 
sion, or Indian tribe, may apply to the Administrator for 
a determination of whether that highway routing des- 
ignation is preempted by the Act or §397.203 of this 
subpart. The Administrator shall publish notice of the 
application in the Federal Register. 

(b) Each application filed under this section for a 
determination must: 

(1) Be submitted to the Administrator, Federal Motor 
Carrier Safety Administration, 1200 New Jersey Ave., 
SE., Washington, DC 20590-0001. Attention: Office of 
the Chief Counsel, Enforcement and Litigation Division 

(MC-CCE). 
(2) Set forth a detailed description of the highway 

routing designation of the State, political subdivision 
thereof, or Indian tribe for which the determination is 

sought; 
(3) If applicable, specify the provisions of the Act or 

the regulations issued under the Act under which the 

applicant seeks preemption of the highway routing des- 

ignation of the State, political subdivision thereof, or 

Indian tribe; 

(4) Explain why the applicant believes the highway 

routing designation of the State, political subdivision 

thereof, or Indian tribe should or should not be pre- 

empted under the standards of §397.203; and 

(5) State how the applicant is affected by the highway 

routing designation of the State, political subdivision 

thereof, or Indian tribe. 

(c) The filing of an application for a determination 

under this section does not constitute grounds for non- 

compliance with any requirement of the Act or any 

regulation issued under the Act. , 

(d) Once the Administrator has published notice in 

the Federal Register of an application received under 

paragraph (a) of this section, no applicant for such 

determination may seek relief with respect to the same 

or substantially the same issue in any court until final 

action has been taken on the application or until 180 

days after filing of the application, whichever occurs 

first. Nothing in this section shall be construed as pro- 

hibiting any person, including a State, political subdi- 

§397.211 

vision thereof, or Indian tribe, directly affected by any 
highway routing designation from seeking a determina- 
tion of preemption in any court of competent jurisdiction 
in leu of applying to the Administrator under para- 
graph (a) of this section. 

[72 FR 55708, Oct. 1, 2007] 

§397.207 Preemption notice. 

(a) If the applicant is other than a State, political 
subdivision thereof, or Indian tribe, the applicant shall 
mail a copy of the application to the State, political 
subdivision thereof, or Indian tribe concerned, accom- 

panied by a statement that comments may be submitted 
regarding the application to the Administrator within 
45 days. The application filed with the Administrator 
must include a certification that the applicant has com- 
plied with this paragraph and must include the names 
and addresses of each official to whom a copy of the 
application was sent. 

(b) The Administrator may afford interested persons 
an opportunity to file written comments on the applica- 
tion by serving notice on any persons readily identifi- 
able by the Administrator as persons who will be 
affected by the ruling sought or by publication in the 
Federal Register. 

(c) Each person submitting written comments to the 
Administrator with respect to an application filed under 
this section shall send a copy of the comments to the 
applicant and certify to the Administrator that he or she 
has complied with this requirement. The Administrator 
may notify other persons participating in the proceeding 
of the comments and provide an opportunity for those 
other persons to respond. 

§397.209 Preemption processing. 

(a) The Administrator may initiate an investigation of 
any statement in an application and utilize in his or her 
evaluation any relevant facts obtained by that 
investigation. The Administrator may solicit and accept 
submissions from third persons relevant to an applica- 
tion and will provide the applicant an opportunity to 
respond to all third person submissions. In evaluating 
an application, the Administrator may consider any 
other source of information. The Administrator may 
convene a hearing or conference, if a hearing or confer- 
ence will advance the evaluation of the application. 

(b) The Administrator may dismiss the application 
without prejudice if: 

(1) He or she determines that there is insufficient 
information upon which to base a determination; or 

(2) He or she requests additional information from the 
applicant and it is not submitted. 

§397.211 Preemption determination. 

(a) Upon consideration of the application and other 
relevant information received, the Administrator issued 

a determination. 
(b) Notwithstanding that an application for a deter- 

mination has not been filed under §397.205, the Admin- 

istrator, on his or her own initiative, may issue a 

determination as to whether a particular highway rout- 

ing designation of a State, political subdivision thereof, 
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or Indian tribe is preempted under the Act or the regu- 

lations issued under the Act. 

(c) The determination includes a written statement 

setting forth the relevant facts and the legal basis for 

the determination, and provides that any person ag- 

grieved thereby may file a petition for reconsideration 

within 20 days in accordance with §397.223. 

(d) Unless the determination is issued pursuant to 

paragraph (b) of this section, the Administrator serves a 

copy of the determination upon the applicant. In all 

preemption determinations, the Administrator serves a 

copy of the determination upon any other person who 

participated in the proceeding or who is readily identi- 

fiable by the Administrator as affected by the 

determination. A copy of each determination is placed 

on file in the public docket. The Administrator may 

publish the determination or notice of the determina- 

tion in the Federal Register. 
(e) If no petition for reconsideration is filed within 20 

days in accordance with §397.223, a determination is- 
sued under this section constitutes the final agency 
decision as to whether a particular highway routing 
designation of a State, political subdivision thereof, or 
Indian tribe is preempted under the Act or regulations 
issued thereunder. The fact that a determination has 
not been issued under this section with respect to a 
particular highway routing designation of a State, po- 
litical subdivision thereof, or Indian tribe carries no 
implication as to whether the requirement is preempted 
under the Act or regulations issued thereunder. 

§397.213 Waiver of preemption application. 

(a) Any State, political subdivision thereof, or Indian 
tribe may apply to the Administrator for a waiver of 
preemption with respect to any highway routing desig- 
nation that the State, political subdivision thereof, or 
Indian tribe acknowledges to be preempted by the Act, 
§397.203 of this subpart, or a court of competent 
jurisdiction. The Administrator may waive preemption 
with respect to such requirement upon a determination 
that such requirement— 

(1) Affords an equal or greater level of protection to 
the public than is afforded by the requirements of the 
Act or regulations issued under the Act, and 

(2) Does not unreasonably burden commerce. 

(b) Each application filed under this section for a 
waiver of preemption determination must: 

(1) Be submitted to the Administrator, Federal Motor 

Carrier Safety Administration, 1200 New Jersey Ave., 
SE., Washington, DC 20590-0001. Attention: Office of 
the Chief Counsel, Enforcement and Litigation Division 
(MC-CCE). 

(2) Set forth a detailed description of the highway 
routing designation of the State, political subdivision 
thereof, or Indian tribe for which the determination is 
being sought; 

(3) Include a copy of any relevant court order or 
determination issued pursuant to §397.211; 

(4) Contain an express acknowledgment by the appli- 
cant that the highway routing designation of the State, 
political subdivision thereof, or Indian tribe is pre- 
empted under the Act or the regulations issued under 

the Act, unless it has been so determined by a court of 

competent jurisdiction or in a determination issued un- 

der this subpart; 

(5) Specify each provision of the Act or the regulations 

issued under the Act that preempts the highway routing 

designation of the State, political subdivision thereof, or 

Indian tribe; 

(6) State why the applicant believes that the highway 

routing designation of the State, political subdivision 

thereof, or Indian tribe affords an equal or greater level 

of protection to the public than is afforded by the re- 

quirements of the Act or the regulations issued under 

the Act; 

(7) State why the applicant believes that the highway 

routing designation of the State, political subdivision 

thereof, or Indian tribe does not unreasonably burden 

commerce; and 

(8) Specify what steps the State, political subdivision 

thereof, or Indian tribe is taking to administer and 

enforce effectively the preempted requirement. 

[72 FR 55704, Oct. 1, 2007] 

§397.215 Waiver notice. 

(a) The applicant State, political subdivision thereof, 
or Indian tribe shall mail a copy of the application and 
any subsequent amendments or other documents relat- 
ing to the application to each person whom the applicant 
reasonably ascertains will be affected by the determi- 
nation sought. The copy of the application must be 
accompanied by a statement that the person may sub- 
mit comments regarding the application to the Admin- 
istrator within 45 days. The application filed with the 
Administrator must include a certification with the ap- 
plication has complied with this paragraph and must 
include the names and addresses of each person to 
whom the application was sent. 

(b) Notwithstanding the provisions of paragraph (a) of 
this section, if the State, political subdivision thereof, or 

Indian tribe determines that compliance with para- 
graph (a) of this section would be impracticable, the 
applicant shall: 

(1) Comply with the requirements of paragraph (a) of 
this section with regard to those persons whom it is 
reasonable and practicable to notify; and 

(2) Include with the application filed with the Admin- 
istrator a description of the persons or class or classes of 
persons to whom notice was not sent. 

(c) The Administrator may require the applicant to 
provide notice in addition to that required by para- 
graphs (a) and (b) of this section, or may determine that 
the notice required by paragraph (a) of this section is not 
impracticable, or that notice should be published in the 
Federal Register. 

(d) The Administrator may serve notice on any other 
persons readily identifiable by the Administrator as 
persons who will be affected by the determination 
sought and may afford those persons an opportunity to 
file written comments on the application. 

(e) Any person submitting written comments to the 
Administrator with respect to an application filed under 
this section shall send a copy of the comments to the 
applicant. The person shall certify to the Administrator 
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that he or she has complied with the requirements of 
this paragraph. The Administrator may notify other 
persons participating in the proceeding of the comments 
and provide an opportunity for those persons to 
respond. 

§397.217 Waiver processing. 

(a) The Administrator may initiate an investigation of 
any statement in an application and utilize any relevant 
facts obtained by that investigation. The Administrator 
may solicit and accept submissions from third persons 
relevant to an application and will provide the applicant 
an opportunity to respond to all third person 
submissions. In evaluating an application, the Admin- 
istrator may convene a hearing or conference, if a hear- 
ing or conference will advance the evaluation of the 
application. 

(b) The Administrator may dismiss the application 
without prejudice if: 

(1) He or she determines that there is insufficient 
information upon which to base a determination; 

(2) Upon his or her request, additional information is 

not submitted by the applicant; or 
(3) The applicant fails to provide the notice required 

by this subpart. 
(c) Except as provided in this subpart, the Adminis- 

trator will only consider an application for a waiver of 
preemption determination if: 

(1) The applicant expressly acknowledges in its appli- 
cation that the highway routing designation of the 
State, political subdivision thereof, or Indian tribe for 
which the determination is sought is preempted by the 
Act or the regulations thereunder; or 

(2) The highway routing designation of the State, 
political subdivision thereof, or Indian tribe has been 
determined by a court of competent jurisdiction or in a 
determination issued pursuant to §397.211 to be pre- 

empted by the Act or the regulations issued thereunder. 
(d) When the Administrator has received all substan- 

tive information necessary to process an application for 
a waiver of preemption determination, notice of that 

fact will be served upon the applicant. Additional notice 

to all other persons who received notice of the proceed- 

ing may be served by publishing a notice in the F ederal 

Register. 

§397.219 Waiver determination and order. 

(a) Upon consideration of the application and other 

relevant information received or obtained during the 

proceeding, the Administrator issued an order setting 

forth his or her determination. 

(b) The Administrator may issue a waiver of preemp- 

tion order only if he or she finds that the requirement of 

the State, political subdivision thereof, or Indian tribe 

affords the public a level of safety at least equal to that 

afforded by the requirements of the Act and the regula- 

tions issued under the Act and does not unreasonably 

burden commerce. In determining whether the require- 

ment of the State, political subdivision thereof, or In- 

dian tribe unreasonably burdens commerce, the 

Administrator may consider the following factors: 

§397.223 

(1) The extent to which increased costs and impair- 
ment of efficiency result from the highway routing des- 
ignation of the State, political subdivision thereof, or 
Indian tribe; 

(2) Whether the highway routing designation of the 
State, political subdivision thereof, or Indian tribe has a 
rational basis; 

(3) Whether the highway routing designation of the 
State, political subdivision thereof, or Indian tribe 
achieves its stated purpose; and 

(4) Whether there is need for uniformity with regard 
to the subject concerned and if so, whether the highway 
routing designation of the State, political subdivision 
thereof, or Indian tribe competes or conflicts with those 
of other States, political subdivisions thereof, or Indian 

tribes. 
(c) The order includes a written statement setting 

forth the relevant facts and the legal basis for the 
determination, and provides that any person aggrieved 
by the order may file a petition for reconsideration in 
accordance with §397.223. 

(d) The Administrator serves a copy of the order upon 
the applicant, any other person who participated in the 
proceeding and upon any other person readily identifi- 
able by the Administrator as one who may be affected by 
the order. A copy of each order is placed on file in the 
public docket. The Administrator may publish the order 
or notice of the order in the Federal Register. 

(e) If no petition for reconsideration is filed within 20 
days in accordance with §397.223, an order issued under 
this section constitutes the final agency decision regard- 
ing whether a particular requirement of a State, politi- 
cal subdivision thereof, or Indian tribe is preempted 
under the Act or any regulations issued thereunder, or 
whether preemption is waived. 

§397.221 Timeliness. 

If the Administrator fails to take action on the appli- 
cation within 90 days of serving the notice required by 
§397.217(d), the applicant may treat the application as 
having been denied in all respects. 

§397.223 Petition for reconsideration. 

(a) Any person aggrieved by an order issued under 
§397.211 or §397.219 may file a petition for reconsid- 
eration with the Administrator. The petition must be 
filed within 20 days of service of the determination or 

order issued under the above sections. 
(b) The petition must contain a concise statement of 

the basis for seeking reconsideration, including any 
specific factual or legal errors, or material information 
not previously available. 

(c) The petitioner shall mail a copy of the petition to 
each person who participated, either as an applicant or 
routing, in the waiver of preemption proceeding, accom- 
panied by a statement that the person may submit 
comments concerning the petition to the Administrator 
within 20 days. The petition filed with the Administra- 
tor must contain a certification that the petitioner has 
complied with this paragraph and include the names 

and addresses of all persons to whom a copy of the 

petition was sent. 
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(d) The Administrator’s decision under this section 

constitutes the final agency decision. If no petition for 

reconsideration is filed under this section, then the 

determination issued under §397.211 or §397.219 be- 

comes the final agency decision at the end of the 20 day 

period. 

§397.225 Judicial review. 

A party to a proceeding under §397.205(a), §397. 

213(a), or §397.223(a) may seek review by the appropri- 

ate district court of the United States of the decision of 

the Administrator under such proceeding only by filing 

a petition with such court within 60 days after the final 

agency decision. 
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PART 398—TRANSPORTATION OF 
MIGRANT WORKERS 

Sec. 
398.1 Definitions. 
398.2 Applicability. 
398.3 Qualifications of drivers or operators. 
398.4 Driving of motor vehicles. 
398.5 Parts and accessories necessary for safe operation. 
398.6 Hours of service of drivers; maximum driving time. 
398.7 Inspection and maintenance of motor vehicles. 
398.8 Administration inspection of motor vehicles in 

operation. 

Authority: 49 U.S.C. 13301, 13902, 31132, 31133, 31136, 31502, 
and 31504; sec. 204, Pub. L. 104-88, 109 Stat. 803, 941 (49 
U.S.C. 701 note); sec. 212, Pub. L. 106-159, 113 Stat. 1748, 
1766; and 49 CFR 1.87. 

SOURCE: 33 FR 19765, Dec. 25, 1968, unless otherwise noted. 

§398.1 Definitions. 

(a) Migrant worker. “Migrant worker” means any 
individual proceeding to or returning from employment 
in agriculture as defined in section 3(f) of the Fair Labor 
Standards Act of 1938, as amended (29 U.S.C. 203(f), or 

section 3121(g) of the Internal Revenue Code of 1954 (26 
U.S.C. 3121(g)). 

(b) Carrier of migrant workers by motor vehicle. 
“Carrier of migrant worker by motor vehicle” means any 
person, including any “contract carrier by motor ve- 
hicle”, but not including any “common carrier by motor 
vehicle”, who or which transports in interstate or for- 
eign commerce at any one time three or more migrant 
workers to or from their employment by any motor 
vehicle other than a passenger automobile or station 
wagon, except a migrant worker transporting himself/ 
herself or his/her immediate family. 

(c) Motor carrier. “Motor carrier” means any carrier 
of migrant workers by motor vehicle as defined in para- 

graph (b) of this section. 
(d) Motor vehicle. “Motor vehicle” means any ve- 

hicle, machine, tractor, trailer, or semitrailer propelled 

or drawn by mechanical power and used upon the high- 

ways in the transportation of passengers or property, or 

any combination thereof, determined by the Adminis- 

tration, but does not include a passenger automobile or 

station wagon, any vehicle, locomotive, or car operated 

exclusively on a rail or rails, or a trolley bus operated by 

electric power derived from a fixed overhead wire, fur- 

nishing local passenger transportation in street-railway 

service. 
(e) Bus. “Bus” means any motor vehicle designed, 

constructed, and used for the transportation of passen- 

gers: Except passenger automobiles or station wagons 

other than taxicabs. 

(f) Truck. “Truck” means any self propelled motor 

vehicle except a truck tractor, designed and constructed 

primarily for the transportation of property. 

(g) Truck tractor. “Truck tractor” means a self- 

propelled motor vehicle designed and used primarily for 

drawing other vehicles and not so constructed as to 

carry a load other than a part of the weight of the vehicle 

and load so drawn. 

(h) Semitrailer. “Semitrailer” means any motor ve- 

hicle other than a “pole trailer”, with or without motive 

§398.3 

power designed to be drawn by another motor vehicle 
and so constructed that some part of its weight rests 
upon the towing vehicle. 

(i) Driver or operator. “Driver or operator” means 
any person who drives any motor vehicle. 

() Highway. “Highway” means the entire width be- 
tween the boundary lines of every way publicly main- 
tained when any part thereof is open to the use of the 
public for purposes of vehicular traffic. 

§398.2 Applicability. 

(a) General. The regulations prescribed in this part 
are applicable to carriers of migrant workers by motor 
vehicle, as defined in §398.1(b), but only in the case of 
transportation of any migrant worker for a total dis- 
tance of more than 75 miles (120.7 kilometers) in inter- 
state commerce, as defined in 49 CFR 390.5. 

(b) Exception. 
(1) The regulations prescribed in this part are not 

applicable to carriers of migrant workers by motor ve- 
hicle, as defined in §398.1(b), when: 

(i) The motor vehicle is designed or used to transport 
between 9 and 15 passengers (including the driver); 

(ii) The motor carrier is directly compensated for the 
transportation service; and 

(iii) The vehicle used to transport mirgrant workers is 
operated beyond a 75 air-mile radius (86.3 statute miles 
or 138.9 kilometers) from the driver’s normal work- 
reporting location. 

(2) Carriers of migrant workers by motor vehicle that 
operate vehicles, designed or used to transport between 
9 and 15 passengers (including the driver) for direct 
compensation, in interstate commerce, must comply 

with the applicable requirements of 49 CFR parts 385, 
390, 391, 392, 393, 395, and 396, when the motor vehicle 

is operated beyond a 75 air-mile radius (86.3 statute 
miles or 138.9 kilometers) from the driver’s normal 
work-reporting location. 

[68 FR 47875, August 12, 2003] 

§398.3 Qualifications of drivers or operators. 

(a) Compliance required. Every motor carrier, and 
its officers, agents, representatives and employees who 
drive motor vehicles or are responsible for the hiring, 
supervision, training, assignment or dispatching of 
drivers shall comply and be conversant with the re- 
quirements of this part. 

(b) Minimum physical requirements. No person 
shall drive, nor shall any motor carrier require or per- 

mit any person to drive, any motor vehicle unless such 
person possesses the following minimum qualifications: 

(1) No loss of foot, leg, hand or arm. 

(2) No mental, nervous, organic, or functional disease, 

likely to interfere with safe driving. 
(3) No loss of fingers, impairment of use of foot, leg, 

fingers, hand or arm, or other structural defect or limi- 

tation, likely to interfere with safe driving. 
(4) Eyesight. Visual acuity of at least 20/40 (Snellen) 

in each eye either without glasses or by correction with 

glasses; form field of vision in the horizontal meridian 

shall not be less than a total of 140 degrees; ability to 
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distinguish colors red, green and yellow; drivers requir- 

ing correction by glasses shall wear properly prescribed 

glasses at all times when driving. 

(5) Hearing: Hearing shall not be less than 10/20 in 

the better ear, for conversational tones, without a hear- 

ing aid. 
(6) Liquor, narcotics and drugs: Shall not be ad- 

dicted to the use of narcotics or habit forming drugs, or 

the excessive use of alcoholic beverages or liquors. 

(7) Initial and periodic physical examination of 

drivers: No person shall drive nor shall any motor 

carrier require or permit any person to drive any motor 

vehicle unless within the immediately preceding 36 

month period such person shall have been physically 

examined and shall have been certified in accordance 

with the provisions of paragraph (b)(8) of this section by 

a licensed doctor of medicine or osteopathy as meeting 

the requirements of this subsection. 
(8) Certificate of physical examination: Every 

motor carrier shall have in its files at its principal place 
of business for every driver employed or used by it a 
legible certificate of a licensed doctor of medicine or 
osteopathy based on a physical examination as required 
by paragraph (b)(7) of this section or a legible photo- 
graphically reproduced copy thereof, and every driver 
shall have in his possession while driving, such a cer- 
tificate or a photographically reproduced copy thereof 
covering himself. 

(9) Doctor’s certificate: The doctor’s certificate shall 
certify as follows: 

DOCTOR’S CERTIFICATE 
(Driver of Migrant Workers) 

This is to certify that I have this day examined __ 

in accordance with §398.3(b) of the Federal Motor Car- 
rier Safety Regulations of the Federal Motor Carrier 
Safety Administration and that I find him 

Qualified under said rules [ ] 
Qualified only when wearing glasses [ ] 
I have kept on file in my office a completed examination. 

(Date) 

(Place) 

(Signature of examining doctor) 

(address of doctor) 
Signature of driver 

Address of driver 

(c) Minimum age and experience requirements. 
No person shall drive, nor shall any motor carrier re- 
quire or permit any person to drive, any motor vehicle 
unless such person possesses the following minimum 
qualifications: 

(1) Age. Minimum age shall be 21 years. 
(2) Driving skill. Experience in driving some type of 

motor vehicle (including private automobiles) for not 
less than one year, including experience throughout the 
four seasons. 

(3) Knowledge of regulations. Familiarity with the 

rules and regulations prescribed in this part pertaining 

to the driving of motor vehicles. 

(4) Knowledge of English. Every driver shall be 

able to read and speak the English language sufficiently 

to understand highway traffic signs and signals and 

directions given in English and to respond to official 

inquiries. 

(5) Driver’s permit. Possession of a valid permit 

qualifying the driver to operate the type of vehicle 

driven by him in the jurisdiction by which the permit is 

issued. 

§398.4 Driving of motor vehicles. 

(a) Compliance required. Every motor carrier shall 

comply with the requirements of this part, shall instruct 

its officers, agents, representatives and drivers with 

respect thereto, and shall take such measures as are 

necessary to insure compliance therewith by such 

persons. All officers, agents, representatives, drivers, 

and employees of motor carriers directly concerned with 

the management, maintenance, operation, or driving of 

motor vehicles, shall comply with and be conversant 

with the requirements of this part. 
(b) Driving rules to be obeyed. Every motor vehicle 

shall be driven in accordance with the laws, ordinances, 

and regulations of the jurisdiction in which it is being 
operated, unless such laws, ordinances and regulations 
are at variance with specific regulations of this Admin- 
istration which impose a greater affirmative obligation 
or restraint. 

(c) Driving while ill or fatigued. No driver shall 
drive or be required or permitted to drive a motor 
vehicle while his ability or alertness is so impaired 
through fatigue, illness, or any other cause as to make 
it unsafe for him to begin or continue to drive, except in 
case of grave emergency where the hazard to passengers 
would be increased by observance of this section and 
then only to the nearest point at which the safety of 
passengers is assured. 

(d) Alcoholic beverages. No driver shall drive or be 
required or permitted to drive a motor vehicle, be in 
active control of any such vehicle, or go on duty or 
remain on duty, when under the influence of any alco- 
holic beverage or liquor, regardless of its alcoholic con- 
tent, nor shall any driver drink any such beverage or 
liquor while on duty. 

(e) Schedules to conform with speed limits. No 
motor carrier shall permit nor require the operation of 
any motor vehicle between points in such period of time 
as would necessitate the vehicle being operated at 
speeds greater than those prescribed by the jurisdic- 
tions in or through which the vehicle is being operated. 

(f) Equipment and emergency devices. No motor 
vehicle shall be driven unless the driver thereof shall 
have satisfied himself that the following parts, accesso- 

ries, and emergency devices are in good working order; 
nor shall any driver fail to use or make use of such parts, 
accessories, and devices when and as needed: 

Service brakes, including trailer brake connections. 
Parking (hand) brake. 
Steering mechanism. 
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Lighting devices and reflectors. 
Tires. 
Horn. 

Windshield wiper or wipers. 

Rear-vision mirror or mirrors. 
Coupling devices. 
Fire extinguisher, at least one properly mounted. 
Road warning devices, at least one red burning fusee 

and at least three flares (oil burning pot torches), red 
electric lanterns, or red emergency reflectors. 

(g) Safe loading-(1) Distribution and securing of 
load. No motor vehicle shall be driven nor shall any 
motor carrier permit or require any motor vehicle to be 
driven if it is so loaded, or if the load thereon is so 
improperly distributed or so inadequately secured, as to 
prevent its safe operation. 

(2) Doors, tarpaulins, tailgates and other 
equipment. No motor vehicle shall be driven unless the 
tailgate, tailboard, tarpaulins, doors, all equipment and 
rigging used in the operation of said vehicle, and all 
means of fastening the load, are securely in place. 

(3) Interference with driver. No motor vehicle 
shall be driven when any object obscures his view 
ahead, or to the right or left sides, or to the rear, or 
interferes with the free movement of his arms or legs, or 
prevents his free and ready access to the accessories 
required for emergencies, or prevents the free and ready 
exit of any person from the cab or driver’s compartment. 

(4) Property on motor vehicles. No vehicle trans- 
porting persons and property shall be driven unless 
such property is stowed in a manner which will assure: 
(i) Unrestricted freedom of motion to the driver for 
proper operation of the vehicle; (ii) unobstructed pas- 
sage to all exits by any person; and (iii) adequate pro- 
tection to passengers and others from injury as a result 
of the displacement or falling of such articles. 

(5) Maximum passengers on motor vehicles. No 
motor vehicle shall be driven if the total number of 

passengers exceeds the seating capacity which will be 

permitted on seats prescribed in §398.5(f) when that 

section is effective. All passengers carried on such ve- 

hicle shall remain seated while the motor vehicle is in 

motion. 
(h) Rest and meal stops. Every carrier shall provide 

for reasonable rest stops at least once between meal 

stops. Meal stops shall be made at intervals not to 

exceed six hours and shall be for a period of not less than 

30 minutes duration. 

(i) Kinds of motor vehicles in which workers 

may be transported. Workers may be transported in 

or on only the following types of motor vehicles: a bus, a 

truck with no trailer attached, or a semitrailer attached 

to a truck-tractor provided that no other trailer is at- 

tached to the semitrailer. Closed vans without windows 

or means to assure ventilation shall not be used. 

(j) Limitation on distance of travel in trucks. Any 

truck when used for the transportation of migrant work- 

ers, if such workers are being transported in excess of 

600 miles, shall be stopped for a period of not less than 

eight consecutive hours either before or upon comple- 

tion of 600 miles travel, and either before or upon 

completion of any subsequent 600 miles travel to pro- 

vide rest for drivers and passengers. 

§398.4 

(k) Lighting devices and reflectors. No motor ve- 
hicle shall be driven when any of the required lamps or 
reflectors are obscured by the tailboard, by any and all 
lighting devices required by Subpart B of Part 393 of 
this subchapter shall be lighted during darkness or at 
any other time when there is not sufficient light to 
render vehicles and persons visible upon the highway at 
a distance of 500 feet. 

(1) Ignition of fuel; prevention. No driver or any 
employee of a motor carrier shall: (1) Fuel a motor 
vehicle with the engine running, except when it is nec- 
essary to run the engine to fuel the vehicle; (2) smoke or 
expose any open flame in the vicinity of a vehicle being 
fueled; (3) fuel a motor vehicle unless the nozzle of the 
fuel hose is continuously in contact with the intake pipe 
of the fuel tank; (4) permit any other person to engage in 
such activities as would be likely to result in fire or 
explosion. 

(m) Reserve fuel. No supply of fuel for the propulsion 
of any motor vehicle or for the operation of any accessory 
thereof shall be carried on the motor vehicle except in a 
properly mounted fuel tank or tanks. 

(n) Driving by unauthorized person. Except in 
case of emergency, no driver shall permit a motor ve- 
hicle to which he is assigned to be driven by any person 
not authorized to drive such vehicle by the motor carrier 
in control thereof. 

(o) Protection of passengers from weather. No 
motor vehicle shall be driven while transporting pas- 
sengers unless the passengers therein are protected 
from inclement weather conditions such as rain, snow, 

or sleet, by use of the top or protective devices required 
by §398.5(f). 

(p) Unattended vehicles; precautions. No motor 
vehicle shall be left unattended by the driver until the 
parking brake has been securely set, the wheels 

chocked, and all reasonable precautions have been 
taken to prevent the movement of such vehicle. 

(q) Railroad grade crossings; stopping required; 
sign on rear of vehicle. Every motor vehicle shall, 
upon approaching any railroad grade crossing, make a 
full stop not more than 50 feet, nor less than 15 feet from 
the nearest rail of such railroad grade crossing, and 
shall not proceed until due caution has been taken to 
ascertain that the course is clear; except that a full stop 
need not be made at: 

(1) Astreet car crossing within a business or residence 
district of a municipality; 

(2) A railroad grade crossing where a police officer or 
a traffic-control signal (not a railroad flashing signal) 
directs traffic to proceed; 

(3) An abandoned or exempted grade crossing which is 
clearly marked as such by or with the consent of the 
proper state authority, when such marking can be read 
from the driver’s position. 

All such motor vehicles shall display a sign on the 
rear reading, “This Vehicle Stops at Railroad 
Crossings.” 

— 587 — 



§398.5 

§398.5 Parts and accessories necessary for safe 

operation. 

(a) Compliance. Every motor carrier and its officers, 

agents, drivers, representatives and employees directly 

concerned with the installation and maintenance of 

equipment and accessories shall comply and be conver- 

sant with the requirements and specifications of this 

part, and no motor carrier shall operate any motor 

vehicle, or cause or permit it to be operated, unless it is 

equipped in accordance with said requirements and 

specifications. 

(b) Lighting devices. Every motor vehicle shall be 

equipped with the lighting devices and reflectors re- 

quired by Subpart B of Part 393 of this subchapter. 

(c) Brakes. Every motor vehicle shall be equipped 

with brakes as required by Subpart C of Part 393 of this 

subchapter, except §393.44 of this subchapter, and shall 

satisfy the braking performance requirements con- 

tained therein. 
(d) Coupling devices; fifth wheel mounting and 

locking. The lower half of every fifth wheel mounted on 
any truck tractor or dolly shall be securely affixed to the 
frame thereof by U bolts of adequate size, securely 
tightened, or by other means providing at least equiva- 
lent security. Such U bolts shall not be of welded 
construction. The installation shall be such as not to 
cause cracking, warping, or deformation of the frame. 
Adequate means shall be provided positively to prevent 
the shifting of the lower half of a fifth wheel on the 
frame to which it is attached. The upper half of every 
fifth wheel shall be fastened to the motor vehicle with at 
least the security required for the securing of the lower 
half to a truck tractor or dolly. Locking means shall be 
provided in every fifth wheel mechanism including 
adapters when used, so that the upper and lower halves 
may not be separated without the operation of a positive 
manual release. A release mechanism operated by the 
driver from the cab shall be deemed to meet this 
requirement. On fifth wheels designed and constructed 
as to be readily separable, the fifth wheel locking de- 
vices shall apply automatically on coupling for any mo- 
tor vehicle the date of manufacture of which is 
subsequent to December 31, 1952. 

(e) Tires. Every motor vehicle shall be equipped with 
tires of adequate capacity to support its gross weight. 
No motor vehicle shall be operated on tires which have 
been worn so smooth as to expose any tread fabric or 
which have any other defect likely to cause failure. No 
vehicle shall be operated while transporting passengers 
while using any tire which does not have tread configu- 
rations on that part of the tire which is in contact with 
the road surface. No vehicle transporting passengers 
shall be operated with regrooved, re-capped, or re- 
treaded tires on front wheels. 

(f) Passenger compartment. Every motor vehicle 
transporting passengers, other than a bus, shall have a 
passenger compartment meeting the following require- 
ments: 

(1) Floors. A substantially smooth floor, without pro- 
truding obstructions more than two inches high, except 
as are necessary for securing seats or other devices to 
the floor, and without cracks or holes. 

(2) Sides. Side walls and ends above the floor at least 

60 inches high, by attachment of sideboards to the 

permanent body construction if necessary. Stake body 

construction shall be construed to comply with this 

requirement only if all six-inch or larger spaces between 

stakes are suitably closed to prevent passengers from 

falling off the vehicle. 

(3) Nails, screws, splinters. The floor and the inte- 

rior of the sides and ends of the passenger-carrying 

space shall be free of inwardly protruding nails, screws, 

splinters, or other projecting objects likely to be injuri- 

ous to passengers or their apparel. 

(4) Seats. On and after November 1, 1957, a seat shall 

be provided for each worker transported. The seats shall 

be: Securely attached to the vehicle during the course of 

transportation; not less than 16 inches nor more than 19 

inches above the floor; at least 13 inches deep; equipped 

with backrests extending to a height of at least 36 

inches above the floor, with at least 24 inches of space 

between the backrests or between the edges of the 

opposite seats when face to face; designed to provide at 

least 18 inches of seat for each passenger; without 

cracks more than two inches wide, and the exposed 
surfaces, if made of wood, planed or sanded smooth and 

free of splinters. 
(5) Protection from weather. Whenever necessary 

to protect the passengers from inclement weather con- 
ditions, be equipped with a top at least 80 inches high 
above the floor and facilities for closing the sides and 
ends of the passenger-carrying compartment. Tarpau- 
lins or other such removable devices for protection from 
the weather shall be secured in place. 

(6) Exit. Adequate means of ingress and egress to and 
from the passenger space shall be provided on the rear 
or at the right side. Such means of ingress and egress 
shall be at least 18 inches wide. The top and the clear 
opening shall be at least 60 inches high, or as high as 
the side wall of the passenger space if less than 60 
inches. The bottom shall be at the floor of the passenger 
space. 

(7) Gates and doors. Gates or doors shall be pro- 
vided to close the means of ingress and egress and each 
such gate or door shall be equipped with at least one 
latch or other fastening device of such construction as to 
keep the gate or door securely closed during the course 
of transportation; and readily operative without the use 
of tools. 

(8) Ladders or steps. Ladders or steps for the pur- 
pose of ingress or egress shall be used when necessary. 
The maximum verticle spacing of footholds shall not 
exceed 12 inches, except that the lowest step may be not 
more than 18 inches above the ground when the vehicle 
is empty. 

(9) Hand Holds. Hand holds or devices for similar 
purpose shall be provided to permit ingress and egrees 
without hazard to passengers. 

(10) Emergency exit. Vehicles with permanently 
affixed roofs shall be equipped with at least one emer- 
gency exit having a gate or door, latch and hand hold as 
prescribed in paragraphs (f)(7) and (9) of this section 
and located on a side or rear not equipped with the exit 
prescribed in paragraph (f)(6) of this section. 
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(11) Communication with driver. Means shall be 
provided to enable the passengers to communicate with 
the driver. Such means may include telephone, speaker 
tubes, buzzers, pull cords, or other mechanical or elec- 
trical means. 

(g) Protection from cold. Every motor vehicle shall 
be provided with a safe means of protecting passengers 
from cold or undue exposure, but in no event shall 
heaters of the following types be used: 

(1) Exhaust heaters. Any type of exhaust heater in 
which the engine exhaust gases are conducted into or 
through any space occupied by persons or any heater 
which conducts engine compartment air into any such 
space. 

(2) Unenclosed flame heaters. Any type of heater 
employing a flame which is not fully enclosed. 

(3) Heaters permitting fuel leakage. Any type of 
heater from the burner of which there could be spillage 
or leakage of fuel upon the tilting or overturning of the 
vehicle in which it is mounted. 

(4) Heaters permitting air contamination. Any 
heater taking air, heated or to be heated, from the 
engine compartment or from direct contact with any 
portion of the exhaust system; or any heater taking air 
in ducts from the outside atmosphere to be conveyed 
through the engine compartment, unless said ducts are 
so constructed and installed as to prevent contamina- 
tion of the air so conveyed by exhaust or engine com- 
partment gases. 

(5) Any heater not securely fastened to the vehicle. 

(77 FR 59828, Oct. 1, 2012] 

§398.6 Hours of service of drivers; maximum 
driving time. 

No person shall drive nor shall any motor carrier 
permit or require a driver employed or used by it to 
drive or operate for more than 10 hours in the aggregate 
(excluding rest stops and stops for meals) in any period 
of 24 consecutive hours unless such driver be afforded 8 
consecutive hours rest immediately following the 10 
hours aggregate driving. The term “24 consecutive 

hours” as used in this part means any such period 

starting at the time the driver reports for duty. 

§398.7 Inspection and maintenance of motor ve- 

hicles. 

Every motor carrier shall systematically inspect and 

maintain or cause to be systematically maintained, all 

motor vehicles and their accessories subject to its con- 

trol, to insure that such motor vehicles and accessories 

are in safe and proper operating condition. 

§398.8 Administration inspection of motor 

vehicles in operation. 

(a) Administration personnel authorized to perform 

inspections. All persons designated as Special Agents of 

the Federal Motor Carrier Safety Administration, as 

detailed in Appendix B of Chapter III of this title, are 

authorized to enter upon and perform inspections of 

motor carrier’s vehicles in operation. 

(b) Prescribed inspection report. Form MCS 63, 

Driver-Equipment Compliance Check, shall be used to 

§398.8 

record findings from motor vehicles selected for final 
inspection by authorized Administration employees. 

(c) Motor vehicles declared “out of service”. (1) 
Authorized Administration Employees shall declare and 
mark “out of service” any motor vehicle which by reason 
of its mechanical condition or loading is so imminently 
hazardous to operate as to be likely to cause an accident 
or a breakdown. Form MCS 64, “Out of Service Vehicle” 
sticker shall be used to mark vehicles “out of service”. 

(2) No motor carrier shall require or permit any per- 
son to operate nor shall any person operate any motor 

vehicle declared and marked, “out of service” until all 
repairs required by the “out of service notice” on Form 
MCS 63 have been satisfactorily completed. The term 
operate as used in this section shall include towing the 
vehicle; provided, however, that vehicles marked “out of 
service” may be towed away by means of a vehicle using 
a crane or hoist; and provided further, that the vehicle 
combination consisting of the emergency towing vehicle 
and the “out of service” vehicle meets the performance 
requirements of §393.52. 

(3) No person shall remove the “Out of Service Ve- 
hicle” sticker from any motor vehicle prior to completion 
of all repairs required by the “out of service notice” on 
Form MCS63. 

(4) The person or persons completing the repairs re- 
quired by the “out of service notice” shall sign the 
“Certification of Repairman” in accordance with the 
terms prescribed on Form MCS 63, entering the name of 
his shop or garage and the date and time the required 
repairs were completed. If the driver completes the 
required repairs, he shall sign and complete the “Certi- 
fication of Repairman”. 

(d) Motor carrier’s disposition of Form MCS 63. 
(1) Motor carriers shall carefully examine Forms MCS 
63. Any and all violations or mechanical defects noted 
thereon shall be corrected. To the extent drivers are 
shown not to be in compliance with the Federal Motor 
Carrier Safety Regulations, appropriate corrective ac- 
tion shall be taken by the motor carrier. 

(2) Motor carriers shall complete the “Motor Carrier 
Certification of Action Taken” on form MCS 638 in accor- 
dance with the terms prescribed thereon. Motor carriers 
shall return forms MCS 63 to the address indicated 
upon Form MCS 63 within fifteen (15) days following 
the date of the vehicle inspection. 
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PART 399—EMPLOYEE SAFETY 
AND HEALTH STANDARDS 

Subparts A Through K [Reserved] 
Subpart L—Step, handhold, and deck requirements for 

commercial motor vehicles 
Sec. 
399.201 Purpose and scope. 
399.203 Applicability. 
399.205 _ Definitions. 
399.207 Truck and truck-tractor access requirements. 
399.209 ‘Test procedures. 
399.211 Maintenance. 

Authority: 49 U.S.C. 31502; and 49 CFR 1.87. 

Subparts A—K [Reserved] 

Subpart L—Step, Handhold, and 
Deck Requirements for Commercial 

Motor Vehicles 

§399.201 Purpose and scope. 

This subpart prescribes step, handhold, and deck re- 
quirements on commercial motor vehicles. These re- 
quirements are intended to enhance the safety of motor 
carrier employees. 

§399.203 Applicability. 

This subpart applies to all trucks and truck-tractors, 
having a high profile cab-over-engine (COE) configura- 
tion, for entrance, egress and back of cab access, manu- 

factured on and after September 1, 1982. 

[44 FR 43732, July 26, 1979, as amended at 46 FR 56799, Nov. 
19, 1981] 

§399.205 Definitions. 

Cab-over-engine (COE)—A truck or truck-tractor 
having all, or the front portion, of the engine under the 

cab. 
COE - High profile—A COE having the door sill step 

above the height of the front tires. 

Deck plate—A horizontal surface designed to pro- 

vide a person with stable footing for the performance of 

work such as the connection and disconnection of air 

and electrical lines, gaining access to permanently- 

mounted equipment or machinery or for similar needs. 

Door sill step—Any step normally protected from 

the elements by the cab door when closed. 

Effective peripheral grip—Any shaped surface, 

free of sharp edges, in which a full grasp can be made to 

secure a handhold by a person. 

Fingertip grasp—A handhold surface which pro- 

vides a person contact restricted to finger segments 1 

and/or 2 only; or which limits wrap-around closure of 

finger segment 1 with the palm of the hand to 90 degrees 

as shown in Illustration I. 

§399.205 

Finger Segments 

oe 

Iilustration | 

Fingertip Grasp 

Full grasp—A handhold surface which provides a 
person contact with finger segments 2 and 3 and which 
provides space for finger segment 1 to wrap around 
toward the palm of the hand beyond the 90-degree 
surface restriction shown in Illustration I. The 
handhold need not require contact between fingers and 
thumb. For example, the hand position shown in IIlus- 
tration II qualifies as full grasp. 

lilustration Il 

Full Grasp 

Ground—tThe flat horizontal surface on which the 
tires of a motor vehicle rest. 
Handhold—That which qualifies as providing full 

grasp if a person is able to find a hand position on the 
handhold which allows more than fingertip grasp. 
Handprint—The surface area contacted by the hand 

when grasping a handhold. The size of this area is the 
width of the hand across the metacarpal and half the 
circumference of the handhold. The hand breadth of the 
typical person is 88.9 millimeters (3.5 inches). 
Person—Any individual within the 5th percentile 

female adult through the 95th percentile male adult of 

anthropometric measures as described by the 1962 

Health Examination Survey, “Weight, Height and Se- 

lected Body Dimensions of Adults, United States 1960— 
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§399.207 

1962” which is incorporated by reference. It is Public 

Health Service publication No. 1000-Series 11-No. 8 and 

is for sale from the U.S. Department of Commerce, 

National Technical Information Service, 5285 Port 

Royal Road, Spring-field, Virginia 22161. When order- 

ing use NTIS Accession No. PB 267174. It is also avail- 

able for inspection at the Office of the Federal Register 

Library, Room 8301, 1100 L Street, NW, Washington, 

D.C. 20408. This incorporation by reference was ap- 

proved by the Director of the Federal Register on July 

17, 1979. These materials are incorporated as they exist 

on the date of the approval and a notice of any change in 

these materials will be published in the Federal 

Register. 
Slip resistant material—Any material designed to 

minimize the accumulation of grease, ice, mud and 
other debris and afford protection from accidental 

slipping. 

§399.207 Truck and truck-tractor access require- 
ments. 

(a) General rule. Any person entering or exiting the 
cab or accessing the rear portion of a high profile COE 
truck or truck-tractor shall be afforded sufficient steps 
and handholds, and/or deck plates to allow the user to 
have at least 3 limbs in contact with the truck or 
truck-tractor at any time. This rule applies to interme- 
diate positions as well as transition between interme- 
diate positions. To allow for changes in climbing 
sequence, the step design shall include, as a minimum, 
one intermediate step of sufficient size to accommodate 
two feet. Exception. If air and electrical connections 
necessary to couple or uncouple a truck-tractor from a 
trailer are accessible from the ground, no step, 
handholds, or deck plates are required to permit access 
to the rear of the cab. 

(b) Performance requirements. All high profile 
COE trucks or truck-tractors shall be equipped on each 
side of the vehicle where a seat is located, with a suffi- 
cient number of steps and handholds to conform with 
the requirements of paragraph (a) of this section and 
shall meet the performance requirements: 

(1) Vertical height. All measurements of vertical 
height shall be made from ground level with the vehicle 
at unladen weight. 

(2) Distance between steps. The distance between 
steps, up to and including the door sill step, shall pro- 
vide any person a stable resting position which can be 
sustained without body motion and by exerting no more 
arm force than 35 percent of the person’s body weight 
per grasp during all stages of entry and exit. This 

criterion applies to intermediate positions as well as 
transition between intermediate positions above ground 
level. 

(i) When the ground provides the person foot support 
during entry or is the final step in the sequence during 
exit, and the step is 508 millimeters (20 inches) or more 
above ground, the stable resting position shall be 
achievable by the person using both hands to grasp the 
handhold(s) and requiring no more arm force than 35 
percent of body weight per grasp. 

(ii) The vertical height of the first step shall be no 

more than 609 millimeters (24 inches) from ground 

level. 
(3) Construction. Each step or deck plate shall be of 

a slip resistant design which minimizes the accumula- 

tion of foreign material. Wherever practicable, a self- 

cleaning material should be used. 

(4) Foot accommodation. Step depth or clearance 

and step width necessary to accommodate a climbing 

person are defined by using a minimum 127 millimeter 

(5 inch) diameter disc as shown in I]lustration III. 

(i) Single foot accommodation. The disc shall fit on 

a tread rung, or in a step recess, with no exterior 

overhang. 
(ii) Two-foot accommodations. Two discs shall fit 

on a tread rung, or in a step recess, with no exterior 

overhang. 

Single - foot Accommodation 

Two - foot Accommodation 

5: 5" 

Ilustration Ill ~ 

Foot Accommodation 

NOTE: The 127 millimeter (5 inch) disc is only intended to 
test for a minimum depth and width requirement. The step 
need not retain the disc at rest. 

(5) Step strength. Each step must withstand a ver- 
tical static load of at least 204 kilograms (450 pounds) 
uniformly distributed over any 127 millimeter (5 inch) 
increment of step width. 

(6) Handhold location. A handhold must be located 
within the reach of any person entering or exiting the 
vehicle. 

(7) Exterior mounting specifications for 
handholds. Each handhold, affixed to the exterior of 

the vehicle, shall have at least 38 millimeters (1.5 
inches) clearance between the handhold and the surface 
to which it is mounted for the distance between its 
mounting points. 

(8) Handhold size and shape. Each handhold shall 
be free of sharp edges (minimum 1 millimeter [0.04 
inch] radius) and have an effective peripheral grip 
length that permits full grasp by any person. 

(9) Handhold strength. Each handhold shall with- 
stand a horizontal static load of at least 114 kilograms 
(250 pounds) uniformly distributed over the area of a 
hand print and applied away from the mounting 
surface. 
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§399.211 

(10) Deck plates. Deck plates shall be on the rear of 
a truck-tractor as necessary to couple or uncouple air 
and/or electrical connections. 

(11) Deck plate strength. Each deck plate shall be 
capable of withstanding the vertical static load of a least 
205 kilograms (450 pounds) uniformly distributed over 
a 127 millimeter (5 inch) diameter disc. 

DOT Interpretations—§399.207 

Question 1: If a high-profile COE truck or truck-tractor is 
equipped with a seat on the passenger’s side, must steps and 
handholds be provided for any person entering or exiting on 
that side of the vehicle? 

Guidance: Yes, all high-profile COE trucks and truck trac- 
tors shall be equipped on each side of the vehicle where a seat 
is located, with a sufficient number of steps and handholds to 
comply with the requirements of §399.207(a). 

Question 2: What does the foot accommodation rule mean 
when it states: “The step need not retain the disc at rest”? 

Guidance: The note under §399.207(b)(4) states that the 
disc referred to is a measuring device. The step or rung does 
not have to be configured in such a manner as to keep the 
measuring disc from falling off the step or rung. 

Question 3: In §399.207(b)(4), Illustration III, what does 
the unshaded area within the disc suggest? 

Guidance: The unshaded area illustrates the height of the 
open area required for a driver to insert his or her foot. 

Question 4; May the step be a rung? If so, what minimum 
diameter must the rung be? 

Guidance: Yes, the step may be a rung. There is no mini- 
mum requirement for the diameter of a step rung. However, it 
must meet the performance requirements in §399.207(b)(5). 

§399.209 Test procedures. 

(a) The force exerted on a handhold will be measured 
using a handheld spring scale or force transducer which 
can be attached to the vehicle and is free to rotate into 
alignment with a person’s hand position. 

(b) Hand grasp will be evaluated by observing the 
handgrip of any individual who conforms with the defi- 

nition of “person” appearing in §399.205 of this subpart. 

§399.211 Maintenance. 

All steps, handholds, and/or deck plates required by 

this subpart shall be adequately maintained to serve 

their intended function. 
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Appendix A to Subchapter B of 
Chapter III [Reserved] 

Appendix B to Subchapter B of 
Chapter II—Special Agents 

Cautionary note: This appendix relates only to Federal au- 
thority to enforce the regulations in this subchapter. In its 
present form, it has no application for the States and is not to 
be included in any adoption of these regulations by State 
authorities as a condition of eligibility for grants under part 
350 of this chapter. 

1. Authority. Persons appointed as special agents of the 
Federal Motor Carrier Safety Administration (“Administra- 
tion”), are authorized to enter upon, to inspect, and to examine 
any and all lands, buildings, and equipment of motor carriers 
and other persons subject to the Interstate Commerce Act, the 

Department of Transportation Act, and other related Acts, and 
to inspect and copy any and all accounts, books, records, memo- 
randa, correspondence, and other documents of such carriers 
and other persons. 

2. Compliance. Motor carriers and other persons subject to 
these Acts shall submit their accounts, books, records, memo- 
randa, correspondence, and other documents for inspection and 
copying, and they shall submit their lands, buildings, and 
equipment for examination and inspection, to any special agent 
of the Administration upon demand and display of an Admin- 
istration credential, either in person or in writing, identifying 
him/her as a special agent. 

3. Definition of special agent. Special agents are Federal 
Motor Carrier Safety Administration (FMCSA) employees who 
are identified by credentials issued by the FMCSA authorizing 
them to enforce 42 U.S.C. 4917 and to exercise relevant au- 
thority of the Secretary of Transportation under 49 U.S.C. 113, 
chapters 5, 51, 57, 131-149, 311, 313, and 315 and other 

statutes, as delegated to FMCSA by 49 CFR 1.87, and under 
regulations issued on the authority of those statutes. Special 
agents are authorized to inspect and copy records and to in- 
spect and examine land, buildings, and equipment in the man- 
ner and to the extent provided by law. 

4. Facsimile of the Administration Credential: 

UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 

FEDERAL MOTOR CARRIER SAFETY ADMINISTRATION 
This is to certify that whose pho- 

tograph and signature appear hereon is duly accredited as 

with authority to enter upon, to in- 

spect, and examine lands, buildings, and equipment, and to 

inspect and copy records and papers of carriers and other 

persons, in performance of his/ her duties under the Depart- 

ment of Transportation Act, related acts, and regulations of the 

Department. 
By direction of the Secretary 

(Certifying Authority) (Bearer) 

(49 U.S.C. 504, 5121, 14122, 31502 and 31503; and 49 CFR 

1.87) 

35 FR 1016, Jan. 24, 1970 as amended at 36 FR 16067, Aug. 19, 

Wert: 43 FR 20011, May 10, 1978; 44 FR 46425, July 10, 1980, 

49 FR 38290, Sept. 28, 1984; 60 FR 38749, July 28, 1995; 61 FR 

1843, Jan. 24, 1996; 77 FR 59828, Oct. 1, 2012; 78 FR 60234, 

Oct. 1, 2013] 
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Appendix C to Subchapter B of 
Chapter III [Reserved] 

Appendix D to Subchapter B of 
Chapter III [Reserved] 

Appendix E to Subchapter B of 
Chapter III [Reserved] 

Appendix F to Subchapter B of 
Chapter I1I—Commercial Zones 

“Note: The text of these definitions is identical to the text of 
49 CFR Part 1048, revised as of October 1, 1975, which is no 
longer in print.” 

Commercial Zones 

Sec. 

1 New York, N.Y. 

2 Chicago, Ill. 

3 St. Louis, Mo.-East St. Louis, Ill. 

4 Washington, D.C. 

5 Los Angeles, Calif, and contiguous and adjacent 
municipalities. 

6 Philadelphia, Pa. 

7 Cincinnati, Ohio 

8 Kansas City, Mo.-Kansas City, Kans. 

9 Boston, Mass. 

10 Davenport, Iowa; Rock Island and Moline, Ill. 

11 Commercial zones of municipalities in New Jersey within 
5 miles of New York, N.Y. 

12 Commercial zones of municipalities in Westchester and 
Nassau Counties, N.Y. 

13 Tucson, Ariz. 

14 Albuquerque, N. Mex. 

18 Ravenswood, W. Va. 

19 Lake Charles, La. 

20 Syracuse, N.Y. 

21 Baltimore, Md. 

22 Cleveland, Ohio. 

23 Detroit, Mich. 

24 Seattle, Wash. 

25 Albany, N.Y. 

26 Minneapolis-St. Paul, Minn. 

27 New Orleans, La. 

28 Pittsburgh, Pa. 

29 Portland, Oreg. 

30 Vancouver, Wash. 

31 Charleston, S.C. 

32 Charleston, W. Va. 

33 Memphis, Tenn. 

34 Houston, Tex. 

35 Pueblo, Colo. 

36 Warren, Ohio 

37. Louisville, Ky. 

38 Sioux City, Iowa. 

39 Beaumont, Tex. 

40 Metropolitan Government of Nashville and Davidson 

County, Tenn. 

41 Consolidated City of Indianapolis, Ind. 

42 Lexington-Fayette Urban County, Ky. 
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43 Definitions. 

44 Commercial zones determined generally, with exceptions. 

45 Controlling distances and population data. 
Section 1 New York, N.Y. 

(a) The application of §372.241 Commercial Zones deter- 

mined generally, with exceptions, is hereby extended to New 

York, N.Y. 

(b) The exemption provided by section 203(b)(8) of the Inter- 

state Commerce Act, of transportation by motor vehicle, in 

interstate or foreign commerce, performed wholly within the 

zone the limits of which are defined in paragraph (a) of this 

section, is hereby removed as to all such transportation except: 

(1) Transportation which is performed wholly within the 

following territory: The area within the corporate limits of the 

cities of New York, Yonkers, Mount Vernon, North Pelham, 

Pelham, Pelham Manor, Great Neck Estates, Floral Park, and 

Valley Stream, N.Y., and Englewood, N.J.; the area within the 

borough limits of Alpine, Tenafly, Englewood Cliffs, Leonia, 

Fort Lee, Edgewater, Cliffside Park, Fairview, Palisades Park, 
and Ridgefield, Bergen County, N.J.; and that part of Hudson 
County, N.J., east of Newark Bay and the Hackensack River; 

(2) Transportation which is performed in respect of a ship- 
ment which has had a prior, or will have a subsequent move- 
ment by water carrier, and which is performed wholly between 
points named in subparagraph (1) of this paragraph, on the one 
hand, and, on the other, those points in Newark and Elizabeth, 
N.J., identified as follows: All points in that area within the 
corporate limits of the cities of Newark and Elizabeth, N.J., 
west of Newark Bay and bounded on the south by the main line 
of the Central Railroad of New Jersey, on the west by the 
Newark & Elizabeth Branch of the Central Railroad Company 
of New Jersey, and on the north by the property line of the Penn 
Central Transportation Company. 

(3) Transportation which is performed in respect of a ship- 
ment by rail carrier, and which is performed wholly between 
points named in subparagraph (1) of this paragraph, on the one 
hand, and, on the other, 

(a) Those portions of Kearny, N.J., within an area bounded 
on the north by the main line of the Jersey City Branch of the 
Penn Central Transportation Co., on the south and east by Fish 
House Road and Pennsylvania Avenue, and on the west by the 
property line of the Penn Central Transportation Co. Truck- 
Train Terminal. 

(b)G) That portion of Newark, N.J., within an area bounded 
on the north by South Street and Delancey Street, on the east 
by Doremus Avenue, on the south by the freight right-of-way of 
the Penn Central Transportation Co. (Waverly Yard, Newark, 
N.J., to Greenville Piers, Jersey City, N.J., line), and on the 
west by the Penn Central Transportation Co.’s Hunter Street 
produce yard, and (ii) that portion of Newark, N.J., within an 
area bounded on the north by Poinier Street, on the east by 
Broad Steet, on the south by the passenger right-of-way of the 
Penn Central Transportation Co.’s main line and on the west 
by Frelinghuysen Avenue. 

(c) That portion of Port Reading, N.J., within an area 
bounded on the east by the Arthur Kill, on the south by the 
right-of-way of the Reading Co., on the west by Cliff Road, and 
on the north by Woodbridge-Carteret Road, and 

(d) That portion of Elizabeth, N.J., within an area bounded 
by a line extending from Newark Bay westward along 
Trumbull Street to its intersection with Division Street; thence 
northward along Trumbull Street to its intersection with East 
North Avenue; thence eastward along Fast North Avenue to its 

intersection with the New Jersey Turnpike, thence along the 
New Jersey Turnpike to the Elizabeth Channel; thence east- 
erly along the Elizabeth Channel to Newark Bay; thence along 
the western shore of Newark Bay to the point of beginning. 

Sec. 2 Chicago, Ill. 

The zone adjacent to and commercially a part of Chicago, II, 
within which transportation by motor vehicle, in interstate or 

foreign commerce, not under a common control, management, 

or arrangement for a continuous carriage or shipment to or 

from a point beyond the zone is partially exempt from regula- 

tion under section 203(b)(8) of the Interstate Commerce Act (49 

U.S.C. 303(b)(8)), includes and is comprised of all points as 

follows: 

The area within the corporate limits of Chicago, Evanston, 

Oak Park, Cicero, Berwyn, River Forest, Willow Springs, 

Bridgeview, Hickory Hills, Worth, Homewood, and Lansing, 

Ill.; the area within the township limits of Niles, Maine, Ley- 

den, Norwood Park, Proviso, Lyons, Riverside, Stickeny, Worth, 

Calumet, Bremen, and Thornton Townships, Cook County, Ais 

the area comprised of that part of Lemont Township, Cook 

County, and that part of Downers Grove Township, Du Page 

County, Ill., bounded by a line beginning at the intersection of 

Archer Avenue and the southern corporate limits of 

WillowSprings, Ill., and extending in a southwesterly direction 

along Archer Avenue to its junction with Chicago Joliet Road 

(Sag Lemont Highway), thence in a westerly direction over 

Chicago Joliet Road to its junction with Walker Road, thence 

directly north along an imaginary line to the southern shore- 

line of the Chicago Sanitary and Ship Canal, thence in a 

northeasterly direction along said shoreline to the corporate 

limits of Willow Springs, including points on the indicated 
portions of the highways specified; the area within Burr Ridge, 
Du Page County, bounded by a line beginning at the intersec- 

tion of County Line Road and Frontage Road, thence south- 
westerly along Frontage Road to its intersection with Garfield 
Street, thence northerly along Garfield Street to its junction 

with 74th Street, thence westerly along an imaginary line to 
the junction of 74th Street and Grant Street, thence southerly 
along Grant Street to its junction with 75th Street, thence 
westerly along 75th Street to its junction with Brush Hill Road, 
thence southerly along Brush Hill Road to its junction with 
Frontage Road, thence northeasterly along Frontage Road to 
its junction with County Line Road; and the area within the 
corporate limits of Hammond, Whiting, East Chicago, and 

Gary, Ind. 
Sec. 3 St. Louis, Mo.-East St, Louis, Il. 

(a) The zone adjacent to and commercially a part of St. Louis, 
Mo.-East St. Louis, Ill, within which transportation by motor 
vehicle in interstate or foreign commerce, not under a common 
control, management or arrangement for a continuous carriage 

to or from a point beyond the zone is partially exempt from 
regulation under section 203(b)(8) of the Interstate Commerce 
Act (49 U.S.C. 303(b)(8)), includes and is comprised of all points 
as follows: 

(1) All points within the corporate limits of St. Louis, Mo.; 
(2) all points in St. Louis County, Mo., within a line drawn 

0.56 mile south, west, and north of the following line:— 
Beginning at the Jefferson Barracks Bridge across the Missis- 
sippi River and extending westerly along Missouri Highway 77 
to its junction with U.S. Highway 61 Bypass, thence along U.S. 
Highway 61 Bypass to its junction with U.S. Highway 66, 
thence westerly along U.S. Highway 66 to its junction with 
Bowles Avenue, thence northerly along Bowles Avenue, actual 
or projected, to the Meramec River, thence easterly along the 
south bank of the Meramec River to a point directly south of the 
western boundary of Kirkwood, thence across the Meramec 
River to and along the western boundary of Kirkwood to Mar- 
shall Road, thence westerly along Marshall Road to its junction 
with Treecourt Avenue, thence northerly along Treecourt Av- 
enue to its junction with Big Bend Road, thence easterly along 
Big Bend Road to the western boundry of Kirkwood, thence 
northerly along the western boundary of Kirkwood to its junc- 
tion with Dougherty Ferry Road, thence westerly along 
Dougherty Ferry Road to its junction with Interstate Highway 
244, thence northerly along InterstateHighway 244 to its june- 
tion with Manchester Road, thence easterly along Manchester 
Road to its junction with the northwest corner of Kirkwood, 
thence along the western and northern boundaries of Kirkwood 
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to the western boundary of Huntleigh, Mo., thence along the 
western and northern boundaries of Huntleigh to its junction 
with Lindbergh Boulevard, thence northerly along Lindbergh 
Boulevard to its Junction with Lackland Avenue, thence in a 
westerly direction along Lackland Avenue to its junction with 
the right-of-way of the proposed Circumferential Expressway 
(Interstate Highway 244), thence in a northerly direction along 
said right-of-way to its junction with the right-of-way of the 
Chicago, Rock Island and Pacific Railroad, thence in an east- 
erly direction along said right-of-way to its junction with 
Dorsett Road, thence in an easterly direction along Dorsett 
Road to its junction with Lindbergh Boulevard, thence in a 
northerly direction along Lindbergh Boulevard to its junction 
with St. Charles Rock Road, thence westerly along St. Charles 
Rock Road to its function with the Missouri River, thence 
northerly along the east shore of the Missouri River to its 
junction with the Norfolk and Western Railway Co. right-of- 
way, thence easterly along the southern boundary of the Nor- 
folk and Western Railway Co. right-of-way to Lindbergh 
Boulevard, thence in an easterly direction along Lindbergh 
Boulevard to the western boundary of St. Ferdinand 
(Florissant), Mo., thence along the western, northern, and 
eastern boundaries of St. Ferdinand to junction Insterstate 
Highway 270, and thence along Interstate Highway 270 to the 
corporate limits of St. Louis (near Chain of Rocks Bridge); and 

(3) all points within the corporate limits of East St. Louis, 
Belleville, Granite City, Madison, Venice, Brooklyn, National 

City, Fairmont City, Washington Park, and Sauget, IIl.; that 
part of the village of Cahokia, Ill., bounded by Illinois Highway 
3 on the east, First Avenue and Red House (Cargill) Road on the 

south and southwest, the east line of the right-of-way of the 
Alton and Southern Railroad on the west, and the corporate 
limits of Sauget, Ill., on the northwest and north; that part of 
Centerville, Ill., bounded by a line beginning at the junction of 
26th Street and the corporate limit of East St. Louis, Ill., and 
extending northeasterly along 26th Street to its junction with 
BondAvenue, thence southeasterly along Bond Avenue to its 
junction with Owen Street, thence southwesterly along Owen 
Street to its junction with Church Road, thence southeasterly 
along Church Road to its junction with Illinois Avenue, thence 
southwesterly along Illinois Avenue to the southwesterly side 
of the right-of-way of the Illinois Central Railroad Co., thence 
along the southwesterly side of the right-of-way of the Illinois 
Central Railroad Co. to the corporate limits of East St. Louis, 

Ill, thence along the corporate limits of East St. Louis, IIl., to 

the point of beginning; and that area bounded by a line com- 

mencing at the intersection of the right-of-way of the Alton and 

Southern Railroad and the Madison, IIl., corporate limits near 

19th Street, and extending east and south along said right-of- 

way to its intersection with the right-of-way of Illinois Termi- 

nal Railroad Co., thence southwesterly along the Illinois 

Terminal Railroad Co. right-of-way to its intersection with 

Illinois Highway 203, thence northwesterly along said highway 

to its intersection with the Madison, Ill., corporate boundary 

near McCambridge Avenue, thence northerly along the Madi- 

son, Ill., corporate boundary to the point of beginning. 

(b) The exemption provided by section 203(b)(8) of the Inter- 

state Commerce Act in respect of transportation by motor 

vehicle, in interstate or foreign commerce, between Belleville, 

Ill., on the one hand, and, on the other, any other point in the 

commercial zone, the limits of which are defined in paragraph 

(a) of this section, is hereby removed, and the said transporta- 

tion is hereby subjected to all applicable provisions of the 

Interstate Commerce Act. 

Sec. 4 Washington, DC. 

The zone adjacent to and commercially a part of Washington, 

DC, within which transportation by motor vehicle, in interstate 

or foreign commerce, not under a common control, manage- 

ment, or arrangement for a continuous carriage to or from a 

point beyond the zone is partially exempt from regulation 
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under section 203(b)(8) of the Interstate Commerce Act (49 
U.S.A. 303(b)(8)) includes and it is comprised of all as follows: 

Beginning at the intersection of MacArthur Boulevard and 
Falls Road (Maryland Highway 189) and extending northeast- 
erly along Falls Road to its junction with Scott Drive, thence 
west on Scott Drive to its junction with Viers Drive, thence 

west on Viers Drive to its junction with Glen Mill Road, thence 
northeast on Glen Mill Road to its junction with Maryland 
Highway 28, thence west on Maryland Highway 28 to its 
junction with Shady Grove Road, thence northeast on Shady 
Grove Road approximately 2.7 miles to Crabbs Branch, thence 
southeasterly along the course of Crabbs Branch to Rock 
Creek, thence southerly along the course of Rock Creek to Viers 
Mill Road (Maryland Highway 586), thence southeasterly 
along Viers Mill Road approximately 0.3 mile to its junction 
with Aspen Hill Road, thence northeasterly along Aspen Hill 
Road to its junction with Brookeville Road (Maryland Highway 
97), thence southeasterly along Brookeville Road to its junction 
with Maryland Highway 183, thence northeasterly along 
Maryland Highway 183 to Colesville, Md., thence southeast- 
erly along Beltsville Road to its junction with Powder Mill Road 
(Maryland Highway 212), thence easterly over Powder Mill 
Road to its junction with Montgomery Road, thence northeast- 
erly along Montgomery Road, approximately 0.2 mile, to its 
junction with an unnumbered highway extending northeast- 
erly to the north of Ammendale Normal Institute, thence along 
such unnumbered highway for a distance of about 2.2 miles to 
its junction somewhat north of Virginia Manor, Md., with an 
unnumbered highway extending easterly through Muirkirk, 
Md., thence along such unnumbered highway through 
Muirkirk to its junction, approximately 1.8 miles east of the 
Baltimore and Ohio Railroad, with an unnumbered highway, 
thence southwesterly along such unnumbered highway for a 
distance of about 0.5 mile to its junction with an unnumbered 
highway, thence southeasterly along such unnumbered high- 
way through Springfield and Hillmeade, Md., to its junction 
with Defense Highway (U.S. Highway 50), thence southwest- 
erly along Defense Highway approximately 0.8 mile to its 
junction with Enterprise Road (Maryland Highway 556), 
thence southerly over Enterprise Road to its junction with 
Central Avenue (Maryland Highway 214), thence westerly over 
Central Avenue about 0.5 mile to its crossing of Western 
Branch, thence southerly down the course of Western Branch 
to Maryland Highway 202, thence westerly approximately 0.3 
mile along Maryland Highway 202 to its junction with White 
House Road, thence southwesterly along White House Road to 
its junction with Maryland Highway 221, thence southeasterly 
along Maryland Highway 221 to its junction with Maryland 
Highway 4, thence westerly along Maryland Highway 4 to the 
boundary of Andrews Air Force Base, thence south and west 
along said boundary to Brandywine Road (Maryland Highway 
5), thence northwesterly along Maryland Highway 5 to its 
junction with Maryland Highway 337, thence southwesterly 
along Maryland Highway 337 to its junction with Maryland 
Highway 224, thence southerly along Maryland Highway 224 
to a point opposite the mouth of Broad Creek, thence due west 
across the Potomac River to the west bank thereof, thence 
southerly along the west bank of the Potomac River to Gunston 
Cove, thence up the course of Gunston Cove to Pohick Creek, 

thence up the course of Pohick Creek to Virginia Highway 611, 
thence southwesterly along Virginia Highway 611 to the 
Fairfax-Prince William County line, thence along said county 
line to Virginia Highway 123, thence northerly along Virginia 
Highway 123 to its junction with Virginia Highway 636, thence 
northeasterly along Virginia Highway 636 to its junction with 
Virginia Highway 638, thence northwesterly along Virginia 
Highway 638 to its junction with Virginia Highway 620, thence 

westerly along Virginia Highway 620 to its junction with Vir- 

ginia Highway 655, thence northeasterly along Virginia High- 

way 655 to its junction with U.S. Highway 211, thence westerly 

along U.S. Highway 211 to its junction with Virginia Highway 
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608, thence northerly along Virginia Highway 608 to its junc- 

tion with U.S. Highway 50, thence westerly along U.S. High- 

way 50 to the Fairfax-Loudoun County line, thence 

northeasterly along said county line to its intersection with 

Dulles International Airport, thence along the southern, west- 

ern, and northern boundaries of said airport to the Fairfax- 

Loudoun County line (at or near Dulles Airport Access Road), 

thence northeasterly along said county line to its junction with 

Virginia Highway 7, thence southeasterly along Virginia High- 

way 7 to its junction with Virginia Highway 193, thence along 

Virginia Highway 193 to its junction with Scott Run Creek, 

thence northerly down the course of Scott Run Creek to the 

Potomac River, thence due north across the river to MacArthur 

Boulevard to its junction with Maryland Highway 189, the 

point of beginning. 

Sec. 5 Los Angeles, Calif., and contiguous and adjacent 

municipalities. 

(a) The exemption provided by section 203(b)(8) of Part II of 

the Interstate Commerce Act to the extent it affects transpor- 

tation by motor vehicle, in interstate or foreign commerce, 

performed wholly within Los Angeles, Calif., or wholly within 

any municipalitiy contiguous or adjacent to Los Angeles, Calif., 
or wholly a part of Los Angeles, as defined in paragraph (b) of 
this section, or wholly within the zone adjacent to and com- 
mercially a part of the San Pedro, Wilmington, and Terminal 
Island Districts of Los Angeles and Long Beach, as defined in 
paragraph (c) of this section, or wholly within the zone of any 
independent municipality contiguous or adjacent to Los Ange- 
les, as determined under §372.241, or otherwise, between any 
point in Los Angeles County, Calif., north of the line described 
below, on the one hand, and, on the other, any point in Los 

Angeles County, Calif., south thereof is hereby removed and 
the said transportation is hereby subjected to all the applicable 

provisions of the Interstate Commerce Act: 
Beginning at the Pacific Ocean, and extending easterly along 

the northern and eastern corporate limits of Manhattan Beach 
to the northern corporate limits of Redondo Beach, thence 
along the northern and eastern corporate limits of Redondo 
Beach to the intersection of Inglewood Avenue and Redondo 
Beach Boulevard, thence along Redondo Beach Boulevard to 
the corporate limits of Torrance, thence along the northwestern 
and eastern corporate limits of Torrance to 182d Street, thence 
along 182d Street, Walnut, and Main Streets to Alondra Bou- 
levard, thence along Alondra Boulevard to its intersection with 

Dwight Avenue, thence southerly along Dwight Avenue and an 
imaginary straight line extending southward to Greenleaf Bou- 
levard, thence eastward along Greenleaf Boulevard to the 
northwestern corner of the corporate limits of Long Beach, 
thence along the northern and eastern corporate limits of Long 
Beach to Artesia Boulevard, thence east on Artesia Boulevard 
to the Los Angeles-Orange County line. 

(b) For the purpose of administration and enforcement of 

Part II of the Interstate Commerce Act, the zone adjacent to 
and commercially a part of Los Angeles and contiguous mu- 
nicipalities (except the San Pedro, Wilmington, and Terminal 
Island districts of Los Angeles and Long Beach, Calif.), in 
which transportation by motor vehicle in interstate or foreign 
commerce, not under a common control, management, or ar- 
rangement for a continuous carriage or shipment to or from a 
point beyond the zone, will be partially exempt from regulation 
under section 203(b)(8) of the act, is hereby defined to 
includethe area of a line extending in a generally northwest- 
erly and northerly direction from the intersection of Inglewood 
Avenue and Redondo Beach Boulevard along the eastern and 
northern corporate limits of Redondo Beach, Calif., to the 
eastern corporate limits of Manhattan Beach, Calif., thence 
along the eastern and northern corporate limits of Manhattan 
Beach to the Pacific Ocean, thence along the shoreline of the 
Pacific Ocean to the western corporate limits of Los Angeles at 
a point east of Topanga Canyon, and thence along the western 
corporate limits of Los Angeles to a point near Santa Susana 

Pass; south of a line extending in a generally easterly direction 

from a point near Santa Susana Pass along the northern 

corporate limits of Los Angeles to the eastern corporate limits 

of Burbank, Calif., thence along the eastern corporate limits of 

Burbank to the northern corporate limits of Glendale, Calif., 

and thence along the northern corporate limits of Glendale and 

Pasadena, Calif., to the northeastern corner of Pasadena; west 

of a line extending in a generally southerly and southwesterly 

direction from the northeastern corner of Pasadena along the 

eastern and a portion of the southern corporate limits of Pasa- 

dena to the eastern corporate limits of SanMarino, Calif., 

thence along the eastern corporate limits of San Marino and 

the eastern and a portion of the southern corporate limits of 

Alhambra, Calif., to the western corporate limits of Monterey 

Park, Calif., and the western corporate limits of Montebello, 

Calif., thence along the western corporate limits of Montebello, 

Calif., to the Rio Hondo, and the Los Angeles River to the 

northern corporate limits of Long Beach; and north of a line 

extending in a generally westerly direction from the Los An- 

geles River along the northern corporate limits of Long Beach 

and thence along Greenleaf Boulevard to its intersection with 

an imaginary straight line extending southward from Dwight 

Avenue, thence north on the imaginary straight line extending 

southward from Dwight Avenue, and thence northerly along 

Dwight Avenue to Alondra Boulevard, thence west along 

Alondra Boulevard, Main, Walnut, and 182d Streets to the 

eastern corporate limits of Torrance, thence along a portion of 

the eastern and the northwestern corporate limits of Torrance 

to Redondo Beach Boulevard, and thence along Redondo Beach 
Boulevard to Inglewood Avenue. 

(c) For the purpose of administration and enforcement of 
Part II of the Interstate Commerce Act, the zone adjacent to 
and commercially a part of the San Pedro, Wilmington, and 
Terminal Island districts of Los Angeles and Long Beach in 
which transportation by motor vehicle in interstate or foreign 
commerce, not under a common control, management, or ar- 
rangement for a continuous carriage or shipment to or from a 
point beyond the zone, will be partially exempt from regulation 
under section 203(b)(8) of the act,is hereby defined to include 
the area east of a line extending in a generally northerly and 
northwesterly direction from the Pacific Ocean along the west- 
ern corporate limits of Los Angeles to 258th Street, thence 
along 258th Street to the eastern corporate limits of Torrance, 
and thence along a portion of the eastern, and along the 
southern and western, corporate limits of Torrance to the 
northwestern corner of Torrance, south of a line extending in a 
generallyeasterly direction from the northwestern corner of 
Torrance along the northwestern and a portion of the eastern 
corporate limits of Torrance to 182d Street, thence along 182d, 
Walnut, Main, and Alondra Boulevard to its intersection with 
Dwight Avenue, thence southerly along Dwight Avenue and an 
imaginary straight line extending southward from Dwight 
Avenue to Greenleaf Boulevard and thence along Greenleaf 
Boulevard and the northern corporate limits of Long Beach to 
the northeastern corner of Long Beach; west of the eastern 
corporate limits of Long Beach; and north of the southern 
corporate limits of Long Beach and Los Angeles. 

Sec. 6 Philadelphia, Pa. 
The zone adjacent to and commercially a part of Philadel- 

phia, Pa., within which transportation by motor vehicle, in 
interstate or foreign commerce, not under a common control, 
management, or arrangement for a continuous carriage or 
shipment to or from a point beyond such zone, is partially 
exempt from regulation under section 203(b)(8) of the Inter- 
state Commerce Act (49 U.S.C. 303(b)(8)) includes and is com- 
prised of all points as follows: 

(a) The area within Pennsylvania included within the cor- 
porate limits of Philadelphia and Bensalem and Lower 
Southampton Townships in Bucks County; Conshohocken and 
West Conshohocken, Pa., and Lower Moreland, Abington, 
Cheltenham, Springfield, Whitemarsh, and Lower Merion 
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Townships in Montgomery County; an area in Upper Dublin 
Township, Montgomery County, bounded by a line beginning at 
the intersection of Pennsylvania Avenue and Fort Washington 
Avenue and extending northeast along Fort Washington Av- 
enue to its junction with Susquehanna Road, thence southeast 
along Susquehanna Road to its junctionwith the right-of-way of 
the Pennsylvania Railroad Company, thence southwest along 
the right-of-way of the Pennsylvania Railroad Company to 
Pennsylvania Avenue, thence northwest along Pennsylvania 
Avenue to its junction with Fort Washington Avenue, the point 
of beginning; Haverford Township in Delaware County; and an 
area in Delaware County south and east of a line extending 
southward from the intersection of the western and northern 
boundaries of Upper Darby Township along Darby Creek to 
Bishop Avenue, thence south along Bishop Avenue to Baltimore 
Pike, thence west along Baltimore Pike to Pennsylvania High- 
way 320, thence south along Pennsylvania Highway 320 to the 
corporate limits of Chester, thence along the northern corpo- 
rate limit of Chester in a westerly direction to the eastern 
boundary of Upper Chichester Township, thence south to the 
southern boundary of said township along the eastern bound- 
ary thereof, and thence west along the southern boundary of 
said township to the Delaware State line, and thence south 
along the Delaware State line to the Delaware River, and 

(b) The area in New Jersey included in the corporate limits 
of Camden, Gloucester City, Woodlynne, Merchantville, and 
Palmyra Boroughs, and the area included in Pennsauken 
Township in Camden County. 

Sec. 7 Cincinnati, Ohio. 
The zone adjacent to and commercially a part of Cincinnati, 

Ohio, within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 
agement, or arrangement for a continuing carriage to or from 
a point beyond the zone is partially exempt from regulation 
under section 203(b)(8) of the Interstate Commerce Act (49 
U.S.C. 203(b)(8)), includes and is comprised of all points as 
follows: 

Addyston, Ohio. Mariemont, Ohio. 

Cheviot, Ohio. North Bend, Ohio. 

Cincinnati, Ohio. Norwood, Ohio. 

Cleves, Ohio. St. Bernard, Ohio. 

Elmwood Place, Ohio. Covington, Ky. 

Fairfax, Ohio. Newport, Ky. 

Cold Spring, Ky. 

That part of Ohio bounded by a line commencing at the 

intersection of the Colerain-Springfield Township line and cor- 

porate limits of Cincinnati, Ohio, and extending along said 

township line in a northerly direction to its intersection with 

the Butler-Hamilton County line, thence in an easterly direc- 

tion along said county line to its intersection with Ohio High- 

way 4, thence in a northerly direction along Ohio Highway 4 to 

its intersection with Seward Road, thence in a northerly direc- 

tion along said road to its intersection with Port Union Road, 

thence east along Port Union Road to the Fairfield Township- 

Union Township line, thence northward along said township 

line to its intersection with the right-of-way of the Pennsylva- 

nia Railroad Co., thence southeasterly along the right-of-way of 

the Pennsylvania RailroadCo. to its intersection with 

Princeton-Glendale Road (Ohio Highway 747), thence south- 

ward along said road to its intersection with Mulhauser Road, 

thence in an easterly direction along said road to the terminus 

thereof west of the tracks of the Pennsylvania Railroad Co., 

thence continue in an easterly direction in a straight line to 

Allen Road, thence along the latter to the junction thereof with 

Cincinnati-Dayton Road, thence in a southerly direction along 

Cincinnati-Dayton Road, to the Butler, Hamilton County line, 

thence along said county line to the Warren-Hamilton County 

line in an easterly direction to the Symmes-Sycamore Town- 

ship line, thence in a southerly direction along the Symmes- 
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Sycamore Township line to its intersection with the Columbia 
Township line, thence in a westerly direction along Sycamore- 
Columbia Township line to Madeira Township, thence in a 
clockwise direction around the boundary of Madeira Township 
to the Sycamore-Columbia Township line, thence in a westerly 
direction along said township line to Silverton Township, 
thence in a southerly direction along said corporate limits to 
junction with Redbank Road, thence in a southerly direction 
over Redbank Road to the Cincinnati Corporate limits. 

That part of Kenton County, Ky., lying on and north of a line 
commencing at the intersection of the Kenton-Boone County 
line and Dixie Highway (U.S. Highways 25 and 42), and ex- 
tending over said highway to the corporate limits of Covington, 
Ky., including communities on the described line. 

That part of Campbell County, Ky., lying on and north of a 
line commencing at the southern corporate limits of Newport, 
Ky., and extending along Licking Pike (Kentucky Highway 9) to 
junction with Johns Hill Road, thence along Johns Hill Road to 
junction with Alexandria Pike (U.S. Highway 27), thence 
northward along Alexandria Pike to junction with River Road 
(Kentucky Highway 445), thence over the latter to the Ohio 
River, including communities on the described line. 

That part of Boone County, Ky., bounded by a line beginning 
at the Boone-Kenton County line west of Erlanger, Ky., and 
extending in a northwesterly direction along Donaldson High- 
way to its intersection with Zig-Zag Road, thence along Zig-Zag 
Road to its intersection with Kentucky Highway 18, thence 
along Kentucky Highway 18 to its intersection with Kentucky 
Highway 237, thence along Kentucky Highway 237 to its in- 
tersection with Kentucky Highway 20, and thence easterly 
along Kentucky Highway 20 to the Boone-Kenton County line. 

That part of Boone and Kenton Counties, Ky., bounded by a 
line commencing at the intersection of the Boone-Kenton 
County line and U.S. Highway 42, and extending in a south- 
westerly direction along U.S. Highway 42 to its junction with 
Gunpowder Road, thence southerly along Gunpowder Road to 
its junction with Sunnybrook Road, thence easterly along 
Sunnybrook Road to its junction with Interstate Highway 75, 
thence in a straight line in a northeasterly direction to Rich- 
ardson Road, thence in an easterly direction over Richardson 

Road to its junction with Kentucky State Route 1303, thence in 
a northerly direction over Kentucky State Route 1303 to the 
southern boundary of Edgewood, Kenton County, Ky. 

Sec. 8 Kansas City, Mo.-Kansas City, Kans. 
The zone adjacent to and commercially a part of Kansas City, 

Mo.-Kansas City, Kans., within which transportation by motor 
vehicle, in interstate or foreign commerce, not under a common 
control, management, or arrangement for a continuing car- 
riage to or from a point beyond the zone is partially exempt 
from regulation under section 203(b)(8) of the Interstate Com- 
merce Act (49 U.S.C. 303(b)(8)), includes and is comprised of all 
points as follows: 

Beginning on the north side of the Missouri River at the 
western boundary line of Parkville, Mo., thence along the 
western and northern boundaries of Parkville to the Kansas 
City, Mo., corporate limits, thence along the western, northern, 
and eastern corporate limits of Kansas City, Mo., to its junction 
with U.S. Bypass 71 (near Liberty, Mo.), thence along U.S. 
Bypass 71 to Liberty, thence along the northern and eastern 
boundaries of Liberty to its junction with U.S. Bypass 71 south 
of Liberty, thence south along U.S. Bypass71 to its junction 
with the Independence, Mo., corporate limits, thence along the 
eastern Independence, Mo., corporate limits to its junction with 
Interstate Highway 70, thence along Interstate Highway 70 to 
its junction with the Blue Springs, Mo., corporate limits, 
thence along the western, northern, and eastern corporate 
limits of Blue Springs, Mo., to its junction with U.S. Highway 
40, thence east along U.S. Highway 40 to its junction with 
Brizen-Dine Road, thence south along the southerly extension 

of Brizen-Dine Road to its junction with Missouri Highway AA, 

thence along Missouri Highway AA to its junction with the 
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Blue Springs, Mo., corporate limits, thence along the southern 

and western corporate limits of Blue Springs, Mo., to its junc- 

tion with U.S. Highway 40, thence west along U.S. Highway 40 

to its junction with the Lee’s Summit, Mo., corporate limits. 

Thence along the eastern Lee’s Summit corporate limits to 

the Jackson-Cass County line, thence west along Jackson-Cass 

County line to the eastern corporate limits of Belton, Mo., 

thence along the eastern, southern, and western corporate 

limits of Belton to the western boundary of Richards-Gebaur 

Air Force Base, thence along the western boundary of said Air 

Force Base to Missouri Highway 150, thence west along Mis- 

souri Highway 150 to the Kansas-Missouri State line, thence 

north along the Kansas-Missouri State line, to 110th Street, 

thence west along 110th Street to its junction with U.S. High- 

way69, thence north along U.S. Highway 69 to its junction with 

103d Street, thence west along 103d Street to its junction with 

Quivera Road (the corporate boundary of Lenexa, Kans.), 

thence along the eastern and southern boundaries of Lenexa to 

Black Bob Road, thence south along Black Bob Road to 119th 

Street, thence east along 119th Street to the corporate limits of 

Olathe, Kans., thence south and east along the Olathe corpo- 

rate limits to Schlagel Road, thence south along Schlagel Road 

to Olathe Morse Road, thence west along Olathe Morse Road to 

the northeast corner of Johnson County Airportr, thence south, 

west, and north along the boundaries of said airport to Pflumm 
Road, thence north along Pflumm Road to its junction with 
Olathe Martin City Road, thence west along Olathe Martin 
City Road to its junction with Murden Road, thence south 
along Murden Road to its junction with Olathe Morse Road (the 
corporate boundary of Olathe, Kans.), thence west and north 
along said corporate boundary to its intersection with U.S. 
Highway 56, thence southwest along U.S. Highway 56 to its 
junction with 159th Street. 

Thence west along 159th Street to its junction with the 
Johnson County Industrial Airport, thence south, west, north 
and east along the boundaries of said airport to the point of 
beginning, on 159th Street, thence, east along 159th Street to 
its junction with U.S. Highway 56, thence northeast along U.S. 
Highway 56 to its junction with Parker Road, thence north 
along Parker Road to the northern boundary of Olathe, thence 
east and north along the northern corporate limits of Olathe to 
Pickering Road, thence north along PickeringRoad to 107th 
Street (the corporate boundary of Lenexa, Kans.), thence along 
the western and northern boundaries of Lenexa to Pflumm 
Road, thence north along Pflumm Road to its junction with 
Kansas Highway 10, thence along Kansas Highway 10 to its 
junction with Kansas Highway 7, thence along an imaginary 
line due west across the Kansas River to the Wyandotte 
County-Leavenworth County line (142d Street) at Loring, 
Kans., thence westerly along County Route No. 82, a distance 
of three-fourths of a mile to the entrance of the facilities at 
Mid-Continent Underground Storage, Loring, thence from 
Loring in a northerly direction along Loring Lane and 
Lindwood Avenue to the southern boundary of Bonner Springs, 
Kans. 

Thence along the southern, western, and northern boundar- 
ies of Bonner Springs to its intersection with Kansas Highway 
7, thence southeast along Kansas Highway 7 to its junction 
with Kansas Highway 32, thence east on Kansas Highway 32 
to the corporate boundary of Kansas City, Kans., thence north, 
west, and east along the corporate boundaries of Kansas City, 
Kans., to its junction with Cernech Road and Pomeroy Drive, 
thence northwesterly along Pomeroy Drive to its junction with 
79th Street, thence along 79th Street to its junction with 

Walcotte Drive at Pomeroy, Kans., thence due west 1.3 miles to 
its junction with an unnamed road, thence north along such 
unnamed road to the entrance of Powell Port facility, thence 
due north to the southern bank of the Missouri River, thence 
east along the southern bank of Missouri River to a point 
directly across from the western boundary of Parkville, Mo., 
thence across the Missouri River to the point of beginning. 

Sec. 9 Boston, Mass. 

For the purpose of administration and enforcement of Part II 

of the Interstate Commerce Act, the zone adjacent to and 

commercially a part of Boston, Mass., and contiguous munici- 

palities in which transportation by motor vehicle in interstate 

or foreign commerce, not under a common control, manage- 

ment, or arrangement for a continuous carriage or shipment to 

or from a point beyond the zone, will be partially exempt under 

section 203(b)(8) of the act from regulation, is hereby defined to 

include the following: 

Cambridge, Mass. 

Watertown, Mass. 

Brookline, Mass. 

Newton, Mass. 

Needham, Mass. 

Dedham, Mass. 

Milton, Mass. 

Quincy, Mass. 

Boston, Mass. 

Winthrop, Mass. 

Chelsea, Mass. 

Revere, Mass. 

Everett, Mass. 

Malden, Mass. 

Medford, Mass. 

Somerville, Mass. 

Sec. 10 Davenport, Iowa; Rock Island and Moline, Il. 

For the purpose of administration and enforcement of Part II 

of the Interstate Commerce Act, the zones adjacent to and 

commercially a part of Davenport, Iowa, Rock Island and 

Moline, Ill., in which transportation by motor vehicle, in inter- 

state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuous carriage or 

shipment to or from a point beyond such municipalities or 

zones, will be partially exempt from regulation under section 
203(b)(8) of the act (49 U.S.C. 303(b)(8) are hereby determined 
to be coextensive and to include and to be comprised of the 

following: 
(a) All points within the corporate limits of the city of Dav- 

enport and the city of Bettendorf, and in Davenport Township, 

Iowa. 
(b) All points north of Davenport Township within that 

portion of Sheridan Township, Iowa, bounded by a line as 
follows: Beginning at the points where U.S. Highway 61 
crosses the Davenport-Sheridan-Township line and extending 
northward along U.S. Highway 61 to the right-of-way of the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Co., thence 

northwesterly along said right-of-way to its junction with the 
first east-west unnumbered highway, thence westerly approxi- 
mately 0.25 mile to its junction with a north-south unnum- 
bered highway, thence southerly along such unnumbered 
highway to the northeast corner of Mount Joy Airport, thence 
along the northern and western boundaries of said airport to 
the southwestern corner thereof, and thence south in a straight 
line to the northern boundary of Davenport Township. 

(c)(1) That part of Iowa lying west of the municipal limits of 
Davenport south of lowa Highway 22, north of the Mississippi 
River and east of the present western boundary of the Dewey 
Portland Cement Co., at Linwood, including points on such 
boundaries, and (2) that part of Iowa east of the municipal 
limits of Bettendorf, south of U.S. Highway 67, west of a 
private road running between U.S. Highway 67 and Riverside 
Power Plant of the Iowa-Illinois Gas & Electric Co., and north 

of the Mississippi River, including points on such boundaries. 
(d) The municipalities of Carbon Cliff, Silvis, East Moline, 

Moline, Rock Island, and Milan, Ill., and that part of Illinois 
lying south or east of such municipalities, within a line as 
follows: Beginning at a point where Illinois Highway 84 crosses 
the southern municipal limits of Carbon Cliff and extending 
southerly along such highway to its junction with Colona Road, 
thence westerly along Colona Road to Bowlesburg Road, thence 
southerly on Bowlesburg Road to the southern boundary of 
Hampton Township, thence along the southern boundaries of 
Hampton and South Moline Townships to U.S. Highway 150, 
thence southerly along U.S. Highway 150 to the southern 
boundary of the Moline Airport, thence along the southern and 
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western boundaries of the Moline Airport to Illinois Highway 
92, and thence along Illinois Highway 92 to the corporate limits 
of Milan. 

(e) All points in Illinois within one-half mile on each side of 
Rock Island County State Aid Route No. 9 extending south- 
westerly from the corporate limits of Milan for a distance of 1 
mile, including points on such highway. 

Sec. 11 Commercial zones of municipalities in New 
Jersey within 5 miles of New York, N.Y. 

(a) The application of §372.241 is hereby extended to each 
municipality in New Jersey, any part of which is within 5 miles 
of the corporate limits of New York, N.Y. 

(b) The exemption provided by section 203(b)(8) of the Inter- 
state Commerce Act, of transportation by motor vehicle, in 

interstate or foreign commerce, performed wholly within any 
commercial zone, the limits of which are defined in paragraph 
(a) of this section, is hereby removed as to all such transpor- 
tation except (1) transportation which is performed wholly 
between any two points in New Jersey, or (2) transportation 
which is performed wholly between points in New Jersey 
named in §372.201, on the one hand, and, on the other, points 
in New York named in §372.201. 

Sec. 12 Commercial zones of municipalities in 
Westchester and Nassau Counties, N.Y. 

(a) The application of §372.241 is hereby extended to each 
municipality in Westchester or Nassau Counties, N.Y. 

(b) The exemption provided by section 203(b)(8) of the Inter- 
state Commerce Act, of transportation by motor vehicle, in 
interstate or foreign commerce, performed wholly within any 
commercial zone, the limits of which are defined in paragraph 
(a) of this section, is hereby removed as to all such transpor- 
tation except (1) transportation which is performed wholly 
between points in New York neither of which is New York City, 
NY, or (2) transportation which is performed wholly between 
points in Westchester or Nassau County named in §372.201, on 
the one hand, and, on the other, New York City, N.Y., or points 

in New Jersey named in §372.201. 
Sec. 13 Tucson, Ariz. 
That zone adjacent to and commercially a part of Tucson, 

Ariz., within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 
agement, or arrangement for a continuous carriage or 

shipment to or from a point beyond the zone, is partially 
exempt, under section 203(b)(8) of the Interstate Commerce Act 

(49 U.S.C. 303(b)(8)) from regulation, includes, and is com- 

prised of, all points as follows: 
(a) The municipality of Tucson, Ariz., itself. 

(b) All points within a line drawn 5 miles beyond the corpo- 

rate limits of Tucson, Ariz. 

(c) All points in that area south of the line described in 

paragraph (b) of this section, bounded by a line as follows: 

Beginning at the point where the line described in paragraph 

(b) of this section, intersects Wilmot Road, thence south along 

Wilmot Road to junction Nogales Old Vail Connection, thence 

west along Nogales Old Vail Connection, actual or extended, to 

the Santa Cruz River, thence north along the east bank of the 

Santa Cruz River to its joinder with the line described in 

paragraph (b) of this section. ee RP. 

(d) All of any municipality any part of which is within the 

limits of the combined areas defined in paragraphs (b) and (c) 

of this section. 

(e) All of any municipality wholly surrounded, or so sur- 

rounded except for a water boundary, by the city of Tucson or by 

any municipality included under the terms of paragraph (d) of 

this section. 

Sec. 14 Albuquerque, N. Mex. 

The zone adjacent to and commercially a part of Albuquer- 

que, N. Mex., within which transportation by motor vehicle, in 

interstate or foreign commerce, not under a common control, 

management, or arrangement for a continuous carriage or 

shipment to or from a point beyond the zone, 1s partially 
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exempt, under section 203(b)(8) of the Interstate Commerce Act 
(49 U.S.C. 303(b)(8)), from regulation, includes, and is com- 
prised of, all points as follows: 

(a) The municipality of Albuquerque, N. Mex., itself. 
(b) All points within a line drawn 5 miles beyond the corpo- 

rate limits of Albuquerque, N. Mex. 
(c) All points in that area north of the line described in 

paragraph (b) of this section, bounded by a line as follows: 
Beginning at the intersection of the line described in para- 
graph (b) of this section and New Mexico Highway 528, extend- 
ing in a northeasterly direction along New Mexico Highway 
528 to its intersection with New Mexico Highway 44, thence 
easterly along New Mexico Highway 44 to its intersection with 
New Mexico Highway 422, thence southerly along New Mexico 
Highway 422 to its intersection with the line described in 
paragraph (b) of this section. 

(d) All of any municipality any part of which is within the 
limits of the combined areas defined in paragraphs (b) and (c) 
of this section; 

(e) All of any municipality wholly surrounded, or so sur- 
rounded except for a water boundary, by the city of Albuquer- 
que, N. Mex., or by any municipality included under the terms 
of paragraph (b) of this section. 

Sec. 18 Ravenswood, W. Va. 
That zone adjacent to and commercially a part of 

Ravenswood, W. Va., within which transportation by motor 
vehicle, in interstate or foreign commerce, not under common 
control, management, or arrangement for a continuous car- 
riage or shipment to or from a point beyond the zone, is 
partially exempt, under section 203(b)(8) of the Interstate 
Commerce Act (49 U.S.C. 303(b)(8)), from regulation, includes, 
and is comprised of, all points as follows: 

(a) The municipality of Ravenswood, W. Va., itself. 
(b) All points within a line drawn 3 miles beyond the corpo- 

rate limits of Ravenswood, W. Va., and 
(c) All points in West Virginia in that area south and south- 

west of those described in paragraph (b) of this section, 
bounded by a line as follows: Beginning at the point where the 
Ohio River meets the line described in paragraph (b) of this 
section southwest of Ravenswood, thence southerly along the 
east bank of the Ohio River to the point where the mouth of the 
Lick Run River empties into the Ohio River; thence in a 
northeasterly direction along the northern bank of the Lick 
Run River to the point where it crosses West Virginia Highway 
2 south of Ripley Landing, W. Va.; thence in a northerly direc- 
tion along West Virginia Highway 2 to its intersection with the 
line described in paragraph (b) of this section west of Pleasant 
View, W. Va. 

Sec. 19 Lake Charles, La. 
That zone adjacent to and commercially a part of Lake 

Charles, La., within which transportation by motor vehicle, in 
interstate or foreign commerce, not under common control, 

management, or arrangement for a continuous carriage or 

shipment to or from a point beyond the zone, is partially 
exempt, under section 203(b)(8) of the Interstate Commerce Act 
(49 U.S.C. 303(b)(8)), from regulation, includes, and is com- 

prised of, all points as follows: 

(a) The municipality of Lake Charles La., itself; 
(b) All points within a line drawn 4 miles beyond the corpo- 

rate limits of Lake Charles, La.; 
(c) All points in that area south and west of the line described 

in paragraph (b) of this section, bounded by a line, as follows: 
beginning at the point where the line described in paragraph 
(b) of this section intersects Louisiana Highway 385; thence 
south along Louisiana Highway 385 to its intersection with the 
Caleasieu-Cameron Parish line; thence west along the 
Calcasieu-Cameron Parish line to its intersection with Louisi- 

ana Highway 27; thence northerly along Louisiana Highway 27 

to a point thereon 2 miles south of U.S. Highway 90; thence 

east along a line parallel to U.S. Highway 90 to Louisiana 

Highway 108; thence north along Louisiana Highway 108 to 
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junction U.S. Highway 90; thence east along U.S. Highway 90 

to the intersection thereof with the line described in paragraph 

(b) of this section; 

(d) All of the municipality any part of which is within the 

limits of the combined areas in paragraphs (b) and (c) of this 

section; and 
(e) All of any municipality wholly surrounded, or so sur- 

rounded except for a water boundary, by the City of Lake 

Charles or by any municipality included under the terms of 

paragraph (d) of this section. 
Sec. 20 Syracuse, N.Y. 
The zone adjacent to and commercially a part of Syracuse, 

N.Y., within which transportation by motor vehicle, in inter- 

state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuing carriage to or from 

a point beyond the zone is partially exempt from regulation 

under section 203(b)(8) of the Interstate Commerce Act (49 

U.S.C. 303(b)(8)), includes and is comprised of all points as 

follows: 
(a) The municipality of Syracuse, NY., itself; 
(b) All other municipalities and unincorporated areas within 

5 miles of the corporate limits of Syracuse, N.Y., and all of any 

other municipality any part of which lies within 5 miles of such 

corporate limits; 

(c) Those points in the town of Geddes, Onondaga County, 

N.Y., which are not within 5 miles of the corporate limits of 

Syracuse, N.Y.; 
(d) Those points in the towns of Van Buren and Lysander, 

Onondaga County, N.Y., not within 5 miles of the corporate 
limits of Syracuse, N.Y., and within an area bounded by a line 
beginning at the intersection of Van Buren Road with the line 
described in (b) above, thence northwesterly along Van Buren 
Road to its intersection with the cleared right-of-way of Ni- 
agara Mohawk Power Company, thence northwesterly and 
north along said right-of-way to its intersection between 
Church Road and Emerick Road, with the cleared right-of-way 
of New York State Power Authority, thence easterly along said 
clearedright-of-way to its intersection with the Seneca River, 
thence south along the Seneca River to its intersection, near 
Gaskin Road, with the cleared right-of-way of Niagara Mo- 
hawk Power Company, thence southwesterly along said cleared 
right-of-way to its intersection with the eastern limits of the 
Village of Baldwinsville, thence south along such Village limits 
to their intersection with a line of railroad presently operated 
by the Erie-Lackawanna Railroad Company, thence southeast- 
erly along said line of railroad to its intersection with the 
Van-Buren Lysander Town line, thence southeasterly along the 
Van-Buren Lysander Town line to its intersection with the 
Van-Buren Geddes Town line, thence southeasterly along the 
Van-Buren Geddes Town line to the line described in (b) above. 

Sec. 21 Baltimore, Md. 
The zone adjacent to and commercially a part of Baltimore, 

Md., within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 
agement, or arrangement for a continuous carriage to or from 
a point beyond the zone is partially exempt from regulation 
under section 203(b)(8) of the Interstate Commerce Act (49 
U.S.C. 303(b)(8)) includes and it is comprised of all as follows: 

(a) The municipality of Baltimore itself; 
(b) All points within a line drawn 5 miles beyond the bound- 

aries of Baltimore; 

(c) All points in that area east of the line described in 
paragraph (b) of this section bounded by a line as follows: 
Beginning at the point where the line described in paragraph 
(b) of this section crosses Dark Head Creek and extending in a 
southeasterly direction along the center of Dark Head Creek 
and beyond to a point off Wilson Point, thence in a northeast- 
erly direction to and along the center of Frog Mortar Creek to 
Stevens Road, thence northerly along Stevens Road to Eastern 
Avenue, thence easterly along Eastern Avenue to Bengies 
Road, thence northwesterly along Bengies Road, to the right- 

of-way of the Penn Central Transportation Co., thence westerly 

along such right-of-way to the junction thereof with the line 

described in paragraph (b) of this section, 

(d) All points in that area south of the line described in 

paragraph (b) of this section, bounded on the west by the 

right-of-way of the line of the Penn Central Transportation Co., 

extending between Stony Run and Severn, Md., and on the 

south by that part of Maryland Highway 176, extending east- 

erly from the said railroad to its junction with the line de- 

scribed in paragraph (b) of this section; 

(e) All points in that area southwest of the line described in 

paragraph (b) of this section, bounded by a line as follows: 

Beginning at the point where the line described in paragraph 

(b) of this section crosses the Baltimore-Washington Express- 

way and extending in a southwesterly direction along the 

Baltimore-Washington Expressway to its intersection with 

Maryland Highway 176, thence westerly along Maryland High- 

way 176 to its intersection with the Howard-Anne Arundel 

County line, thence southwesterly along said county line to its 

intersection with Maryland Highway 32, thence northwesterly 

along Maryland Highway 32 to its intersection with the Little 

Patuxent River, thence northerly along the Little Patuxent 

River to the intersection of its north fork and its east fork 

located approximately 1 mile north of the intersection of Mary- 

land Highway 32 and Berger Road, thenceeasterly along the 
east fork of the Little Patuxent River to its intersection with 
Broken Land Parkway, thence southerly along Broken Land 
Parkway to its intersection with Snowden River Parkway, 

thence easterly along Snowden River Parkway, to its intersec- 
tion with relocated Maryland Highway 175, thence southeast- 
erly along relocated Maryland Highway 175, to its intersection 
with Lark Brown Road, thence northeasterly along Lark 

Brown Road to its intersection with Maryland Highway 175, 
thence southerly along Maryland Highway 175 to its intersec- 
tion with Interstate Highway 95, thence northeasterly along 
Interstate Highway 95 to its intersection with the line de- 
scribed in paragraph (b) of this section; 

(f) All points in that area north of the line described in 
paragraph (b) of this section bounded by a line as follows: 
Beginning at the junction of the line described in paragraph (b) 
of this section and the Baltimore-Harrisburg Expressway (In- 
terstate Highway 83), thence northerly along Interstate High- 
way 83 to its junction with Shawan Road, thence easterly along 
Shawan Road to its junction with York Road (Maryland High- 
way 45) and continuing to a point 1,500 feet east of Maryland 
Highway 45, thence southerly along a line 1,500 feet east of the 
parallel to Maryland Highway 45 to its junction with the line 
described in paragraph (b) of this section; 

(g) All points in that area west of the line described in 
paragraph (b) of this section bounded by a line as follows: 
Beginning at the point where the line described in paragraph 
(b) of this section intersects U.S. Highway 40 west of Balti- 
more, Md., and extending in a westerly direction along U.S. 
Highway 40 to its intersection with St. John’s Lane, thence 
southerly along St. John’s Lane to its intersection with Mary- 
land Highway 144, thence easterly along Maryland Highway 
144 to its intersection with the line in paragraph (b) of this 
section; 

(h) All of any municipality any part of which is within the 
limits of the combined areas defined in paragraphs (b), (c), (d), 
(e), (f), and (g) of this section; 

(i) All of any municipality wholly surrounded, or surrounded 
except for a water boundary, by the city of Baltimore or by any 
municipality included under the terms of (h) above. 

Sec. 22 Cleveland, Ohio 

The zone adjacent to and commercially a part of Cleveland, 
Ohio, within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 
agement, or arrangement for a continuous carriage to or from 
a point beyond the zone is partially exempt from regulation 
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under section 203(b)(8) of the Interstate Commerce Act (49 
U.S.C. 303(b)(8)) includes and it is comprised of all as follows: 

(a) All points in Cuyahoga County, Ohio, and 
(b) All points in Wickliffe, Willoughby Hills, Waite Hill, 

Willoughby, Willowick, Eastlake, Lakeline, Timberlake, and 
Mentor, Lake County, Ohio. 

Sec. 23 Detroit, Mich. 
For the purpose of administration and enforcement of Part II 

of the Interstate Commerce Act, the zone adjacent to and 
commercially a part of Detroit, Mich., in which transportation 
by motor vehicle in interstate or foreign commerce, not under 
a common control, management, or arrangement for a continu- 
ous carriage or shipment to or from a point beyond the zone, 
will be partially exempt under section 203(b)(8) of the act (49 
U.S.C. 303(b)(8)) from regulation, is hereby determined to 
include, and to be comprised of, all that area within a line as 
follows: 

Beginning at a point on Lake St. Clair opposite the inter- 
section of Fifteen Mile Road and Michigan Highway 29 and 
extending south and southwest along the shore of Lake St. 
Clair, to the Detroit River, thence along such River (east of 
Belle Isle) and Trenton Channel to a point opposite Sibley 
Road, thence west to and along Sibley Road to Waltz Road, 
thence north along Waltz Road to Wick Road, thence west along 
Wick Road to Cogswell Road, thence north along Cogswell 
Road to Van Born Road, thence east along Van Born Road to 
Newburgh Road, thence north along Newburgh Road to its 
junction with Halsted Road, thence north along Halsted Road 
to West Maple Road, thence east along West Maple Road to 
Telegraph Road, thence north along Telegraph Road to Sixteen 
Mile Road, thence east along Sixteen Mile Road to Utica Road, 

thence southeasterly along Utica Road to Fifteen Mile Road 
(also called East Maple Road), thence along Fifteen Mile Road 
and across Michigan Highway 29 to Lake St. Clair, the point of 
beginning. 

Sec. 24 Seattle, Wash. 
The zone adjacent to and commercially a part of Seattle, 

Wash., within which transportation by motor vehicle, in inter- 

state or foreign commerce, not under common control, man- 

agement, or arrangement for continuous carriage or shipments 
to or from a point beyond such zone, is partially exempt from 
regulation under section 203(b)(8) of the Interstate Commerce 
Act (49 U.S.C. 303(b)(8)) includes and is comprised of all points 
as follows: 

(a) The municipality of Seattle itself. 
(b) All points within a line drawn 5 miles beyond the mu- 

nicipal limits of Seattle, except points on Bainbridge Island, 
Vashon Island, and Blake Island. 

(c) All points more than 5 miles beyond the municipal limits 

of Seattle (1) within a line as follows: Beginning at that point 

south of Seattle where the eastern shore of Puget Sound inter- 

sects the line described in paragraph (b) of this section, thence 

southerly along the eastern shore of Puget Sound to Southwest 

192d Street, thence easterly along Southwest 192d Street to 

thepoint where it again intersects the line described in para- 

graph (b) of this section; and (2) within a line as follows: 

Beginning at the junction of the southern corporate limits of 

Kent, Wash., and Washington Highway 181, and extending 

south along Washington Highway 181 to the northern corpo- 

rate limits of Auburn, Wash., thence along the western, south- 

ern, and eastern corporate limits of Auburn to the junction of 

the northern corporate limits of Auburn and Washington High- 

way 167, thence northerly along Washington Highway 167 to 

its junction with the southern corporate limits of Kent, Wash., 

including all points on the highways named. a LG 

(d) All points more than 5 miles beyond the municipal limits 

of Seattle within a line as follows: Beginning at the junction of 

the northern corporate limits of Lynwood, Wash., and US. 

Highway 99, thence north along U.S. Highway 99 to its junc- 

tion with Washington Highway 525, thence along Washington 

Highway 525 to its junction with West Casino Road, thence 
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east along West Casino Road to the western boundary of the 
Everett facilities of the Boeing Co. at or near 4th Avenue West, 
thence along the western, northern and eastern boundaries of 
the facilities of the Boeing Co. to West Casino Road, thence east 
along West Casino Road to its junction with U.S. Highway 99, 
thence south along U.S. Highway 99 to 112th Street, thence 
easterly along 112th Street to its junction with Interstate 
Highway 5, thence southerly along Interstate Highway 5 to its 
intersection with the present zone limits, including all points 
on the named routes. 

(e) All of any municipality any part of which is within the 
limits set forth in (b) above. 

(f) All of any municipality wholly surrounded, or so sur- 
rounded except for a water boundary, by the city of Seattle or 
by any municipality included under the terms of (b) above. 

Sec. 25 Albany, N.Y. 
For the purpose of administration and enforcement of Part II 

of the Interstate Commerce Act, the zone adjacent to and 
commercially a part of Albany, N.Y., in which transportation by 
motor vehicle in interstate or foreign commerce, not under a 
common control, management, or arrangement for a continu- 
ous carriage or shipment to or from a point beyond the zone, 
will be partially exempt under section 203(b)(8) of the act (49 
U.S.C. 303(b)(8)) from regulations, is hereby determined to 
include, and to be comprised of, the following: 

(a) The municipality of Albany itself, 
(b) All points within a line drawn 5 miles beyond the mu- 

nicipal limits of Albany, 
(c) All points in that area more than 5 miles beyond the 

municipal limits of Albany bounded by a line as follows: Be- 
ginning at that point on Swatling Road (in the Town of Colonie) 
where it crosses the line described in (b) above and extending 
northerly along such road to the municipal limits of Cohoes, 
thence along the western and northern boundary of Cohoes to 
the Mohawk River, thence along such river to the northern 
boundary of the Town of Waterford, thence along the northern 
and eastern boundaries of the Town of Waterford to the north- 
ern boundary of the City of Troy (all of which city is included 
under the next following provision), 

(d) All of any municipality any part of which is within the 
limits of the combined areas defined in (b) and (c) above, and 

(e) All of any municipality wholly surrounded, or so sur- 
rounded except for a water boundary, by the municipality of 
Albany or by any other municipality included under the terms 
of (d) above. 

Sec. 26 Minneapolis-St. Paul, Minn. 
The zone adjacent to and commercially a part of 

Minneapolis-St. Paul, Minn, within which transportation by 
motor vehicle, in interstate or foreign commerce, not under a 
common control, management, or arrangement for a continu- 
ous carriage to or from a point beyond the zone is partially 
exempt from regulation under section 203(b)(8) of the Inter- 
state Commerce Act (49 U.S.C. 303(b)(8)) includes and it is 
comprised of all as follows: 

Beginning at the intersection of Minnesota Highway 36 and 
the Minnesota River and extending along the Minnesota River 
to the southwest corner of the city of Bloomington, thence north 
along the western boundaries of the city of Bloomington and 
the village of Edina to the southern boundary of the city of 
Hopkins, thence along the southern, western, and northern 
boundaries of the city of Hopkins to the western boundary of 
the city of St. Louis Park, thence north along the western 
boundaries of the city of St. Louis Park and the village of 
Golden Valley to the southeast corner of the village of Plym- 
outh, thence west along the southern boundary of Plymouth to 
Interstate Highway 494, thence north along Interstate High- 

way 494 to Minnesota Highway 55, thence southeast along 

Minnesota Highway 55 to the western boundary of the village 

of Golden Valley, thence north along the western boundaries of 

the villages of Golden Valley and New Hope to the northwest- 

ern corner of the village of New Hope, thence east along the 
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northern boundary of the village of New Hope and the city of 

Crystal to the western boundary of the village of Brooklyn 

Center, thence north along the western boundary of the village 

of Brooklyn Center to its northern boundary, thence east along 

such northernboundary to the Hennepin County-Anoka 

County line, thence north along such county line to the north- 

western corner of the village of Spring Lake Park in Anoka 

County, thence east along the northern boundary of the village 

of Spring Lake Park to the northwest corner of Mounds View 

Township in Ramsey County, thence east and south along the 

northern and eastern boundaries of Mounds View Township to 

the northwestern corner of the village of Little Canada, thence 

east and south along the northern and eastern boundaries of 

Little Canada to the northwest corner of the village of 

Maplewood, thence east and south along the northern and 

eastern boundaries of the village of Maplewood to the north- 

eastern corner of the village of North St. Paul, thence south 

along the eastern boundary of the village of North St. Paul to 

the southeast corner of such village, thence south along the 

eastern boundary of the village of Maplewood to the northeast- 

ern corner of the village of Newport, thence south and west 

along the eastern and southern boundaries of the village of 

Newport to U.S. Highway 61, thence southeasterly along U.S. 

Highway 61, to the eastern boundary of the village of St. Paul 

Park, thence along the eastern, southern, and western bound- 

aries of the village of St. Paul Park to a point on the Mississippi 
River opposite the southeast corner of the original village of 
Inver Grove, thence westerly across the river and along the 
southern and western boundaries of the original village of 
Inver Grove to the northwestcorner of such village, thence due 
north to the southern boundary of South St. Paul, thence north 
and west along the western and southern boundaries of South 
St. Paul to the southeastern corner of West St. Paul, thence 

west along the southern boundary of West St. Paul to County 
Highway 63, thence south along County Highway 63 to its 
junction with County Highway 63A, thence west along County 
Highway 63A to its junction with Minnesota Highway 49, 
thence north along Minnesota Highway 49 to its junction with 
County Highway 28, thence west along County Highway 28 to 
its junction with Minnesota Highway 13, thence southwest 
along Minnesota Highway 13 to its junction with Minnesota 
Highway 36, thence north and northwest along Minnesota 

Highway 386 to the Minnesota River, the point of beginning. 

Sec. 27 New Orleans, La. 
The zone adjacent to and commercially a part of New Or- 

leans, La., within which transportation by motor vehicle, in 
interstate or foreign commerce, not under common control, 

management, or arrangement for a continuous carriage or 
shipment to or from a point beyond the zone is partially exempt 
from regulation under section 203(b)(8) of the Interstate Com- 
merce Act (49 U.S.C. 303(b)(8)), includes and is comprised of all 
points in the area bounded as follows: 

Commencing at a point on the shore of Lake Pontchartrain 
where it is crossed by the Jefferson Parish-Orleans Parish line; 
thence easterly along the shore of Lake Pontchartrain to the 
Rigolets; thence through the Rigolets in an easterly direction to 
Lake Borgne; thence southwesterly along the shore of Lake 
Borgne to the Bayou Bienvenue; thence in a general westerly 
direction along the Bayou Bienvenue (which also constitutes 
the Orleans Parish-St. Bernard Parish line) to Paris Road; 

thence in a southerly direction along Paris Road to the Back 
Protection Levee; thence in a southeasterly direction along the 
Back Protection Levee (across Lake Borgne Canal) to a point 1 
mile north of Louisiana Highway 46; thence in an easterly 
direction 1 mile north of Louisiana Highway 46 to longitude 
89°50’ W.; thence south along longitude line 89°50’ W. (crossing 
Louisiana Highway 46 approximately three-eighths of a mile 
east of Toca) to Forty Arpent Canal; thence westerly, north- 
westerly, and southerly along Forty Arpent Canal to Scarsdale 
Canal; thence northwesterly along Scarsdale Canal and be- 
yond it in the same direction to the middle of the Mississippi 

River; thence southerly along the middle of the Mississippi 

River to the Augusta Canal; thence in a westerly direction 

along the Augusta Canal to the Gulf Intracoastal Waterway; 

thence in a northerly direction along the middle of the Gulf 

Intracoastal Waterway (Harvey Canal) to the point where 

Lapalco Boulevard runs perpendicular to the Gulf Intracoastal 

Waterway (Harvey Canal); thence in a westerly direction along 

Lapalco Boulevard to its junction with Barataria Boulevard; 

thence north on Barartaria Boulevard to a point approximately 

2 miles south of the MississippiRiver where a high tension 

transmission line crosses Barataria Boulevard; thence in a 

westerly direction following such transmission line to the in- 

tersection thereof with U.S. Highway 90; thence westerly along 

U.S. Highway 90 to the Jefferson Parish-St. Charles Parish 

line; thence north along such parish line to the middle of the 

Mississippi River; thence westerly along the middle of the 

Mississippi River to a point south of Almedia Road; thence 

north to Almedia Road; thence in a northerly direction along 

Almedia Road to its junction with Highway 61; thence north to 

the shore of Lake Pontchartrain; thence along the shore of 

Lake Pontchartrain in an easterly direction to the Jefferson 

Parish-Orleans Parish line, the point of beginning. 

Sec. 28 Pittsburgh, Pa. 
For the purpose of administration and enforcement of Part II 

of the Interstate Commerce Act, the zone adjacent to and 

commercially a part of Pittsburgh, Pa., in which transportation 

by motor vehicle in interstate or foreign commerce, not under 

a common control, management, or arrangement for a continu- 

ous carriage or shipment to or from a point beyond the zone, 
will be partially exempt under section 203(b)(8) of the act (49 
U.S.C. 303(b)(8)) from regulation, is hereby determined to 
include, and to be comprised of, the following: 

(a) All points in Allegheny County, Pa., except Forward, 
Elizabeth, South Versailles, Marshall (including the Borough 
of Bradford Woods), Pine Richland, West Deer and Fawn Town- 
ships and that part of Frazer Township north of a line made by 
extending easterly in a straight line the southern boundary of 
West Deer Township. 

(b) Borough of Trafford situated in both Alleghency and 
Westmoreland Counties; 

(c) Borough of Ambridge and Harmony Township located in 
Beaver County; and 

(d) The City of New Kensington and Borough of Arnold in 
Westmoreland County. 

Sec. 29 Portland, Oreg. 
For the purpose of administration and enforcement of Part II 

of the Interstate Commerce Act, the zone adjacent to and 
commercially a part of Portland, Oreg., in which transportation 
by motor vehicle in interstate or foreign commerce, not under 
a common control, management, or arrangement for a continu- 

ous carriage or shipment to or from a point beyond the zone, 
will be partially exempt under section 203(b)(8) of the act (49 
U.S.C. 303(b)(8)) from regulation, is hereby determined to 
include, and to be comprised of, the following: 

(a) The municipality itself. 
(b) All points in Oregon within a line drawn 5 miles beyond 

the corporate limits of Portland. 

(c) All of any municipality any part of which is within the line 
described in (b) above. 

(d) All of any municipality wholly surrounded, or so sur- 
rounded except for a water boundary, by the city of Portland or 
by any municipality included under the terms of (c) above. 

Sec. 30 Vancouver, Wash. 

For the purpose of administration and enforcement of Part II 
of the Interstate Commerce Act, the zone adjacent to and 
commercially a part of Vancouver, Wash., in which transpor- 
tation by motor vehicle in interstate or foreign commerce, not 
under a common control, management, or arrangement for a 

continuous carriage or shipment to or from a point beyond the 
zone, will be partially exempt under section 203(b)(8) of the act 
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(49 U.S.C. 303(b)(8)) from regulation, is hereby determined to 
include, and to be comprised of, the following: 

(a) The municipality itself. 
(b) All points in Washington within a line drawn 4 miles 

beyond the corporate limits of Vancouver. 
(c) All of any municipality any part of which is within the line 

described in (b) above. 
(d) All of any municipality wholly surrounded, or so sur- 

rounded except for a water boundary, by the City of Vancouver 
or by any municipality included under the terms of (c) above. 

Sec. 31 Charleston, S.C. 
The zone adjacent to and commercially a part of Charleston, 

S.C., within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 
agement, or arrangement for a continuous carriage or 
shipment to or from a point beyond the zone is partially 
exempt, under section 203(b)(8) of the Interstate Commerce Act 
(49 U.S.C. 303(b)(8)), from regulation, includes and is com- 
prised of, all points and places as follows: 

(a) The municipality of Charleston itself. 
(b) All points within a line drawn 4 miles beyond the bound- 

aries of Charleston. 

(c) All points in that area north of the line described in 
paragraph (b) of this section, bounded by a line as follows: 
Beginning at the point where the line described in paragraph 
(b) of this section crosses Cooper River and extending in a 
northerly direction along the center of Cooper River to Goose 
Creek; thence north and west along the center of Goose Creek 
to the dam of the reservoir of the Charleston waterworks; 

thence northwesterly along the west bank of the Charleston 
waterworks reservoir for approximately one mile to an un- 
named creek; thence westerly along the center of this unnamed 
creek for approximately one mile to U.S. Highway 52; thence 
northerly along U.S. Highway 52 to junction South Carolina 
Highway S—10—75; thence westerly along South Carolina High- 
way S—10—75 approximately one and one half miles to a point 
one quarter mile west of the track of the Southern Railway 
Company; thence southeasterly along a line one quarter of a 
mile west of, and parallel to, the track of the Southern Railway 
Company to the junction thereof with the line described in 
paragraph (b) of this section. 

(d) All of any municipality any part of which is within the 
limits of the combined areas defined in paragraphs (1) and (c) 
of this section. 

(e) All of any municipality wholly surrounded, or so sur- 
rounded except for a water boundary, by the city of Charleston 
or by any municipality included under the terms of paragraph 

(d) of this section. 
Sec. 32 Charleston, W. Va. 
That zone adjacent to and commercially a part of Charleston, 

W. Va., within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuous carriage or 
shipment to or from a point beyond the zone, is partially 
exempt, under section 203(b)(8) of the Interstate Commerce Act 
(49 U.S.C. 303(b)(8)), from regulation, includes, and is com- 

prised of, all points and places as follows: 
(a) The municipality of Charleston, W. Va., itself. 

(b) All points within a line drawn 4 miles beyond the corpo- 

rate limits of Charleston, W. Va. 

(c) All points in that area northwest of those described in (b) 

above, bounded by a line as follows: Beginning at a point on the 

line described in (b) above, one-half mile south of U.S. Highway 

60 west of Charleston, thence westerly along a line one-half 

mile south of the junction of U.S. Highway 60 with West 

Virginia Highway 17 near 23/4Mile Creek, thence westerly 

along a line one-half mile south of and parallel to West Virginia 

Highway 17 to the Coal River, thence north along the center of 

the Coal River to West Virginia Highway 17, thence northerly 

along West Virginia Highway 17 to Scary Creek, near Scary, W. 

Va., thence east along Scary Creek to the center of the 
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Kanawha River, thence northerly along the center of the 
Kanawha River to a point opposite the mouth of Blake Creek 
(between Nitro and Poca, W. Va.), thence easterly along a 
straight line drawn through the junction of U.S. Highway 35 
and West Virginia Highway 25 to a point one-half mile beyond 
said junction, thence southerly along a line one-half mile north- 
east of and parallel to West Virginia Highway 25 to the junction 
of the line described in (b) above. 

(d) All points in that area southeast of those described in (b) 
above, bounded by a line as follows: Beginning at a point on the 
line described in (b) above one-half mile south of the Kanawha 
River, thence easterly along a line one-half mile south of, and 
parallel to, the Kanawha River to junction with a straight line 
intersecting the highway bridge at Chelyan, W. Va., thence 
northerly along said straight line across the Kanawha River to 
a point one-half mile north of the Kanawha River, thence 
westerly along a line one-half mile north of and parallel to the 
Kanawha River to the junction of the line described in (b) 
above. 

(e) All of any municipality any part of which is within the 
limits of the combined areas defined in (b), (c), and (d) above. 

Sec. 33 Memphis, Tenn. 

That zone adjacent to and commercially a part of Memphis, 
Tenn., within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control man- 
agement, or arrangement for a continuous carriage or 
shipment to or from a point beyond the zone, is partially 
exempt, under section 203(b)(8) of the Interstate Commerce Act 

(49 U.S.C. 303(b)(8)) from regulation, includes, and is com- 
prised of, all points as follows: 

(a) The municipality of Memphis, Tenn., itself. 
(b) All points within a line drawn 5 miles beyond the corpo- 

rate limits of Memphis, Tenn. 
(c) All points in that part of Shelby County, Tenn., north of 

the line described in paragraph (b) of this section, bounded by 
a line as follows: Beginning at the intersection of the line 
described in paragraph (b) of this section and U.S. Highway 51 
north of Memphis, thence northeasterly along U.S. Highway 51 
for approximately 3 miles to its intersection with Lucy Road, 
thence easterly along Lucy Road for approximately 1.4 miles to 
its intersection with Chase Road, thence northerly along Chase 
Road for approximately 0.6 mile to its intersection with Lucy 
Road thence easterly along Lucy Road for approximately 0.8 
mile to its intersection with Main Road, thence southereasterly 
along Main Road approximately 0.3 mile to its intersection 
with Amherst Road, thence southerly and easterly along 
Amherst Road for approximately 0.8 mile to its intersection 
with Raleigh-Millington Road, thence southerly along Raleigh- 
Millington Road for approximately 2 miles to its intersection 
with the line described in paragraph (b) of this section north of 
Memphis; 

(d) All of any municipality any part of which is within the 
limits of the combined areas described in paragraphs (b) and (c) 
of this section. 

Sec. 34 Houston, Tex. 

The zone adjacent to, and commercially a part of Houston, 
Tex., and contiguous municipalities in which transportation by 
motor vehicle, in interstate or foreign commerce, not under 

common control, management, or arrangement for a continu- 
ous carriage or shipment to or from a point beyond the zone, 
will be partially exempt under section 203(b)(8) of the act from 
regulation, is hereby defined to include the area which would 
result by application of the general formula promulgated in 
§372.241, and in addition thereto, the municipalities of 
Baytown, La Porte and Lomax, Tex. 

Sec. 35 Pueblo, Colo. 
The zone adjacent to and commercially a part of Pueblo, 

Colo., within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuous carriage or 

shipment to or from a point beyond such zone is partially 
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exempt from regulation under section 203(b)(8) of the Inter- 

state Commerce Act (49 U.S.C. 303(b)(8)), includes and is 

comprised of all points as follows: 

(a) the municipality of Pueblo, Colo., itself; 

(b) All points within a line drawn 4 miles beyond the corpo- 

rate limits of Pueblo, Colo.: 

(c) All of the area known as the Pueblo Memorial Airport, 

consisting of about 3,500 acres, not within 4 miles of the 

corporate limits of Pueblo, Colo., and within an area located on 

the East of Pueblo, the nearest point being about 3.80 miles 

from the city limits of Pueblo, and bounded on the south by the 

tracks of the Santa Fe Railroad and the Missouri Pacific Rail- 

road, and a public highway known as Baxter Road and desig- 

nated as U.S. Highway 50 Bypass and Colorado Highway 96, 

with such property extending north, west, and east of the 

described southern base line. 
Sec. 36 Warren, Ohio. 
The zone adjacent to and commercially a part of Warren, 

Ohio, within which transportation by motor vehicle, in inter- 

state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuous carriage or 
shipment to or from a point beyond the zone, is partially 
exempt, under section 203(b)(8) of the Interstate Commerce Act 
(49 U.S.C. 303(b)(8)) from regulation includes, and is com- 
prised of, all points as follows: 

(a) The municipality of Warren, Ohio, itself. 
(b) All points within a line drawn 4 miles beyond the corpo- 

rate limits of Warren, Ohio. 
(c) All points in that area, south of the line in paragraph (b) 

of this section, bounded by a line as follows: Beginning at the 
point where the line described in paragraph (b) of this section 
intersects Ellsworth-Baily Road, thence south along Ellsworth- 
Baily Road to the Ohio Turnpike, thence southeast along the 
Ohio Turnpike to New Hallock-Young Road, thence northeast 
along New Hallock-Young Road to Hallock-Young Road, thence 
east along Hallock-Young Road to junction Ohio Highway 45 
(Salem-Warren Road), thence north along Ohio Highway 45 
(Salem-Warren Road) to its intersection with the line described 
in paragraph (b) of this section. 

Sec. 37 Louisville, Ky. 
The zone adjacent to and commercially a part of Louisville, 

Ky., within which transportation by motor vehicle, in interstate 
or foreign commerce, not under a common control, manage- 
ment, or arrangement for a continuous carriage or shipment to 
or from a point beyond such zone, is partially exempt from 
regulation under section 203(b)(8) of the Interstate Commerce 
Act (49 U.S.C. 303(b)(8)) includes and is comprised of all points 
as follows: 

(a) The municipality of Louisville, Ky., itself; 
(b) All other municipalities and unincorporated areas within 

5 miles of the corporate limits of Louisville, Ky., and all of any 
municipality any part of which lies within 5 miles of such 
corporate limits; and 

(c) Those points not within 5 miles of the corporate limits of 
Louisville, Ky., and within an area bounded by a line beginning 
at the junction of Kentucky Highway 146 (LaGrange Road) and 
Kentucky Highway 1447 (Westport Road), thence over Ken- 
tucky Highway 146 to the junction of Kentucky Highway 146 
and Kentucky Highway 841 (Jefferson Freeway), thence over 
Kentucky Highway 841 to the junction of Kentucky Highway 
841 and Kentucky Highway 1447, thence over Kentucky High- 
way 1447 to junction Kentucky Highway 1447 and Kentucky 
Highway 146, the point of beginning, all within Jefferson 
County, Ky. 

Sec. 38 Sioux City, Iowa. 

The zone adjacent to and commercially a part of Sioux City, 
Iowa, within which transportation by motor vehicle, in inter- 
state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuous carriage or 
shipment to or from a point beyond such zone, is partially 

exempt from regulation under section 203(b)(8) of the Inter- 

state Commerce Act (49 U.S.C. 303(b)(8)) includes and is com- 

prised of all points as follows: 

(a) The area which would result by application of the general 

formula promulgated in §372.241; and, in addition thereto, 

(b) That area bounded by a line beginning at the intersection 

of Interstate Highway 29 and the line described in paragraph 

(a) of this section, and extending southeasterly along Interstate 

Highway 29 to its intersection with the Liberty-Lakeport 

Township, Iowa, line, thence westerly along the Liberty- 

Lakeport Township, Iowa, line to the Missouri River, thence 

northerly along the east bank of the Missouri River to its 

intersection with the line described in paragraph (a) of this 

section, thence along the line described in paragraph (a) of this 

section, to the point of beginning. 

Sec. 39 Beaumont, Tex. 

The zone adjacent to and commercially a part of Beaumont, 

Tex., within which transportation by motor vehicle, in inter- 

state or foreign commerce, not under a common control, man- 

agement, or arrangement for a continuous carriage or 

shipment to or from a point beyond such zone, is partially 

exempt from regulation under section 203(b)(8) of the Inter- 

state Commerce Act (49 U.S.C. 303(b)(8)) includes and is com- 

prised of all points as follows: 

(a) The areas which would result by application of the gen- 

eral formula promulgated in §372.241 for Beaumont, Tex.; and 

in addition thereto, 

(b) That area bounded by a line beginning at that point 

where the west bank of Hillebrandt Bayou intersects the line 
described in paragraph (a) of this section; thence along the west 
bank of Hillebrandt Bayou to its confluence with Taylors 
Bayou: thence in a southeasterly direction along the west and 
south banks of Taylors Bayou to its confluence with the 
Intracoastal Waterway; thence along the west and north banks 
of the Intra-coastal Waterway to its confluence with Sabine 
River and Sabine Lake at a point immediately east of Groves; 

thence in a northeasterly direction along the north and west 
banks of Sabine Lake and Sabine River to the Orange-Newton 
County line; thence westerly along said county line to the west 
right-of-way line of State Highway 87; thence southerly along 
the west right-of-way line of State Highway 87 to the north 
right-of-way line of Interstate Highway 10; thence westerly 
along the north right-of-way line of Interstate Highway 10 to 
intersection with the line described in paragraph (a) of this 
section; thence along the line described in paragraph (a) of this 
section, to the point of beginning. 

Sec. 40 Metropolitian Government of Nashville and 
Davidson County, Tenn. 

The zone adjacent to and commercially a part of the Metro- 
politan Government of Nashville and Davidson County, Tenn, 
within which transportation by motor vehicle, in interstate or 
foreign commerce, not under a common control, management, 

or arrangement for a continuous carriage or shipment to or 
from a point beyond the zone, is partially exempt from regu- 
lation under section 203(b)(8) of the Interstate Commerce Act 
(49 U.S.C. 303(b)(8)) includes and is comprised of all points as 
follows: 

(a) The Metropolitan Government of Nashville and Davidson 
County itself. 

(b) All of any municipality wholly surrounded, or so sur- 
rounded except for a water boundary, by the Metropolitan 
Government of Nashville and Davidson County. 

Sec. 41 Consolidated City of Indianapolis, Ind. 
The zone adjacent to and commercially a part of the Con- 

solidated City of Indianapolis, Ind., within which transporta- 
tion by motor vehicle, in interstate or foreign commerce, not 
under a common control, management, or arrangement for a 
continuous carriage or shipment to or from a point beyond the 
zone, is partially exempt from regulation under section 
203(b)(8) of the Interstate Commerce Act (49 U.S.C. 303(b)(8) 
includes and is comprised of all points as follows: 
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(a) The Consolidated City of Indianapolis, Ind., itself. 
(b) All of any municipality wholly surrounded or so sur- 

rounded except for a water boundary, by the Consolidated City 
of Indianapolis. 

Sec. 42 Lexington-Fayette Urban County, Ky. 
The zone adjacent to and commercially a part of Lexington- 

Fayette Urban. County, Ky., within which transporation by 
motor vehicle, in interstate or foreign commerce, not under a 
common control, management, or arrangement for a continu- 
ous carriage or shipment to or from a point beyond the zone, is 
partially exempt from regulation under section 203(b)(8) of the 
Interstate Commerce Act (49 U.S.C. 303(b)(8)) includes and is 
comprised of all points as follows: 

(a) Lexington-Fayette Urban County, Ky., itself. 
(b) All other municipalities and unincorporated areas within 

5 miles of the intersection of U.S. Highway 27 (Nicholasville 
Road) with the corporate boundary line between Jessamine 
County, Ky., and Lexington-Fayette Urban County, Ky. 

Sec. 43 Definitions. 
For the purposes of this part, the following terms are de- 

fined: 
(a) “Municipality” means any city, town, village, or borough 

which has been created by special legislative act or which has 
been, otherwise, individually incorporated or chartered pursu- 
ant to general State laws, or which is recognized as such, under 
the Constitution or by the laws of the State in which located, 
and which has a local government. It does not include a town 
of the township or New England type. 

(b) “Contiguous municipalities” means municipalities, as 
defined in paragraph (a) of this section, which have at some 
point a common municipal or corporate boundary. 

(ec) “Unincorporated area” means any area not within the 
corporate or municipal boundaries of any municipality as de- 
fined in paragraph (a) of this section. 

Sec. 44 Commercial zones determined generally, with 
exceptions. 

The commercial zone of each municipality in the United 
States, with the exceptions indicated in the note at the end of 
this section, within which the transportation of passengers or 
property, in interstate or foreign commerce, when not under a 
common control, management, or arrangement for a continu- 

ous carriage or shipment to or from a point without such zone, 
is exempt from all provisions of Part II, Interstate Commerce 
Act, except the provisions of section 204 relative to the quali- 
fications and maximum hours of service of employees and 
safety of operation or standards of equipment shall be deemed 
to consist of: 

(a) The municipality itself, hereinafter called the base mu- 
nicipality; 

(b) All municipalities which are contiguous to the base mu- 

nicipality; 
(c) All other municipalities and all unincorporated area 

within the United States which are adjacent to the base mu- 
nicipality as follows: 

(1) When the base municipality has a population less than 
2,500 all unincorporated areas within two miles of its corporate 
limits and all of any other municipality any part of which is 

within two miles of the corporate limits of the base municipal- 

ity, 
*2) When the base municipality has a population of 2,500 but 

less than 25,000, all unincorporated areas within 3 miles of its 

corporate limits and all of any other municipality any part of 

which is within 3 miles of the corporate limits of the base 

municipality, 

(3) When the base municipality has a population of 25,000 

but less than 100,000, all unincorporated areas within 4 miles 

of its corporate limits and all of any other municipality any part 

of which is within 4 miles of the corporate limits of the base 

municipality, and 
(4) When the base municipality has a population of 100,000 

or more, all unincorporated areas within 5 miles of its corpo- 
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rate limits and all of any other municipality any part of which 
is within 5 miles of the corporate limits of the base municipal- 
ity, and 

(d) All municipalities wholly surrounded, or so surrounded 
except for a water boundary, by the base municipality, by any 
municipality contiguous thereto, or by any municipality adja- 
cent thereto which is included in the commercial zone of such 
base municipality under the provisions of paragraph (c) of this 
section. 

Note: Except: Municipalities the commercial zones of which 
have been or are hereafter individually or specially 
determined. 

Sec. 45 Controlling distances and population data. 
In the application of §372.241: 
(a) Air-line distances or mileages about corporate limits of 

municipalities shall be used. 
(b) The population of any municipality shall be deemed to be 

the highest figure shown for that municipality in any decennial 
census since (and including) the 1940 decennial census. 

[53 FR 18058, May 19, 1988, as amended at 62 FR 49942, Sept. 
24, 1997] 

Appendix G to Subchapter B of 
Chapter II—Minimum Periodic 

Inspection Standards 
A vehicle does not pass an inspection if it has one of the 

following defects or deficiencies: 

1. Brake System. 

a. Service Brakes. 
(1) Absence of braking action on any axle required to have 

brakes upon application of the service brakes (such as missing 
brakes or brake shoe(s) failing to move upon application of a 
wedge. S-cam, cam, or disc brake). 

(2) Missing or broken mechanical components including: 
shoes, lining pads, springs, anchor pins, spiders, cam rollers, 
push-rods, and air chamber mounting bolts. 

(3) Loose brake components including air chambers, spiders, 
and cam shaft support brackets. 

(4) Audible air leak at brake chamber (Example-ruptured 
diaphragm, loose chamber clamp, etc.). 

(5) Readjustment limits. 
(a) The maximum pushrod stroke must not be greater than 

the values given in the tables below and at §393.47(e). Any 
brake stroke exceeding the readjustment limit will be rejected. 
Stroke must be measured with engine off and reservoir pres- 
sure of 80 to 90 psi with brakes fully applied. 

Clamp-type brake chambers 

Brake readjust- 
ment limit: stan- 

dard stroke 

chamber 

Brake readjust- 
ment limit: long 
stroke chamber 

14% in. (44.5 mm). 

2 in. (50.8 mm). 

2 in. (50.8 mm). 
2 ¥ in. (63.5 mm).' 

.}2 in. (50.8 mm). 
2 ¥ in. (63.5 mm).? 

2 V2 in. (63.5 mm). aioe .{2 in. (50.8 mm)..... 

S6eee een SMC 229ONITIM)) ewer 2 V4 in. (657.2 mm). 

’ For type 20 chambers with a 3-inch (76 mm) rated stroke. 
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2 For type 24 chambers with a 3-inch (76 mm) rated stroke. 

Bendix DD-3 brake chambers 

Outside diameter Brake readjustment limit 

2 Y% in. (57.2 mm). 

Brake readjustment limit 

¥ in. (34.9 mm). 

¥, in. (44.5 mm). 

¥%, in. (44.5 mm) 

VY in. (31.8 mm). 

¥g in. (34.9 mm). 

. (57.2 mm). 

a sceyats 4 %2 in. (109 mm)............}1 V2 in. (38.1 mm). 

PCone 4 1346 in. (122 mm)...........]1 Yin. (38.1 mm). 

sae eietets 2 in. (50.8 mm). 

2 in. (50.8 mm). 

2 in. (50.8 mm). 

2 % in. (57.2 mm). 

2 ¥% in. (69.9 mm). 

3 in. (76.2 mm). 

(b) For actuator types not listed in these tables, the pushrod 
stroke must not be greater than 80 percent of the rated stroke 
marked on the actuator by the actuator manufacturer, or 
greater than the readjustment limit marked on the actuator by 
the actuator manufacturer. 

(6) Brake linings or pads. 
(a) Lining or pad is not firmly attached to the shoe; 
(b) Saturated with oil, grease, or brake fluid; or 
(c) Non-steering axles: Lining with a thickness less than “ 

inch at the shoe center for air drum brakes, Me inch or less at 
the shoe center for hydraulic and electric drum brakes, and less 
than ¥ inch for air disc brakes. 

(d) Steering axles: Lining with a thickness less than “4 inch 
at the shoe center for drum brakes, less than ¥ inch for air disc 

brakes and Ye inch or less for hydraulic disc and electric 
brakes. 

(7) Missing brake on any axle required to have brakes. 
(8) Mismatch across any power unit steering axle of: 
(a) Air chamber sizes. 
(b) Slack adjuster length. 
Wedge Brake Data—Movement of the scribe mark on the 

lining shall not exceed “16 inch. 

b. Parking Brake System. No brakes on the vehicle or 
combination are applied upon actuation of the parking brake 
control, including driveline hand controlled parking brakes. 

c. Brake Drum or Rotors. 
(1) With any external crack or cracks that open upon brake 

application (do not confuse short hairline heat check cracks 
with flexural cracks). 

(2) Any portion of the drum or rotor missing or in danger of 
falling away. 

d. Brake Hose. 

(1) Hose with any damage extending through the outer 

reinforcement ply. (Rubber impregnated fabric cover 1s not a 

reinforcement ply). (Thermoplastic nylon may have braid re- 

inforcement or color difference between cover and inner tube. 

Exposure of second color is cause for rejection. _ 

(2) Bulge or swelling when air pressure is applied. 

(3) Any audible leaks. 

(4) Two hoses improperly joined (such as a splice made by 

sliding the hose ends over a piece of tubing and clamping the 

hose to the tube). 

(5) Air hose cracked, broken or crimped. 

e. Brake Tubing. 

(1) Any audible leak. : 

(2) Tubing cracked, damaged by heat, broken or crimped. 

f. Low Pressure Warning Device missing, inoperative, or 

does not operate at 55 psi and below, or 12 the governor cut-out 

pressure, whichever is less. 

g. Tractor Protection Valve. Inoperable or missing tractor 

protection valve(s) on power unit. 

h. Air Compressor. 

(1) Compressor drive belts in condition of impending or 

probable failure. 
(2) Loose compressor mounting bolts. 
(3) Cracked, broken or loose pulley. 
(4) Cracked or broken mounting brackets, braces or 

adapters. 

i. Electric Brakes. 

(1) Absence of braking action on any wheel required to have 

brakes. 
(2) Missing or inoperable breakaway braking device. 

j. Hydraulic Brakes. (Including Power Assist Over Hy- 
draulic and Engine Drive Hydraulic Booster). 

(1) Master cylinder less than % full. 
(2) No pedal reserve with engine running except by pumping 

pedal. _ 
(3) Power assist unit fails to operate. 
(4) Seeping or swelling brake hose(s) under application of 

pressure. 
(5) Missing or inoperative check valve. 
(6) Has any visually observed leaking hydraulic fluid in the 

brake system. 
(7) Has hydraulic hose(s) abraded (chafed) through outer 

cover-to-fabric layer. 
(8) Fluid lines or connections leaking restricted, crimped, 

cracked or broken. 
(9) Brake failure or low fluid warning light on and/or 

inoperative. 

k. Vacuum Systems. Any vacuum system which: 
(1) Has insufficient vacuum reserve to permit one full brake 

application after engine is shut off. 
(2) Has vacuum hose(s) or line(s) restricted, abraded (chafed) 

through outer cover to cord ply, crimped, cracked, broken or has 
collapse of vacuum hose(s) when vacuum is applied. 

(3) Lacks an operative low-vacuum warning device as 
required. 

2. Coupling Devices. 

a. Fifth Wheels. 
(1) Mounting to frame. 
(a) Any fasteners missing or ineffective. 

(b) Any movement between mounting components. 
(c) Any mounting angle iron cracked or broken. 
(2) Mounting plates and pivot brackets. 
(a) Any fasteners missing or ineffective. 
(b) Any welds or parent metal cracked. 
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(c) More than % inch horizontal movement between pivot 
bracket pin and bracket. 

(d) Pivot bracket pin missing or not secured. 
(3) Sliders. 
(a) Any latching fasteners missing or ineffective. 
(b) Any fore or aft stop missing or not securely attached. 
(c) Movement more than % inch between slider bracket and 

slider base. 
(d) Any slider component cracked in parent metal or weld. 
(4) Lower coupler. 
(a) Horizontal movement between the upper and lower fifth 

wheel halves exceeds % inch. 
(b) Operating handle not in closed or locked position. 
(c) Kingpin not properly engaged. 
(d) Separation between upper and lower coupler allowing 

light to show through from side to side. 
(e) Cracks in the fifth wheel plate. 
Exceptions: Cracks in fifth wheel approach ramps and 

casting shrinkage cracks in the ribs of the body of a cast fifth 
wheel. 

(f) Locking mechanism parts missing, broken, or deformed to 
the extent the kingpin is not securely held. 

b. Pintle Hooks. 

(1) Mounting to frame. 
(a) Any missing or ineffective fasteners (a fastener is not 

considered missing if there is an empty hole in the device but 
no corresponding hole in the frame or vise versa). 

(b) Mounting surface cracks extending from point of attach- 
ment (e.g., cracks in the frame at mounting bolt holes). 

(c) Loose mounting. 

(d) Frame crossmember providing pintle hook attachment 
cracked. 

(2) Integrity. 
(a) Cracks anywhere in pintle hook assembly. 
(b) Any welded repairs to the pintle hook. 
(c) Any part of the horn section reduced by more than 20%. 
(d) Latch insecure. 

c. Drawbar/Towbar Eye. 
(1) Mounting. 
(a) Any cracks in attachment welds. 
(b) Any missing or ineffective fasteners. 
(2) Integrity. 
(a) Any cracks. 
(b) Any part of the eye reduced by more than 20%. 

d. Drawbar/Towbar Tongue.. 
(1) Slider (power or manual). 
(a) Ineffective latching mechanism. 
(b) Missing or ineffective stop. 
(c) Movement of more than % inch between slider and 

housing. 
(d) Any leaking, air or hydraulic cylinders, hoses, or cham- 

bers (other than slight oil weeping normal with hydraulic 

seals). 
(2) Integrity. 
(a) Any cracks. 
(b) Movement of %4 inch between subframe and drawbar at 

point of attachment. 

e. Safety Devices. 
(1) Safety devices missing. 
(2) Unattached or incapable of secure attachment. 

(3) Chains and hooks. 1? ae 

(a) Worn to the extent of a measurable reduction in link cross 

section. 

(b) Improper repairs including welding, wire, small bolts, 

rope and tape. 
(4) Cable. 
(a) Kinked or broken cable strands. 
(b) Improper clamps or clamping. 
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f. Saddle-Mounts. 
(1) Method of attachment. 
(a) Any missing or ineffective fasteners. 
(b) Loose mountings. 
(c) Any cracks or breaks in a stress or load bearing member. 
(d) Horizontal movement between upper and lower saddle- 

mount halves exceeds % inch. 

3. Exhaust System. 

a. Any exhaust system determined to be leaking at a point 
forward of or directly below the driver/sleeper compartment. 

b. A bus exhaust system leaking or discharging to the atmo- 
sphere: 

(1) Gasoline powered—excess of 6 inches forward of the 
rearmost part of the bus. 

(2) Other than gasoline powered—in excess of 15 inches 
forward of the rearmost part of the bus. 

(3) Other than gasoline powered—forward of a door or 
window designed to be opened. (Exception: emergency exits). 

c. No part of the exhaust system of any motor vehicle shall 
be so located as would be likely to result in burning, charring, 
or damaging the electrical wiring, the fuel supply, or any 
combustible part of the motor vehicle. 

4. Fuel System. 
a. A fuel system with a visible leak at any point. 
b. A fuel tank filler cap missing. 
c. A fuel tank not securely attached to the motor vehicle by 

reason of loose, broken or missing mounting bolts or brackets 
(some fuel tanks use springs or rubber bushings to permit 
movement). 

5. Lighting Devices. 
All lighting devices and reflectors required by part 393 shall 

be operable. 

6. Safe loading. 
a. Part(s) of vehicle or condition of loading such that the 

spare tire or any part of the load or dunnage can fall onto the 
roadway. 

b. Protection Against Shifting Cargo—Any vehicle without a 
front-end structure or equivalent device as required. 

c. Container securement devices on intermodal equipment— 
All devices used to secure an intermodal container to a chassis, 
including rails or support frames, tiedown bolsters, locking 
pins, clevises, clamps, and hooks that are cracked, broken, 
loose, or missing. 

7. Steering Mechanism 

a. Steering Wheel Free Play (on vehicles equipped with 
power steering the engine must be running). 

Manual steer- 

ing system 
Steering wheel diameter Power steering system 

b. Steering Column. 
(1) Any absence or looseness of U-bolt(s) or positioning 

part(s). 
(2) Worn, faulty or obviously repair welded universal joint(s). 
(3) Steering wheel not properly secured. 

c. Front Axle Beam and All Steering Components 
Other Than Steering Column. 

(1) Any crack(s). 
(2) Any obvious welded repair(s). 

d. Steering Gear Box. 
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(1) Any mounting bolt(s) loose or missing. 

(2) Any crack(s) in gear box or mounting brackets. 

e. Pitman Arm. Any looseness of the pitman arm on the 

steering gear output shaft. 

f. Power Steering. Auxiliary power assist cylinder loose. 

g. Ball and Socket Joints. 

(1) Any movement under steering load of a stud nut. 

(2) Any motion, other than rotational, between any linkage 

member and it’s attachment point of more than /% inch. 

h. Tie Rods and Drag Links. 

(1) Loose clamp(s) or clamp bolt(s) on tie rods or drag links. 

(2) Any looseness in any threaded joint. 

i. Nuts. Nut(s) loose or missing on tie rods pitman arm, drag 

link, steering arm or tie rod arm. 

j. Steering System. Any modification or other condition 

that interferes with free movement of any steering component. 

8. Suspension. 
a. Any U-bolt(s), spring hanger(s), or other axle positioning 

part(s) cracked, broken, loose or missing resulting in shifting of 

an axle from its normal position. (After a turn, lateral axle 

displacement is normal with some suspensions. Forward or 
rearward operation in a straight line will cause the axle to 
return to alignment). 

b. Spring Assembly. 
(1) Any leaves in a leaf spring assembly broken or missing. 
(2) Any broken main leaf in a leaf spring assembly. (Includes 

assembly with more than one main spring). 
(3) Coil spring broken. 
(4) Rubber spring missing. 
(5) One or more leaves displaced in a manner that could 

result in contact with a tire, rim, brake drum or frame. 
(6) Broken torsion bar spring in a torsion bar suspension. 
(7) Deflated air suspension, i.e., system failure, leak, etc. 

c. Torque, Radius or Tracking Components. 
Any part of a torque, radius or tracking component assembly 

or any part used for attaching the same to the vehicle frame or 
axle that is cracked, loose, broken or missing. (Does not apply 
to loose bushings in torque or track rods.) 

9. Frame. 

a. Frame Members. 
(1) Any cracked, broken, loose, or sagging frame member. 
(2) Any loose or missing fasteners including fasteners at- 

taching functional component such as engine, transmission, 
steering gear, suspension, body parts, and fifth wheel. 

b. Tire and Wheel Clearance. Any condition, including 
loading, that causes the body or frame to be in contact with a 
tire or any part of the wheel assemblies. 

c. (1) Adjustable Axle Assemblies (Sliding Subframes). 
Adjustable axle assembly with locking pins missing or not 
engaged. 

10. Tires. 

a. Any tire on any steering axle of a power unit. 
(1) With less than “2 inch tread when measured at any point 

on a major tread groove. 

(2) Has body ply or belt material exposed through the tread 
or sidewall. 

(3) Has any tread or sidewall separation. 
(4) Has a cut where the ply or belt material is exposed. 
(5) Labeled “Not for Highway Use” or displaying other mark- 

ing which would exclude use on steering axle. 

(6) A tube-type radial tire without radial tube stem 

markings. These markings include a red band around the tube 

stem, the word “radial” embossed in metal stems, or the word 

“radial” molded in rubber stems. 

(7) Mixing bias and radial tires on the same axle. 

(8) Tire flap protrudes through valve slot in rim and touches 

stem. 

(9) Regrooved tire except motor vehicles used solely in urban 

or suburban service (see exception in §393.75(e). 

(10) Boot, blowout patch or other ply repair. 

(11) Weight carried exceeds tire load limit. This includes 

overloaded tire resulting from low air pressure. 

(12) Tire is flat or has noticeable (e.g., can be heard or felt) 

leak. 
(13) Any bus equipped with recapped or retreaded tire(s). 

(14) So mounted or inflated that it comes in contact with any 

part of the vehicle. 

b. All tires other than those found on the steering axle 

of a power unit. 

(1) Weight carried exceeds tire load limit. This includes 

overloaded tire resulting from low air pressure. 

(2) Tire is flat or has noticeable (e.g., can be heard or felt) 

leak. 
(3) Has body ply or belt material exposed through the tread 

or sidewall. 
(4) Has any tread or sidewall separation. 
(5) Has a cut where ply or belt material is exposed. 

(6) So mounted or inflated that it comes in contact with any 
part of the vehicle. (This includes a tire that contacts its mate.) 

(7) Is marked “Not for highway use” or otherwise marked 

and having like meaning. 
(8) With less than 242 inch tread when measured at any point 

on a major tread groove. 

11. Wheels and Rims. 

a. Lock or Side Ring. Bent, broken, cracked, improperly 

seated, sprung or mismatched ring(s). 

b. Wheels and Rims. Cracked or broken or has elongated 
bolt holes. 

c. Fasteners (both spoke and disc wheels). Any loose, 
missing, broken, cracked, stripped or otherwise ineffective 
fasteners. 

d. Welds. 
(1) Any cracks in welds attaching disc wheel disc to rim. 
(2) Any crack in welds attaching tubeless demountable rim 

to adapter. 
me Any welded repair on aluminum wheel(s) on a steering 

axle. 
(4) Any welded repair other than disc to rim attachment on 

steel disc wheel(s) mounted on the steering axle. 

12. Windshield Glazing. 
(Not including a 2 inch border at the top, a 1 inch border at 

each side and the area below the topmost portion of the steer- 
ing wheel.) Any crack, discoloration or vision reducing matter 
except: (1) coloring or tinting applied at time of manufacture; 
(2) any crack not over 4 inch wide, if not intersected by any 
other crack; (3) any damaged area not more than 34 inch in 
diameter, if not closer than 3 inches to any other such damaged 
area; (4) labels, stickers, decalcomania, etc. (see §393.60 for 
exceptions). 

13. Windshield Wipers. 
Any power unit that has an inoperative wiper, or missing or 

damaged parts that render it ineffective. 
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Comparison of Appendix G, and the new North 
American Uniform Driver-Vehicle Inspection 

Procedure (North American Commercial Vehicle 
Critical Safety Inspection Items and Out-Of-Service 

Criteria) 
The vehicle portion of the FMCSA’s North American Uni- 

form Driver-Vehicle Inspection Procedure (NAUD-VIP) re- 
quirements, CVSA’s North American Commercial Vehicle 
Critical Safety Inspection Items and Out-Of-Service Criteria 
and Appendix G of subchapter B are similar documents and 
follow the same inspection procedures. The same items are 
required to be inspected by each document. FMCSA’s and 
CVSA's out-of-service criteria are intended to be used in ran- 
dom roadside inspections to identify critical vehicle inspection 
items and provide criteria for placing a vehicle(s) out-of- 
service. A vehicle(s) is placed out-of-service only when by rea- 
son of its mechanical condition or loading it is determined to be 
so imminently hazardous as to likely cause an accident or 
breakdown, or when such condition(s) would likely contribute 
to loss of control of the vehicle(s) by the driver. A certain 
amount of flexibility is given to the inspecting official whether 
to place the vehicle out-of-service at the inspection site or if it 
would be less hazardous to allow the vehicle to proceed to a 
repair facility for repair. The distance to the repair facility 
must not exceed 25 miles. The roadside type of inspection, 
however, does not necessarily mean that a vehicle has to be 
defect-free in order to continue in service. 

In contrast, the Appendix G inspection procedure requires 
that all items required to be inspected are in proper adjust- 
ment, are not defective and function properly prior to the 
vehicle being placed in service. 

Differences Between the Out-Of-Service Criteria & 
FMCSA’s Annual Inspection 

1. Brake System. 
The Appendix G criteria rejects vehicles with any defective 

brakes, any air leaks, etc. The out-of-service criteria allows 

20% defective brakes on non-steering axles and a certain lati- 
tude on air leaks before placing a vehicle out-of-service. 

2. Coupling Devices. 
Appendix G rejects vehicles with any fifth wheel mounting 

fastener missing or ineffective. The out-of-service criteria al- 
lows up to 20% missing or ineffective fasteners on frame 
mountings and pivot bracket mountings and 25% on 
sliderlatching fasteners. The out-of-service criteria also allows 
some latitude on cracked welds. 

3. Exhaust System. 
Appendix G follows §393.83 verbatim. The CVSA out-of- 

service criteria allows vehicles to exhaust forward of the di- 
mensions given in §393.83 as long as the exhaust does not leak 
or exhaust under the chassis. 

4. Fuel System. ee 
Same for Appendix G and the out-of-service criteria. 

5. Lighting Devices. 
Appendix G requires all lighting devices required by part 

393 to be operative at all times. The out-of-service criteria only 

requires one stop light and functioning turn signals on the rear 

most vehicle of a combination vehicle to be operative at all 

times. In addtion one operative head lamp and tail lamp are 

required during the hours of darkness. 

6. Safe Loading. ; ae, 

Same for both Appendix G and the out-of-service criteria. 

7. Steering Mechanism. o~ 

Steering lash requirements of Appendix G follows the new 

requirements of §393.209. 

8. Suspension. 

Ch. III, Subch. B, App. G 

Appendix G follows the new requirements of §393.207 which 
does not allow any broken leaves in a leaf spring assembly. The 
out-of-service criteria allows up to 25% broken or missing 
leaves before being placed out-of-service. 

9. Frame. 

The out-of-service criteria allows a certain latitude in frame 

cracks before placing a vehicle out-of-service. Appendix G fol- 
lows the new requirements of §393.201 which does not allow 
any frame cracks. 

10. Tires. 

Appendix G follows the requirements of §393.75 which re- 
quires a tire tread depth of “2 inch on power unit steering 
axles and %2 inch on all other axles. The out-of-service criteria 
only requires %2 inch tire tread depth on power unit steering 
axles and %2 inch on all other axles. 

11. Wheel and Rims. 

The out-of-service criteria allows a certain amount latitude 
for wheel and rim cracks and missing or defective fasteners. 
Appendix G meets the requirements of the new §393.205 which 
does not allow defective wheels and rims non-effective nuts and 
bolts. 

12. Windshield Glazing. 
The out-of-service criteria places in a restricted service con- 

dition any vehicle that has a crack or discoloration in the 
windshield area lying within the sweep of the wiper on the 
drivers side and does not address the remaining area of the 
wind shield. Appendix G addresses requirements for the whole 
windshield as specified in §393.60. 

13. Windshield Wipers. 
Appendix G requires windshield wipers to be operative at all 

times. The out-of-service criteria only requires that the wind- 
shield wiper on the driver’s side to be inspected during inclem- 
ent weather. 

[66 FR 49875, Oct. 1, 2001; 73 FR 76827, Dec. 17, 2008; 77 FR 
46639, Aug. 6, 2012; 77 FR 59829, Oct. 1, 2012; 78 FR 58486, 
Sept. 24, 2013] 
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Medical Advisory Criteria 
Note: Unlike regulations which are codified and 

have a statutory base, the recommendations in this 
advisory are simply guidance established to help the 
medical examiner determine a driver’s medical qualifi- 
cations pursuant to Section 391.41 of the Federal Motor 
Carrier Safety Regulations (FMCSRs). The Office of 
Motor Carrier Research and Standards routinely sends 
copies of these guidelines to medical examiners to assist 
them in making an evaluation. The medical examiner 
may, but is not required to, accept the 
recommendations. Section 390.3(d) of the FMCSRs al- 
lows employers to have more stringent medical 
requirements. 

391.41(b)(1) A person is physically qualified to drive 
a commercial motor vehicle if that person: 

Has no loss of a foot, leg, hand, or arm, or has been 
granted a Skill Performance Evaluation (SPE) Certifi- 
cate pursuant to Section 391.49, and 

391.41(b)(2) A person is physically qualified to drive 
a commercial motor vehicle if that person has no im- 
pairment of: 

(i) A hand or finger which interferes with prehension 
or power grasping. 

(ii) An arm, foot, or leg which interferes with the 
ability to perform normal tasks associated with operat- 
ing a commercial motor vehicle. 

Gi) Any other significant limb defect or limitation 
which interferes with the ability to perform normal 
tasks associated with operating a commercial motor 
vehicle. 

(iv) Has been granted a Skill Performance Evalua- 
tion (SPE) certificate pursuant to Section 391.49. 

A person who suffers loss of a foot, leg, hand or arm 
or whose limb impairment in any way interferes with 
the safe performance of normal tasks associated with 
operating a commercial motor vehicle is subject to the 
SPE Certification Program pursuant to Section 391.49, 
assuming the person is otherwise qualified. 

With the advancement of technology, medical aids 
and equipment, modifications have been developed to 
compensate for certain disabilities. The SPE Certifica- 
tion Program (formerly the Limb Waiver Program) was 

designed to allow persons with the loss of a foot or limb 

or with functional impairment to qualify under the 

Federal Motor Carrier Safety Regulations ( FMCSRs ) by 

use of prosthetic devices or equipment modifications 

which enable them to safely operate a commercial motor 

vehicle. Since there are no medical aids equivalent to 

the original body or limb, certain risks are still present, 

and thus restrictions may be included on individual 

SPE certificates when a State Director for the FMCSA 

determines they are necessary to be consistent with 

safety and public interest. 

If the driver is found otherwise medically qualified 

(391.41(b)(3) through (13)), the medical examiner must 

check on the medical certificate that the driver is quali- 

fied only if accompanied by a SPE certificate. The driver 
and the employing motor carrier are subject to appro- 
priate penalty if the driver operates a motor vehicle in 
interstate or foreign commerce without a current SPE 
certificate for his/her physical disability. 

391.41(b)(3) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no established medical history or clinical diag- 
nosis of diabetes mellitus currently requiring insulin for 
control. 

Diabetes mellitus is a disease which, on occasion, can 
result in a loss of consciousness or disorientation in time 
and space. Individuals who require insulin for control 
have conditions which can get out of control by the use 
of too much or too little insulin, or food intake not 
consistent with the insulin dosage. Incapacitation may 
occur from symptoms of hyperglycemic or hypoglycemic 
reactions (drowsiness, semiconsciousness, diabetic 
coma, or insulin shock). 

The administration of insulin is within itself, a com- 

plicated process requiring insulin, syringe, needle, alco- 
hol sponge and a sterile technique. Factors related to 
long-haul commercial motor vehicle operations such as 
fatigue, lack of sleep, poor diet, emotional conditions, 
stress, and concomitant illness, compound the diabetic 
problem. Because of these inherent dangers, the 
FMCSA has consistently held that a diabetic who uses 
insulin for control does not meet the minimum physical 
requirements of the FMCSRs. 

Hypoglycemic drugs, taken orally, are sometimes 
prescribed for diabetic individuals to help stimulate 
natural body production of insulin. If the condition can 
be controlled by the use of oral medication and diet, then 
an individual may be qualified under the present rule. 

See Conference Report on Diabetic Disorders and 
Commercial Drivers and Insulin-Using Commercial 
Motor Vehicle Drivers at: http://www.fmcsa.dot.gov/ 
rulesregs/medreports.htm 

391.41(b)(4) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no current clinical diagnosis of myocardial in- 
farction, angina pectoris, coronary insufficiency, 
thrombosis. 

or 

Any other cardiovascular disease of a variety known 
to be accompanied by syncope, dyspnea, collapse, or 
congestive cardiac failure. 

The term “has no current clinical diagnosis of” is 
specifically designed to encompass, (1) a current cardio- 
vascular condition; or (2) a cardiovascular condition 

which has not fully stabilized regardless of the time 
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limit. The term “known to be accompanied by” is de- 

signed to include a clinical diagnosis of a cardiovascular 

disease (1) which is accompanied by symptoms of syn- 

cope, dyspnea, collapse, or congestive cardiac failure; 

and or (2) which is likely to cause syncope, dyspnea, 

collapse, or congestive cardiac failure. 

It is the intent of the Federal Motor Carrier Safety 

Regulations to render unqualified, a driver who has a 

current cardiovascular disease which is accompanied by 

and/or likely to cause symptoms of syncope, dyspnea, 

collapse, or congestive cardiac failure. However, the 

subjective decision of whether the nature and severity of 

an individual’s condition will likely cause symptoms of 

cardiovascular insufficiency is on an individual basis 

and qualification rests with the medical examiner and 

the motor carrier. In those cases where there is an 

occurrence of cardiovascular insufficiency (myocardial 

infarction, thrombosis, etc.), it is suggested that, before 
a driver is certified, he/she have a normal resting and 
stress ECG, no residual complications, no physical limi- 
tations, and is taking no medication likely to interfere 

with safe driving. 

Coronary artery bypass surgery and pacemaker im- 
plantation are remedial procedures and thus not 
unqualifying. Implantable cardioverter defibrillators 
are disqualifying due to risk of syncope. Coumadin is a 
medical treatment which can improve the health and 
safety of the driver and should not, by its use, medically 
disqualify the commercial driver. The emphasis should 
be on the underlying medical condition(s) which require 
treatment and the general health of the driver. FMCSA 
should be contacted at (202) 366-1790 for additional 
recommendations regarding the physical qualification 
of drivers on coumadin. 

(See Cardiovascular Advisory Panel Guidelines for 
the Medical Examination of Commercial Motor Vehicle 
Drivers at: http://www.fmcsa.dot.gov/rulesregs/ 
medreports.htm) 

391.41(b)(5) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no established medical history or clinical diag- 
nosis of a respiratory dysfunction likely to interfere with 
the ability to control and drive a commercial motor 
vehicle safely. 

Since a driver must be alert at all times, any change 
in his or her mental state is in direct conflict with 
highway safety. Even the slightest impairment in respi- 
ratory function under emergency conditions (when 
greater oxygen supply is necessary for performance) 
may be detrimental to safe driving. 

There are many conditions that interfere with oxy- 
gen exchange and may result in incapacitation, includ- 
ing emphysema, chronic asthma, carcinoma, 
tuberculosis, chronic bronchitis and sleep apnea. If the 
medical examiner detects a respiratory dysfunction, 
that in any way is likely to interfere with the driver’s 
ability to safely control and drive a commercial motor 

vehicle, the driver must be referred to a specialist for 

further evaluation and therapy. 

Anticoagulation therapy for deep vein thrombosis 

and/or pulmonary thromboembolism 1s not unqualifying 

once optimum dose is achieved, provided lower extrem- 

ity venous examinations remain normal and the treat- 

ing physician gives a favorable recommendation. 

See Conference on Pulmonary/Respiratory Disorders 

and Commercial Drivers at: http://www.fmcsa.dot.gov/ 

rulesregs/medreports.htm 

391.41(b)(6) 

A person is physically qualified to drive a commercial 

motor vehicle if that person: 

Has no current clinical diagnosis of high blood pres- 

sure likely to interfere with the ability to operate a 

commercial motor vehicle safely. 

Hypertension alone is unlikely to cause sudden col- 

lapse; however, thelikelihood increases when target or- 

gan damage, particularly cerebral vascular disease is 

present. This advisory criteria is based on FMCSA’s 
Cardiovascular Advisory Guidelines for the Examina- 
tion of CMV Drivers, which used the Sixth Report of the 
Joint National Committee on Prevention, Detection, 

Evaluation, and Treatment of High Blood Pressure 

(1997). 

Stage 1 hypertension corresponds to a systolic BP of 
140-159 mmHg and/or a diastolic BP of 90-99 mmHg. 
The driver with a BP in this range is at low risk for 
hypertension-related acute incapacitation and may be 
medically certified to drive for a one-year period. Certi- 
fication examinations should be done annually thereaf- 
ter and should be at or less than 140/90. If less than 
160/100, certification may be extended one time for 

three months. 

A blood pressure of 160—179 systolic and/or 100—109 
diastolic is considered Stage 2 hypertension, and the 
driver is not necessarily unqualified during evaluation 
and institution of treatment. The driver is given a one 
time certification of three months to reduce his or her 
blood pressure to less than or equal to 140/90. A blood 
pressure in this range is an absolute indication for 
antihypertensive drug therapy. Provided treatment is 
well tolerated and the driver demonstrates a BP value of 
140/90 or less, he or she may be certified for one year 
from the date of the initial exam. The driver is certified 
annually thereafter. 

A blood pressure at or greater than 180 (systolic) and 
110 (diastolic) is considered Stage 3, high risk for an 
acute BP-related event. The driver may not be quali- 
fied, even temporarily, until reduced to equal to or less 
than 140/90 and treatment is well tolerated. The driver 
may be certified for 6 months and biannually (every 6 
months) thereafter if at recheck BP is equal to or less 
than 140/90. 

Annual recertification is recommended if the medical 
examiner does not know the severity of hypertension 
prior to treatment. 
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An elevated blood pressure finding should be con- 
firmed by at least two subsequent measurements on 
different days. 

Treatment includes non-pharmacologic and 
pharmacologic modalities as well as counseling to re- 
duce other risk factors. Most antihypertensive medica- 
tions also have side effects, the importance of which 
must be judged on an individual basis. Individuals must 
be alerted to the hazards of these medications while 
driving. Side effects of somnolence or syncope are par- 
ticularly undesirable in commercial drivers. 

Guidelines for blood pressure evaluation 

Secondary hypertension is based on the above stages. 

Evaluation is warranted if patient is persistently 
hypertensive on maximal or near-maximal doses of 2-3 
pharmacologic agents. Some causes of secondary hyper- 
tension may be amenable to surgical intervention or 
specific pharmacologic therapy. (See Cardiovascular Ad- 
visory Panel Guidelines for the Medical Examination of 
Commercial Motor Vehicle Drivers at: http://www. 
fmcsa.dot.gov/rulesregs/medreports.htm) 

Recertification 

1 year if <140/90. One-time certificate for 3 months if 140- 

1 year from date of exam if <140/90. 

Reading Category Expiration Date 

159/90-99. 
160-179/100-109 One-time certificate for 3 months. 

2180/110 Stage 3 Disqualified 6 months from date of exam if <140/90, then every 6 
months if <140/90. 

Driver qualified if <140/90. 

391.41(b)(7) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no established medical history or clinical diag- 
nosis of a rheumatic, arthritic, orthopedic, muscular, 
neuromuscular or vascular disease which interferes 
with the ability to control and operate a commercial 
motor vehicle. 

Certain diseases are known to have acute episodes of 
transient muscle weakness, poor muscular coordination 
(ataxia), abnormal sensations (paresthesia), decreased 
muscle tone (hypotonia), visual disturbances and pain 
which may be suddenly incapacitating. With each re- 
curring episode, these symptoms may become more pro- 
nounced and remain for longer periods of time. Other 
diseases have more insidious onsets and display symp- 
toms of muscle wasting (atrophy), swelling and 
paresthesia which may not suddenly incapacitate a per- 
son but may restrict his/her movements and eventually 
interfere with the ability to safely operate a motor 
vehicle. In many instances these diseases are degenera- 
tive in nature or may result in deterioration of the 
involved area. 

Once the individual has been diagnosed as having a 
rheumatic, arthritic, orthopedic, muscular, 

neuromuscular or vascular disease, then he/she has an 

established history of that disease. The physician, when 

examining an individual, should consider the following: 

(1) The nature and severity of the individual’s condi- 

tion (such as sensory loss or loss of strength; 

(2) The degree of limitation present (such as range of 

motion); 

(3) The likelihood of progressive limitation (not al- 

ways present initially but manifest itself over time); 

(4) The likelihood of sudden incapacitation. 

If severe functional impairment exists, the driver 
does not qualify. In cases where more frequent monitor- 
ing is required, a certificate for a shorter period of time 
may be issued. 

See Conference on Neurological Disorders and Com- 
mercial Drivers at: http://www.fmcsa.dot.gov/rulesregs/ 
medreports.htm 

391.41(b)(8) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no established medical history or clinical diag- 
nosis of epilepsy; 

or 

Any other condition which is likely to cause the loss 
of consciousness, or any loss of ability to control a 
commercial motor vehicle. 

Epilepsy is a chronic functional disease character- 
ized by seizures or episodes that occur without warning, 
resulting in loss of voluntary control which may lead to 
loss of consciousness and/or seizures. Therefore, the 
following drivers cannot be qualified: 

(1) a driver who has a medical history of epilepsy; 

(2) a driver who has a current clinical diagnosis of 
epilepsy; or 

(3) a driver who is taking antiseizure medication. 

If an individual has had a sudden episode of a 
nonepileptic seizure or loss of consciousness of unknown 
cause which did not require antiseizure medication, the 
decision as to whether that person’s condition will likely 
cause the loss of consciousness or loss of ability to 
control a commercial motor vehicle is made on an indi- 
vidual basis by the medical examiner in consultation 
with the treating physician. Before certification is con- 
sidered, it is suggested that a 6-month waiting period 
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elapse from the time of the episode. Following the wait- 

ing period, it is suggested that the individual have a 

complete neurological examination. If the results of the 

examination are negative and antiseizure medication is 

not required, then the driver may be qualified. 

In those individual cases where a driver had a sei- 

zure or an episode of loss of consciousness that resulted 

from a known medical condition (e.g., drug reaction, 

high temperature, acute infectious disease, dehydra- 

tion, or acute metabolic disturbance), certification 

should be deferred until the driver has fully recovered 

from that condition, has no existing residual complica- 

tions, and is not taking antiseizure medication. 

Drivers with a history of epilepsy/seizures off 

antiseizure medication and seizure-free for 10 years 

may be qualified to operate a CMV in interstate 

commerce. Interstate drivers with a history of a single 

unprovoked seizure may be qualified to drive a CMV in 

interstate commerce if seizure-free and off antiseizure 

medication for a 5-year period or more. 

See Conference on Neurological Disorders and Com- 
mercial Drivers at: http://www.fmcsa.dot.gov/rulesregs/ 
medreports.htm 

391.41(b)(9) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no mental, nervous, organic, or functional dis- 
ease or psychiatric disorder likely to interfere with the 
driver’s ability to drive a commercial motor vehicle 

safely. 

Emotional or adjustment problems contribute di- 
rectly to an individual’s level of memory, reasoning, 
attention, and judgment. These problems often underlie 
physical disorders. A variety of functional disorders can 
cause drowsiness, dizziness, confusion, weakness, or 
paralysis that may lead to incoordination, inattention, 

loss of functional control and susceptibility to crashes 
while driving. Physical fatigue, headache, impaired co- 
ordination, recurring physical ailments, and chronic 
“nagging” pain may be present to such a degree that 
certification for commercial driving is inadvisable. So- 
matic and psychosomatic complaints should be thor- 
oughly examined when determining an individual’s 
overall fitness to drive. Disorders of a periodically inca- 
pacitating nature, even in the early stages of develop- 
ment, may warrant disqualification. 

Many bus and truck drivers have documented that 
“nervous trouble” related to neurotic, personality, emo- 
tional or adjustment problems is responsible for a sig- 
nificant fraction of their preventable crashes. The 
degree to which an individual is able to appreciate, 
evaluate and adequately respond to environmental 
strain and emotional stress is critical when assessing an 
individual’s mental alertness and flexibility to cope with 
the stresses of commercial motor vehicle driving. 

When examining the driver, it should be kept in mind 
that individuals who live under chronic emotional up- 
sets may have deeply ingrained maladaptive or erratic 

behavior patterns. Excessively antagonistic, instinctive, 

impulsive, openly aggressive, paranoid or severely de- 

pressed behavior greatly interfere with the driver's abil-
 

ity to drive safely. Those individuals who are highly 

susceptible to frequent states of emotional instability 

(schizophrenia, affective psychoses, paranoia, anxiety or 

depressive neurosis) may warrant disqualification. 

Careful consideration should be given to the side 

effects and interactions of medications in the overall 

qualification determination. See Psychiatric Conference 

Report for specific recommendations on the use of these 

medications and potential hazards for driving. 

See Conference on Psychiatric Disorders and Com- 

mercial Drivers at: http://www.fmcsa.dot.gov/rulesregs/ 

medreports.htm 

391.41 (b)(10) 

A person is physically qualified to drive a commercial 

motor vehicle if that person: 

Has a distant visual acuity of at least 20/40 (Snellen) 

in each eye with or without corrective lenses, or visual 

acuity separately corrected to 20/40 (Snellen) or better 

with corrective lenses; 

and 

distant binocular acuity of at least 20/40 (Snellen) in 
both eyes with or without corrective lenses; 

and 

field of vision of at least 70 degrees in the horizontal 
meridian in each eye; 

and ~ 

the ability to recognize the colors of traffic control 
signals and devices showing standard; red, green, and 
amber. 

The term “ability to recognize the colors of” is inter- 
preted to mean if a person can recognize and distinguish 
among traffic control signals and devices showing stan- 
dard red, green, and amber, he or she meets the mini- 
mum standard, even though he or she may have some 
type of color perception deficiency. If certain color per- 
ception tests are administered (such as Ishihara, 
Pseudoisochromatic, Yarn, etc.), and doubtful findings 

are discovered, a controlled test using signal red, green, 
and amber may be employed to determine the driver’s 
ability to recognize these colors. 

Contact lenses are permissible if there is sufficient 
evidence to indicate that the driver has good tolerance 
and is well adapted to their use. Use of a contact lens in 
one eye for distant visual acuity and another lens in the 
other eye for near vision is not acceptable, nor are 
telescopic lenses acceptable for driving commercial mo- 
tor vehicles. 

If an individual meets the criteria by the use of 
glasses or contact lenses, the following statement shall 
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appear on the Medical Examiner’s Certificate: “Quali- 
fied only if wearing corrective lenses.” CMV drivers who 
do not meet the Federal vision standards may call (202) 
366-1790. 

See Visual Disorders and Commercial Drivers at: 
http://www.fmesa.dot.gov/rulesregs/medreports.htm 

391.41(b)(11) 

A person is physically qualified to drive a commercial 
vehicle if that person: 

First perceives a forced whispered voice in the better 
ear at not less than five feet with or without the use of 
a hearing aid. 

or 

If tested by use of an audiometric device, does not 
have an average hearing loss in the better ear greater 
than 40 decibels at 500 Hz, 1,000 Hz and 2,000 Hz with 
or without a hearing aid when the audiometric device is 
calibrated to the American National Standard, [for- 
merly American Standard Association (ASA)] Z24.5— 
1951. 

Since the prescribed standard under the FMCSRs is 
the American National Standards Institute (ANSD, it 
may be necessary to convert the audiometric results 
from the International Standards Organization (ISO) 
standard to the ANSI standard. Instructions are in- 
cluded on the Medical Examination Report form. 

If an individual meets the criteria by using a hearing 
aid, the driver must wear that hearing aid and have it 
in operation at all times while driving. Also, the driver 
must be in possession of a spare power source for the 
hearing aid. 

For the whispered voice test, the individual should be 
stationed at least 5 feet from the examiner with the ear 
being tested turned toward the examiner. The other ear 
is covered. Using the breath which remains after a 
normal expiration, the examiner whispers words or ran- 
dom numbers such as 66, 18, 23, etc. The examiner 

should not use only sibilants (s-sounding test 
materials). If the individual fails the whispered voice 
test, the audiometric test should be administered. 

If an individual meets the criteria by the use of a 
hearing aid, the following statement must appear on the 
Medical Examiner’s Certificate “Qualified only when 
wearing a hearing aid.” 

See Hearing Disorders and Commercial Motor Ve- 

hicle Drivers at: http://www.fmcsa.dot.gov/rulesregs/ 
medreports.htm 

391.41(b)(12) 

A person is physically qualified to drive a commercial 

vehicle if that person: 

Does not use a controlled substance identified in 21 

CFR 1308.11, Schedule I, an amphetamine, a narcotic, 

or any other habit-forming drug. 

Exception: A driver may use such a substance or 

drug, if the substance or drug is prescribed by a licensed 

medical practitioner who is familiar with the driver’s 
medical history and assigned duties; and has advised 
the driver that the prescribed substance or drug will not 
adversely affect the driver’s ability to safely operate a 
commercial motor vehicle. 

This exception does not apply to the use of 
methadone. 

The intent of the medical certification process is to 
medically evaluate a driver to ensure that the driver has 
no medical condition which interferes with the safe 
performance of driving tasks on a public road. If a driver 
uses a Schedule I drug or other substance, amphet- 
amine, a narcotic, or any other habit-forming drug, it 
may be cause for the driver to be found medically 
unqualified. Motor carriers are encouraged to obtain a 
practitioner’s written statement about the effects on 
transportation safety of the use of a particular drug. 

A test for controlled substances is not required as 
part of this biennial certification process. The FMCSA or 
the driver’s employer should be contacted directly for 
information on controlled substances and alcohol test- 
ing under Part 382 of the FMCSRs. 

The term “uses” is designed to encompass instances 
of prohibited drug use determined by a physician 
through established medical means. This may or may 
not involve body fluid testing. If body fluid testing takes 
place, positive test results should be confirmed by a 
second test of greater specificity. The term “habit form- 
ing” is intended to include any drug or medication gen- 
erally recognized as capable of becoming habitual, and 
which may impair the user’s ability to operate a com- 
mercial motor vehicle safely. 

The driver is medically unqualified for the duration 
of the prohibited drug(s) use and until a second exami- 
nation shows the driver is free from the prohibited 
drug(s) use. Recertification may involve a substance 
abuse evaluation, the successful completion of a drug 
rehabilitation program, and a negative drug test result. 
Additionally, given that the certification period is nor- 
mally 2 years, the examiner has the option to certify for 
a period of less than 2 years if this examiner determines 
more frequent monitoring is required. 

See Conference on Neurological Disorders and Com- 
mercial Drivers and Conference on Psychiatric Disor- 
ders and Commercial Drivers at: http://www.fmcsa.dot. 
gov/rulesregs/medreports.htm 

391.41(b)(13) 

A person is physically qualified to drive a commercial 
motor vehicle if that person: 

Has no current clinical diagnosis of alcoholism. 

The term “current clinical diagnosis” is specifically 
designed to encompass a current alcoholic illness or 
those instances where the individual’s physical condi- 
tion has not fully stabilized, regardless of the time 
element. If an individual shows signs of having an 
alcohol-use problem, he or she should be referred to a 
specialist. After counseling and/or treatment, he or she 
may be considered for certification. 
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SUBJECT INDEX 

pee caplet index is designed to help you quickly locate information in the Federal Motor arrier Safety Regulations Handbook. Because each chapter is numbered separately, subject categories are referenced by chapter and page number within that chapter. 
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 cece eee e cence eee etenere enc cecencccsnscnncs 465 

Drivers, multiple employer 391.63 52.2... 2 nccccv ene cess esa n ee view tie Hee sietisine Mp mane Aiea ==> aeice sine Aare ma area 464 

Drivers, regularly employed prior to Jan. 1, 1971 391.61........... 06. cee cence eee cent erect eee e teense eces 464 

Duties! OtCATTlereCrIVeLe co Ole las cect cre cris ciclete ars icic ie. sisisie, afe cisvster veut > ele veveusloys fete oie 0s ole =\- Veta telayet ala aiictoi i heeled 435 

Employment, application for 383.35, 391.21 .........cc cece cere ence een e eee eee e tee ent ne eeccesce sees 282, 438 

Exemptions, general 391-2 o.oo suis wc ais ys coat awites ye net o's oeieie ode o'eie ve sama cia diawih aitailnincieitaeain> Seiok lai manned 435 

Familiarity: with rules 390.3 (C2). ncteccce sien eters ie 04s age as ¢e 5.c pore tna nylon cine pine a sino eo nee ie ae 403 

Marinevenicle driver CelMitiOn 390.0. 25 cite ae sctele= a lerar oie sins ere a wig sin vystn aiale sim x aba amie = x nama git A la nla 412 

Investisationvand INqQuinles SOL 29. ca. verses ce s+ thot an ates acetate meee eet eam cine sim nen adem aoa ee ane eeneae 440 

IMedicaltevaltiationsyCOmilictiolscs Old cman terreeere rere retentive rere te vote estore tote t= fete ete oleate ott tee 459 

Medical examination; certificate of physical examination 391.43 ...........5.00. 222. sec eee eee even eee ese 447 

IMentalsconditionvot: Criviers 3 Gls01(O) (Gyre reece ene rere eee ee eer tS et eee ee 446 

Persons who must be medically examined and certified 391.45. .........0.2.00c2dsn0s wie som u tien emits seeeiee <a 458 

Physical defects waivers: 99149 foi os birt ope sip he ieee mien: Ae Gir selels a oie op ance: sleep ene pon ee = eae oe 459 

Riivcicaltqiwalitica tome 0000 le ne aces acs ater secrets fate ta nous aletpennrees ore ekeras ayn oe olen oie ce eee 5.» 5.0 eee eee 445 

Oualifications con drivers 39 Lal Le. ies ceo cia siete feGinig sls sim cninwsis wis) 0x0 orale o ejnole ale Cin cig sie cles ae ae ee 436 

Roadatestvand certification. 39 1:31 scases cote sooo nciiww so 66eG sascha ao oe ee ae eee eee ene sae 444 

Road test, equivalent of BOL 33. oo. cncce ce ce cou cb oo: Mego se wee aged ns news och neo ae ety teow ele «occas ee 444 

Driver’s license 

Disqualification of drivers 391215 «. 2..kea-e: -eeteep wise Ghats ties, canna ee eres Jee eee eee See 436 
see also “Commercial driver’s license” 

Driveshaft; protectionon Dus'a93, SO rics cece occ severe agers oinssadtel oe aeteaeee eT oe eee O22, 

Driving 

Drivin ercon ditions-Ad Verse SOO el (DO) Mercemnr otters tte cso cree cretsroer eee Ree ee ooo ete eee o39 

Driving soutromservicemvehicles7s 96:9 (C)(2) samme cee cect seictiiciee tieteieer iecie aera etere eer eer ete nee ee eee 562 

Driving rules; compliance’ with state and local 392:2.....0.. were ocd oes See neo eR en. Eee eee 467 

Driving unsafe vehicle-prahibited 396. 7,<.s.s., cases: «sess escsee sco sss cnubdute. cee ce. ARR Ren eee 562 

Driving vehicleccontaining carbon monoxide S92:66 a... «Mast erin See eee Ce ee ee 474 

Driving whiletill oritatigued: 392 Sie.2. cas cae ara oe atecta wee ae sini otiaie < Lear gee ee eres ee 467 

Llazardous conditions CautiOm G92] ticki a recees tcc uees cee eee e ok oe meme ee ee ae Cee eee 471 

Driving rules, compliance with state and local 392.2 ............ 0... c ccc ccc ccc cece cucu cucucutucucucucucuces 467 
Driving rules scope B92U 0. 2. pics tee eee RAE LET iar SAE Se ala stato takes ives HE Oe OC a 467 

Drug testingsee “Controlled substance testing” 

E 

Emergency equipment 

Flame-producing devices prohibited on certain vehicles 393.95(g)........cccccecceucccucceuccucceuccecccece. 524 
Fusees 393.95(j) : 
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Subject Term, Section No. Page 

EP sbee OMAN Dy dEIVer OOD laa eee Nn ES io xan ye S ee, pedi baetba lamination tote 469 
BO REUSE 2.5 20 0c OMAR 15 ect Stree Sears wc cienbeal ts anton Bes aoe shih Shes fs hoes aos sctbocheneps g eed SAS} 
Be ele St Ae) ee OR et a re.d ca yrtlroaho i.e talpoees carte oodeecale bens F.oeccbetcsds atlas on Siento. 524 
Warning devices for phopredivechicles G02 05 () Ae Whe pint fe) ANN te Me yc, Rao see. on or cmbteny 

BIN ELE CUOSECHEL I IO. L300 90 a0, freemen si ie en en ee OE 423, 424 
Emergency signals 

Flame-producing types, attachment to vehicles prohibited: SOA24 Fa Pry. eee a an eee 472 
Flame-producing, types, restrictions on use 392.25.......0..c.cccccseccececccbeceeeeecccceccccecccs 472 
Piacementiot Stopped Veniclas‘302 2970-440 on .5 =e oe eae, YORUM OATES te HOS Scan 472 
Requirements SIDS Ce R ne eee etna ee ee Re EE? WRN, IR SS I IGN. Z5 5 

Employee safety and health standards 399......0......0.0.c0ccccccccccecuccecececuece cece ceebecececccceccc, 591 
EM UlO vem ap DUCALON fot 3o 699 Lol hen ae ve ee eo, odes ce a 282, 438 
Equipment and accessories, additional 390.17............0.c0cccccccceccccccccuctucecceccectectcneceeceee, 419 
Exempt intracity operations 390.5, 391.43(d), 391.45(b)(2), 391.62... .....00cc0ccccccccccecees 412, 447, 458, 464 
Exempt transportation, commodities not exempt by Statuteg72.1154 ee ee 165 
Bx PAUSHAYSLOMAIOCALLOI Gat PRN foe RE ace ee ee Pee ARS) ES LY I Dee 520 
TEX PRUSEISVOLEIN tt OLSEN 2S, O [ogy ran tile a cae ites onal tot ad Onis Ae ea A ee ee 110 
PeRi bests ONC LOnOM) VEMICIOS 400,69 oe te. Meals etal eee ei le ee ee ee ee 474 
Explosives and other dangerous articlessee “Hazardous materials” 

F 

Tat SIAIESO LT CLERC LANCE MESS MEY ee Meise Sad sie 3s oops twa BOS EIA HR ee 466 
Federal Motor Carrier Safety Administration, list of regional offices 390.27. ...........0000ccccccceeeese 424 
eS Oe mR EY ESN a ERIRE WOE NI a Sa puny rae Sesser 3 GSE Sew nnd SE Lee RUS GOR, Sd Ato et a 510 

Financial responsibility 

Messen domiciled commercia! zone 387.3.1(a), B87.7(O)(B) «o.< cus weics Sekai ile SRE ds SVM parsley) 

Financial responsibility, minimum levels 

PAGE EMT Clete Ole PASSCLIPET A SOT Ie. Yoana Se aid bocce Sie aloe oie oot PR oe eeu ee one Ee Le, ee 383 

BACiererCRELIOLR SE PLOT DY IL te coon csc Sie Sem Binse nye cde < artoe + Bice Tessin biviea Oe eyooe COTS Os AE REMC cee ear eer a ee ae 378 

Bite CSCI OUISNEL, TEQUITEE 3.99: 99(G) 5 sion in cou cir b ica cass vowippmnnwe ooUaweeau aebde anor Geee ars) BR eee 523 

Flags 

REGuUIned lon. PLO) CCbIN Gy] OAGS! 399. O Lar emfent meth ees sink ceed ee ean riemeeen sea oe eae neers 521 

PI PSCIICAOUBEOS 395.9). .0 5% sol ale sw Sanh 04% bininsnyh tn Wig s-0 hyp. oos-5 is wre Ae poteg/ Pee pe Aan Me eR ee 524 

REE BE OPURP TING TIES LON 255185 15 Sle esi nis nisssicjeser te ak BS wh dhlvw slateseieecesaererarartts Obal ieee teeta rerip eee eee te 520 

Freight charges 

rei DeTignte CoLantisnieg hy CALs 7/2001 Gd ss ae cele vs fhe sseeioinlas <6 Blob orets ge Cle hehehe a elena an neo et aaregeeretee 220 

are COC M RO CUIALOLY OT FC UIM er pest Heck fs ke vs Soe edn She cae MN Ouida ae ae AN Tae Hata meme caten ete Taste som aaeee 220 
Pere pSV AMOI DETION 7 Pe OUD vic: hate larcinin'sis) stele pie inulaia’s sia-atataie eialuin aly &s"elelelae eleiete in nialeiata nig’ etaun » oe eee Reon eer Sep | 

ESPOMtECeNCIStEUCCULG SOS RL Lee eee carne Sec rare vee nerereel Ere CTS HORE ETE are ee ee rere tte Te ee 528 

Fuel system 
Tnquitied MeerOlenin gas, LUC SYSLEMA GID.09 occ nists aries ae ak 24 aoesainisianitdieisiais santa dba MOIS ete Ty RT eee Oat a 509 

Frees LLANE p BCPC 9k Oe eee lect iow cua ss cig de a ets WER «vos wit pes Mn ana ek bmoh on og KN MARR aueecare 507 

Bueling of velicles, precaution d92.50 5 025. .oe occa os + ines nie on veins wininin Sin oge apna dw sipeehs Sieceiedels ib ticle ah Alen s 7 inion 473 

PLS TES oR ret Cafes WSL) oe OO Orn eA Ee OR Caer sigan cence Tome Doitae 8 Oe 414 

G 

Glazing and window construction 

Specification for glazing 393.60 ..........6.c cece eee eee ee eee nee e een eee 504 

TREC OTIS RT CUIOUES 05-0 LMR ERRERD OAS AL ERED SSR SER Mea be Mh Uhs SEs bales CORN AS RGR TT ANOR SAVIOR cose es nee et eree ees 505 

MUO CADET UIC LOTS nso eee ete tie Ut Seas Ss ete Ne o's coe Mean Cae Te neem mmsiMe cote Leelee cy at vewee et emis 506 

Grade crossings, precautions 

Vehicles required to slow down 392.11 ...........: cece rece eee eee eee nee nee etter nee e es 471 

Vehicles required to stop 392.10.........0:.cccee tence eee een errr eter teeter ees 470 
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Gross combination weight rating, definition 390.5 ..............00s0eeee seer een 410 

Gross vehicle weight rating, definition 390.5, OTOP ee nae a ara tribe cick circ reno Ou NS OEIC OIG 410, 412 

H 

Hawaii 393. 93(d): COSA nase vase stato oe oe cient cena se teetentarrcccopepnrer cree > ine Omen ans fea secs ae 523, 541 

Hazard warning signal flashers 392.22, 393.19 .........000 sees ene e nent net eee eee eee 472, 493 

Hazardous materials 

Applicability. of rules 397.1 cisccco3sloc0 sfuieae <tc oo +p e's + or sate maleic ane Aber rieae* Rarer Ue string waaee Ei 

Attendance and surveillance of motor vehicles 397.5 ..........0.cscece cece ene ee eect et enter rece teereesesssscees 571 

Compliance with Federal Motor Carrier Safety Regulations 397.2 ...0c.weresscere nr cnn otinie Oil tebeencinseriseee 571 

PG errata Ree nee peer rrmer ry intr rer Sree hak re a oo ee er ee 303 

Nie ey iy a Re A ee enn, Sn wren rt eee ee ee enor sa ee rere ata 573 

Paling 30 ul D she tak hee ne rere po tine Oe ne ea ae aeemnbetineeriemenn er Vera (alge cele ocala aes 573 

Instructions and documents 397.19:...cv.ccasse news ceteeceweae agar see mene en dete aueie denna dete eat mam ae me amie 574 

PAE HAT G58 9 757 ece aio x 3 2 wes vse) a net einfalocs sina SOS acim te Aa Mya o we opel im Aaa ie c/a Raa ele an > eR ee a p12 

Smioking 997.18. ian v0 crdec es cs +aos seb si vaagentn gm apr Ginpemisens deen ainsi Pammipemtins ogee ere amersemuers Sarees 573 

State and local laws, ordinances, and regulations 397.3 ......... 2... see e eee cece eet eet ete e teen ence tenes SY! 

GRR COVA TA Wee ee 0 Un Goan Gree ap oS Donia ceric ade Omran tanc weer mao nGer DoCS ES 573 

Header boards, when required 393.106 ............ 00sec cece tenet cece e eter e ete e een n senses ere sseresees 526 

Headlampssee “Lighting devices and reflectors” 

Hearings and general rulessee “Rules of practice for motor carrier safety proceedings” 

Heater, flame-producing 392.67 ......... 6.00 c ccc cee eee n enn e nee n ene eee een sense netecseeeeecteceseeeeseees 474 

Heater, requirements 393.77 ..........0cce cece eee c een e cnn cn een e ence nese en cee cece ceeessesrecereceececessesasens 518 

Hitchhikers prohibited 392.60 ........... 0. ccc cece eet e cee n ene ence ect e ence nen eenceceesesteresseresececeseesens 473 

PLOLU APeQUINEC 293, 61 ag oe ne a ois 5 oo ool siale anne aw eiin Danan ays Para a: elon dle Ain ie dee ene nwa ge an = osm ee Re 520 

Hours of service 

tOO=air-smile=radiuis, Exemption.999-1(C)o..6 5 sce as cin 2s ere valve as da id ee ew + ¥ vee oy eas As eemaa see ee ee 539 

Adverse drivin CONGIMONS SOO (CO) ie. ounce acs cterad na 4 ae viste ale delphi e et <oerrener ee noes Sena eas aes Se meee bag 

Automatic on-boatd: TecorGing GeViCES J9D.10... oh eos ee twee es ieee nein sisloute ai cage SOektee ties Mec s tee wees 558 

@omplianee TEQuired 39S vee wees eles eae cee oe eck ear nnts «Ones Mersae enn rie anre Dene Sees ote aera ae ae ee 539 

UD Yes shaky loyatetrs se pete ce Sara aetna ae ee I oe rion yore ath gai SS 545 

DriverssdeclaredscoutOleservicem SIO Sine we eismyreieicrasercitore oro siete oho ioe eee eee sere = ar eta are erase 5dT7; 

Drivers; record ior duty status :395.8... cocca.5. ane ne Ser tinprsie sibin ois nossa 2s Pe Ok SS eee ees eee 550 

Hmervency:Conditions:S 95.1 (O) (2). ite ou cctias oie a are ut eds aie Bis tae piste Fis ores Me ieee Cee ee ers oe ee ete See ieee eed Dao 

MaxinmimuarivinevanGuon-Quby, timers Gos moO oc omen etrrtiieteterericteeieiete ennai tere eee ite ee ee 549, 550 

Relrefstnomenoursiohseryice rer lations 9022 erareraerararee rete stetet sree ieee ote rer oy eater teeta eee eet eee 423 

Sleeper berth sO al (2) Secc as sae eee ase a tater es dine Dis role aise 8s el aor tanger axe rR SN) Meer pe nea A etc te tooo) et ae 540 

REPAY OMLLTIC TS O11) Mrmncc eee ae cco d fave lata orate ne SONS NOS War ee baw BG A oaaie Glee. oOo Riel aR ce eee ee 541 

Household goods 

ATIC OTAC YE SOO SLO Laat netted coe Gta. 11s alk cs eye sett eaten ae ow ak tee EO 1% a ciara Tee aa ee ee 137 

I 

Inspection and maintenance 

Drakeanspector qualticatiOnsis9O.2 2 sacuk vox os Sees sean eonese soa noes Geen Oe Eee ae 569 

COMIDITATI COTS IO Le ete e asst emia taey cic eke wk Oe cee Te es Fes hgs MSs AVE, a eh eae eS ak SO SO ates Ne 561 

Driveaway-vowaway Vehicles: 396.15 7.c oes suns pees vats Cummeu dae tn eee Nerden » oareea tierce een Coe eee 566 

Drverimspection 392)7-396. 712 996.13 mains ys ot nse aan amet ee tee ee 469, 562, 565 
Driversvehbicletinspection reporttG9G. 11 cay on nae Bi oa Oe oo Uae ais aR Ree Ga Sah PE 562 
Equivalent to periodie:inspection: 896.23), 5 scabs can esac tc cose ak ols. 8 or te eer tee ee eae ae 568 
inspection, repairsandumaintenance records:39G6.0, «cae acoso ea cies sev cee ee ee 561 
EMUMDTICAMON SIG. D0 55 ae ccsuocarsaeere.s Qh ko os Niwa Modeas onc uma aan Gre Goes ok eS Cee 562 
Operation. of “out: of'service” vehicle prohibited 396. 9(6)(2) cicn.a5 s<00. 05 +2. ss SO, oe ee 562 
Operation"or unsate vehicle prohibited 396.7... oc0. doc acensee nek nett ee te 562 
Periodic inspector qualifications 39G:19, scuset shee etre eect ace eee eee eee 567 
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Subject Term, Section No. 
F 

Recordkeeping HOME SCC En settee he a ee ae, en er 568 
Pea Gee CAO erg 9G. Gore oie ne SRE RE cs, stars ce cmoalentmssaide coco cesta Wb ssn ttn. anes 562 
SESE GIES PST 0) SLOTS 5 ce soe ce, te Nan nT nr rT er rn 562 

Intermodal equipment 390 Subpart C, 392. 7(b), 396.1, 396.11, 396.12, 396.17, 396.19, 396.21, 396.23, 396.25, 
OM LEW Fc ULE a5 43k ir Ra ee, eh a 427, 469, 561, 562, 565, 566, 567, 568, 569 
BSG SACRO Ve LACES 10) a7 cetera water aint Ou. LOS a Cac tHE dow aclu Sake es 468 
Putraciiwzone a9 ¢3(a) 391-45(b)(2), 991.62 <2 a.24i.thssc sda cites Rl ree ee 447, 458, 464 
Divosigadon and inquiries 29 log eh eke ed a Ste) ee, > SN ee ety 440 

K 
Knowledge of regulations: Familiarity witih rules oO. a 6) secu e.siessnn whence ent eae oe EE 403 

L 

Leasing 
Beets a OE SS DECI ON 17 Gi) BCE) yon ajay, ves anc cai oe des ao edacsache ieee kb cso hee 216 
Se ena Le PER a fol EE oh Dd SUL) con toon cine cos eee Sed een ce vanes oauecne ee 216, 218 
Premera Lier tarements G0 0.102 or twain cs, 04 sageds «ook wares eC ee EIDE TOTES EOE BUS) 
insurance, atLnorzod carrier Oblgation 376, 12(7) 0 eas o.k se ho ee ae ee PLT 
Prterchinge a/G:3 TE Ae at ir ee, MANOS Sel outs digest nalpenir i> eek Be (oe ZAG 
sepa MUR peAITCA WHA) | ACTER ed GDA O) foe dre oie oie ln shoyasan0tea or acayorncn nvnrerd,deare-are-n on RNA RTERORAT RD IIE, EE 216 
Peruneledsediqrngenied vehicles 376. 12(6) occ. p aia oan coewdsw oman dnauaposoneeet shee Rin Se I AR 216 
Bavinen: Diced on eross revenue Hercentare. 37641 22) ..ciacates own wie <wishevuiaameeiawei neem eenolt Meee eS NS PANG 
USL TE Se Tas Re Ob (| ee eS Sree earners ae oeneny woe fogs PSG 

Rr hes lere POCUITe Mens 075.0 09) eso 20 le ws Caste soi 6 Sessa ss eds oes Soe base DRA aaa ee a es aoe 216 

PAC CUBEMECYOCRLION Ol A030 (SOL LODO) on a pote cekk eee bek bales Ve ee ne Ee ee ee 282, 436 

Lighting devices and reflectors 

MRE Al ips Ol projectitig LOGS GO9. LT owavisasw's sine teecicsiees oe OR AME eee tacoma oe 483 
SET OES Se BE Sn ge cee, ne a ee Ee er AE eee Pe a 483 

BUSesranapinU Ch cman oe 951th ep MPe eset oe arte None arent ssa Oe one Boke TE Eee ee ere eae 483 

1 SERS (sre [preted eS tp a ne MRP LS ay Wy rr Ce Na Oe ea eae OE ee bee 483 

Clearance, side-marker, and other lamps, requirements for 393.25(a), 393.25(b), 393.25(¢), 393.25(e), 
Beek ehh mR OI asec ed a ctf stella iS sa sory aveeden scteraty brehadnbagas Caen Sa eateca stele ona, CSE NGAI © HEL ee 494 

eo peacvOs Dems Lead y-DUENIN Gi G52209(C) enor accirnsine sche ciis ers hence ise mR SE eC EER CE EE eee 494 

Cg ae TT TET NTT gS 1 Boll cl 9 ee alae nee poten RU oea tn Oe rag en aguas Sa et 494 

PEE MA DEM GREOO UTUDIIN ONS 9 coe ( ijn tors wen, Sie tafessentetn, 6 ieee Pains cus gea ahs eueuerouar eo ger Sroka aiage a eeaieLe lke otis GLI eR ee aire 494 

a EPMA EE VAPEE SS TN ION iran Sag pou he) tA Slee slat He Sas aaah Ws mB d hawt 6 jd wad St Aca acs Peo in RU one ae eee nee ve 

eA SEER cere ey acter oc foe ko. Pieh o avast tiagh Fobv0 eo be sla, Pasar calla ne Stas wesc ad ree ee Oe ee 
COMMING GIONS ME OTIVEAWAY"LUWAWAY OPELAUIONS SIG IL oem ges scene a. aie-n aera aya apa a megys wages ch nin 4.0 oe nl fo a cha select ape ne 
WGompimavlons ol ishtine devicessand TEleCtOrs SI-22 qe. sis ele cle aoc stciese raya eaieici- @ olaetaein eke sie eestor eacietee 

Headlamps and Meanie road lighting lamps 393.24(a), 393.24(b), 393.24(c), 393.24(d)........... 020 e es 493, 494 
AAI EANAGLeMSL 30d D402 ac binatinhihb uo tamich mn uibs as Ntclee valet i ticle ape mietetoes oes eee cietts ere aan te 

Pasi MATIN SA LAO) tek cineraia tists ens einitioiniay naan dion pisses SAAT OPAT T+ LeMay ae EERE >. ire AeA. mee vis 

WSS OOS LG), pic de rsire co Gon. hh Mean neratty devas treaty 1h aencatemprels teers haere aie ree 

INCL San pea hha OGG Bs) ea a ee er cre. er ao ocean meres ons 

PIGUie, OVCLAUNS BII.9 ta veaae ink Kine kane oes ese ntensersteneeeaserteansstasssesseuserserensernsscrscccescctses 
oe 

Lighting devices, dirty or obscured not permitted 392.33. .......... sce ce ecc eee e eect cnet t teen nent ees i 

Lighting devices, required to be electric 393.23 ...........cccce cece eee e ener e ern enna ee 

IPRS Sot Bea NEKO oe me ee. en aI RnR, aC OD naan eo Dion Con Crk cernd Cousins oC 

Reflectors, requirements for 393.26(a), 393.26(b), 393.26(c), 393.26() ..... 0... cece eee e cere eee eens 494, vie 

Certification and miarking 393.26(C): ..2..2..02.c0ccc ec cesssne tenn esanee es seneeenen sta raue es cuailag ome eeieie ee ise 

ee eee ate cre reae rr IQe PHI AEE MER BE Se aa 

TERE rhe EE ALS SE ER Raa 
fe 

Retroreflective ee ance pesb iy I ea See SE EE 

SSE TE NTIS a 
ag oe 

Semitrailers and full trailers, large 393.11...........0.c cee c eee eee e nent e een ete eee e ene ne en nee e nse ees es 

Semitrailers and full trailers, small 393.11 ............6cce cee e ene e cence nee n een ene n eee n anne eens ene ee eenens 
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Stop: lamp operation(993,25 (Pisacarcictit ter tele tte + wiielclelelantetauiae ere eeemnre eee eis ae ee 

Trance chr ACtOrS 3.9.35 LL sca eset cush nutes us west i ta Bape Lagat Pes Vave ONS a fea Tele nse oneal eeepc ee 

Turn signaling systems, requirements for 393.19 ..........--sseeeeeee erent eset enters esse seater sess sees sees 493 

Wiring to be protected 999.28 oj. 20. -ckanters Ads uitia oy arieiee glass seieret> nine trae steelers rca Se a gg 495 

Loading requirements 

Biases 992 Co ee rs eh Leo vanle op ieee ete ied we evil a bing eee tele Die etm gr ear Caen Caen Ee 474 

Distribution and securing 392.9(G). .: c<cccse.ccnes se crest cetice vector vsiieetinscm en nega. “einci | bigs Seiiciee are Geaee 469 

Fastemings, SeCure:S92.9(B) aioe so.eie5 0 cisinse.s se ae win wn vinloss aintewivin ah win Wl one eis aibinie iets later eatin ple ice ale gaan allele ial 469 

Notito interfere with driver B92. 9d). hese we oe ot widow eyes eiesels i ose on 6b exe oie nin etn foie el lain al tmiotntw pv msesr intaie a lee terete ele ee 469 

Tricks 92. 9a). 392. 9b) eevee rod teva «eee thet icle Pe brniettmele ea ale eis ate esse lpinsoune /eteforereters mresitein reich he ar ter et fees cir nea 469 

TO 53.95: Sere eer UR 11 LEI AEs lel ce tigen nerd as ee ee ere rere la 2 Ceo a aa 550 

M 

Maintenancesee “Inspection and maintenance” 

Marking of commercial motor vehicles 390.21 ............... 02sec essence tenet e este este etree ene ene e esses ses 421 

MCS-150, Motor Carrier Identification Report 

MGS 150, update schedule 390/19 oa. aun ste Sleds 0 des 0 sai «1g eto wing wins sinned oleh mpg tiene ota ninin Ss Rinieip miclemaiate 419 

MCS-150A, Safety Certification for application for US DOT Number 385.305 ............++++++++00000e5- 328 

MCS-150/MCS82, proof of insurance 

INTexi COLGOINI CLES 8: 767.(O) (3) eae Aan cere eerie tote ere 6 ore Ave Tare ayn abe yo ea, 8 vous oat cere, Seaber ob Sieh ls cnet Saal = nis RAI enel eee meter Sie 

IM Ket rayaeer: Va gle nab tal Acts TRS Oe OE nee ee ie aan ain ae ane ations peotas ccua odode manprdr O50 tno soo oricn pe 17 

MCS-90/MCS-82, proof of insurance 

Mexicordomiciled 35729 Li [iin smc cent os ine ks heb ot ee Ue Oh oh ia ale oa ee ota ole nies ale ee ele «ote ete al ee 383 

PASSETIOCRICALTICL GOL Did oo canis unis. eonyeis h dacels ot0u ie Bile ws oimlasnre aja 8 heraiy ep mlovelelene Na relee ORES e nleietcte ir eich. al ane eam eae gee 382 

Medical Review Officer, definition 40.3. .........0.6. 0 cccccc ec cce rescence ns nneddesetecedes nebercrsch esas eeuseees 4 

Mental condition of driver:39.2.41(0)(Q) 5258 5 ih cc ah Seek eee a Sole cee s tans oe eens sens mene eee Re ee ere 446 

Migrant workers, transportation of 
PATI LICAD UG y pO Oct errr ees othe ole es esesiseaepsrodele ose oesore Sheed dea: 6a gum aoa aAgoaererg or aa OS eas naa ky cronies ara eee 585 

DELEON STS DSR eee ee ere ne crease Cae ee oe So ee nN he eetetete meer o ectae ete clo Perera erases terete ane 585 

ITivIezOl MOCO LLVEMICLES SOO. Seren ce cree once sass cveta steleroinysie = teysta eo et eie wlere alors ences el eiare t alel en mime nee ee tee 586 

HQuUIpMeNnt andiemer gency devices SISA (() evs/ye cee iy -iololsistee dine 3 o's eisai eee nae MPA ee ere tae Saas tot 586 

HoursnolsscryiCe Of GriVers1 3 GO: Ommcrretee tees cee Se Hace tscrere a sfae eicioeye isco te octal <ies-ra ets fe ctcreiee ohe ols 589 

Inspectionsand maimbtenance OB MOtOM VEDICLES G9Ga7. 4. scm ic:s oils. = <1ols nsyersisrai- 9) cies piamer nein ooo Se he 589 

ImspecthionsommotonnveiclesspYyeAGMINIStAtI OMe Oo. S reiterate tase eerste re ke tte ere teria terete teen eae 589 

Bartemaccessones necessary Orsatelopenatlonys9O.O meer crr ree rnreee ices int ineeeieiec eae ieee 588 

Qualifications OL drivers OL ODCEALOLS SOOcare sar an... aah ataene sistenfnes 8 ae as eral eee ee ee ee 585 

SafeLloadin grOL IM OCOLLVEMICLE S96, 4M) accel cos: eens acapetes alc castae reggae coe artless a aca ond cco 587 

Mirrorsrear-vision,; required: 393. 80 xk cacao ln ee oles ys EE Re Ee 519 

Motonicarrier.detinition S90/5iisice oath cones hie ote Fe eee aloe ole ere ce Te eee 413 

Motor Carrier Safety, Assistance Program)350 9.07 ee eee ee ices eee oe eee eee 113 

Motor carrier to require observance of driver regulations 390.11...........0.000 000 ccc ccc ccc ccc cece eueee 418 

Motor.vehicle; definition 390.5... s eos ot os os oro e ectthel os dine and AR ED hie. ee ee 413 

Motor-vehicles driving 392 eo oo sence areats woiacletats 4 0's Mtoe ahaak ase tie Bilas eae ERLE ee es Sie I ee 467 

N 

Narcotics and dangerous substances 392.4 .........00. cece sec nenvecwceccucunuccevcucnucucerecouctieeee lees 467 

Noise levels 

Allowable:325.0. . stcuxs sulvsa th Si sas Sie witch Ss w:5 WR te We We DR OME rate eRe Oe ee 104 

Ground surface 025 75 uss. os teva eateg ies = 6. | aa eee 
Microphone distance 925:73 se:cc nay det eae... ch Beek Wem es Pome Cees ee 109 

Effective date: $25.3 ii .43.0% ec. c8 hwo be ase 64 0 ONGR bina OOS Secrest Ce Cn ne 103 
Inspection and examination of motor vehicles 326.13.......... 00.0025 eee ee 104 
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is 

EET OES OEE Sah. a ee 523 
Measurement Biles 25,39, 325,35, 925.5, 925,53, G2B.D5 . .. o. Vewslodiesue Sic cunvmectten sosmndenes 103, 106 ‘107 “108 

Ambient conditions, highway ORCLACI ONS to bv I hat tng kins be i: ea dicey eid el'e AA Isccislh oS ace oes ah .106 
Ambient conditions, SHSTETRT ISM 7” TST Us 5 Ne ue eel eo 108 
Characteristics, highway operations 325.33. ........:s0.00ssvicscasssiecetececeeseecesseeeeceeneccccc. 106 
Characteristics, SUA OU hem oOo Wr ucctoniosakeeniatamtonutorici sociation 107 
ie ELAS DARECT NICE GTS a To) I) a tl na ae belt Saag ios 103 
teh OUCEIET aa nish prec ee ae ei ether ne cece ee 103 

Measurement systems 325.23, 325.25, 325.37, 325.39, 325.57, 325.59, 325.9 ....ccccccccccceee 104, 105, 107, 108 
= EN STEEN AG" eTGS 25 OS TR RO ei re einer tO OOS al Ripa 105 
Location and operation, highway operations 325.37 .........0.ccccccecsecseccecsectescuetuecuseneetceeences 107 
Location and operation, BUDA UR bed eho oy 1k aren Meant is ecm eee Ee ata ke Redon res Neate ae eee 108 
Me uecmien Ge ONOranices ang. Mtoe cece et) tn tener et Wie eae eee eee 104 
PLOCeuUre. Dion way Operallone'a20,09 1st. ec lbsccar ean secs ee eee 107 
Procedure tatatinnary test 325.59 (2 eek ad Ae eet aa he ak ee a 108 
AN SUES BEE ORs or AOR ec Ro ee ea LD ae te 105 

O 

Sie ENtINe AUCHOLILY TEQUITCU 292.90) Oh cee oes cians ek or uk fschinn Oe oak te east oe he ee 470 
WOYUS Rita rege seed EVES SCV ay of CETL ST A ghey EID aaa aa a a eras IS ad ee ae iad es oa ce RS OTR Rei. P 7 467 
Beer SMSO VICES COUPLV OPE U5 Es Vie er fnok pitas nooo I oe ee Dos 
“Out of service” vehicles, operation prohibited 396.9(c)(2)..........cccccccccccccccccccccecceeeeeceeeteeeess 562 

Pe 

Re Eee Rae OU PO MCL Uso tell fee ee ih SASS TaN re ie dG REY ace EE 496 

Parts and accessories necessary for safe operation 393 ............0 0. ccc ccc ccc ee cc eeeceueceuuseeucteueeees 477 

Perens gor OneOEse Menta gil 108 och ns paces $08 igi ae Shoe OLS Ose eeu eee Se ee ee 302 

Pp eee Ore ena LAO 7Oo, Dron Dited 92.00 ack x eke edwin enh Poe an ae ee 473 

Pros raD mieich pieMOL TECOPdsoo0 oi) pee 665.68 ck scar ial oe ee eee ce nn 424 

Physical examination 

LE EN a SS sia kA Sas pan SIL el gi ne ye lhe IRN An i ere 447 

Cages CSET SVE 4 at Mi ees ner Ro CO Sey A Aegan ai ar eye RS Ne ee Eafe Mt fe 462 

MEESTER CE MIIBOR RIGA FA) L000 | giosie cree ice ts ciey vines ede ¢ Ueto to vaic Hem ee Sentenled «6 Orie wine raviists Mesias See 445 

| GTP Tiegh be uO Ay sl hes 5 oe a eee aon eg ROEM sho Gilad In yi wit Ae liar PR neat edb pang tng idle niret Es Satyr crt 447 
LAS CeUCHONSMOESpPeriOL Mini Go 1 toh meee re Tae e Rae e nh Tee ca ons eee tee eee et Oe nme eee ne te cere mere meee 447 

ESE TOCCRS G1 0 eee meee ee rere wen dE OR EE te ea EG a ee ee ee ene Steers ecient: 458 

ee RY eM CCT key ees Oe AAS ROAR AY Seen Mite ners cca ec teene cae mtes care ee tek Coan nae tne ents 458 

Bbveiculrcouireniecnts for drivers 3912 Je, «ceases. aes oo seine dh situa lass x vas san auaysin 5g Arecn tpi eei Sus Sunes men ole 445 

Polestrailer: definitions 9015 (DO) sock ene occ s saee soe et ees acemn onon aii «ake te guten erated seis aigocee ise 414 

Gb ys ERS CEA es Mee aia reraes cies sie 4 fo Su Sewing 2H 2s Sadie ya wieigaiewisiadie viele MEADS ha Reta ails gh Saar eee 469 

iy Ee CEE LT CEN EN EN OOTN coe aa ck tipo a NG eas hls ya es eae BAe “sad Dee Winth '6 Sree Sais leaca alee MERE AN else Cette Re heer ay 414 

Proceedingssee “Rules of practice for motor carrier safety proceedings” 

POHL ee Stl a eee is regis nase en Gives earn Os oe Umea HY mage en Se a nee osama oe ete 467 

Projecting loads, flags required 393.87. ...........c0cc cece eee n ee eee eee e nent nee e nent een e eee n anes 521 

Q 
Qualification Of Grivers 391 00. .ccc cece ee eect eee ene n ee be eee REE Eee ee enn ee anne eee sete aeeeey 435 

R 

Radar detectors, prohibited 392.71......... 006. cece cece c eee e een e eee ee en eee nent teen eee e eee eeennenn en ees 474 

Railroad crossings 
Disqualification for violations 383.51(e)...........sseceeee 

eee e een n tenets tenn nee ene n eee seen e eee as 285 

Blo vuine ovine SO 21 LM et cme tnews sini aes po ote oho ccce nn eisisis «ciciniee@an nemsinn seapinnse oS tects teen qaat: 471 

BOD nT Ae 9 knee Pee econ) Sac shape em p> ios tse 2A an glen cinir geo hd git voir eRe cisaieeitye ier alee 470 

Rear-end protection required 393.86. .........:+:22seseeece 
ene nn nen eee enn nenee ence en eeee nena eet ene ee setae 520 
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Rear-vision mirrors, required 393.80............cce ccc cee cee n ene n tee te enn n nee eee eee eee e ee ee TTT ee EEC OTS 

Record of duty statussee “Hours of service” 
ae: 

i 401, 387.31(d), 387.7(d), 390.15(b), 391.51(c), 395.8(k), 396.11(b)(4), 396.21, 396.3(c)...260, 

Ssdissinn as toch aa. a 377, 383, 418, 463, 552, 561, 563, 568 

Reflectorssee “Lighting devices and reflectors” 

Reflex reflectors 093,11, BOSS oes ictus ace cw enes ns oh ssa sed ee sy sca su crn opener orci eae is Gee mea age 483, 491 

Regional offices, motor carrier safety 390.27...........--..0ssec
e tees eee n eens eee eee ee 424 

Regulations, applicability of 390.3 .........--..0csceecccs
nre et ecetereneeeeen res neancce sec es serene esses esses: 403 

Reserve: fuel 992: 5 Larsen ie cat iek sities as Bao bah ot Re ie ee titi, etieelaat eee Pon rer oe peer eee 473 

Residence district, definition’390.5. <1: s0.05 <. e001 veoes) ote reget nee aha Fama * oemrneaa miner memes re maaiia 414 

Retroreflective sheeting 393.13 5... cece ew cece aie cnr emenincwers scien sieisieis civ sent e\nmimergie tciaine sisiedineaineiacaisig sia cee 491 

Road test 

Gertificatlon, OF091. 3 LP) sateen dan aR drowns vo ao ascle «reieon wleveve lores ese is alnve at's a o <Cepmere cli Malahat ol eae macaroni ee ieee = 444 

Biquivalent Of S903 cso. ehe 5 ftw wrnsn o siciois od sioseis’ohs oleae nah vers stenalnls yale nity eiwitials uid nit an os anaes aa ea 444 

Rulemaking procedures 

Additional rulemaking proceedings 389.25..........:0sscceccereeccenccsnsctensceeeceseresesscssccccssccece
cse 400 

(Adoption of final rules O929 soca. vntoke es sty cpicse ole nic oie vin aie ee eels ee viet Fie ave)o a eit iic n2 oocho le igiaicimiw wise) leis ease 400 

Gonsideratioml OM COMMENTS OO oars oeoeice sin crstetelateretepe re excl ee efeperel = = layelene tet tepatet= Uae etea\ ete eta) Patter fetal eat irc 400 

GWOTLENESOL MOLICES SSDS LO we ee eee rss ere ie osesorsrchs ie ate ie ote forse get ovale ef sexe are fete (0 le etetad feta eM fet eee cee ce a eae noo 

Contents ob written) COMMENTS SSG Lo ayeicrc cis cus are ste le eletale ele ef etete het sesh tet vole relate) ale lctetetetetel «1 =) o¥otet-IeR-taetal=/= lalate at =8at=tel t-te =I 400 

HE ATIT GS 99927 Bes Giese ee loe wenn 8a ae ogee SR ae cece a AAC ce nle ne 9 oo 2) 6 ania mw renin = iene lees 400 

Initiation of rulemaking G89:I3- oc. cos...» carne sss vesiivinee sae cede tees ee cineca rs 7h avn geeOveser bree ee wees 399 

Participation by interested persons 389.17. ........... ce cee een e cence eee n eee e eee t eee e ene tenet t cece cen sessees 39 

PebtitionsrtorsreconsideratlOmys Golo Decree ecco eee cr rere eevee iote solamente aaa lateral ee 400 

Petitions for rulemaking F893 1. eee. wan eae apo we have 0 Chine me's ore Sinle Dele lamin eal eaten are estas ons 400 

Petitionsstorextend Comments timer SOs 1 Oils esieeciciste terete ete anenete eke e cts ete eee teeta ale eet teat he 400 

Proceedings on petitions for reconsideration 389.37 ............. eee ec tec e cence eee e etn cree nee e ee ceceneeeeees 401 

Processing Ob petitdONs SOO. SO) xa -matsn- eae ae See Mesa aie atarers nseiw clcigteie ays whe) aia ave le ereteim ier a ii ice 400 

Publication of Notice of Proposed Rulemaking 389.15 20.2 0. jiccecanc cece eee «scien + re rem mets Seiectd ciaeleiseiias 399 

TRECOT OSES ODS eR clo res eerar aact ora ece aa staraies cesiete, Chalenera a ea vapoceetvevclel Grate here ae Ee SIS sae use eae arc te aeaet 399 

Reoeulatory docket oSO.0 qm scm che Sate a oh Mie re alate ccs. 9iehe si skade s atelatatd ayacaya reel ie ES ee he oe 399 

Rules of practice for motor carrier safety proceedings 

Consent, order Procedure: GSO.22 wee ey. corte. sco) Me So a a rare ee wes Roe Poe ays ck TS Se ea ceeias eee e 358 

(Blo ateley at rita ge es neste ose ren en gn nA I Oe an SAS IEA POA NONI Ser otc oe venGecmoeecice: Crick en eee 358 

DecisIONS. 306: 11 (O)(3) ICO Ol reOG-Oeu3G0- 05, 360.04, 380.06 s,m te se. nan wea ae aie eee weet eee 355, 365 

IDOCISION LS SO Gil ere ee ete ae ee Pe ie Sosy one. ich oke Siete Boho eral s aaa ena eon cacy fee cL cae ep as aaa ce ee 365 

DECISION ON TEVISWH SOLO re ces te riatore. is egal UemmcrANE ae Sinister eS eee otek ner ieee iets ae nee ee 365 

Motionstiormrebearing 23 SO\OO crate: oeiecrece cre canst obicic mete cisteremario eens tere a erate raceme Tete sie rene rete arora eee 365 

Publicationsxof-orders 386:11 (6)(3): nc sce ev eee a soe sie tice as Ae hone RS ORE eee eee eee Sh 

Reconsideration3S6:64 ar a. i actm ce teiee te cic c moraveiue ais usin eee orien mainte seal acai Ia ee Eee eee ee 365 

Review otsheanin sro Mi CerssdeClslOmms.5.01 Omar erate merrier vere rater rears ete ie er eee nee 365 

DCT EIOL Sy So One eee eet eee ol So ers Gish 4 Me ee W ciater ieee hicrcn, SRE Rac Tocnali cece Reet eae a 352 

Hearings and general rules 386.31, 386.34, 386.35, 386.36, 386.39, 386.44, 386.46, 386.48, 386.49, 386.51, 386.52, 

RAG CID, CIOS, GLAS, SET, CIWS conaconesoosrgabocddussaoousensoscos 358, 359, 360, 361, 363, 364, 365 

Amendment:and withdrawaliof pleadings fS6.0 mass oe vases. asian | cere eee ee 363 

Appealsstrom interlocutory rulings'386.52 &.. ...<+ essen sede «scr ewee een obaa. <4 See ere eee ee 363 

Appearances and Tightsiot witnesses. oO6. 59 c., erste sos cae reste eteete eat: ater cease re eee 360 

BurdemvOF Prool F8Gi5 Be cor stscis-t.4-sa tran Aisa t tikes on ft oars ees earch teres Ram esa al eal 365 

Depositionvand interrogatories: GS6.46 510s sens cae awakens necin ee ce ee eerie ee eee ee ee 361 
Form .of written evidence 3886/49 « «ce scducs dss v on sini nes. waihsa sins thc ocwes on eieme wen ea le ane ee eae 363 
Hearing officer. 986.54 5 sei wo. 08 5 Vases weak o's sees SOA aR DA WES Aen ek SOO ee 364 
Hearings 386.56 sis inact tv wc vee tess 95 OU awe AND Oa ah ae oe we oe AURIS RACs eee 364 
Medical records: 886.48. sisi Veanis vedic shalinds a nie bk seek s Ure Sits yo eR DSO te any ee ee 363 
Motions 386.35 visisvs ste soaeerenmsciae a Sa Delegate @alh a ake onions au be OW AS kee ay ae eee, ee eee ena 359 

— 628 — 



Subject Term, Section No. Page 

BAGO Ra OU ANL SG SO.20 com sean od bac Pos pockacemen.. 1 ee Ns brah: RARE semen reat ¢ 359 
THESE GTR CRTC aleateer ona c Gs ee ee Os ne, hen aon, Same 359 
abe tearm CO ferences 2 86 AA it.xe Woke otc weiss ue 4a sonee acne eshn.c nics cx, SAME TL eth Rane ee 364 
PO Res eO GID ES Oita ct IOG.O 7M, ca <aeseoh viunadé /cs4 vidats iacxawcan caress p1sctin Gen eres eee 364 
Request Jor AQmissions 390.44 oro ceen ecu cas css Rte ok coe del ooeaeonives ee 361 
SLIINHTOD 6 S50 ace goat celle nen Se tr ac nhs See a tem 358 
SLT ESS Oe SUES | dhe cera ca teat A, oC ee ra RM atte eerie aie 363 

§ POC CEM GS JOG 1 G00) 12). 386.10, 386.14, 986,16; 986,17:5.20040 ssc disidcct ee ees 355, 356, 357 
OURO DeUlUMnsGr TENiee G86.16 stenes ko erie ah ie eee ee nee Sener & 356 
AU eNCaMmert GOGAT, Shae esteek unt cel slab sede LSE eat EROS EAR lee alae te eee 28 OF egltune 300 
CP OmMpl Ara Er Gel Sh rth Aa tics A ARALA SAA GS EDEL RAGE YL CaneG rou OMA ee ee te er ie SOD) 
AMPEMEIMCLON SSO. Piety on boc aig chines ato ra tineied.die Sows Pond dukes vale vel neko Me ee ee ed 357 
PeWMOne CO eviews Teplies 356.19, R86. 14 os ones wnklscsid-ogisuy ce ons ecdes ne, te ek aatitocisen. eel 356 

Ss 

Saddle mountsee “Coupling devices and towing methods, driveaway-towaway” 

ol Ate Ch VC are a cnet, eae ce tee oc a ti la Maat eae ie indiana inaltinnatedesi athial ce Diesel ni ll Mba. anh 469 

Safety chainssee “Coupling devices, other than driveaway-towaway” 

pateoves lass. PEQUIrements 106.095, 00 fon. ines ec ns sinha vars padande etee. DA ios Leelee. 504 

Safety ratings, Motor Carriers 

STS AWE Ty SCTE Sc 6 Tv TRS fe ATU peda Oe ee aa ing NE BR racer ee pd te B2a 

Bret ei eR ALOT AUN SOD) ome (Osteen cere os eke hor ee be wok ene Ee Eee 322 

BA cbasl OPIATE TIENEN ch a erasers fe Fary sa this. ahavo Coe DESO woe Oe eae TEE Oe Oe syil 

OTE 2a EN P| Tao 8 I) A ge en en Ak onlin er te ER OS Ai AA Pl eM meant wpe Sorc: ns 322 

oS TEE GU ore cki eof ee cam (gore [stole 0s & ieee ay baleen eer Ae et le anes i dard! 5 aernanle ica Dinter ice. bn 322 

Safety Ratings, Motor Carriers 

(ARIE COTS aula fered Te GCA TES 6 iy cy 06) 9 Op fol, 02 A Rane ot Po nO ee Th a Ce Be eS 419 

FEMS On RI AE EY CTs CLERC TONE CL LAISUC LOTS 15.0510 Fo 5.550805 575 68s Sic Tose cn he vst OR tM NS TRO ieee gle 247 

Schedules of controlled substances 

Drei Gir GE PAOD) S os 25 Saat es SUAS GOR OC Ck ance clei darian Dom Ge oon ore B Dod nod cod 5 coded actu 467 

[Pagatedl ernie rahe limnsfetcate Pte 4 (pW ERS ee ea anaes rece tn ane Ic cl anita are an Ce ESOC RICE ook Sons Sia nic 467 

Sched ulesitorconformiwith speed limit 392:607 5 rene cctecrescrarunia oieisie tiie on vis spe crevete tera oieis) tre ave asic later ee 468 

Sealed beam neadlamps, specitication forse 93.24(d)taan sat eee teens eo eee eee 494 

Seat el ts SS GON Comme crcry setters eiehorereire cheieesiee eh crea eoniessvieeete obec ous ee elas os sYoreyeuriaepsiate evey olcvate wel Sy ciege isteicie ore at eoeese ten tarts 471 

Seats, seatbelt assemblies and anchorages - buses and trucks 393.93. ........0.0.0 00.0 c cece eee e eee es 522 

eT CRC TEL AY SEOTMM CUE IO 95-10, oe oxo tia: sict oreo soe aialots a Fe. esis typiow oie] wyeio,8 esl atx tcaini ade aon. SPOR a 6 ieee ieee alaeana cas 525 

BOC ailer, ACHNITION COU) agers awn betas onansins.cnsidooabwopswamee now cieen sess ec dite eeeres Gateeayy. Sebo riae 414 

Side-marker lampssee “Lighting devices and reflectors” 

Sleeper berth, requirements 393.76 io... 02. c eke cee eee nnen eee esecincet aces nenneren cerns sets eebeeesuccensnns SSIl7 

Bey eels LATINA ES co 2 Ona a ts tay eres roc 9 9.9 1 4 ciel He Vit an 9240 HbR ool Dale «oe AGN NY BoA SARA V Cre WMT OeR mB er 468 

Speedometer, required 393.82. 0.0.0.0... ccc cence eee eene ene e eee e ee nee eee TEE EEE E EEE E EET E ETE e eee ee eS 520 

Syrevave era MTGE) On IES CREME: on -setcpoGnn nonce GObOD CHROO Oud BOND OO Od unooD Lone OoumeEmadsoD Ga UE duo cco gD MANA gt 2 

State and local laws, effect ON 390.9. 0.2.0... cece cece nent eect etn ene n eaten sence sence eens eeeneeneenseeeaeees 418 

State regulations to be obeyed 392.2 ....... 0. ccc cece cee EEE eee EEE EEE ES 467 

Step, handhold, and deck requirements for commercial motor vehicles 

DCAD ty iI 20 emetic se dadete cee es ese s eae Ue eare wne ct cgaMr taney MU ses suwie tole ss gne emilee reise gos 591 

OGRE LOE OU he (aan ees Ro edipe PPE. WR Reh cee eis UMass reek Ad semua whe Mune d suGltiecs vena eeme 591 

RA are TTC Oe 1 ee terme ria este is eae doy ncn Gd ine bea nce whee Sinsiv saw Roam Am one ROMIN mag Rts ohars RD ee laretoce OF 593 

Meat PROCeOUT es A909 mene ae pee so hee tore cir hiv aa aslo ecihin nies nie Nbinloiswinibeb og ection Fn He wna Nie ne wine RT De te 593 

Truck and truck-tractor access requirements 399.207 ..........se sce e sence eee e eee net e net e eet e een eee ne es 592 
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Stop lampssee “Lighting devices and reflectors” 

Stopped vehicles 

Emergency. signals.392,22 cscs: oaeeeitnlts semi ena ot sited oe ey Pig oe ene = Paar en erect Sa ae 472 

Warning devices 393.950) oc .5 2.6 dis coder vx ay emerson a nidineteta giver ei cleitie 1 soars arene aan ete tram eter cues ia cee aR 524 

A 

Tail lampssee “Lighting devices and reflectors” 

Tank vehicle, definition 383.5 50iie aoiteces 22 8500 un yeas tas» gcicie 5 Mercia eps nancies "he a ieee meneame 278 

Tank vehicle Endorsement ISI1LO occ c ccc ccc ec we cman ain 016 one welh 8 nih paloma mi mn oininin 04 nial nin oes nach oer Sie cimapi ates a 303 

Tarpaulins to be secured 392.9. .......00:000cncesnete
cene ener ec en nan mnendn se viriniey cnet initia cineiaceicis cies siapce go: 469 

Television receivers restricted 393.88..........cc cece cece cence cen enenecncencenserssrcscceccceserssccssacscces Sail 

Texting bams99.51 (6) 39 LE15(C), B92. 80 oo. o.c.cia cis soinseisnose -tsisicinits010 wieieipie 0 a(S = x sinie-allnin(olesgiaiie n aietn himictaemrieenct 284, 437, 474 

Tied Own ASSEMBLES 393.1 O2(O) cee creratroie om sate hasiha Gia Sei eran abe wine notte Welsera eNO ocho] olere ot cbeiatat ten lete belay ohn onc stoletonoreret cre (er1= §25 

TUE ESTS OT BOTT Ot ohare eo aecie sasna lev stonsbn rnar one aren RGM E atria oa) olohar ah eters ister AO aoa Aine tate ete) aoe = 110, 516 

Towbarsee “Coupling devices, other than driveaway-towaway” 

Tracking of vehicles in combinationssee “Coupling devices, other than driveaway-towaway” 

Trailer 

[Devan aYer aS: OOS CDS CREWS x60 oc ben dbs ndelocon doc dud smomOoonis ooRoDHOS RScwOUnUbeMddioancoaNA Ama Hoorn 414, 478 

Agricultural commodity 393.5 022 <.accrssoaivers sce scieinene a aisseny 50 inna tein sete AAs te 9 Gets ea ieee nite eee Aenea ees 478 

EOC EY SOHC te ce aaa otis Cictece ir ha was Wem shaniey tum ere a adores ere ate ieNayers chest a SERS! Ore cis eee oe aca 414 

Peary Hauler GOs sere eee ce cae oie elena tie cbs Sense over 076 eutce 9, ele aig rns itn ve Sarg 2 ae ai AR sae aS at 478 

1 BE EES TEU Uc Rg cd i lain 8 alent te nel Penson. een arene ren eno ER Pee ERS Sp irritate Mtb Mt pr te ee 414 

MPU WOU SO Sr Onan ree oo terug caceegnrs Ois taro 09s soca ig Page esRvS 5. ny SLO Sie 6m 6T0 cack os ete ae oe 478 

Seay eas 2USYO BE (3 he yedesd near aR wy Rae A Pear ee is Ae ace Reb ve pet RR PIL PURI ye MERE BPE SE CEL: 414 

Transportation of migrant workers 398 ............ 6. ccc ccc nnn ence en cee teen eect nee ee sence enenneeserees 585 

Triangles, emergency 393.95 (p)icce sags eee ee os wertic sie #5 Shop dre ave ya, 0/5 sup, sumeim oa ebatnuwls prpetn ves yale etna ce aalie nie ee ai ete meee 524 

Truck 
PME PEHCY SCCM PINEN TE PEQUILCG SII ID paseo ieretoi eral eje xin con) revctev a: w wie age cchozeua:atnt can) gbateio gta cig <a totel Sete ict inket ei at eee 523 

Lishting devicessand renlectors 3 9311] yawt © eat nid siordavsiersiriains sue. 2. sibs. oie assiele otnie ison e elemcheuegawr aiaiaoia sales etae ec vieaeiiaae 483 

MAT PE EEUCKS G99. LT oi tiscr cars csscosnic «haben deiace, kip. cce, at dsarecSayacn neavenalbysCacdusiay sraieys: ae REIS ieee ee 483 

Smoallptruek Ses OB liliaee nse accu eee yebevece nays reer saves ore cot chen sk needs. be teRe se rsseec vee veneus Mievel= sce oreo cke che skeen 483 

INAV SERCO EM INIER soo.ototods COSA O BURT eOAGD Omen n oo Ce oC oC aCe Ronn footie te nG eso o est a scuememae aad 

Truck-tractor 

TD GLITIGTOTES 9 OLS retreat teens afer tree ca Kova iene ors aun sievass toss care eles Eat RRR Te eka cae ceer e eck e ciaeece e ere 414 

Nmergencyzequipm entarequired 639919 baer ary rte vee arse crete oisross ake co oieta/aveva itera ici evr ier eee ee eee a20 

ightingsd evacesranderetlectorsi3 931 Lar esty eer cyclen icra vols peters take ie co ae sishe CIS ee Pee eC a ee ee 483 

LUPE LIME Tet Sed oad OF Ree ratte se ieee acca ete ic ei civte epesse novo cieNs aye ioloes, ate’ where aaereralche G-cacxatere eercha<Ees mts Percaere Grater er eee eae Ee ee 493 

Turn signals 

Disabled vehicles?392:.02 G5 Winther) Os. eet ienns Uae cere Geek ee ne oe rn ae 472 

Requirements: for G93. 19 ken peacasos ae oie outs aie hss RRS nia i Rei ia cen Sec cS ve ee ee ene 493 

SPECIE ATLONS: S93:20(G) cc mmiae am rcrevrures Woe eet ets. oa eal obaral ete he A ratarchn SSCs Sic OR ie oe ea) aa ae nia 494 

U 

Unsafe vehicle, operation prohibited, 396.7. oo <cc<.<coneme ws cnn sulys esau 0's 04's ORR RRR, Bae Le 562 

V 

Vehiclesinterior noise level 393. 94ers ge ster os be Rack vic Tole Gale tle Vin AD aerial ee eee a ee 523 
Vehicletmarking. requirements 3902109 ..00 snes sv ck doasa pede 08 os <x + eR ee eee 421 
Vehicles used for purposes other than as defined 390.33 ......0....00. 000 cece cence cece cuccccccueccuceecceee 426 
Violations, aiding orabetting 390113 tinc.2..2 ecard ace ee ack heen ee 418 
Violations and penalties 382.507, 383.53, 386 Subpart G, 390.37 ......66 ccc ccc ccc ccccccucee 264, 287, 369, 426 
Violations;.driving, record Of 391.27. <. ccnvncacnun ea dwnsunennweew cen eueeunk Usa uu NAn el een ae eel 443 

== (6,510) 



Subject Term, Section No. Page 

W 
NICERISTRSS TO) SRST REO UG ORS cee se any Sn 459 
\KEXAEUOATS CR ULORS SSE RCINGG Vesela ro conets og cope eee ec rs 524 
WADERS DBE TU hc 8> CAaA AN: Ageia tae 1 aOR ote an ln 538 
Windowssee “Glazing and window construction” 

PYRE STG, Oligo aed fl eamer Be eM iter. e ce ga tea Wed a eit ae te sey. deem enc eo eat ode 105 
Wind shieldiwipers, required’ 39. 760. dete. Oe calcio te, won ee 519 
Wiring 

PoAct el Yeunataal RON GAA) tenet, ce ele decent oats Mahe, chien eidgn ee 495 
1a OTe OL ERE Nae OR a ee ere ee ies eS tors 495 
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J.J. Keller 
& Associates, Inc.” 

Since 1953 

Improve safety and compliance with solutions backed 

by J. J. Keller’s 70+ in-house experts and their 500 

years of combined experience. This knowledge base 

ensures our 6,000+ products and services are the 

most accurate and dependable in the industry. We're 

the single source for everything you need to: 

SE MANAGE sarety INFORM « 
& COMPLIANCE EDUCATE EMPLOYEES 

fe TRAIN your a PROTECT your PEOPLE 

‘ WORKFORCE Li & THE BOTTOM LINE. 

jjkeller.com # 800-327-6868 

TRAINING # MANAGED SERVICES # ADVISORY SERVICES 

PUBLICATIONS # SUPPLIES # MOBILE TECHNOLOGY 
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J.J, Keller 
& Associates, Inc.” 

Since 1953 , 
3003 Breezewood Lane 

P.O. Box 368 

Neenah, WI 54957-0368 

USA 

, 800-327-6868 

_~jjkeller.com 

Soft Bound (765) 

ISBN 978-1-60287-592-0 

90000 

9"781602"875920 

Spiral Bound (7545) 

ISBN 978-1-60287-593-7 

| 90000 

35547"003288"0 F ol81602!1875937 


